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98.  Flogging. 

99.  DiHchargc  ami  dismissal  of  officers. 

100,  Publiratiou  of  officers  cashiered  for 

cowanlice  or  fraud. 

101.  Suspension  of  officers'  jiay. 


,\rticli'. 

102.  So  person  trie<l  twice  for  same  of- 

fence. 

103.  Limitation  of  time  of  prosecution. 

104.  Appro\'al  of  wntenre  by  officer  or- 

dering court. 

105.  Confinnationof  death  sentence. 

106.  Confinnatiou  of  dismissals  in  time 

of  peace. 

107.  DismisNil    by   <livisioii   or    brigade 

courtf. 
lOX.  General  ()fficerp,  senteucen  rtfiiect- 

I  109.  Confirmation    by    officer    ordering 
I  court. 

110.  Confirmation  of   field  officers'  sen- 

tences. 

111.  Suspension  of  sentence  of  death  or 

dismissal. 

112.  Pardon  and  mitigation  of  sentences. 

113.  Proceedings    forwarde<l    to   Judge- 

Advocate-Genera!, 

114.  Party  entitled  to  a  copy, 

115.  Courts  of  inquiry,  how  orderwl. 

116.  Members  of  court  of  inquiry. 

117.  Oaths  of  members  and  recorder  of 

court  of  inquiry. 

118.  Witnesses  before  courts  of  inquiry. 

119.  Opinion,  when  given  by. 

120.  Authentication    of    proceetUngs    of 

court  of  inquiry. 

121.  Proceedings  of  court  nf  inquiry  used 

as  evidence. 

122.  Command  when  different  corps  hap- 

pen to  join. 

123.  Regular  and  volunteer  officers  on 

same  footing  as  to  rank,  etc. 

Rank  of  militia  officers  on  duty 
with  officer  of  regular  or  volun- 
teer forces. 

Deceased  officers'  effects. 

Deceased  soldiers'  effects. 

Effects  of  deceased  officers  and  sol- 
diers to  l)e  accounted  for. 
1 28.  .\rticle8  of  War  to  be  published  once 
in  six  months  to  every  regiment, 
etc. 
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ARTICLES  OF  WAR. 

Sectios  1*42,  K.  8.  Tlw  annien  of  the  Uniteil  Stulw  wball  \>v  novemetl  liy  llie  fol- 
lowiiiu  nlva  and  artickif.  The  wunl  olBwr,  aj»  iisi-d  tlifn-iii,  hIihII  U*  umlenitnixl  to 
dc(ii|jtLU[4<  fDiiiiriiHiioiietl  oflirer^',  tlii'  wnnl  wtMiiT  cliall  Ih;  umli^n-lowl  lu  iin-liulf  injn- 
raiiimiffikimTl  otfiit-Tf,  tnuHii'iaii'<,  artiflcen*,  ami  [irivaUts  ami  ollipr  enlifteil  iiiflii, 
an<1  the  f^Ttx'ictions  mentioni'il  therein  i<hiill  )m>  iiiKlcrstood  lo  )H^  convictioiix  by 
roiirt-uiartial. 

FIR.ST  AKTICLK. 

Every  officer  now  ia  the  Araiy  of  tht-  rnitcd  8tAtes  «hall,  within  rix  mouthit  from 
Iht?  |>aMtiiig  iif  th'iM  wl,  Hiid  «very  officer  liernafler  appointed  ithall.  bt-fore  he  enters 
UIXili  ihe  diltim  of  hix  Mffiix.",  wdwcriV-  iht-j^r  nilc'"  wml  nrticU^ 


SKrONl)  ARTICLE. 

These  ruW  a»d  ariiclv^  eliall  be  read  lo  every  eulivted  man  at  Ui«  tiuio  of,  or 
witliiii  Ax  tlura  ufu-r,  hit;  vnlii-tuiL'at,  and  huifbuU  tberuupuii  takvuiKAlliurutliniia- 
tjoii,  in  tilt*  folltiwiii)f  fdnii:  "1.  A.  R.,ili>Hilenttily»wc-ar  (or  affirm)  that  I  will  Ihwi 
trtiv  faith  and  Hllft.nD»Lt'  tn  tJu'  VnitedStad-a  of  .\iiiori>-A;  that  I  willKLTvethcinlion- 
et^Jyaiiil  fatthfutlya^ainHt  all  their  ciieitiies  whoii»s*ievcr;  and  that  I  will  idK-y  the 
onlenof  th«  Priwih-iit  of  the  T'liite^l  8tMt(W,  anil  the  finlent  of  lh«i  olIic*Tit  .~i|>|H>irited 
over  me,  Bconnlinctn  the  nilei»Riid  artiele^nf  war."  This  oath  niay  be  tslcen  l>efore 
any  couitulHiuned  ofllcer  of  the  Aniiy. 

See  KXUjiTMKNT. 

THIRD  ARTICXE. 

Every  officer  who  knowioffly  enlists  or  miutera  into  the  military  )«n*Eee  any 
uilnur  over  thf  aK<-  of  itixtei^-ii  ycar»  withunt  thu  writteu  conxuiiL  uT  hix  |anfr>l;t  or 
guanliani!.  nr  auy  minor  under  llie  »g(^  of  f  ixteen  year*.  <ir  any  insane  or  inioxirated 
person,  or  any  di*tert(»r  fr.nn  the  mililarj-  or  naval  sen-h-e  of  the  Utiittfl  Stati-K.  or 
any  pertion  whi)  ha^  tieen  convictei:!  of  any  infainoiui  criminal  nffensi?,  fhull,  ii)>on 
conviction,  be  dii^mit«e<l  from  the  wrvii.-«.  or  aiiffer  mieh  other  [mui«liuivui  as  « 
ouurt-iuartiul  may  diroct. 

Sbe  KN'LISTMENT. 

FOURTH  ARTICLE. 

No  euUnted  man,  duly  eworii,  i<ball  be  dim^liiuged  from  the  aervice  without  a  db- 
rharije  in  writintf,  mimed  by  a  tleld-offieer  of  the  re^tnent  to  which  he  Iveloiif^or 

a 
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by  the  commanding  officer,  when  no  field-officer  ia  present;  and  no  diBcharge  shall 
be  triven  to  any  i^iilifted  man  before  hiiJ  term  of  service  has  expired,  except  by  order 
of  tlie  President,  the  Secretary  of  War,  the  commanding otficer  of  a  dei)artment,  or 
by  nentence  of  a  general  court-martial.' 

See  discharge. 


'  The  4th  Article  of  War  prescribes  that  ' '  no  enlisted  man,  duly  fiwom,  Bball  be 
discharged  from  the  service  without  a  discharge  in  writing,  signe*!  by  a  field  officer 
of  the  regiment  to  which  he  belongs,  or  by  the  commanding  oflicer  when  no  field 
officer  ia  present,"  &c.  In  the  corresponding  Article  (the  llth)  of  the  Articlea  of 
War  of  1806  the  langui^re  was: 

"After  a  non-commissioned  officer  or  soldier  shall  have  been  duly  enlisted  and 
sworn,  he  shall  not  be  dismissed  the  service  without  a  dischai^e  in  writing;  and  no 
disehai^  granted  to  him  shall  be  sufficient  wbieb  is  not  signed  by  a  field  officer  of 
the  regmient  to  which  he  belongs  or  commanding  officer  when  no  field  officer  of 
the  regiment  is  present,"  &c. 

The  Article  of  1806  waa  almost  word  for  word  a  repetition  of  Article  2  of  Section 
III  of  the  Articlea  of  177(i,  as  the  latter  was  of  Article  2  of  Section  III  of  the  British 
Articles  of  1774,  from  which  the  American  Articlea  were  copied.  Among  the  offences 
made  punisliable  by  the  British  Mutiny  Act  of  1774  is  found  a  soldier's  listing  him- 
self "in  any  other  regiment,  troop,  or  companv,  without  a  discharge  produced,  in 
writing,  from  the  colonel,  or,  in  hia  absence,  the  field  officer  commaniiing  in  chief 
the  regiment,  troop,  or  company  in  which  he  last  served  as  a  listed  soldier — "  which 
will  be  recognized  as  relating  to  the  same  subject  with  our  present  50th  (formerly  22d ) 
Article  of  War. 

This  provision  ot  the  Mutiny  Act  can  l)e  traced  back  to  1716,  when  it  appeared  in 
the  following  words:  "  Or  bemg  a  soldier  actually  listed  in  any  regiment  shall  list 
himself  into  any  other  regiment  without  a  dischai^e  from  the  first  regiment."  In 
1717  it  was:  "Or  l)eing  a  soldier  actually  listed  in  any  regiment  shall  list  privately 
in  another  without  discharge,"  The  Article  of  War" at  tnis  time  (1717)  was  as  fol- 
low!?: 

"So  Non-commission  Officer,  iir  Soldier,  shall  leave  his  Troop  or  Company,  and 
inlist  himself  in  any  other  Regiment,  Troop,  or  Company,  without  a  Discharge  from 
the  Commanding  Officer  of  tne  Regiment  in  which  he  last  ser\eid  under  rain  of 
l>eing  reputed  a  Deserter,  and  suffering  Death  for  it,  or  such  other  Puniahraent  aa  a 
Court-Martial  shall  infiict, 

"And  in  ca.=e  anyOfficer  shall  knowingjv  receive,  or  entertain,  anystich  Non-com- 
mis.«ion  f  Ifficer  or  Soldier;  upon  IVoof  matle  thereof  ijefore  a  General  C/Ourt- Martial, 
be  shall  be  cashiered: 

"Nor  shall  any  Discharge  granteil  to  any  Non-commission  Officer,  or  Soldier  l>e 
allowed  of  as  sufficient,  unless  signeil  by  a  Field  Officer  of  the  Regiment  whem-e  such 
Soldier  was  dismissed." 

This  apjiears  to  have  been  the  lirst  Article  "f  War  which  requireii  a  discharge  in 
writinir.  (Clode  Mil.  A  ,Mar.  Law,  I'd  Kd.  p.  2'iO,  u.)  In  the  .Articles  of  Warof'Wil- 
liam  and  Marv,  of  lii92,  there  wii-  an  article  which  read  as  fullown : 

"No  commission  otticer  after eiimlhneiit  and  lieing  mu>le!ed  shall  1»  dismissetl  or 
CBshiereil  withimt  order  frmu  Hi,--  Majesty;  ttie  Geiicnil,  or  Commander  iu  Chief  for 
the  tiTue  Iwing,  or  a  Geiieral  Court- Martial,  But  the  Captains  with  the  approliation 
of  their  Colonels  or  of  the  <  lovernors  of  (be  (iarrisoii,  wberc  they  are,  may  ilischarge 
anyniiu-comndssiontitlicer  or  private  snldierwlien  they  find  cause,  taking  ot  her  non- 
colmld^sion  officer  or  private  soldier  in  their  places;  {"rovidetl  that  sucli  Colonel  ur 
(iovenior  shall  fnrtb with  certify  the  same  to  the  Commissary-General  of  the  Mus'ters, 
that  (liy  their  approliaiiim)  such  noii-cnmmissiuii  officers  or  stjidiers  were  discharged, 
and  (libers  taken  in  tlieir  places  resjiecfivelv,  and  iu  Quarters  and  Garri.-muH  when; 
there  are  oidy  single  troops,  or  companies,  the  Cnj.tuius'  Certificates  are  forthwith  to 
be  sent  and  accepted  bv  the  Commi.-Jsary-General,  cxpresjeing  the  day  of  each  non- 
commission  officers  awl  soldiers  di.'^^'harge  or  death,  and  who  liath  been  entertained 
in  hia  place." 

This  article  contained  no  re^juirenient  of  a  discimrge  in  writing. 

In  a  celehrate<l  cjisc — Grant  r.  Gould — rlecided  in  1792,  I>onl  l.oughlx>rongb  said: 
"A  person  in  pay  as  a  soldier  is  fixeil  with  the  character  of  a  soldier,  and  if  once  he 
becomes  aubject  to  the  military  character,  he  never  can  K*  released,  but  by  a  regular 
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FIFTH  ARTICLE. 

Aiir  (iIli(.iT  vihu  knowiiiKly  tiiiut<-iH  u»  n  eolilivr  a  ihtthiii  wlio  in  nut  a  voiilier  fhoJi 
bu  duMiit^  tr^llly  uf  kiiowiuHly  niakiiiK  )i  IaIw  iiiu»tKr,  luul  {Minuhi^  au-twnlitigly. 

SIXTH  AHTICLE. 

Any  officer  who  uilteH  iu>m«y,  r>r  iitlusr  tiling,  by  way  of  giMtillcatkin,  nn  tutwler- 
btg  Rny  n^in«ot,  troop,  Intlery,  or  c^ptufAay,  or  oii  siguliiK  uKfiU-r  rul^  i>hiill  be 


dW'hanw."  By  "rcfciilnrdiwlnirvc"  it  hiMl>wn  itndcrAoiHllhat  Ijr(n1Ix>iufttlxihiU)!h 
iiit'Htit  ilin-li«rftc  ill  writitiK.  A((v[ttinK  th»»  lui  rurritl.  llitrv  if  uii  ini|Kir!atii  hut  tit 
1h-  luki-u  iiitu  f.-uiii'UUTutioii  iu  runmrtiuu  uilh  I>url  L<iUifli)>i>i<Liii)fli'H  ruliiiif.  imiDvly 
tlmi  nt  Ihut  liiiii.',  iw  wi^l)  a*  in  17)7,  wlivii  ivhut  >\iia  prnltuhlv  tlio  ori^'itiiil  nrtieu' 
w««  it<Iitpt«*ii,  t'iilii>liiiviit"  «i-»\- (iir  life,  I'nilt-r  (Jm'<-ii  Anne  ii  tliri'i"  vc«r>'  term  wiw 
{Ei-iK'nil;  uitfkT  tin-  ("iJti'iiil  ■.'ir<'iniii>Uiiit-iTi  <•(  l"li»  iikji  wvtv  vnUnvl  (i.'t  niu  yi«r»; 
and  in  17.^»  iind  1775  tiw  tcnn  vrtm  tUrvv  \<.-arf.  .ir  till  tin*  *-i)d  vi  llic  war.  (Army 
B'liikof  i1h-  Ilrititth  Kinpir*',  [>.  IT.  I  Ami  a^iin  in  l7HI-t  fiiliotiiK'riN  ut-n-  fur  u  liiiiitt^l 
tiiiiu.  But  in  1(03,  uui^  wi^^ll  lu  in  1717,  Uifv  wvjv  fi.<r  lift-,  iiml  il  utis  with  rvft-rviiL-v 
til  tliU  fuel  tlwil  Lord  lyiuglib'-iMn^h's  frfniii'iitly  citi-"]  doi'i.-'inn  ivn.t  ivndfiv<l.  It 
nii^IiL  lie  hflil  tliuC  ud  airtniiiiil  ijf  tliin  fiii-t  »  pLt'iiliMr  iikviuiik  mIki'IkhI  |ij  tli<*  Article 
o(  AVar  wliicli  wmld  imA  hv  u'lwu  N>  It  when  i'iili.-<liii4-ntK  wtTo  fi)r  liiiiiutl  Icnna. 
Clodf  («y.i:  "U  hiDrit  not  Ik- i»iippo(»(><l  rliat  llie  MlA-liUT>re'  is  tho  •■■niv  itstof  i*Intns. 
It  i\vu*  lifid  M>  to  lir  ill  llr.int  >.  (inuM,  tnit  tlit-ii  tin*  (.'riliHliitenl  licuiu  for  lift.-,  tliv 
ouu.-"  o(  |>ni.if  rv^tt'd  on  tlu- t>nlir<K-<l  wolilii-r  to  pnivt*  Iti.-  lUwhiinn-."  it'lodf,  |i.2W0.) 
In  ti[>i-AKii)tc  >•{  till-  "ijii^hnr^f"  oi^  n  tv!<t  ni  aUilMi*  lii.-  inetint  ttio  di^haiyi'  in  wiitiuf; 
or  i^rlilliatt?  'if  dii-i-lmoif. 

Tli«  i»rtw?iii  law  and  iiraotJce  in  ivmril  t'l  ihis  subjiTl  in  tiivat  Brilaiii  Lt  thus 
explain4>d  in  the  "  Ilririsli  Mitniml  .if  MiliTAry  Ijiw,"  i.«iu>d  frnni  the  Wardflice: 

"Thi"  ternwiif  I  )>«  enlistment  of  h  i«iMit>r,  niiici'  li^hftftlKeiifnlit^tHlrlirt'i^ly  liy  the 
Cmwn,  havf  alvvuvi<  bti-n  to  ktvl*  Ihf  Stivirviifn  ["■  loriK  *.■»  hl'^  pwvicci*  nrt-  rciinirwU 
M'itliin  Ihi"  ]n-rii>ili  (iir  wliirli  h«  sgrwii  li.i  «t\'v;  rtini^iniently  thi-.  Sdvi'M-igii  Iiax 
altvuvf!  Iiiul  jiimiTli'  'liBchttrKvtlift-.'ldJvr.  Hul  ai><ildi*ri'uiniLil  i'L'di^i.'harjti*!  "."xcui't 
by  ordi-r  i.l  tlu-  Si.vcn-ijr"  "r  \>y  pfututorj-  power,  ffiich  »i*  tht*  Hi-ntctire  of  a  I'ourt 
liixrtial.  to  wliii-l:  in  itdilfd  in  tlti;  Annv  AVi,  im  'i>n1ur  of  tlu-  (viiii^H-tt'-nl  luililary 
BUlhcrilv.' 

"  A  wildipr  on  his  dtwhtirice  iH  i>ntiil«l  to  iweivt*  n  witiflcat*'  of  diwharjr',  s<i  as  to 
slum'  (hat  hi'  in  juiijiprly  disiharjtfd  ami  i^  imt  a  deserter." 

Thij*f.-k*rly  slx'wn  tKe  diHt^rt'nw  U-twtvn  tin.*  net  of  diwhanKnnd  the  certificate 
of  dL'^rhiirift',  and  may  lHiarceiiU«I  hhh  rom'ct  inu^K'nnrnt of  l!ii>  law,  exivpl  jnTliaiw 
wht-n  I'ldislmi-nl-- wt-n-  for  life.  The  hintory  of  tlntartii-liMhies  not  thnrefore  ini[uirp 
ihco'nsiriK'liiiii  tliat  the  dfU\tTy  of  a  ■■en  iti  van-  of  diwhani''  's  nw(*Miry  to  a  valid 
di-^hniv^  and  that  aHoldirr  i-an  n>it  jn-t  onr  of  tierviiv  wilhont  a  wrillrn  dirwhaw. 
Nor  will  an  iiii|ilii-aliiin  of  tlm  well-fi'tahlislicd  mil's  of  ixuinlnKiioii  l(-*i  to  jtuch  a 
coiii'liL-ion.  \Vhat«n-r  iiiay  ha\e  Iw-vn  tliu  nieanin;;  of  Ihe  artii'lu  whi-n  tlio  tenu  of 
atT^it<«  wai*  f.ir  liif,  it  wnins  clpar  thut  when  thi'  i-niiHtmcnt  \a  for  ii  1i-nn  of  ypary 
only,  ami  thu  -^olilier.  then-furt*.  hoM  a  K'f;al  rijihl  to  hi"  diMhantu  on  the  (voirution 
«f  tlieterni,  this  right  can  not  Iw  wtnt  naught  Uy  his  (on-ihle  rvlciitiou  in  tliuBprr- 
ice.  If  thii'  chonld  Ih?  alit^ninttxt  ho  would  \w  uMlwu-d  hy  the  ( Fwlt-ml  I  rivi!  i-iHirta, 
who  would  uot  hiTiitAlf.'  t>>  rvlt-uM-  him  from  ttiL'  luilitury  >vrvi(v  on  a  writ  of  hnbtnt 
cnrpv»,  without  any  rifjntril  to  a  military  dierhanri*. 

Bol  tht?  military'dischai^'  in  writing  La  ]ir»v*-ribi?d  as  a  nijular  pmi^diiro  in  ter- 
initintiiii;  Ihe  s-ervn't*.  and  its  i.'wiimiCL*  i",  tlK*r>-fiirf ,  an  aft  dniiL-  in  the  iwrfonnance 
nf  a  imblii-diity;  and  tlu*  nms^t  n«M>nah[c  roiit^i  ntrtion  of  ihv  -llh  Anii-le  o[  AVar  Ib 
that  it  inadirei-Uon  a.4  to  the  manni-r  of  t>(.-rfontiiDe  a  pnhlic  ac^t.  and  that,  in  iHp 
aIjM<m-«*  of  laiiguagv  making  it  impo(M)jl«  to  kivh  it  thie  tuvaiiioK.  it  ia  to  be  reganlvd 
aj»  <lirwtory  only. 

For  the  foregoing  niOf^on^and  in  ponwdcraHon  of  Iflnii-^'tablidlied  pmrtioc,  Af/J, 
that  «  certificate  of  di-eharKe  in  iiol  nt-cemarv  to  a  diwharm-.  I>nt  that  »  noldier  may 
1k!  iliKuliar)^  wiHiout  u  i-ertiliiwlu'  or  iM-fore  lie  in  fumiche'l  with  a  CL-nificale.  n|xm 
Dotice  actual  or  cjn>tnictivt.  and  that  when  volnnteero  are  nnwitrod  oTir  it  i*  that 
•ct  tluit MrparHlw  thwm  fnjni  the  et-nice.  From  repon.  uf  Judgw-Advwsit\-  (.iiMivral, 
Jamarj/  jf,  J&OJ.    (See  Can!  »>■%— W.  D.  Cir..  Feb.  13.  1001. ) 
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difliniBBed  from  the  service,  and  shall  thereby  be  disabled  to  hold  any  office  or  employ- 
ment in  the  service  of  the  United  States. 

SEVENTH  ARTICLE. 

Every  officer  commanding  a  refriment,  an  independent  troop,  battery,  or  company, 
or  a  garrieon,  shall,  in  the  beginning  of  every  month,  tiansmit  throij^h  the  proper 
channels,  to  the  Department  of  War,  an  exact  return  of  the  same,  specifying  the 
names  of  the  officers  then  absent  from  their  poets,  with  the  reasons  for  and  the  time 
of  their  absence.  And  any  officer  who,  through  neglect  or  design,  omits  to  send  such 
returns,  shall,  on  conviction  thereof,  be  punished  aa  a  court-martial  may  direct 

EIGHTH  ARTICLE. 

Every  officer  who  knowingly  makes  a  false  return  to  the  Departmetit  of  War,  or  to 
any  of  his  superior  officer)^,  authorized  to  call  for  such  returns,  of  the  state  of  the  r^- 
ment,  troop,  or  company,  or  garrison  under  his  command ;  or  of  the  arms,  ammuni- 
tion, clothing,  or  other  stores  thereunto  belonging,  shall,  on  conviction  thereof  before 
a  court-martial,  he  cashiered. 

1.  This  article  refers  ouly  to  returns  made  by  certaio  commanders  as 
auch.  It  is  onlj'  m  commander  of  a  regiment,  company,  or  garrison 
that  an  officer  can  be  made  amenable  to  a  charge  under  the  Article:  an 
officer  not  exercising  one  of  these  commands  is  not  within  its  terms.' 
XXX,  598,  Aitgmt,  1870;  XXXII,  575,  May,  1872;  XXXHI,  188, 
July,  1872.- 

2.  The  "returns"'  indicated  in  the  Article  can  scarcely  be  said  to 
include  returns  of  funds;  what  is  contemplated  being  mainly  returns 
of  the  j)efsonnd  or  material  of  the  command,  A  false  return  of  a  com- 
pany fund  would  more  properly  be  charged  undor  another  Article,  as 
the  61flt  or  62d.     XXXVIH.  526,  March,  1877. 

NINTH  ARTICLE. 

All  public  stores  taken  from  the  enemy  shall  be  secured  for  the  service  of  the 
Unite<i  States;  and  for  neglect  thereof  the  commanding  ofGc«r  shall  l«  answerable. 

3.  This  provision  is  in  accordance  with  the  principle  of  the  law  of 
nations  and  of  war,  that  enemy's  property  duly  captured  in  war 
becomes  the  propgrty  of  the  government  or  power  by  whose  foi-ces 
it  is  taken,  and  not  that  of  the  individuals  who  take  it.*  "Private 
persons  cannot  capture  for  their  own  benefit." '    Military  stores  taken 

'See,  as  sustaining  the  text,  G.C.  M.0. 12, 19,  War  Dept.,  1872, and  36,  of  1877. 

•United  States  c.  Klein,  13  Wallace,  128,  136;  Decatur  r.  United  States,  Devereux 
(Ct-Cls.),  110;  White «.  Red  Chief,  1  Woods,  40;  Brannerr.  Felkner,  1  Ileisk.,  232; 
Worthy  v.  Kinamon,  44  tia..  299;  Huff  v.  Odom,  49  tU,  395;  13  Opine.  At.  Gen., 
105;  Hough  (Practice),  329,  330;  i\.  O.  54,  Hdqre.  of  Array,  Mexico,  1848;  G.  0.  21, 
War  Dept.,  1848;  do.  (>4,  107,  id.,  1862.  And  see  also  Lamar  r.  Browne,  2  Otto,  187, 
195,  in  regard  to  the  same  principle  as  illustrated  by  the  Captured  aud  Abandoned 
Property  Act  of  March  12,  1863. 

'  Worthy  t'.  Kinamon,  supra. 
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from  thp  enemy,  Iwcoming  upon  <apt«rft  the  propi^rty  of  the  United 
Stiit«?>i.  CV>n^*p>'^,  whirh,  Iiy  th«?  Constitution,'  is  cxt-lusivHr  vested 
with  the  jx'wer  to  lii.-iM^vc  of  the  pnlilii-  property,  «.■*  woll  us  to  ninke 
rules*  coneerninj,'  faptiin-.s  on  Innd  and  water,  can  alone  authorize  the 
sale  or  tmnsfer  of  the  s»u«o.  An  offi<x'r  or  soldier  of  the  amiy  who 
flsNutne>  of  his  own  authority  to  approprinto  .^uch  Brlieles  rendera 
himself  chargeable  with  a  military  offeneo.'     II,  41.  Fr^runry^  18S3. 

TENTH  AHTICLE. 

Kvpry  ortirer  rnTiiinaiKlinif  a  rmnp,  iMtu-rj",  cr  mmpauy.  U  clurinxl  with  llio  artiiis 
■4.-cuutrt>incnu,  amtutmition,  I'lullitn^,  ur  other  niiliiary  ^tnrftf  lH>lonKin^  ti>  lii«  (Niin- 
inand.  and  ia  acronntable  U>  Iiis  rolrtocl  in  case  of  their  Winp  loBt.  i^poilM,  or  diiiii- 
a^^l  otlirrvriM;  than  hy*ni)itvntiUliU-  nmdent,  or  on  a«'liiftl  iwrvice. 

ELKVKNTH  ARTK'LK. 

Every  officer  coiimiaiKlinK  n  ivtcinwntor  an  tnflepeailunt  troop,  Uittprj-,  orttwn- 
pfiny.  not  in  ltit>  lieltl.  nuiy.  wtit-n  urtuully  i|tLnr1vr\>il  vihh  t»ii.'li  roiiuiianil,  tfnuit 
ftirUiugliP  t^k  thc«nli^tvil  niMi,  in  Hoi'h  numlH-THantl  (ort-ucli  tJmo  lu  liu  Hhall  itt^em 
eoo^i>!tent  with  the  grioil  of  thf  ^irice.  Rvery  offlrttr  rnmmAmlin};  a  rf^nnicnt,  oran 
ioiU-iH'nilcnt  tnii>|t.  Imttt^ry,  or  cutnpany,  in  thv  IScUI.  may  grant  fiirioti^li^  not  oxc4H^I- 
ing  thirty  ilnvH  at  -mw  liinv,  (o  fjvw  yvr  i^^nt  of  tUv  v\\\\»lfi\  inuu.  fur  ^kI  condmrt  \a 
the  litK'  '>f  iluty,  but  suljii-rt  to  thp  appnivnl  uf  tliv  t-ummunilerof  tlie  (tinvsuf  whit-h 
tuid  enlinli'd  iin'O  fc-nii  a  i»irl.  Kvery  ci^itniuitiy  uHicer  of  a  rtwrncnt,  coiDiiianding 
any  trmip,  liattcry,  nr  (ii!ti|>.tiiy  iiol  in  the  fit-Ui.  or  iTiminamHn):  hi  any  parriion.  fori, 
port,  orlwrracfc,  may,  in  thpaliwiiot'irf  his  Ht-lil  iilRct-r,  frnirit  (iirlii[ijj;hM  tn  Ihi-cnliMtrMl 
men,  for  a  lime  not  ••xo^linc  Iwcriiy  tiayv  in  «ix  inontlw,  and  not  to  more  than  two 
ptuiKMiE  Lu  bu  abiunt  at  Ihv  huiui.'  titui.-. 

TWELFTH  ARTICLE. 

At  owry  uiUHtvrufa  rt>giuiucil,  truop,  batlwry.  orcuniininy,  llie  conuuaudiufr  ofQcet 
Ihpivof  phiill  [[iv«  In  thp  miislprinir  nlIii-iT  ivrtillmtw.  minifd  hy  himflelf.  Htatltiif  how 
lonjf  atx^*nt  iiUiixrs  huv*-  lM>on  aim  tit  and  the  rfO.-*:in!»  nf  rheir  ahscnee .  And  the 
minnuindiua  olTicer  of  every  troop,  balttTv.  or  company  r\\ai\  (five  hlc«  terlififalea, 
Vrtatinij!  how  lonu  aliwnt  noofiiitiiiiiwioiitHl  otHcvrM  ucut  privaf**  •■oUiteni  liave  \rwu 
abeent  and  the  reasoDH  of  Iheir  abeenve.  Sui.'h  ri'imone  and  ttoie  of  atiwui.'e  sludl 
be  in!*envd  in  the  uni-^ti-r  ri'lls*  upinwitc  lhon(um*o(  the  a^ptH!ti\euI>iHMit.  oiliwre 
an<1  t^ildien,  and  ihc  ceriillcati's,  t-op'ihi-r  with  tht  iiiustttr  roll;',  sHhII  \*v  txaufniiiic-d 
by  the  murtrcrlntc  otHiiT  to  the  ]>epartment  of  War  m*  op^Mlily  aa  tlip  dintance  of  llie 
place  an<l  iiiuntiT  will  admit. 

THIKTEENTH  ARTICLE. 

Every  officer  who  riimi!  a  falivwrtiilmu.-,  n-latiiin;  to  theabMnM-cor  pay  of  an  oSoer 
or  ffihIi'T,  "liall  Iks  difltnitwed  from  the  st-rvi<!e, 

4.  ///W,  that  the  mere  signing,  I>v  an  olficer.  of  a  vouehei'  for  bia 
pay,  before  the  lust  day  of  the  month  for  whieh  it  was  due,  did  not 

'  Art.  1.  S»w.  8.  d.  11:  Art.  IV.  8c<-.  3,  luir.  2. 
'  S««.  in  thit<  fonntition,  {  &313,  Rev.  ijta. 
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constitute  an  offence  of  the  class  intended  to  bo  made  punishable  by 
this  Article.^     XXXIII,  333,  Septetnher,  1872. 

FOURTEENTH  ARTICLE. 

Any  officer  who  knowingly  makes  a  false  muster  of  man  or  horse,  or  who  i^i^s,  or 
(lirfctf,  or  allows  the  signinj;  of  any  muster  roll,  knowing  the  same  to  contain  a  falee 
muster,  shall,  upon  proof  thereof  Ity  two  witneasepi,  before  a  court-martial,  be  dis- 
misfied  from  the  service,  aTid  shall  thereby  be  disabled  to  hold  any  office  or  employ- 
ment in  the  ser\nce  of  the  United  States. 

FIFTEENTH  ARTICLE. 

Any  officer  who,  willfully  or  through  neglect,  eufferB  to  be  lost,  spoiled,  or  dam- 
ageil,  any  military  stores  l>e1onging  to  the  United  States,  shall  make  good  the  loss  or 
damage,  and  be  dismissed  from  the  service. 

SIXTEENTH  ARTICLE. 

Any  enlisted  man  who  sella,  or  willfully  or  through  neglect  wastes  the  aiuinunition 
deli\-ered  out  to  him,  shall  I>e  punisheti  as  a  court-martial  may  direct. 

SEVENTEENTH  ARTICLE. 

Any  soldier  who  sells,  or  through  neglect  loses  or  spoils,  his  horee,  arms,  clothing, 
or  accoutrements  shall  be  punished  as  a  court-martial  may  adjudge,  subject  to  sucii 
limitation  a^  may  be  prescribe".!  by  the  President  by  virtue  of  the  power  vested  in 

him. 

6.  This  Article  is  quite  independent  of  the  regulations  contained 
in  Art.  LX,  A.  R.,  relating  to  boards  of  survey.  The  latter  pa.s.-i  upon 
questions  of  jffciniuiri/  refprniMlhlllty  for  the  loss,  &c.,  of  public  prop- 
erty. The  court  martial,  under  this  Article,  simply  imposes  pntiixh- 
ment*     XXXVII,  352,  Fehruai-y,  1876;  69, 1%,  April,  1S9S. 

8.  The  description,"' A/»  clothing,"  refers  to  articles  thereof  which  are 
regularly  issued  to  the  soldier  for  his  use  in  the  service  and  with  the 
safe-keeping  of  which  he  is  charged.  His  property  in  them  is  quali- 
fied by  the  tru.st  that  he  cannot  di.spose  of  them  while  he  is  in  the 
military  .seiTico.  and  can  only  use  them  for  military  purposes.*  59, 196, 
April,  'lS9.i. 

7.  Only  three  offences  are  made  punishable  by  this  article — selling, 
through  neglect  losing,  and  through  neglect  spoiling,  the  property 
named  therein.     Any  other  form  of  wrongful  disposition  should  be 

'SeeG.  C  M.O.  28,  WarlVpt.,  1872.  But  as  to  whether  it  is  a  su  flic  Sent  defence 
to  a  charge  under  this  Article  that  the  accuseil,  in  the  alisence  of  due  inquiry, 
believed  tne  certificate  to  t;e  tnie,  see  Samuel,  298,  and  O'Brien,  302. 

'  Wliere  a  trkil  is  had,  the  pnxeedings  of  a  boani  of  survey,  already  ordere<l  in  the 
same  case,  will  not  be  competent  evidence  to  prove  the  fact  of  the  h-n's,  Ac,  chaiT^ed. 
G.  C.  M.  0. 45,  Dept.  of  the  Missouri,  1877;  do.  15,  Dept.  of  Texas,  1877. 

*See  ruling  of  reviewing  officer  in  G.  O.  iW,  Dept.  of  the  Kast,  18t>9;  and  see  also  do. 
31,  Dept.of  the  South,  1877;  G.  C.  M.O- 15,  Dept.  of  Texas,  1880;  all  sustain  the  text. 
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made  the  subjert  of  u  chai*g*>  uiuier  Article  tlO  <ir  Arlidf  <i2.     36.  riSH. 
Attijmt,  LVii<. 

8.  Inipmprr  (iiVjHwItioiw  of  propiTlv  in  tlic  rbnrgo  ainl  two  of  sol- 
diers, othLT  than  i\w  diwpasitimis  iiidirati'd  in  thiii  iirtirU'  will  in  ^mmh'ItiI 
properly  I»p  elmigt-d  under  Articli^  itii.'  Likewise  the  .soIUtijj,  thrnugh 
neglect  Itwinjf  &v.,  by  holdiers.  of  properly  issued  to  them,  hut  not 
mentioned  in  Article  1",  should  Ih-  ehurged  under  Article  M.  Thiw 
/ji'/Vihat  !i  selling  or  lo!*ing  of  ■the  following  articles  was  not  {>uitish- 
alile  under  Article  IT,  but  under  Artiele  fia.  viz.,  sheel.s,  pillows, 
pillow-mse,-*,  mattru^H  covers*,  shelter  tent,  barrack  Iwg,  great-i-oiit- 
stnij),  titv  cujj,  .s(H)on.  knife,  fork,  meat  ration  i-an.  nirlridge«.  17,  11I», 
Mmj.  1SS7:  31,  1.>1. 1},:ceiJ^»\  is.\-r;  53.  ^U^,  Frlnutry.  1S92. 

9.  Thai  an  aceui^ed  did  "L'idaivfully  di,^]Hfcie  of."  or  "otherwise 
unlawfully  dispose  uf"  clothing,  anus.  tSc.  i^  not  u  proper  fonu  of 
allegation  in  a  B{)ocitiiutiun  or  rlinrge  under  this  article.     58.  l^li, 

10.  A  obargt!  or  spcellication  under  tlii.>^  ariide  should  not  bn 
expres.sed  in  Ilia  /tfi<fTnti/iri~~as  thai  the  accused  "did  .sell  «/•  through 
negleel  liwo"  &f'.  Tlie  wdliiig.  thntugh  neglect  losing,  and  ihmugh 
neglect  rt(Miiling  are  distinel  olFense.s  and  .should  lie  so  cliargetl.'  S8, 
3o.  ll*'»  X'frauhcr^  I,SSS;  S8,  lfi:i,  Juumn-y,  MSO;^  30,  sa,  F-rffnutty^ 
JSitS,'  ai,  343, /./.I wii-//, /.■*?>,'.•  6B,liiiK  Ff-f^niartf.  iSfh;  e8.44y.  A.v,,,- 
Art'.  /AW;  66.  ;iS4.  ./i//t/.  l.^Ol 

11.  Clothing  issued  and  charged  to  n  soldier  i*>  not  now  (as  It  was 
fomierly)  regarded  as  remaining  the  pro|>erty  of  the  I'nited  Stales. 
Ii  Is  eonsidfrrod  ils  becoming,  upon  i.-tsue,  the  property  of  the  soldier, 
although  his  u.te  of  it  is,  for  purjioscs  M  discipline,  ^jualitied  and 
restricted.  Thus  he  eommits  a  luilitary  offence  by  disposing  of  it 
as  specified  in  this  Article,  though  tlie  United  .States  may  sutler  no 
loss.     59,  I'.Hi,  Jy>/-;/,  ;.V».i. 

12.  The  present  Seventeenth  Article  (as  amended  by  the  act  of 
.luly  'J~,  1M»2)  docs  not  authorize  a  .stoppage  or  forfeiture  of  pay  to 
rciui)mi"se  the  United  States.  The  >toppjige  which  wits  enjoined  by  the 
old  form  of  the  .\rti<-le  is  drop|M>d  entirely  from  the  pre>eiil  statute. 
The  latter  provide.s  ft>r  pnruslinienttudy — tioe--*  not  provide  any  nieanx 
of  reinvbui'sing  the  api>rupriation  out  of  which  the  lost,  &v.,  pro(>4'rty 
was  paid  for.  or  of  i-ejMiiring  the  lows  or  damage  a*  such.  iyi.  /i»/7, 
that  a  -sentence,  ui>on  a  conviction  under  thi>  Article,  wliit-h  adjiKlged 
a  stoppage  of  pay  "  to  reimburse  the  United  State.'*  for  the  value  of  the 

*  Aft  the  pawning  of  a  revi>lver.  O.  C.  M.  O,  TT,  IV[il.  of  ihf  Mii«*oiiri.  IS74.  So- 
thcpinihliii^  nvvitv  i  if  clothing.  »i.  C  ^1.  O.  41,  IViiI.  »>(  TeXiw,  ISTS.  S<>,  lb*-  »pittl, 
ioe  by  a  UiiRler  oi'hiit  l>iigk'.     <t.  *'.  M.  f).  3rt.  W'ur  Dc|.l..  lti*»». 

■See  i  III, p.  18. Cuun-Marlial  Munnikl  of  IWU. 
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clotliingHlicinuted,"  wiia  unautborizL'duinl  inoperalhc  58,  r.t»>,  Jjtril, 
JSaS;  Cards  7814. />ns-mA(r.  lli.%;   1068,  February,  HiHo. 

KlfJIITKKXTH  ARTICLE. 

Any  ofiicvreumtnan'JiuKinHiiyKii'rTiwn.  fort,  orbaiTBcksoftheUtiitod  8tnte»  wbo, 
fur  liL)<  privalv  «<ivantiip.*,  layo  auy  daiy  or  iiu|ioMiion  \ipoi),  or  \e  iiittfnMtt''l  in,  the 
flule  of  any  vU'tiULli:>,  liqiiur«.  or  otiier  (u->n-wiirkt>  nf  li(p.  bmiight  iut3  Hurh  itarrtsnn, 
fft«,  or  hurmokN,  for  tfip  une  of  ihp  «>l<lien",  ."hall  !»  dicmiactetl  friwn  the  aer\-i**. 

NINKTKKNTH  AKTULK. 

Any  oflWer  who  use*  i.-<ml<_>iiiiit*»>ii'^  or  •licrvi'pwtfMl  woritw  ai^inAt  ihc  I'reniilent, 
th**  Vk'i-l'res'ii.li'in,  the  r"ni:'vs«  of  the  Uuit^^il  Stat*^,  ■■r  tliv  i.'hie(  iiiivJMnitt.'  wr 
ktli'<l°Li"<-'  "( 'i»y  '-'f  ')>*'  L'nik-il  StiUi-;<i  in  nJik'li  li^'  in  i|iiiirii-n-<l,  Khull  \)v  fliiimucH^l 
frijm  thi!  Hen-icf,  or  oiherwiso  pimif'hi-'l,  il"  u  <-iturt-nianial  may  iUn-i-1,  Any  mldier 
wlio»)u£fen<li*(iliatl  Ix'iainiHhtil  nf  » itmrt-itntrtinl  >iiiiy  iHivt-t. 

13.  When  a  trinl  of  an  officer  or  soUlier  lin--*  hecn  resorted  to  un<ler 
tJii»  Article,  it  ha>  usually  iifen  on  urcmint  «»f  llic  iL-^e  of  "contemptu- 
ous or  disre-pectfiil  words  :ijjiiiii>T  the  Presidont.*'  or  the  government 
Tn»iiily  as  represented  l>_v  tlic  I*re>iident.  The  deliheiiitr  piiijiloyineut 
of  deminciatory  or  contiiniolious  lanpiiftg-e  in  rfH:nitl  to  tlie  I'resideut, 
whether si>ok«'n  in  puVilic,  or  puMishetl.  orconvcyed  in  a  i.-<miiuniiication 
ile-'iitfiierl  to  >M>  miide  puhUc^  ha.s,  in  i-epoated  tti-ies.  heon  made  the  iii\\*- 
yevX  of  charge^i  and  trial  under  thir^  Arti<lc:'  and.  whLno  takiiiof  the 

form  of  a  bof^tile  urniij^niurtit.  liy  an  officer,  of  the  I'l'e.^idi'iit  or  his 
adininistnition,  for  theinwisuivsiidopled  in  carrying  on  the  civil  war, — 
H  jmieture  when  tt  ix'culiiir  obedience  and  defeixnice  weiv  due,  on  the 
part  of  the  siiliyrdiriulc.  to  the  i*re*iidenl  «s  execulin;  iind  com- 
nmnder-in-chief. — wan  in  geiteriil  puni'ihed  !»}  a  s*enteiu'o  of  dii-nds&al. 
V.  4itl.  JJ'.cfmh.i\  1%'J,-  XX,  &U!. . ly'/'7.  'VS'6'6'.  On  the  other  hand,  it 
Was  A«/'/  that  adverse  crilicUms  of  the  acts  of  the  Pre*iilo.iit,  occurring 
ir.  jp'dlt!cil  di«c\i»viou*,  and  which,  though  chu meter i/A'^d  Ify  inli'mpfnite 
langim<rc.  were  notappiiivntly  intended  to  be  disrespectful  to  the  Presi- 
dent pen^onally  or  to  hiK  ollice,  or  to  excite  animosity  uguiiitjt  him, 
wen-  not  in  giMienii  to  be  regarded  a:*  properly  exposing  ollicer-*  or 
eoldieiv  to  trial  under  this  Article.  To  rioek  indeed  for  ground  of 
offence  in  .-iuch  discussions  would  ordinarily  Iw  iiKiuisitorlal  and 
beneath  the  dignity  of  the  (luvernnient.     V,  41U,  Devembery  ISC'J. 

TM  KNTIETH  AKTICLE. 

Any  •iltif'fr  <ir  Hohlier  n'hr>  In-haveM  hiin»^lt  with  lUxre^iMH-t  tnwanl  htamtgimsnd- 
incolIic^rKhsIt  l)*>  piiniMheil  )u>»<:'uiirt-mi«rtiHl  iiiav  iliivct, 

'8w  ('«««  iu  tt.  C.  M.  O.  43,  War  Deiit.,  isftl;  0.  O.  171,  Army  of  tlic  I^JU^m»l■. 
1862;  tla  as.  «Vf.,  imi;  .hi.  52.  Mi'1»lle  Pei-t.,  IWJ:!:  do.  Ill),  Dept-of  the  Ohki,  IS63; 
do.  S3,  l>ept.  of  the  *-itilf.  IS*);  <i'i.  OS,  Dept.  ..f  Wwhinirton,  IKW;  do.  86,  Xorlhern 
I»e{it.,  1664;  du.  1,  id..  1865;  do.  29,  Dvpt.  u(X.  C,  li^J. 
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14.  The  di.-«ri's]H'Ct  Hon*  jntlUntcd  may  fon*ist  in  ncta  or  words; '  and 
tht'  piirtk-iihii'  acLs  or  words  ivlied  upon  an  constituting  tlip  otfcMioc 
Hhoiild  propi'riy  1h'  r*et  forth  in  siiltsiiim-i'  in  the  spwilirntioii."  It  must 
be  sliowii  in  evidence  umU'r  the  <-hiirjjfr  llint  the  oilicrr  ivlTcnciod  a^inrtt 
■W11.S  thei  " foiiinmiidinj;  officpr"  of  the  UL-trurtod.'  The  i-oninmndiiijif 
offitTrof  iin  <»ffici>r  or.-iohiit'i'.  in  the  .spii»e  of  this  Artirle.  is  proprvly 
tho  .■^ul)ol•ior  who  i-v  iiiilborizod  to  retjiiireolK'dii'ni'L'  to  his  ordur,'*  from 
sufh  officor  or  !*oldii'r.  at  Iciut  for  the  time  Wing.  Tbii-  when*  a  Iwtlal- 
ion  was  trniprdiirily  <let«i-hod  from  a  repiiient  and  placed  under  the 
orders  of  the  cnnimnnder  of  n  portion  of  the  nriny  di.-^tinet  from  thitt 
in  whi<-h  thi-  insdn  |sti"t  of  the  regiiuenl  w««  iiu-hided,  /<»-/*■/  that  it  was 
the  coin mnnder  of  this  portion  who  wa?*  the  eoniniamlinvr  ofKrer  of  the 
detach  incTit;  and  that  the  use  hy  an  urticer  of  smh  di-taehuient  of  di.«. 
respectful  hiTignaj.'e  in  refei-encetoihi^  regiTueninl  <-oinmunder(who  had 
reniaine<l  wjili  an<l  in  ccnnniand  of  the  main  body  of  the  regiment)  was 
proi.M,'i'ly  iOiargeaihli^  not  uiKler  tliis  .Vrticli'.  but  i-athftr  under  thi'  iJ2d, 
XVIII,  4<'7.  X»rrrnf^>\   7'Vtf-T. 

15-  Jlrf'i  thM  disre.s|)i*rtfitl  lanpn.i(;»'  ujn-d  in  ivjfiird  to  his  4'jiptjiin  hy 

'  a  Mjidier,  wht^i  »h'tachi*d  fi^>m  hi>  cmnpany  an<l  serving  at.  »  hospital, 

to  the  surgetni  in  chd.r^.'o  of  which  lu>  hud  l)een  ordered  Ui  report  for 

duly,  wiLs  an  offence  i-ognizablu  by  t-ourl  niurtial,  nut  under  this  Article 

hut  un<lL'r  Art.  &2.     VI.  5:).  J/I/a-A.  Jf^0.i. 

TWKXn'-FIKST  ARTICLE. 

Any  ciJfifcr  or  soldier  whu,  on  miy  i^n?l«i*i.'  whatiut-vor,  strike  hi»  (rapc'rior  ollincr, 
OrilrHUH  e>r  lifb*  lip  any  wpflpmi,  oroHermiiiy  violence  H(:ain«t  liiin,  beinj(  in  tlicex(»> 
'  tution  of  hifl  ofTiCP,  'ir  (U>i>1)t-yi>  any  liiwfiil  (■■iDiniAni!  f>f  Iom  )>ii{nrHor  oftiivr,  xhull 
ffliHt-r  tleath,  orsni'h  oilier  |mnii>liiiient  at  a  ifiurt-marlial  iimy  dltBCt. 

16.  The  term  ojfn\r  ('•stiiMM-ior  officer"!  in  this  in  in  all  other  nrti- 
^des  of  war  miims  coininisy!<mt'd  ollieer.*     IX,  tin,  M<nt/,  /Sf!^. 

17.  To  justify  h  eonvietinn  of  the  ea]>itul  offence  of  offering  violeinHi 
against  a  Hiii>erior  officer,  it  should  l>n  made  to  appear  in  evidence  that 
the  accused  knew  or  Ifelicved  timt  thi'  p^TJ^on  jissaidted  was  in  fact  an 
officer  in  the  army  and  was  hen  '^superior"  in  rank.*     XXIX,  4jys, 

IB.  I'nder  ii  charge  of  a  violation  of  this  Article,  in  ofTering  Wolonco 
to  a  Hiiperior  offii-er,  it  should  lie  alleged  and  jtitived  Ihnt  the  offii^or 

'G.O.  44,  Di-pt.  n(  Dukuta,  1873.  Au-l  sw  G.  C.  M.  0. 28,  War  IVpl..  :875j  O.O. 
[47.  Dept  r.f  the  I'lHlte,  IH70. 

Hi. C.  M.  O.  :(.i.  LHr-i.l.of  tiieMifWOiiri,  IKTt*. 

«ao..')3.  Depl.of  iVakom.  1S71. 

*>Vt?  the  pnivi^ion.  inlroilHirtory  to  the  AnitloM  r.f  War,  ot  Sic  1312,  \U-\.  ^t*..  in 
wliictk  il  is  djuxiliv"!  that  ■the  word  agi<yr,  a-  iijh-J  therein,  i^hall  I>e  umWrettjOu  to 
designate  cotriniiivinni'd  uffifers." 

*f^  U.  O.  34,  Uepl.  of  Virginia,  1S(U. 
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assaulted  was  at  the  time  "in  the  exei-ution  of  bin  oflSce."     I,  46:2, 
Decemhcr,  ISGS;  IX,  90,  Mmj,  1S6^. 

19.  In  charging  a  striking  or  doing  of  violence  to  a  superior  officer 
under  this  Article,  it  is  allowable,  in  a  case  where  the  assault  was  fatal, 
to  add  in  the  specification,  "thereby  causing  his  death,*'  as  indicating 
the  measure  of  violence  employed.  XXIX,  485,  Decemher,  1869. 
„  20.  The  "superior  officer"  in  the  sense  of  this  Article,  need  not 
necessarily  have  been  the  commanding  officer  of  the  accused  at  the 
time  of  the  offence.  The  article  is  thus  broader  than  Art.  20,  which 
relates  only  to  an  offence  against  a  "commanding  officer."  XIX,  248, 
Decemhe)\  1865. 

21.  A  non-compliance  by  a  soldier  with  an  order  emanating  from  a 
non-commissioned  officer,  or  offering  violence  to  the  latter,  is  not  an 
offence  under  this  Article,  but  one  to  be  charged,  in  general,  under 
the  62d.     XI,  491,  March,  1865;  IX,  90,  May.  186^. 

22.  Under  a  charge  of  a  disotiedience  of  the  order  of  a  superior 
officer  in  violation  of  this  Article,  it  should  be  alleged,  and  should 
appear  from  the  evidence  introduced,  that  the  order  or  "command" 
was  "lawful."  XXVII,  488,  </a«wa7y,  1869.  An  officer  or  soldier 
is  not  punishable  under  this  Article  for  disobeying  an  nnJaii\fnl 
order.  XXVI,  603,  June.,  1868.  But  the  order  of  a  proper  superior 
is  to  be  presumed  to  be  lawful,  and  should  be  obeyed,  where  it  is  not 
clearly  and  obviou.sly  in  contravention  of  law.  Unless  the  illogality 
is  unquestionable,  he  should  obey  first,  and  seek  redress,  if  entitled  to 
any,  afterwards.  A  military  inferior  in  refusing  or  failing  to  comply 
with  the  order  of  a  superior  on  the  ground  that  the  same  is,  in  his 
opinion,  unlawful,  does  so,  of  course,  on  his  own  personal  responsi- 
bility and  at  his  own  risk.'     XXVI,  256,  Decentber.,  1867. 

23.  To  justify,  from  a  military  point  of  view,  a  military-  inferior  in 
disobeying  the  order  of  a  superior  the  order  must  be  one  requiring 
something  to  be  done  which  is  palpably  a  breach  of  law  and  a  cnuie 
or  an  injury  to  a  third  person,  or  is  of  a  serious  character  (not  involv- 
ing unimportant  consequences  only)  and,  if  done,  would  not  be 
susceptible  of  being  righted.  An  order  requiring  the  perfonnance  of 
a  military  duty  or  act  cannot  be  disobeyed  with  impunitj-  unless  it  has 
one  of  these  characters.  If  not  triable  under  the  2lHt  Article  such  dis- 
obedience may  be  tried  under  the  69d.  In  the  Cedarquist  case  (Card 
97,  July.,  1894)j  the  Acting  Judge- Advocate  General  said: 

"There  could  be  no  more  dangerous  principle  in  the  government 
of  the  Army  than  that  each  soldier  should  determine  for  himself 
whether  an  order  requiring  a  military  duty  to  be  performed  is  noces- 

'  See  S  1853,  pott 
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sary  or  in  accordance  with  orders,  regulations,  dociRioii  nrculiirs.  or 

cu^itoiii.  uiul  iiiiiy  disoliey  ihv.  urtli-r  if,  in   his  juiij,'mfiit  (takieip.  nf 

^course,  all  rij^ks  in  eii-sc  lii«  judgment  :^liouUi  he  erroneoius),  it  kIiouIJ 

jt  he  necessary,  or  ^iliould  be  at  varianco  wilU  oHiers,  re^ilutions, 

let'ision  eirculiirs.  or  custom.     It  is  liLs  duty  to  ol«'y  (*iieh  order  first, 

id  if  he^liould  iKMifrjjrieved  I  hereby  huean.-H'ck  ix'diTSf-aftei'wards."' 

iM-  //<•/'/  that  a  moniber  of  a  post  hand  who  refiwM  (rwpectfidly) 

obey  nil  order  ni  the  ixx^t  ctiujimindor  directing;  the  bund  to  pluy  ifi 

town  ill  the  rieighhorhuud  of  the  iiost  for  the  pleUffure  of  Ihe  inhnhit- 

tiiU,  Wits  iK>t  (.hiirKeabltMvithft  vit^hitioiiof  I Iiim  Article.     XXVLI.  520, 

'fthrminj,  iSG5.     iyo  fuhl  that  a  soldier  wa**  nut  L-haiyealth-  with  ""die- 

obedience  of  ordei*"  in  not  complyinj;  with  an  oixler  forhiddinjf  hiui 

to  conlrat-t  marriaia^'  (XXXVIIT,  47,  ApriK  187G — *eo  Marriaoe); 

and  MUiiilarly  /'••!*f  of  a  rcfiKsiI  bv  ut*oldier  to  comply  with  an  tnder 

(in  viuUition  of  See.  1^32,  Itev.  Sl«.).  to  net  aa  au  oflicfr'-  "^-rvant* 

XLIV,  W.  Jill;/,  Jb'ifO. 

S5.  The  offenn*  of  disdhedicm-f  »f  finh'rs  i'ontt.nniihit<'d  by  this  Arti- 
pli*,  eiiiiriijHtH  in  a  willfnl  refusal  or  iiejfh'ct  to  comply  with  a  Kpccilie 
pder  l-o  do  or  mit  to  do  a  partiriilar  thinj*,  A  mere  failure  to  por- 
jiin  a  routine,  duty  js  properly  charged  under  Art.  &2/  XXXIII, 
St>,  Atifjmt^  1^714.  Whcn^  an  odicer  nejflccU'd  fully  to  ]jerfnru]  \\\s 
luiy  under  pmoral  instruelion.-i  g-iven  him  in  rcgaiti  to  the  conduct  of 
tn  ev]iedition  agaiufst  Indian?;;  /.r'///  that  his  offence  was  ]iro|i<Tly 
mrjreablc  nt»t  under  the^lst  bul  under  ihe  Ii2d  .LVi'ticlc.  XXXVIII, 
A4,  yi^rntti'ij,  1S77. 
26.  An  illiterate  soldier,  unable  to  t«ign  hi.s  uauie,  wa^  furnished  with 
written  exhibit  of  it,  and  ordered  by  hif*  coniumndin^  uthcer  iw  eoii- 
HiHie  to  copy  the  wiiue  till  he  could  properly  sign  bi^  name  tw  pajiers. 
He  refused.  Hrhf  that  such  order  wa»  nut  om-  imlpubly  illegal,  and 
that  the  soldier  should  have  oU*yed  it  and  cojuplained  afterwards, 
r.  76.  S'.'j*ffinhcr.  ISS/i.  Wht-n  a  "cddi'-r  rec«*ivo«  mi  ni-dt-r  uf  doubtful 
legality  only,  it  ii  his  duly  to  obey  il  and  j^'ek  i-edivs»  afterwards.  If 
^^e  elects  in  such  u  case  to  di»ubey  it  in  the  firBt  iimtuDi-e,  hif*  ai-tioa 
^Bs  prejudicial    tu  thu  good   order  aud  dit<cipline  of  the  iH«rvice,  and 


gh. 


*Tli«  civil  rwiKtDMliility  »  auutlitfr  nialtvr.  Civil  courts  h»w  wiiiitftiitiL^^  iiiitdci 
llon'uuLv  for  i1jl>  niiiiin-iiR-iitf  uf  military  (limuHui.'.  t)ut.  If  llivy  I'luMtL'l  noi,  Ihe 
inilitnrv  oliliinitiiin  Wiiil'd  n-muiti  aiiiuipiiircfl.  Tne  folilk-r.  in  enrcrniji  thir  fi^r^'ii*. 
hitii  viifitiiliirilv  f-iibiiiitltil  liiiiiM-K  to  lliiH  i)i>iil>1i'  Hnit  [Hiuililr  c<itit1icfiiiK  lijiliility. 
Till-  u\il  "f  an  mi<.Iii-i|iliiiL-<l  it>'l<Iii-ry  wxiI'J  \>v  fur  i;n'ali.T  lliHti  llie  hijUKtlci;  ttt|>].>Hr' 

tent,  nitlit-r  Thim  lu-tiiiil  i  (if  this  priiicipli-. 
'Si>  u  licrf  »  i«ililk-r  wm»  (.■orun-tt-il  nf  n  tliwlNiliorict'  <>f  onlt-n"  in  rpfi)siii((  t<>  .'iMvt 
Int. 
na: 


liuildiiit;  u  privulv  i^Uiblv  i'jr  an  '>Hkx-r,  llif  liiiiliiii;  iv;i»  (liNipprovt^  on  tliv  ur^>*u)d 
At  iinifh  iin  <»rclcr  vran  not  a  lawful  oac.    ti.  f.  M.  0.  1:m).  Dcju.  of  r>,ilciiiA,  laTO. 
*fk-v  0.  C.  M.  0.  2'].  W4ir  IK-pl.,  J872;  ih,.  7,  I>|.t.  ui  Twxu*.  1.S74;  li.  O.  2-1,  35. 
IfthSlil.  Di«.,  18ftH. 
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theivfnre  a  military  offonro  uiKlar  the  03d  Artirlr  of  Wnr.  27.  ■kS4, 
Ji^oretiJur,  /-V-V.S', 

87.  Par.  "ilti).  A.  R.  C2(i3of  |Sit5),  wrejfardodn--* authorizing:  !4toppa>fea 
ill  favor  only  of  ii  tailor  who  is  a  soUUpv.  lint  wbri-p,  in  tin*  alwonoo 
of  a  .s«ildipr  competent  for  the  pui-j«>se,  a  oiviliiui  tailor  U  by  dun 
authority  c'liiptoyed.  and  an  enlisted  iimn  of  the  comiimnd  inom-s.  for 
work  on  clothing  done  by  such  tailor,  certain  chnrg-cs  according  to  the 
rates  Hxed  by  the  council  of  administration,  he  tiiuy  legally  l>e  ordered 
to  settle  the  same,  and.  on  i*ef iisal,  may  be  made  anienal)le  for  HiM>be- 
dience-  of  orders  under  this  Article.'     33,  a*J,  Jf/ir.  ISsO. 

£8.  A  soldier  detailed  to  cook  for  a  teamsters'  me>s,  refused  for  the 
i-easoti  tliat  the  teamsters  were  ciA'ilians.  Soldiers  had  previously  l>een 
detailed  fm-  ttiis  j>niin)se  id  this  post,  no  provision  fi>r  a  sjx'cial  cook 
for  the  teamsters  Imviiig  iH'cn  ])racticsible.  //cW  that  the  refusal  was 
chargealilo  as  a  disotiediemt'  of  orders  lutder  this  ArtitOo.  the  tOBm.stei"8 
Ijoirig  regular  employees  of  the  uiilitavy  cstabtishmeiit  and  a  con- 
stituent of  the  garrison  eomumiid.     28,  lU'l.  Dntinhrr,  iHiiS. 

29.  When-  aii  officer  ri?six>ctfully  declined  to  comply  with  thodli-cc- 
tioii  of  his  sui>erioi'  to  sign  the  certilieate  to  a  report  ttf  target -tiring, 
on  the  ground  that  the  facts  set  forth  in  such  certiticjite  were  not 
within  his  knowledge,  he  having  bei-n  atntioned  at  tlie  butt  where  he 
wtt.s  uot  in  a  position  (u  Ik*  informed  as  to  iiiuch  fact* — h'ftf  that  he  was 
not  amenable  to  a  chargt*  of  diaobedienveof  orders  under  this  Article. 
XLIX,  'i-i\.  July,  1HH$, 

30.  Hrhl  that  the  disobedience,  by  a  cadet  private  of  the  Military 
Acad<.'iiiy.  of  an  order  of  a  cadet  lieutenant  of  his  company,  the  latter 
not  b*ing  a  comniiKsioned  officer,  was  not  chargeable  under  this  Article 
but  waa  an  offence  under  Art.  62.     LVI,  289,  July,  1S88. 

T WKNTY-SKCONl)  A  RTICI-K. 

Any  oBiis-r  or  ttoKUer  wliu  l>egmf,  escilw*,  canaeM,  or  joinn  in  anj'  luutiay  or 
MtUliim,  in  kiiv  tm<>[i,  ijntUiTy,  iiiiiiiuiiiy,  pNrty,  |HNtt,  iVtx'iitneiit,  nr  ^tianl,  nhail 
^tf«r  dtiitli,  or  niK'b  ntbt-r  piinwhiiH-nl  a^i  m  t.'ourt-marlial  miiy<lirvcl. 

31.  Mutiny  at  niilitj»ry  law  nmy  bedeliricdto  lie  an  mdawful  opposing 
or  re^ixting  of  lawful  uilliUiry  authority,  with  intent  to  aubvert  the 
same,  or  to  nullify  or  neutnilize  it  for  the  tiuu*.*  It  u  this  iittt-nt 
which  distinguishes  mutiny  from  other  olTences,  and  especially  from 
those,  with  which,  to  the  emljiirrassment  of  the  student,  it  ha.s  fre- 

'See  J.  UW  K.  S.  aiwl  jurl  ot  March  1.  IS89  (25  tJtal.  831).  See  ali-f  Oireular  8, 
A.  (i.  <>..  ISWi,  whioti  liv  conatnictioti  cxteiidis  the  regulution  to  iucliule  civilian 
tailom.     S»?f  A.  JE.  LSKJnf'iyOl. 

'Coiiitwrv  tin-  <lcliiiitii)ii  ami  (ivwriptioa  u(  miitixiy  or  rovoh  ul  iiiaHtiiue  law,  in 
lh<-  I'nited  KtHtM  e.  Smith,  t  Ma-on.  H7:  I'luWil  StnU-f  '■,  Mnities.  A  W..  'il'X.  276; 
(.rtiiteii .Statw  c.  KelJi-,-1  WR«li..5ail;  l,'iiit««]  i?Ult»  r.  Ttiuriiii«.ii.  1  HHiiiii«fr,  Iftl*,  171; 
Uaitetl  Staleit  i-.  B<iixli>u,  1  f^pniifiiu,  374,  37ti. 
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qucDtly  been  confused,  y'iz:  those  puuUhable  b}-  the  21»t  Articlfi,  aa 
also  thoise  whic-h,  under  ibo  uaoio  of  "umt'iiiou^  rondui-t."  are  mei-ely 
foiius  of  violatiou  of  Art.  U2.  The  otfeuce;'  luitdc  puutsbable  l>y  tbis 
Artk-le  are  not  necessarily  '* aggregate"  or  joint  offenn-OH.'  26,  2S4, 
SvpUrmfvr.  1SS7.  Anion;;  liieiii  i.-*  the  het/htuhnj  or  (tumnt/  of  a 
mutiny — which  may  \»  committed  hy  a  sinigle  pei'^on.  In  general, 
however,  the  otfem'e  hei-e  cliar^'ed  will  he  ix  concerted  proi^wding;  the 
concert  itt-olf  goiny  far  toe^tablUh  ibe  intent  neces^iry  to  the  legal 
crtuic.  To  charge  a»  a  capital  olfence  under  (hi.'?  Article  a  uiere  act 
of  inKut>ordinatIon  or  dii^orderly  conduct  on  the  jxirt  of  an  individual 
^oldier  or  oflicer.  uiuici-om[>ftnied  by  the  intent  uI>ove  indicate*.!,  in 
irregidar  and  improper.*  Such  a ti  act  should  in  geiienil  W-  charged 
under  Ait.  '20,  21.  or  62.     XXIX.  ."iTl,  JfJHuuiy,  IHTO.     XXXVUI, 

lltil.  ./,,/y.  7*76'. 

32.  Sohlierj-tunnol  properly  lie  charged  with  the  ofleuee  of  joining  in 
a  mutiny  undor  IhiK  Article,  where  their  m-t  conaista  in  refusing,  iu 
■aMMbinatioii.  to  comply  with  an  in>iaivfni  order.  Thu:«  whfre  a  detach- 
it  of  volunteer  soldiers,  who,  under  and  by  virtue  of  acta  of  Cou- 
l^pecially  authorizing  theenliistmentof  volunteers  fortbepurpoiMj 
of  the  suppresHJon  of  the  rebellion,  and  w  itb  the  full  understanding  on 
their  part,  and  that  of  the  othcers  by  whom  they  wei*e  mustered  iulo 
the  service,  that  tJiey  were  to  Ire  employed  solely  for  thi»  puqKMe, 
pilfered  into  eniistmenlj*  rxprewsed  in  terms  to  )>e/('/-  thf  war,  and  after 
doing  faithful  Herviee  during  the  war.  and  jiwt  befoiT  the  legal  end  of 
the  war,  but  when  it  was  practically  terminated,  and  when  the  volun- 
teer organizations  were  l>eing  mustered  out  an  no  longer  rofjuired  for 
the  prosecution  of  the  war.  nere  orderixl  to  march  to  the  plains,  aud 
to  a  region  far  distant  fi*om  the  theatre  of  the  late  war,  and  engage  in 
fighting  Indians,  wholly  unconnected  as  ulliifs  or  otherwise  with  the 
ret^nt  enemy;  and  thereupon  refused,  together,  to  comply  with  such 
orders, — hetd  that  they  were  not  chargeable  with  mutiny.  While  by 
thet<trict  letter  of  their  contracti  they  were  subjet-t  to  be  employed 
upon  any  military  service  up  to  the  hu>t  day  of  their  terms  of  enlist* 
ment.  the  pulilie  uct«<  and  history  of  the  time  made  it  perfectly  clear 
that  this  eidislment  was  entered  into  fur  the  particular  pur[K>se  and  iu 
oout4?mplation  of  the  particular  service  above  indicated,  and  to  treat 
the  parties  u^  laiund  to  another  and  distinct  neiTiw.  and  liable  to  capi- 
tal puiiishnu-nt  if  they  mfust-  to  perforin  it,  was  technical,  unjust, and 
in  su1»:tance  illegal.     XLII,  52i,  Mareh,  IfiHO. 

<8atni;«l,  254,  •£\-;  0.0.77,  WarDept,  1637;  do.  10,  Dept  of  tb«  MiBKMiri,  18S3. 

»geeG.O.  7.  Wurlk-pl..  1848;  <!«.  U5,  Dept.  of  Waultintfttm.  1885;  O. CM. 0.7.'!, 
Dcpt  o(  the  MinMmri,  IV-TA.  Am)  <-i>iii|iHre  ITnited  SUitt»  i.  timilli,  1  Ma-otna,  l-ti. 
United  Stalm  t'.  KvUy,  4  Wa«h.,5:iHi  t'nilwl  .Sutea  r.TbQUipeua,  1  isuuincr,  148,  171; 
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33.  In  a  case  where  a  brief  mutiny  among  cei-tain  soldiers  of  a  colored 
regiment  was  clearly  provoked  by  inexcusable  violence  on  the  part  of 
their  officer;  the  outbreak  not  having  been  premeditated,  and  the  men 
having  been,  prior  thereto,  subordinate  and  well  conducted;  adi'hed 
that  a  sentence  of  death  imposed  by  a  court  martial  upon  one  of  the 
alleged  mutineers  should  be  mitigated,  and  the  officer  himself  brought 
to  trial.  XXVI,  til,  Octofio;  1S67.  Similarly  advised  in  the  cases  of 
sentences  of  long  terms  of  imprisonment  imposed  upon  sundry  colored 
soldiers,  who  (without  previous  purpose  of  revolt)  had  been  provoked 
into  momentary  mutinous  conduct  by  the  recklessness  of  their  officer 
in  firing  upon  them,  and  wounding  several,  in  order  to  suppress  certain 
insubordination  which  might  apparently  have  been  quelled  by  ordiuary 
methods.'     XXV,  51,  75,  160,  Aa</mt-Nm:€mher,  1867. 

TWENTY-THIRD  ARTICLE. 

Any  offii^r  or  soldier  who,  being  pre(«nt  at  any  mutiny  or  sedition,  does  not  use' 
hiH  utniopt  endeavor  to  suppress  the  same,  or  having  knowledge  of  any  intended 
mutiny  or  sedition,  doen  not,  without  delay,  give  information  thereof  to  his  com- 
manding officer,  Bhall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct. 

TWENTY-FOURTH  ARTICLE.* 

All  officers,  of  what  condition  soever,  have  power  to  part  and  quell  all  quarrels, 
frayi?,  and  diaorders,  whether  among  persons  belonging  to  hia  own  or  to  another  coriw, 
regiment,  trtx>p,  battery,  or  company,  and  to  onler  officers  into  arrest,  and  non- 
commissionecl  officers  and  soldiers  into  confinement,  who  take  part  in  the  same,  until 
their  proper  superior  officer  is  acquainted  therewith.  And  whosoever,  being  so 
iirdered,  refuses  to  obey  sucli  officer  or  non-coramiseioned  officer,  or  draws  a  weapon 
upon  him,  shall  be  punished  aa  a  court-martial  may  direct. 

TWENTY-FIFTH  ARTICLE. 

No  officer  or  soldier  shall  use  any  reproachful  or  provoking  speeches  or  gestures  to 
another.  Any  officer  who  so  offends  shall  be  put  in  arrest.  Any  soldier  who  so 
offends  shall  he  confined,  and  retjuired  to  ask  pardon  of  the  party  offended,  in  the 
presence  of  his  commanding  officer, 

34.  This  article  confers  no  jurisdiction  or  power  to  punish  on  courfc) 

'Compare  oases  in  G.  0.  12,  War  Dept.,  18.5.=>;  do.  1(M,  Ul.,  1863;  G.  C,  M.  0.  .lO, 
Hdqrs,  of  Army,  1867, 

'It  is  a  principle  of  the  common  law  that  any  bvstander  may  and  should  arrest  an 
affrayer.  1  Hawkins,  P.  C,  c.  63,  a.  U;  Timothy  -•.  Simpson,  1  C,  M.  &  R.  762,  7ti5; 
Phillips  r.  Trull,  11  Johns,  486, 487.  And  that  an  officer  or  soldier,  by  entering  the 
military  service,  does  not  cease  to  be  a  citizen,  and  a^  a  citizen  is  authorized  ami 
bound  to  put  a  stop  to  a  breach  of  the  peace  committed  in  his  presence,  has  been 
specifically  held  by  the  authorities.  Burdett  i:  Abbott,  J  Taunt.,  449;  Bowyer,  Com. 
on  Const.  L.  of  Eng.,449;  Simmons  §§  1096-1100.  This  article  is  thus  an  application 
of  an  established  common  law  doctrine  to  the  relations  of  the  military  service.  See 
its  application  illustrated  in  the  following  General  Orders:  G.  0.4,  \Aar  Dept.,  1843; 
do.  63,  Dept.  of  the  Tennewee,  1863;  do,  104,  I>ept.  of  the  Missouri,  1863;  do,  52, 
Dept.  of  the  South,  1871;  do.  92,  t'/.,  1872. 
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martial,  hut  merely  Authorues  (he  taking  of  L-urlain  measures  of  pre- 
•oention  and  jv^iiraint  by  cutntnandiii}^  offit-ers:  /.  r.,  tui'asun.'s  provent- 
ive  of  serious  (Usorders  such  iuk  are  indicated  in  the  two  following 
articles  relating  to  duels.*     XXVIII,  tiSO,  June,  1869. 

TWENTY-SIXTH  ARTICLE. 

No  nffieer  or  BoUiier  shall  scnJ  a  cliallenRL-  to  another  officer  nr  soldier  to  fight  a 
liufl,  fit  accept  K  fluillriiiw  -hj  pL-nt.  Any  'jlfii.rr  wlii>i»u  Mflvii'l."  :*I)alI  Iw  <lifiiiu«w^l 
from  the  wniL-i!.  Atiy  fi<iI<Her  «-h*j  bh oSeadu  Bhall  8uili*r  such  rarjHiml  |iuui)rlimi!t)t 
ag  m  rourt-iuartisl  mny  (lirpcl. 

38.  To  estahllsh  thnt  u  rhallenge  wftja  .sent,  there  imi.st  «piieiir  to 
hflvo  l>een  conimnnirated  by  one  i>arty  to  t}ie  other  n  deliberate  invi- 
tiLtion  in  term.s  or  in  substance  to  engage  tn  n  pefi*oiml  combfit  with 
■  flUsdIy  wea]»onu.  witli  a  view  of  obttiiiiin}j  salisfnction  for  wounded 
'lionor.'  The  fxpre^*ioii  merely  of  a  willingness  to  tight,  or  the  use 
Mmply  of  lan>;iiage  of  hostility  or  defiance,  will  not  amount  to  a  ebal- 
lengp.  XXXIX,  247,  <M*-hr,  !S77.  On  tb*»  other  hand,  though  tho 
language  empIovMi  Vm?  couehed  in  nmliiguoiLs  terms,  with  a  view  to  the 
evasion  of  tho  Ipgal  conspquenees,  yet  if  the  intontjon  to  invito  to  »  duel 
i*  reasonably  to  be  implied,  —and.  onlinarily.  notwithstanding  tho 
stilte<l  and  obscure  verbiage  employed,  this  intent  is  quite  ti-anspur- 
ent, — a  t-hallenge  will  \vs  deemed  to  liave  been  given.  And  the  inten- 
tion of  the  tnesiMige,  where  doubtful  upon  its  face,  may  Iw  tlliistnited 
in  evideiiee  \>y  proof  of  the  cirtunis'taiK'es  under  which  it  was  sent,  and 
especially  of  the  previous  relatione  of  the  ixirties,  tho  contents  of  other 
communications  Wtweori  them  on  the  same  subjivt,  (fee*  Andtcchid- 
cal  words  in  an  alleged  cbullcDge  may  Ix*  explained  by  a  reference  to 
the  80-callcd  dueling  code.* 


TWENTY-SEVICNTFI  AltTICLE. 

Any  offit-er  or  nonconuuisuioaeU  officer.  conunaudiiiB  h  iftiaix],  wtio,  kn<;wln;ly 
uul  vilUnijly,  niffi-rn  niiy  (M^n>on  hi  go  forth  lu  Aghl  u  iliii-I  bImiII  txt  pnnishnl  a»  a 

'Comyi«ro  Haniiiel,  'A~'2. 

'CoNiiwn-  tlje.Ifliiiition  in  2  Whartf.ii,  Cr.  I..  JJ  2H(4-2fl"tt. 

*(lii  Nif  Bpncnil  Hiliiect  of  cliaik'rig^.  and  tho  ■|lIl!l^1illll  what  <'onniuitciia  chal- 
leiif|;e,  m>«  the  priiiiiTial  I'flMtfiif  the  !>i-niliit}(  of  challoiipcH  in  oiir  M-rvkv,  tm  i>ii1^ 
lished  in  U.  0.  04,  A.  O.  <)..  1K27;  ilr...  W.  4I..>/.,  JH^T.;  di:..:.',War  X)f|)l..  18J«;  du. 
3»0.iW..lf>»«:  do.  II,  Aniiy  of  tlio  Poloniac  ISfil:  do.  4«,  Dt-pLof  IhuCliilf.  IWiS;  f\n. 
223,  I^>t.  of  the  Mi»->iiri,  lft(M;  dn.  l.'iO,  W.,  l«7i;  d.i.  .KS,  X\-\,l.  A  Aniiv  lA  l\w  Ten- 
neww,  IS«H.  And  cumparv  OininnMm c-alth  i'.  Levy,  2  Whttk-r,  Cr.  t.  245;  Do.  r. 
Tihiw,  I  I>iina.  iS24;  Do.  w  Hari.  a  J.  .1.  Marsh,  1  ISf;  Slat*-  r.  Tavlor.  I  8,  C,  ll>»:  !>>. 
r.Btricki«ii.i,  2  Nott  A  MK.\m1.  ISl;  Iwv  <.fll«l.\  12  Ala.,  27?';  Aulgerr.  Pw.jile,34 
lll*.,4H0;  2Bith.i|..Cr.L..  iSH:  Hamui-l.  3W-3i*;. 

'Htali*  f.  (iihlioiis.  I  .'ioiitli..  hi.  It  tuny  \tv  noted  itmt  ntir  .\rtii-li>ii  of  War,  iinHkc 
the  Urili.Hh.  fail  lo  mitki-  jmiiinhulik-,  ok  ii  MK-i-ilii'  iitilitarv  nlfttuv.  rAcrn^/o'/uti/ m '■ 
<fuW.  Such  an  net,  Uien-fon:,  would,  m  puvIi,  Ik-  hi  iccnt^rsl  clutrvcablc  »a\\  under 
Alt.  62. 
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challenger;  and  all  seconds  or  promoters  of  duels,  and  carriers  of  rhallengee  to  tight 
duele,  shall  be  deemed  prlnci[>at8,  and  punished  accordingly.  It  shall  be  the  duty 
of  any  officer  commanding  an  army,  regiment,  troop,  hatterj-,  company,  i)OBt,  or 
detachment,  who  knows  or  has  reason  to  believe  that  a  challenge  has  been  given  or 
accepted  by  any  officer  or  enlisted  man  under  his  command,  immediately  to  arrest 
the  offender  and  bring  him  to  trial. 

TWENTY -EIGHTH  ARTICLE. 

Any  officer  or  eoldier  who  upbraids  another  officer  or  soldier  for  refosing  a  chal- 
lenge shall  himself  be  punished  as  a  challenger;  and  all  officers  and  soldiera  are 
hereby  discharged  from  any  di^^race  or  opinion  of  disadvantage  which  might  arise 
from  their  having  refused  to  accept  challenges,  as  they  will  only  have  acted  in  obedi- 
ence to  the  law,  and  have  done  their  duty  aa  good  soldiers  who  subject  themselves 
to  disi-ipline. 

TWENTY-NINTH  ARTICLE. 

Any  officer  who  thinks  himself  wronged  by  the  commanding  officer  of  his  regiment, 
and,  upon  due  application  to  such  commander,  is  refused  redress,  may  complain  to 
the  general  commanding  in  the  State  or  Territory  where  such  regiment  is  stationetl. 
The  general  shall  examine  into  said  complaint  and  take  proper  measures  for  redress- 
ing the  wrong  complained  of;  and  he  shall,  as  soon  tut  possible,  transmit  to  the  Depart- 
ment  of  War  a  true  statement  of  such  complaint,  with  the  proceedinga  had  thereon. 

36.  This  Article  is  expressly'  confined  to  ctwos  of  alleged  wrongs  on 
the  part  of  regimental  commanders.  It  cannot  be  extended  to  apply 
to  a  complaint  of  wrong  done  by  a  ix)st  commander  who  is  not  also  the 
commanding  ofBcer  of  the  regiment  of  the  complainant.  LV,  865, 
March,  18SS. 

THIRTIETH  ARTICLE. 

Any  soldier  who  thinks  himself  wronge<l  by  any  officer  may  complain  to  the  com- 
manding officer  of  his  regiment,  who  shall  summon  a  regimental  court-martial  for 
the  doing  of  justice  to  the  complainant.  Either  i>arty  may  api)eal  from  such  re^- 
mental  court-nmrtial  to  a.  gi-noral  court-martial;  but  if,  upon  (nich  second  hearing, 
the  appeal  api)ears  to  lie  grouinUcfi.''  and  vexatious,  the  imrty  api^ealing  shall  be 
punished  at  the  diwrction  uf  faid  gi^noral  court-martial. 

37.  This  Article  is  not  inconsistent  with  Art.  83,  which  prohibits 
rcgimontnl  courts  from  trying  eomims.sioned  officers.  It  does  not  con- 
teuipliitc  or  provide  for  u  t/'ial  of  an  officer  as  an  */(r«.W,  but  simply 
an  invosti^tion  and  adjustment  of  .some  matter  in  dispute — as,  for 
example,  a  question  of  accountability  for  public  property,  of  right  to 
pay  or  to  an  allowance,  of  relief  from  a  stoppage,  &v.  The  regimental 
court  does  not  really  act  as  a  court  but  as  a  Imard,  and  the  "  appeal '' 
authoiizcd  is  practically  from  one  board  to  another.'  Hut  though  the 
regimental  court  has  no  power  to  iind  '"guilty  "  or  '"  not  guilty,"  or  to 

'See  Macomb,  §§  ItlS,  194;  G.  f».  13,  War  I>ept.,  1843;  1  <Jpiiis.  At.  (it-n.,  167;  Mc- 
Naughton'iJ  Annotations  of  the  Mutiny  Act,  \<.  8ti;  O'Brien,  pp.  V2'A-l'M. 
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i4Cnt«nc'C,  it  should  come  to  Home  dellnite  opinion  or  conclusion — one 
aufficiontly  spc-fifio  t-i  allow  of  itj*  )ieiii<r  tnt(»l!iyently  rvvit'-wi-d  by  the 
(jcnoiTil  court  if  Hosircd.  XXIll,  031,  ./»/</.  i^ih:  XXVTir,*113. 
Augmt,  JHiiS:  XXIX,  aa",  AiujUHt,  JSC9:  XXX,  SI,  Ff^muny,  1H70; 

xxxn,  &8.S,  j/./y,  m'-i. 

38.  Tho  pror(«pdinp  under  this  Artiolo,  riot  hoinjf  a  irial^  \a  not 
nffooti-'d  by  the  limitation  of  the  li);M  Article.  Due  (lilifrcnce,  however, 
should  be  exeroijied  in  presenting  the  coinphiiiit.  and  a  delay  in  a 
oertnin  case  to  do  so  for  three  year-u  (not  sutif^facluiily  exphuu<*d), 
Md  unreniionable  and  projwrly  treated  by  the  court  a-  N*?rioui<ly 
prejudiring  the  t-ontplniiit.     XXXI,  45i!.  -/wnff,  li^l. 

39.  The  nuthority  to  summon  a  ivgiuicntal  court  under  thin  Article 
is  vested  in  terms  in  the  regimental  commander.  A  department  or 
other  superior  comniinider  omnot  properly  exercise  sueh  authority, 
nor  will  his  order  add  to  the  validity  or  effect  of  the  proceeding. 
XXIX,  "I'll.Auii^i'it,  iS69. 

40.  Tlie  court  <-ann<>t  lake  cognizance  of  a  complaint  against  an  otHcer 
DO  longer  in  the  serviw-  So,  where  a  company  »ommiU(deT,  tuivlng 
entered  on  the  pay-rolU  an  unauthoriz«>d  stopjwge  against  n  .-soldier, 
Iwd  re-^ignod,  and  thf  .^amc  stopjmge  was  theroui-K>ii  contimied  by  his 
buccesHor:  htUl  that  the  complaint  should  be  prcjwutcd  against  the 
latter.     XXXV,  332,  Ajirif,  JS71 

41.  Where  tho  alleged  wrong  was  charged  upon  certain  ojfice/v 
sereatife,  and  it  did  nut  appear  that  their  actr>  were  authoiized  or 
(■unotioned  by  the  officers  who  employed  theui,  /uld  that  the  complaint 
wiiji  not  one  which  could  be  taken  cognizance  of  under  this  Article. 
XXIU.  ti31,./»/y.  Ib'bV. 

42.  There  are  two  uiaTiifo.st  and  un»jualified  liuiitations  to  the  pronnce 
of  the  reginu'ntid  court  luidei'thisArtifdo.  ij/s. — 1.  It  can  not  usurp  tho 
pbu-e  of  H  iHJurt  uf  imjuiry;  a.  It  can  take  no  cognizance  of  luatters 
which  it  would  be  beyond  the  power  of  the  regimental  cuiiuuander  to 
redivss.  When  the  matter  u  Iwyond  the  roach  of  this  c«jmniauder,  it  is 
beyond  the  jurisdiction  of  this  court.  If  it  involve  a  question  of 
irregular  details,  excessive  work  or  duty,  wrongful  stoppages  of  pay.  or 
the  like,  a  reginimtnl  court  under  this  Article  may  be  resorted  to  for 
the  corre<^tion  of  tJie  wrong.  Oth«Twise  when  the  case  is  one  of  a 
wrong  such  it*  can  be  righted  only  by  the  jntni^/imcnf  of  the  officer.' 

'Tin-  " n'Kmit-rital  i"<iHr1-iii«r1iftl,"  uailorlh^  3UtK  Article  nl  War.  ran  not  beitntxl 
u  a  nuljctiuili'  f"T  a  n'*iier,il  iimrt  inartiiit  i>r  court  of  in<|nin',  for  it  i-sn  ni>t  trv  an 
ofllccr  nur  iiiakp  an  ijivt*"lti;al.r<m  for  the  ]i\ir]>ofp  of  ileti>niiiniiii{  wln-lliHr  he  fhall  Iw 
linxigtit  liitrutl.  Whtii,  ilIln'»nlilier':*<Mtii|>lftint  fhoiilclhi>sii3tAinc<i.lht-*inly  n-ilre*" 
Would  Ik*  a  iv|irlmaii>l  tti  |Ih>  ofUi-t-r,  (li**  uiaU«r  wouM  not  l>e  within  (lie  iuriniiictioR 
of  ihui'oiiri.  fi  con  only  invpf>ti^tp  eiit'ti  maltcniaa  arprUt^coptitilp  of  rcareiV)  by  the 
ilutii){  'tt  jiultce  to  tlie  ivmjtliuiuuit;  tluit  U,  wli«a  in  soniu  way  be  c&a  be  set  riitbt 
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43,  37,  479.  Septemher  and  Nammher,  1890;  47,  214,  May,  1891;  Card 
855,  January,  1895. 

THIRTY-FIRST  ARTICLE. 

Any  officer  or  soldier  who  lies  oat  of  hia  quarters,  gaTrieon,  or  camp,  withont  leave 
from  his  superior  officer,  shall  be  punisheil  as  a  court-martial  may  direct. 

THIRTY-SECOND  ARTICLE. 

Any  soldier  who  absents  himself  from  his  troop,  battery,  company,  or  detachmeat, 
without  leave  from  his  commanding  officer,  shall  be  punished  as  a  courtrmartial  may 
direct. 

THIRTY-THIRD  ARTICLE. 

Any  officer  or  soldier  who  fails,  except  when  prevented  by  sickness  or  other 
necessity,  to  repair,  at  the  fixed  time,  to  the  place  of  ]>arade,  exercise,  or  other 
rendezvous  appointed  by  his  commanding  officer,  or  goes  from  the  same,  without 
leave  from  hia  commanding  officer,  before  he  is  diBmie»ed  or  relieved,  shall  be 
punished  as  a  court-martial  may  direct. 

THIRTY -FOURTH  ARTICLE. 

Any  soldier  who  is  found  one  mile  from  camp,  without  leave  in  writing  from  his 
commanding  officer,  shall  be  punished  as  a  court-martial  may  direct. 

by  putting  a  stop  to  the  wrongful  condition  which  the  officer  has  caused  to  exist. 
Erroneous  stoppages  of  pay,  irregularity  of  detail,  the  apparent  requirement  of  more 
labor  than  from  other  soldiers,  and  tHe  like,  might  in  this  way  be  investigated  and 
the  wrongful  condition  put  an  end  to.  The  court  will  iu  such  cases  record  the  evi- 
dence ana  its  conclusions  of  fact,  and  recommend  the  action  to  l>e  taken.  The  mem- 
bers of  the  court  (and  the  judge-advocate)  will  be  sworn  faithfully  to  perform  their 
duties  as  members  (and  judge-advocate)  of  the  court,  and  the  proc^dings  will  be 
recorded,  as  nearly  as  practicable,  in  the  same  manner  as  the  proceedings  oi  ordinary 
courts-martial.     Maimal  for  Courts-Martial  {1901) ,  p.  98,  note. 

An  early  instance  of  an  appeal  under  this  article  is  published  in  Orders  No.  5, 
A.  G.  0.,  January  20,  1827,  as  follows: 

"I:  Under  the  35th  [now  30th]  Article  of  War,  the  Commanding  Officer  at  For- 
tress Monroe,  on  the  17th  of  November,  1826,  assembled  a  regiment^  court-martial  to 

examine  into  a  complaint  made  by  Musician  R B-— against  Lieutenant 

M of  the  2d  Artillery,  and  to  do  justice  to  the  complainant.  The  court  pro- 
nounced the  following  opinion: 

"  The  court  having  neard  an<l  deliberately  weighed  the  evidence  in  the  case  before 

them,  and  also  Lieutenant  M 's  statement,  are  of  the  opinion  that  the  accusation 

is  niit/ulhj  gmlaittfd.    *    *    *    In  expressing  this  opinion  the  court  do  not  find  the 

occasion  warranttnl  the  language  made  use  of  by  Lieutenant  M to  the  accuser, 

and  the  band  in  general." 

Considering  himself  aggrieved  by  this  "opinion,"  Lieutenant  M "  apjtealed 

to  a  general  court-martial." 

The  court  of  which  Lieutenant  Colonel  E  ■  waspresidenl,  having  been  instructed 
to  take  cognizance  of  the  case,  made  the  following  "decision:" 

"The  court  having  reexamine*)  all  the  witnesses  who  appeared  before  the  regimental 
court-martial;  and  having  examined  such  other  additional  witnesi^es  as  were  prothK-ed 
by  the  parties,  *  •  *  conjirm  the  opinion  expressed  by  the  regimental  «)urt- 
luartial  with  the  exception  of  the  closing  words,  to  wit,  'and  the  band  in  general,'  " 

This  decision  was  "confirmed"  by  the  Major  General  Commanding  the  Army. 
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TmRTY-FIFTH  AKTICLK. 

Any  M'lilier  who  faib  to  retire  t»  liia  qiiw-ti.-i«  or  lent  At  the  beating  ol  rem«t,  fihill 
be  puui«Ke<l  lu^^mlinu;  in  iIm*  iiNtiirM  n(  hi*  oSetiHe. 

THIRTY-SIXTU  ARTICLE. 

No  Boldier  belonjcinK  to  any  r«g1rn«nt,  tronp,  Iwttery,  or  dompany  ulitt]!  liira 
another  to  do  bin  duty  for  biui.  ur  )w  eii.-u»e<l  from  duty,  excvpt  in  iiufm  uf  ^li'lcnem, 
disability,  or  kwv  uf  itlwciKrt^.  Kvery  such  wildier  fotmd  Kiiilty  of  hiriiikt  liie  duty, 
and  the  pemm  m  iurvA  to  do  another's  duty,  eball  \m  jiuiiSahi'd  w  a  court -miirtiiil 
may  direirt, 

THIRTY-SKVKNTH  ARTICLE. 

Eti^*  nonc'>mniiHHii>ne<l  officer  whoconDiveeal  such  Jiiriogof  duly  laiuUIIwretluvetl. 
Every  officer  who  known  and  allowa  suvU  pnictiw«  fltiull  be  puiiivhcd  b»  it  luurt* 
martial  may  drnx.!. 

THIRTY-EIGHTH  ARTICLE.' 

Any  offloer  who  ia  found  drunk  on  hi?  ^iiard,  parly,  or  other  duty,  shall  ^>e  dis- 
TTilased  from  the  w■r^•irt>.  Any  Roldicr  who  w>  ofiundo  aball  mUvr  iruch  irnriwral  pun- 
iAhmt-nt  SB  a  wiurt-nwrtlul  may  dirort. 

43.  //'/(/  that  a  soldier  found  drunk  wlien  on  duty  wa.s  properly 
iMitivU-tird  under  this  Article,  thouj^h  his  drunkrruiPAi  artiially  coin- 
mcnccd  before  hv  wout  on  the  duty:  Lis  condition  not  U'lng  pHrceived 
till  some  time  aftor  he  had  Piitoivd  upon  the  same.  WhlKt  it  is  in  il,-^>lf 
an  offence  knowiujjly  I*.*  allow  n  f<oldivr  to  jfo  on  duly  when  under  the 
influence  of  intoxicating  liquor,  y(*t  if  n  soldier  is  planed  on  duty  while 
IMirtiftlly  under  this  influence  Imt  without  the  fa<ct  lieiiig  detertod.  and 
hi<*  (h'unkennesf*  eontinuus  and  is  diw^iverpd  whilo  he  renniins  u])on 
the  duty,  bo  is  strictly  auienal>Ie  undt-r  thi.-*  Artiele,  which  prescribes 
not  that  the  partv  shall  hi-coinf  tlrunk,  but  that  he  *hflll  W  "  fmmd 
drunr'  on  duty.''  XXXI,  3*24,  April,  mi. 

44.  A  charjre  uf  drunkentiess  on  duty,  (drill.)  hAif  not  sustained  where 
the  party  was  found  drunk,  nut  ut  or  during  the  drill,  but  at  the  hour 
appointed  for  the  drill,'which,  however,  by  reajwn  of  his  drunkeuuesa, 
he  did  not  enter  upon  or  attend.  The  ehnrpR  should  properly  have 
been  laid  under  Art.  tta.     XXXIX.  i>-i«,  0,'t,im:  l'-i77. 

46.  An  oftii'cr  reporting  in  person  drunk.  ujKin  hi^^  urrival  at  a  jmst, 
to  the  eoinnmnder  of  whit-h  he  had  l>een  ordered  to  report,  hhl  rJuirgft- 
able  under  thia  Article.  And  so  Iwhl  of  an  oflicer  reporting,  when 
drunk,  to  the  post  commander  for  orders,  as  officer  of  the  day.  after 
having  been  duly  detailed  as  such.     XXXVII,  1;V2.  Xiir,'iiJier^  1ST-~t. 

48.  But  where  an  oflicer.  nfler  being  sjieeiBlly  oniei-ed  to  reuiuin 

*Not<*  till-  ^iiipliatif  ortler  of  th<>  President  in  re^nl  In  viol«Iioii«  of  thin  .Vrtiole, 
|Hit>ti!'he<l  ill  'i   '.>.  104.  ildquc.  of  Arm v,  1«77. 

'Sm'  m^rti  ill  li,  ().  11,  De|it.  of  r^iiiaittHa,  Uiflft;  <».  {'.  M.  0.,  113,  Dejrt.  of  the 
Mit*f<iuri,  IS73. 
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with  his  company,  absented  himself  from  it  and  from  his  duty,  and, 
while  thus  absent,  became  and  was  found  drunk,  held  that  he  was  not 
strictly  chargeable  with  drunkennesH  on  duty  under  this  Article,  but 
was  properl}'  chargeable  with  drunkenness  in  \'iolation  of  the  62d 
Article,  disobedience  of  orders,  and  unauthorized  absence.  XXXVIXI, 
425,  January,  1877. 

47.  A  post  commander,  while  present  and  exercising  command  as 
such,  is  deemed  to  be  at  all  times  on  duty  in  the  sense  of  this  Article, 
and  thus  liable  to  a  charge  under  the  same  if  found  drunk  at  the  post.* 
XXVI,  486,  March,  1868;  XXXVIII,  306,  September,  1876. 

48.  A  medical  officer  of  a  post,  where  there  are  constantly  sick  per- 
sons under  his  charge  who  may  at  any  moment  require  his  attendance, 
may,  generally  speaking,  be  deemed  to  be  "on  duty"  in  the  sense  of 
the  Article,  during  the  whole  day,  and  not  merely  during  the  hours 
regularly  occupied  by  sick  call,  visiting  the  sick,  or  attending  hospital. 
If  found  drunk  at  any  other  hour  he  may  in  general  be  charged  with 
an  offence  under  this  Article.     XXXVII,  116,  November,  1875. 

49.  The  drunkenness  need  not  be  such  as  totally  to  incapacitate  the 
party  for  the  duty;  it  is  sufficient  if  it  be  such  as  sensibly  to  impair 
the  full  and  free  use  of  his  mental  or  physical  abilities.  XXXVI, 
444,  April,  1875;  XXXVII,  118,  152,  673,  November,  1876,  to  Jiwe, 
1876;  XXXVIII,  272,  Au^ttst,  1876;  XLI,  339,  Ju/y,  1878.  It  is  not 
a  sufficient  defence  to  a  charge  of  drunkenness  on  duty  to  show  that  the 
accused,  though  under  the  influence  of  liquor,  contrived  to  get  through 
and  somehow  perform  the  duty.     XXXVII,  118,  November,  1875. 

50.  Where  a  court  in  its  findings  substituted  the  words  "  under  the 
influence  of  intoxicating  liquor"  for  the  word  "  drunk"  in  a  specifica- 
tion under  this  Article,  and  found  ""  not  guilty  "  of  the  charge  but 
■'guilty"  of  conduct  to  the  prejudice,  etc.,  remarked,  that  such  a 
discrimination  as  this  finding  apparently  attempts  can  not  safel}'  be 
encouraged  in  the  disposition  of  ca.-jes  arising  under  this  Article.  The 
object  of  the  Article  is  manifestly  to  enforce  that  measure  of  sobriety 
which  is  essential  to  the  full  and  calm  control  of  both  the  mental  and 
physical  faculties,  and  thus  to  protect  the  military  administration  from 
the  great  mischief  to  which  it  may  be  liable  from  the  blunders  and 
excesses  of  officers  attempting  to  perform  their  duties  under  the 
influence  of  drink.  Any  intoxication  which  is  sufficient  to  sensibly 
impair  the  rational  and  full  exercise  of  the  mental  and  physical  faculties 
is  drunkenness  within  the  meaning  of  the  Article;  and  should  the  con- 

'That  the  Article  is  not  limiteil  in  it«  application  to  mere  duties  of  detail,  but 
embraoeB  all  descriptiona  and  occasioiw  of  diitv, — Bee  the  interpretation  of  the  same 
as  declared  in  G.  O.  7,  War  Dept.,  l»5ti,  anJ  affirmed  in  (.i.  O.  5.  (./.,  18.57.  The 
(.■ase  in  the  latter  order,  indeed,  waa  a  case  of  drunkenness  while  on  duty  as  a  pout 
foinnjander.  See  another  case  of  the  same  character  in  G.  C,  M.  O.  21,  Dept.  of 
the  Missouri,  1870,  and  the  remarks  of  Mai.  Gen.  Schofield  thereon,  and  compare 
G.  C.  M.  O. »,  War  Dept.,  1875. 
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dition  of  an  officer  accu!*ed  of  tlnit.  offt^m-f^  not  have  partaken  of  this 
dosc'Hptioii,  it  \s  lieitcr  that  he  l>e  acijiiittiH)  than  that  courts  liy 
endt'HVorin^  to  mnrk  d^jjreos  of  dninkpniiess  shoultl  nttenipt  iliBtinc- 
tions,  which  in  pmrtitT  would  tcml  to  di'feut,  in  gi*OHt  lut-jwurc.  the 
purpose  of  the  Artiule.  RfcvmnwudK'h  therefori-,  that  the  findings  in 
thih  intttAiicn  ho  disapproved.'     XXXVI.  444,  April,  1875* 

61.  It  if  immatovial  whether  the  dpunkonnt'**  Itnvohiiiturily  induced 
t\v  spirituous  litpior  or  by  opium  or  other  intoxii-atinx  drug:  in 
either  case  the  offeuco  may  Iw  e<iiuilly  tomplot*.*  XXX\nn.  4i)9, 
January,  1S77. 

93.  DrunkeuD(>w<  not  on  duty,  or  when  oil  duty,  when  iiDiountiiig 
to  a  "  diiwrder.''  should  i»e  charjfed  under  Artic-le  Oa,  unleittt.  (in  a  ca«e 
of  an  ollicer.)  comiiiitted  uiidi-r  "uch  riroimwtaniM*!*  a.-*  to  t-oik-^titntc 
an  oHcTice  under  Art.  61.     XXX[,  r»2.  J{"rci)J>,fr,  l-^70. 

58.  No  punii^hmcut  except  di^mis^l  can  lo^lly  be  impoi^cd  upon  an 
officer  on  a  cutivii-tion  of  the  offence  made  puniebable  hy  thij*  Artirle. 
A  senttnico  iuiix>f«ing,  with  di'^miitsal,  any  further  jiunishmeiit,  aj* 
imprisonment  or  forfeiture  of  pay,  is,  nx  to  such  additional  penalty, 
uiifuitborizod  and  inoperative,  wid  should,  no  far,  Iw  disapproved. 
XIV,  yso.  JAoW.. /.y;,-;. 

54.  Drunkenness  on  duty  on  occasions  other  than  those  s]X'cified  in 
the  order  prescribi^i}/  inaxiniuni  punishment*!  aiv  ofTonci's  luidor  tho 
SJ'tli  Article,  for  which  uiaxinium  punishments  hiive  nut  been  [ire- 
scriliied.  They  i-Rnmin.  therefore.  pniiLshabje  ut  the  discretion  "f  the 
pourt  umrtini  as  authorized  by  the  Articles  of  War  and  the  cnstom 
of  the  service.     64.  Ub.  Aj'ri),  J89S. 


THIUTi'-KINTH  AHTICLE. 

Anj'M.-niini;!  who  i»<  foutnl  riwplng  u]>i>ii  hii^  piwi,  or  who  lifavcit  it  iM^fort- lieis 
rr^ilarly  rvlieve<l.  »)iall  tMiiar  dt^tli,  or  unwh  other  paaJHhiiietit  a"*  a  4>>iirt-iimrtial 
Diar  direct. 


'Th'iH  iipininii  and  n>rommpn'liiUnii  wen*  mncurnHl  in;  >4.-«  ihv  uMer  ['ubllehini; 
theftist'.  t-J.C  M.  O,  ;W,  Wur  Ih-mrtiiifiit,  1875, 

Thin  Arlicit!  has  Ixh-ji  rvp«'a(e<ily  .vmsiniM  in  (icneral  Onlets.  In  U.  O.  No.  6a, 
liilajru.  jVriny  «i  the  I'rtlomttc,  i)(  !8(L*.  ihf  (ifiieriU  Coniilu:.,  in  xt«tin;t  tlinl  \w  llmls 
it  bard  Ui  tuidenitancl  the  dnubtii  Kiiui.>tiiiii«  4'iitt.-rli*iiie<l  "aa  \i>  ihe  dt^i^nt'  ol  intosi- 
caUon  which  nnlila  a  .'»i)ldi«-r  for  1h»-  imrfontianc*!  of  hin  •liitii-»i,"  olmervw: 

_  "1'iililii<^F-H[imy  \f  ui.ireur  lewc<tuji>l«lv;  but  toliLMUtoxiuitvd  at  al]  \miiU  u  tiiau 
oilb«t  It)  (jivu  an  onl^r  or  to  pxeciite  It.  ' 

lna^n()«<f|i)fnt  ticneral  (Inlci-nt  thenamfl  Anny,  No.  118,  of  ItMH.  it  ia  taiil: 
■NiithiiiK  i-aii  U-iii'ireerniueuiw  thwi  tn  sin>p<Js«  thai  a*  loiiK  on  an  uiUlxt  in  iiot 
drunk  to  iiisiTmihility — a  i'>inililii>n.  nii>iv<)ver.  in  which  ho  If*  («r  hw*  lipt  t«i  do  mls- 
rhief  thai)  when  Uf-  in  ^illl|>lv  drunk  cri'mifh  to  lie  inili-vriM^t — ha*  !>■  imt  ■iiinik  al  all. 
•  *  •  The  ftillfrt  |ii))«>it<^ii>n  tij  hin  fm-iiltie!^  by  evvry  uUiiTr  if  nwvi*JLry  to  lit  him 
to  dUchaiXf  liin  diilifw  nn-.jK-rly.  Thiii»L*  diitie:^  »re  tuti  eo  simfilo  aa  to  bc'witliin  the 
rooipetcnrv  of  a  half  J»iil)«;r  iht^oIi." 

Sw  jasu'tl.  C.  M.  O.  21.  IXtpt.  of  tho  Mo.,  1870;  do.  **,  Deirt.  of  Va.  A  X.  C.» 
IKM:  d.».33.  Dppl.  of  th.'  PlnU^'.  1S71. 

'yimiiiona,  i  lo7.     Ati-l  ih-o  Hihiu'i  ( PrecwIwiKt) ,  20S;  Jamw'  ]>rcci<d<nit»,  60. 
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66.  It  is  no  defence  to  a.  ch&Tgeoi  "sleeping  on  poat"  that  the  accused 
had  been  previously  overtasked  by  excessive  guard  duty;'  or  that  an 
imperfect  discipline  prevailed  in  the  conimand  and  similar  offences  had 
been  allowed  to  pass  without  notice;'  or  that  the  accused  was  irregu- 
larly or  informally  posted  as  a  sentinel.'  Evidence  of  such  circum- 
stances, however,  may  in  general  be  received  in  extenuation  of  the 
offence;  or,  after  sentence,  may  form  the  basis  for  a  mitigation  or  par- 
tial remission  of  the  punishment.*  An  officer  who  places  or  continues 
a  soldier  on  duty  as  a  sentinel  when  from  excessive  fatigue,  infirmity, 
or  other  disability,  he  is  incompetent  to  perform  the  important  duties 
of  such  a  position,  will  ordinarily  render  himself  liable  to  charges.' 

FORTIETH  ARTICLE. 

Any  officer  or  soldier  who  quits  hie  guard,  platoon,  or  division,  without  leave 
from  hie  superior  officer,  except  in  a  case  of  urgent  necessity,  shall  be  punished  aa  a 
court'Diartial  may  direct. 

FORTY-FIRST  ARTICLE. 

Any  officer  who,  by  any  means  whatsoever,  occasions  false  alarms  in  camp,  gar- 
rtBon,  or  quarters,  shall  suffer  death,  or  such  other  punishment  as  a  court-martial 
may  direct. 

FORTY-SECOND  ARTICLE. 

Any  officer  or  soldier  who  misbehaves  himeelf  before  the  enemy,  runs  away,  or 
shamefully  abandons  any  fort,  post,  or  guard,  which  be  is  commanded  to  defend, 
or  speaks  words  inducing  others  to  do  the  like,  or  cast^  away  his  arms  or  ammunition, 
or  quits  his  post  or  colors  to  plunder  or  pillt^e,  uhall  suffer  death,  or  such  other  pun- 
ishment a«  a  court-martial  may  direct. 

56.  Misbehavior  before  the  enemy  may  be  exhibited  in  the  form  of 
cowardice,  or  it  may  consist  of  a  wilful  violation  of  orders,  gross  neg- 
ligence or  inefficiency,  an  at't  of  treason  or  treachery,  &c.*  It  need 
not  be  committed  in  the  actual  sight  of  the  enemy,  but  the  enem^'  nmst 
be  in  the  neighlwrhood,  and  the  act  of  offence  have  relation  to  some 
movement  or  service  directed  against  the  enemy,  or  growing  out  of  a 
movonieiit  or  operation  on  his  part.    It  may  be  committed  in  an  Indian 

'  See  G.  O.  74,  Army  of  the  Potomac,  1862;  alsi)  0. 0.  cited  in  note  3,  htfm. 

» G.  O.  74,  Army  of  the  Potomac,  1862. 

'  G.  0. 10,  Middle  Mil.  Dept.,  1866;  do.  166,  Dept.  of  the  South,  1864. 

•SeeG.O.  10,62,  Dept.  of  Va.  &  X.  C,  1863;  do.  2,  Northern  Dent.,  1865;  do.  67, 
Dept.  of  Washington,  1866;  do.  9,  Dept.  of  the  South,  1870;  G.  C.  51.  0.44,  Dept.  of 
Ti-xas,lR76. 

'See  G.  0.  15,  Army  of  the  Potomac,  1861;  do.  62,  Dept.  of  Va.  &  N.  C,  1863; 
G.  G.  M.  0. 59,  JDept.  of  Texas,  1872;  do.  80,  Dept.  of  the  Missouri,  1875. 

■The  jiha^es  which  this  offence  may  assume  are  well  illustrated  in  cases  published 
in  the  following  General  Orders:  G.  0. 5,  War  Dept..  1857;  do.  183  id.,  1862;  do.  18, 
134,146, 189,204, 229, 282, 317,  i(/.,  1863;  do.  27,  64,  id.,  1864;  G.  C.  M.  0.  90,114,272, 
279,  ill.,  IStH;  do.  53, 91, 107, 124, 128, 134, 191, 421,  id.,  1865. 
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war  e<jnftlly  a«  in  a  foreign  or  civil  war.'     VI,  79,  Ajrrii,  J864/    XI, 
274.  /A^(■w'(V^,  A-t"^,-  XLIl,  54i3,  Jfarvh,  JffHO. 

57.  The  tenii  "bi^  tirm»  ur  uniiiiiinilivir'' duvH  ttot  v^tvr  to  nrms^ 
&v..  which  uru  tbi'  pensoiuil  propeiiy  of  the  Hultlier,  but  nitiaiis  i>ucb  as 
have  lM!frn  f;irni«bed  to  bini  by  tbe  proper  olBccr  for  iii«e  ii)  tlu-  wiTJce.' 
Tht"  term  \h  to  be  construed  in  connection  witli  the  further  sluiihir 
exiiro^-iiuii,  "bi«  post  or  coloift."    VI,  79,  Ajml.  ISGJ^. 

FOKTY-THIRI)  AHTlcr.E. 

If  liny  roiitmiintUT  of  *ny  ipirrtiH)n,  (urlrw*^  </r  |«wit  in  coinp«*l]«I,  liy  the  officers 
and  oitUlierfl  under  hi^  coctiiimnd,  (o  give  up  to  tlie  enemy  or  tu  abaiiiloa  II,  Uii*  olll* 
cen  or  euIilii-rM  m  ufltMidiui;  itliull  i<uffiT  duvtli.  or  mivh  utiicr  i>utiifl])iucut  u  a  rourt- 
mirtial  nuty  dirvci. 

FOKTY-tXJUKTH  AKXICLE. 

Any  peraon  belonginji  to  the  Drmi«a  of  tlie  I'nltorl  States  wlio  iiukeii  known  tbe 
wfttchwoni  to  Auy  pi'recin  not  cntitltid  to  recnivu  it,  act-nrding  lu  the  ruIcH  and  di*- 
ci]iliiie  uf  war,  or  pnviiiiim  tu  ^ivfa  )>arol«or  watt-Iiwunl  difftrfiit  from  that  wldch 
hi*  FM'vivifi!,  »ha\\  euffer  dtwOi,  it  micli  oth(*r  {HinuhDivnt  m  x  fuiirt-iunrtial  tuay 
dirwl. 

FOHTY-FIFTH  AKTKXE. 

Whosoever  relievee  lh»  enemy  with  money,  %-i(-timb.  or  ainnmnitinn,  or  knowingly 
borliors  or  protc«la  mi  enetiiy,  fA\o\\  rtutfer  deelh,  or  i>iich  otbor  punb(biii«iit  m  a 
courL-manial  uiay  direct. 

B8.  In  view  of  the  general  term  of  detneripiion  in  thi^  and  the  suc- 
ceeding-ArtifIe—''''Who.'«jever,"  it  wan  fu-id.  during  the  war  of  the 
rel>ellion,  by  the  Judge- Advocate  Genenil  and  by  the  Secrvtari*  of 
War,'  and  lias  been  held  later  by  tlie  Attorney  General.*  that  oieilmita^ 
o<iua1Iy  with  military  pernons,  were  amenable  to  trial  and  punii^hinent; 
by  )X»urt-niHrtial  under  either  Articb?.*  II,  49S,  ./(«**..  1S6J;  V,  291, 
Nor.whrr.  l.siJ.i;  XT.  215.  454,  Dec^uih^r,  /AY;^,  and  F^frmry^  J865. 

'See  cast'  in  (i.  O.  5,  War  Dejit.,  1857,in  wbk-h  a  M>IJier  wbh  wntence*!  to  hv  buna 
npon  i-nnNnctioii  oj  nii»l)eliaviur  Iwtoro  th«  unciny  oa  the  oruaKiun  <i(  a  light  with 
Indiann. 

'Seeyamiwl.  592;  Huugh  (rnictiw),  3Stt. 

•SeeG.  0.67.  War  l>L-[il.,  l*lSi;  iiW  tint  (ollowing  OnlPTv  o(  ihal  r^ejiartmrtit  pnV 
lii^hioKHnd  ltppP>villt!:«.■ntcnlV»oKnvilllU\)■IriL■lllUldw>n^4^.■t^:■•UIn■Jt■r  llu-:*i-Arli»-li-?i:— ■ 
ti. ().  76. 175, 2bO, a;i,  oi  irm-.  Jo.  3J  wl  imi;  Ki.  C.  M.  O.  IW,  157,  vl  1«W;  do. 2m. 671. 
of  IHiVl. 

•13  lljiinn.  \t.fiwi.,+70,47a. 

*  AdtuittiDk;  ihtu  L-Liiii<truL-tti>ii  to  lx>  warnuilod  ho  far  an  nOalvt!  to  ncti!  coiutuitlt.'<l  ou 
the  thc^lri'  <}i  war  or  within  a  dii<(rirt  nndcr  martial  law.  it  i:^  tr>  Ik*  notctl  that  it  la 
Die  effect  of  iho  leading  a>liii<lffi'<t  <.■»***•  to  juxiliide  tliv  cxi-Mw^-of  {in-  inilitary  juru* 
dirtioii  ovur  this  l-Uuw  uf  ofluui'e*,  n-hvii  i-uuiUiiLte<i  by  eiviliuur-  in  plncua  uul  uuder 
uiliuin-  governnjeni  or  niatiial  law.  .Seu,  «i![>e('iAlIy,  Er.  p/trtr  ^Iini^i,  4  Wallace, 
2.  m-'V2'.i;  Join--  F.  Si-«anl,  4Ci  Uji.rlj.,o63;  al»»  oilier  («(h>  cited  in  note  t..  §  1031, 

Itut  the  Monder  ooncl nu-tion  is  beUcvcd  to  be  that,  a*  the  ArtlrteM  of  War  nre  a 
code  ouacttil  fur  (lie  jtoveniiiiwil  mI  thv  uiilitary  VMlab]i)ibnK-iit,  ihey  re!a(«  only  to 
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59.  During  the  war  of  the  rebellion,  all  inhabitants  of  insurrectionary 
States  were  prima  facie  enemies  in  the  sense  of  this  and  the  succeed- 
ing Article. '  XIV,  266,  March,  1865.  A  citizen  of  an  insui^nt  State 
who  entered  the  U.  S.  military  service  became  of  course  no  longer  an 
enemy.  So  held  of  a  lieutenant  of  the  Ist  E.  Tenn.  Cavalrj-,  XXIX, 
206,  Attgmt,  1869. 

60.  It  is  no  less  a  relieving  an  enemy  under  this  Article  that  the 
money,  &c.,  furnished  is  exchanged  for  some  commodity,  as  cotton, 
valuable  to  the  other  party.  XII,  385,  March,  1865;  XIV,  266,  March, 
18G5,-  XVI,  -W6,  Aug^ust,  1865. 

61.  The  act  of  "relieving  the  enemy"  contemplated  by  this  Article 
is  distinguished  from  that  of  ti-ading  with  the  enemy  in  violation  of  the 
law.s  of  war;  the  former  l>eing  restricted  to  certain  particular  forms  of 
relief,  while  the  latter  includes  every  kind  of  commercial  intercourse 
not  expressly  authorized  by  the  Government.  XIV,  266,  March,  1866, 
See  Law  or  War. 

FORTY-SIXTH  ARTICLE. 

Whosoever  holdu  correHpondence  with,  or  gives  intelligence  to,  the  enemy,  either 
directly  or  indirectly,  shall  suffer  death,  or  euch  other  punishment  a«  a  court-martial 
may  direct. 

62.  Jltld  that  the  offence  of  holdinij  corresjH>mleiice  with  the  enemy 
was  completed  by  writing  and  putting  in  progress  a  letter  to  an  inhabit- 
ant of  an  insurrectionary  State  during  the  war  of  the  rebellion;  it  not 
being  deemed  oiisential  to  this  offence  that  the  letter  should  reach  its 
destination.*  IV,  370;  V,  274,  291;  JVovember,  1863;  X,  567,  J^^mKiii- 
ht-r,  1861 

persons  belongioK  to  that  eBtablishment,  unless  a  different  intent  should  be  expreiwed 
or  otherwise  matte  manifest.  So  such  intent  is  so  exprewjed  or  made  manifest.  Per- 
Hons  not  beluneing  to  the  military  eetablishment  may  be  jirooeetleil  against  for  the 
acts  mentioned  in  the  Article,  but  it  is  by  virtue  of  the  power  of  another  iurit»diction, 
namely,  martial  law;  and  martial  law  does  not  owe  its  exii?tence  to  legiislation  but  to 
neces^ilty.  The  scope  of  these  Articles  under  the  legislation  of  1776,  apmrently 
extending  their  application  to  civilians,  seem^  to  have  wtcome  znodified  on  the  adop- 
tion of  the  Coui<titution. 

Porwibly  the  6ad  Article  of  War  should  be  construed  aa  makmg  "retainers  to  the 
camp,"  &(.:,  part  of  the  militarv  forces  for  the  time  being.  But  see  the  case  of  B.  (i. 
HarrJH,  M.  C,  tried  by  court  martial  in  1865.     ( H.  R.  Ex.  Doc.  14, 39th  C,  Ist  S. ) 

'  See  the  opinion  of  the  U.  H.  Supreme  Court  (frwjuently  since  reiterated,  in  (<nl>- 
ctancc),  as  given  byiirier,  J.,  in  the  "Prize  Cases,"  li  Black, 63.5, 666  (lSii2);  and  by 
Chajw,  C.  J.,  in  the  cases  of  Mrs.  Alexander's  C/Otton,  ami  The  Venice,  2  Walla<v, 
2.18. 274,  41H  ( IWM).  In  the  latter  case  the  Chief  Justice  obser\es:  "  The  nik-  w  hich 
ilcclarcfi  that  war  makes  all  the  citizens  or  suV)jectfl  of  one  belligerent  enemies  of  the 
trovernment  and  of  all  the  citiz-ens  or  6^bje(^ta  of  the  other,  applies  eriually  tn  civil 
and  to  international  wars."  That  an  insurrectionary  State  wa.-»  no  lei^s  "enemy's 
country,"  though  in  the  militarv  occupation  of  the  tJuiteil  State.-,  with  a  military 
governor  appointe<i  bv  the  l*re8icient — see  opinion  bv  Field  J.  in  Coleman  v.  Ten- 
nessee, 7  Otto,  50H,  516-517. 

'O'Brien,  147;  Ileusey'!)  Case,  i  Burnjw,  ft42;  Stone'f  Ca.«e,  6  Term,  -527;  Samuel, 
580. 
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63.  It  is  csst'ntiul.  however,  U)  the  offence  of  ^/irint/  /»»Ar///V/(VKw  to 
Hw  oncniy  that  niutpnal  infortiiatinn  should  ni'-tuuUy  1h>  <-<>iiuiiunirated 
to  iiim:  ttie  iroiiiiiiiiiiitKtion  may  bt*  verbal,  iit  writing',  ur  hy  ttigoais. 
XJV.  iJ73,  March,  liHi.0. 

FORTV-SKVKNTIT  ARTICLE. 

Any  ojflixT  tir  noliiier  who,  luivmu  rec«ive«I  pRv,  or  liavinti  hetn  duly  pnltino)!  in 
the  KiTviwiif  iliL-  PniiLfl  .Slmtit<,  'kwrts  ilti-  «uiio,  flmll.  in  liriio  "f  «ar,  r<iitf<^riltiiUi, 
or  fiu-li  I'tliPT  pimishment  an  «  omrl-marrial  inay  Jirfcl:  anil  in  time  of  dcaca,  any 
panu)hiu«iil,  Hxc«{)tlli]{  death,  w}iioh  it  rnnrt-martial  may  direct. 

FOKTY-EIGHTH  ARTI(JIJ5. 

Ever^'  wiMier  whn  iip*LTtfl  the  acmcc  of  tho  t'nitM  kStAtiw  shall  ]»  WihXt  to  wnre 
(iir  Mich  in-rirHl  af  hIuUI,  with  the  time  he  may  havo  tN^n'i?*)  iirt-vioim  In  hix  ilct-erttnii, 
flinciitit  to  tht;  [iill  ttjnii  of  hisvnhslmKnt;  and  fiirli  j^dUlii'mhKlIlK.*  Inisi  hy  a  onirt- 
manial  an^l  [lantshM,  although  the  term  of  his  vnltatmefit  msy  have  elapsed  pre\'iotu 
t'l  hl^  iM'in^r  iippn-hi'n'KHl  and  1rlf<l. 

64.  The  linhilily  1o  iimki'  yooii  to  the  Utiitwl  Slates  the  tiiuo  lost  by 
desertion,  enjoiiit'd  hy  the  first  clause  of  tins  Article,  is  iiuJejH'mlent 
of  liny  j»t/tf'.ti/nuftit  whieli  iimy  1>h  uiiposed  hy  n  court  iinirtiHl.  on  con- 
viction of  the  offence:  it  npe<l  not,  therefoi-e,  Im-  adjiulffwl  or  mentioned 
in  tcniK  in  ii  ifnfymv.*  L.  413.  Ju/u\  W'S'fi.  If  the  s^.^n^eru■l•  is  Jiiftijt- 
/nrifctf.  the  legnl  ^tfttns  of  the  aiviwed  is  the  «ime  ii.s  if  he  hnd  t>eoii 
iiifjuittcfi,  and  the  ohlipitioii  of  ndditional  ."*er^-ice.  is  not  incun'cd. 
XXVI,  .itiK,  Juti'.  J^'ifiS.  The  effect  cjf  such  His*ipprovnl  is  to  remove 
from  his  record  the  chnr}^  of  desertion,  hnt  if  Ihi;  fwctof  tinnnthori;«?d 
nlwencci  fniui  the  serxHce  is  duly  shown  by  the  nuiHtcr  rolls,  he  is, 
independently  of  the  ra-iiilt  of  his  triiil,  not  entitled  to  pay  during-  the 
period  of  such  alwence.     36.  .303,  A''tt-r-i>J>er,  JSJiO. 

85.  Where  a  dejserter  was  aentencod  to  imprisjonmcnt  for  the  "Ijftl- 
nnce  of  his  t^^rni"  and  had  under^ne  such  punishnicnt,  /«/'/  that  be 
was  not  absolved  fi-oni  the  obligation  to  make  got^d  tinw  lost;  the 
words  "lialaiioc  of  hts  term"  referrinif  to  the  balantv  of  the  tenn 
of  his  original  enlistment     XI.  tU&,  tiSO,  April,  lS6h;  XXVll,  43», 

66-  The  time  paiised  hy  a  deserter  in  confinement  under  iientonce 
cannot  l>e  computed  as  a  part  of  the  jioriod  rciiuired  by  the  Article  to 
be  made  good  to  the  United  Statent.  such  time  not  being  a  time  of 
military  service,  but  of  punishnieul.     XXX,  o^Jtl,  ./n/y,  JS70;  XXXI, 

onlinemeat 


Mai/, 


period 


'8ceG.O,2l,Dept.nf  the  Tjik(».IftTS:  do.  »4.  t)cpt.  (if  the  Mi-twuiri,  IKH7;  li-T.  M. 
O.  74,  l>cpt_  of  thi-  K^t,  1S:;{_  Thf  <>M  nilinit  '.^mlm  (»^*  I  i.  II.  2rt,  -tO,  Hd.jre.  of 
AruiV,  1M3)  may  lie  reuartle<l  an  atxiittli/iied  in  our  law  uiirl  prai;tJoe. 
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be  credited  where  the  sentence  is  remitted  before  it  is  fully  executed. 
XXIV,  39,  jVovemher,  1866.  So,  time  passed  by  the  deserter  in  arrest 
or  continenient  (or  in  hospital)  while  awaiting  trial  or  action  upon 
his  sentence,  cannot  be  so  computed.     XII,  326,  Febntary^  1866. 

67.  The  enforcement  of  the  liability,  where  enforced  at  all,  is  gen- 
erally postponed  till  after  the  execution  of  the  punishment  (if  any) 
imposed  upon  the  deserter  by  his  sentence.  A  deserter  may  still  be 
required  to  make  good  the  time  included  in  his  unauthorized  absence 
from  the  service,  although  his  term  of  enlistment  has  expired  pending 
a  term  of  confinement  adjudged  him  by  court  martial  on  con^'iction  of 
his  offence,  provided  he  has  not  been  discharged.  XXXII,  40, 
October,  1871. 

68.  The  United  States  ma^'  waive  the  liability  imposed  by  the  first 
clause  of  the  Article.  It  is  in  fact  waived  where  the  deserter,  without 
being  required  to  perform  the  service,  is  discharged  by  one  of  the  offi- 
cials authorized  by  Art.  4  to  discharge  soldiers.  So  it  is  waived  where 
the  soldier  is  adjudged  to  bo  dishoporably  discharged  by  sentence  of 
court  martial,  and  this  punishment  is  duly  approved  and  thereupon 
executed.  XXIX,  507,  Becemher,  1869;  XXX,  506,  July,  1870; 
XXXVII,  416,  March,  1876.  Nor  does  a  deserter  who  has  been  duly 
discharged  from  the  service  i*emain  amenable  to  trial  under  the  last 
clause  of  this  article,     XXXI,  48,  JVt/i^eniher,  1870. 

69.  The  liabilitj'  to  trial  and  punishment  imposed  by  the  second 
clause  of  the  Article  is  subject  to  the  limitation  of  prosecutions  pre- 
scribed by  Art.  103.^     XXXI,  384,  May,  1871. 

70.  The  conti-act  of  enlistment  is  for  military  sen'ice  for  a  term  of 
years  and  when  interrupted  by  the  soldier's  desertion  remains  incom- 
plete and  subject  to  specific  pei-foiiuance.  While  some  authorities 
hold  that  the  obligation  to  make  good  time  lost  by  desertion  attaches 
only  upon  conviction,*  the  weight  of  authority  and  the  practice  are  to 
the  effect  that  the  punishment  for  desertion  and  the  obligation  to 
complete  the  contract  of  enlistment  are  separate  and  distinct,  and  that 
the  restoration  of  a  deserter  to  duty  without  trial  does  not  relieve  him 
from  the  obligation  to  complete  his  contract.  LIII,  276,  April,  1887; 
26,487,  September,  1888.  This  obligation  continues  though  the  statute 
of  limitation  has  taken  effect  in  his  case,  or  has  been  suc<?essfully 
pleaded  in  >«ir  on  a  trial  by  court- martial.  XXXVII,  416,  March, 
1876;  40,  6»,  March,  1890. 

71.  The  restoration  of  a  deserter  to  duty  without  trial  is  practically 
a  pardon  before  conviction:  it  is  termed  by  some  military  writers  "a 
constructive  pardon,'''  and  is  a  valid  plea  in  bar  of  trial  for  desertion. 

'  This  ojtinion  is  clearly  applicable  to  the  103d  Article  as  ameuded  by  the  act  of 
April  11,  ISyO,  it«  preaent  form. 
*  15  Opina.  At.  Gen.,  152;  16  id.  170. 
="  I  Winthrop,  380. 
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As  all  pardons  proceed  upon  tho  hrpothesi*  of  the  legal  g^uilt  of  the 
piTwon  pHrdoiK^d.  the  restorution  of  ii  deserter  to  diitr  wilhoiit  Ir'ml 
presuj)po8es  itio  (roiiiiiii»«ioii  vt  det^'rtion.  A  pardon,  like  a  deed, 
muMt,  in  order  to  take  effect,  bo  dotivered  to,  aod  accepted  by  the 
iwrly  to  whom  it  is  grunted.-  In  military  euftef*  tlie  accHplance  Is  oom- 
muiily  indicated  by  the  soldier  volunttirity  .subuutting  to  the  proceed- 
ing or  iierfoniiinfr  the  ac-t  rwiuired  as  a  condition.  This  acceptance 
of,  or  ?*ubniiHsioii  to,  the  re-storalion  to  «luly  uUliout  trial  in  vli-timlly 
a  ptinfi^sHion  of  his  j^uilt;  hi>i  desertiuii  thn^  beeomeH  an  established 
fact,  as  much  as  if  ho  had  been  iricnl  and  conricted.'    21.  328,  Dt-cem- 

72.  Time  lost  by  desertion  must  he  made  good  by  a  dpHetler  who 
accepts  or  Hubmits  to  restoration  to  duty  without  trial,  though  the 
order  direetinj.''  such  restoration  fails  to  imiKh^o  the  «amo  as  a  condi- 
tion, tho  authority  invested  by  tho  ivguhitions  with  the  right  to 
restore  deserters  to  duty  without  trial  Iw'ing  without  power  to  waive 
in  Huch  ivstonitions  tho  condition  to  luabe  good  the  time  loet.  28, 
487,  SfjiUwhrr,  IHSfi. 

FORTY-NINTH  ARTICLE. 

Any  nllictrr  who,  liMving  tendered  h\»  nwigDalion,  quia  his  poet  or  proper  dnties, 
wjthmit  lenvp,  nnil  with  intent  to  renmin  {lermanentlyalj^'nt  therefrom,  prior  to  due 
nuH<^-  o(  the  ni'ct'ptanrc  of  the  miiio,  phall  t»o  deemed  and  punbhni  as  a  deflericr. 

FIFTIETH  ARTICLK. 

No  non-«oninu»eionei I  uftitrcr  or  (ii>Idiirr  i-Iiall  ■■nlixL  hiniM-H  in  taiy  otiier  n^inwit, 
tnxi]!,  or  fnmiiBny,  witlioiil  m  n^ilar  ilinchsrgv  fmm  the  rvgiinent,  tT«op,  or  com - 
]>ttny  ill  nhii-h  he  laitl  gerred,  nn  a  jienatty  of  \mu)i  rt-pulv<l  a  dowrt^r,  luid  «uff<-ring 
accorrhn^ly.  And  tn  caw  uiy  dITiclt  eliull  kiiuwiiijily  rweivu  mid  i-iilurtuin  tiucb 
nua<-uiouiiwione(I  oQii!cr  or  snldier,  or  ehall  not,  after  his  liein^  diwnvprptl  lo  \yp  a 
cl««rter,  immptlintely  onfino  him  and  give  nritlw  tlunxtf  to  the  orirp«  Id  whltih  lio 
last  8er%'ed,  tiiu  «aid  oHit-E-r  whall.  by  u  (.wurt-tuiiTtial,  lit-  (.-afibicrred. 

73.  This  Article,  in  its  lii'Kt  clause,  does  not  crmte  a  specilic  offence, 
ora  [mrticular  kind  of  desertion,  or  an  offence  distinct  irom  the  deser- 
tion made  punishable  in  the  -iTth  Article,  but  declares  in  utlect  that 
a  soldier  who  abandons  hin  regiment,  etc.,  shall  be  deemed  none  the  less 
a  dfserter  although  he  may  forthwith  re-<!nlist  in  a  new  regiment.  It 
does  not  render  the  act  of  ro-enlistiuent  a  desertion,  but  simply  nnikes 
the  ro-enlistmeat,  under  the  circumstances  indicated,  /trivia  facie 
evidence  of  :.  desertion  fnini  the  previous  eriliHtrneiit  from  whiph  the 
soldier  ha.s  not  been  diMchnrgexl,  or,  more  avcunitely,  evidence  of  an 
intent  not  to  return  to  the  same.'    The  object  of  the  provision,  as  it 

'See  Circ.  4.  A.  G  0..  1884.  A.  B,  132  of  IStfl.  mid  A.  K.  113  nf  1901. 
*See  Uie  eamilar  view  ezpreaaed  in  G.  C.  M.  O.  129,  Dent,  of  tfae  Missouri,  1872: 
do.  77,  «t.  1874. 
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orig-inally  appears  in  the  British  code,  apparently  was  to  preclude  the 
notion,  that  might  otherwitie  have  been  entertained,  that  a  soldier 
would  be  excused  from  repudiating  or  departing  from  his  original 
conti-act  of  enlistment,  provided  he  presently  renewed  his  obligation 
in  a  different  portion  of  the  military  force.'  XLH,  642,  May,  1880; 
7, 298,  September,  1885;  10, 4,  May,  1886;  49, 442,  October,  1891;  Cards 
355,  September,  1894.;  ^2,  FSruary,  1895;  1571,  July,  1895. 

74.  Seld  that  an  enlisted  marine,  who  abandoned  the  marine  corps 
without  a  discharge  and  enlisted  in  the  Army,  could  not  be  "reputed 
a  deserter"  according  to  the  terms  of  this  Article;  but  advised  that  he 
be  turned  over  to  the  commandant  of  that  corps  for  the  proper  dis- 
pasition  and  action.*     XXXI,  170,  379,  February  and  May,  1871. 

76.  Where  a  soldier  enlisted  in  a  certain  regiment,  after  being  offi- 
cially notified  that  he  was  duly  discharged  from  a  previous  enlistment, 
but  without  having  received  the  written  certificate  and  evidence  of 
his  discharge,  which,  by  mistake  or  accident,  had  not  been  delivered 
to  him  as  required  by  Art.  4, — }ield  that  he  could  not  properlj'  be 
"reputed"  or  charged  as  a  deserter.     XXXVIII,  343,  October,  1876. 

76.  An  enlistment  in  violation  of  this  Article  is  not  void  but  void- 
able at  the  option  of  the  United  States  only.  Until  so  avoided  service 
under  it  is  valid  service.  48,  48,  Septetnher,  1890;  63,  254,  April, 
1892;  Cards  321,  355,  359,  September,  1894;  ^94,  October,  1894;  902, 
FeWuary,  1895;  1429,  June,  1895;  1571,  July,  1895;  1624,  Atigust^ 
1895;  3022,  January,  1896;  2115,  March,  1896;  2269,  May,  1896; 
2717,  JVoremier,  1896.  On  a  trial  for  an  offence  committed  during 
such  enlistment,  a  plea  by  the  accused,  in  bar  of  trial,  that  this  enlist- 
ment being  fraudulent  on  his  part,  is  void,  should  not  be  sustained. 
39,  257,  March,  1890. 

FIFTY-FIRST  ARTICLE. 

Any  officer  or  soldier  who  advieea  or  pereuadee  any  other  officer  or  soldier  to  desert 
the  t'orvioe  of  the  United  States,  shall,  in  time  of  war,  suffer  death,  or  such  other 
punishment  ae  a  court-martial  may  direct;  and,  in  time  o£  peace,  any  punishment, 
excepting  death,  which  a  court-martial  may  direct. 

77.  A  declaration,  made  by  one  soldier  to  another,  of  a  willingness 
to  desert  with  him  in  case  he  should  decide  to  desert,  field  not  properly 
an  adirising  to  desert,  in  the  sense  of  this  Article.  To  constitute  the 
offence  of  ndrl«ing  to  dettert,  it  is  not  essential  that  there  should  have 
been  an  actual  desertion  by  the  party  advised.  But  otherwise  as  to 
theotfenceof  j)67'.^Hm//Hg'/'(?rf^«c?'^'  to  complete  this  offence  the  persua- 
sion should  have  induced  theact.'     XXXIX.  407,  January,  1878. 

>  See  Saniuel,  'XV),  331. 

'See  now  §  \A22.  po^;  also  A.  R.  1.34  of  1895  (145  of  1901). 

^Compare  Hough  (Practii«},  172,  and  cases  in  G.  0.  23,  Dept.  of  the  Missouri, 
1862;  G.  C.  M.  0.  11,  152,  Id.,  1868. 
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FIFTY-SECOM>  ARTICLK. 

It  le  camwtly  reoomineiKleil  to  all  otticera  an>)  ttoldien  diliRetilly  to  aitend  divine 
servicp.  Any  olfiwr  who  bi'luivw  iiidfCt-mly  or  irru^-ereiilly  at  niiy  ]rltK-e  of  divine 
worshi))  .ihjill  he  brought  iHifore  a  jteiienil  coan-murtial,  thi'm  to  he  ptihlMy  and 
severely  repriuuuiilLil  by  the  prcsldenl  thereof.  Any  soldier  who  so  rjHi'ndu  ^IiaII, 
for  liin  lirnt  iiffniise,  forfeit  oui-sixth  of  a  dollar;  for  uat-h  further  offense  he  bIibU  fi>r- 
feil  a  liki*  sum,  and  kIulII  In^  i-oiiUnt-il  twpiity-fnur  hutirK.  The  money  «o  fnrfciti^l 
fhall  I»  deducted  (f-'in  his  lit- st  [tay,  aii<l  wbull  K"  a|i|iiivtl.  by  the  citpUiii  or  eeiiior 
offlcvr  u{  liis  titiop.  iMtU'ry,  or  coti)i«ny,  to  the  iwe  of  the  Hirk  raldien<  of  tht*  mme. 

FlFTY-TUIRl)  AltTICLK. 

Any  ofBner  who  iiceB  any  prafaiU!  oulh  or  fxt-'vration  hIuUI.  for  vau-h  offeiiw,  forfeit 
nud  |i«y  one  dolUtr.  Aity  noldier  who  ea  nffi'iidi^  t*Uail  iinTiir  the  jit'jialtit'i}  ]>r^vidti1 
ill  the  prertiliiiif  artiL-lo:  And  «l)  moneys  forfeitod  for  m«-h  offen^ee  shall  be  npplicd 
a»  then^iti  proviilt^. 


FIFTY-FOURTH  ARTTCLK. 

Every  ofRit-r  comiimndliw  in  i|iianen<.  itiirriHun,  or  on  thvrtutrrh,  filiall  keep  ^ood 
order,  and,  tn  tho  ulmtw't  t-f  hin  jioner,  rdlrcsw  all  alinses  or  dlMtrdent  whicli  may 
\>v  roiuniitted  |iy  Hiiy  otiicer  of  M>ldier  iiiuler  hin  cououHod;  ami  if,  U|>>ii  cmiiplaint 
made  to  him  of  oiHcer*  or  Buliliun-  Iwnttiig  or  otlierwi«e  ill-tniMtini;  any  peroon,  dis- 
tnrhinie  fairs  or  iiuLrkt>tf,  or  eommittinK  any  kind  of  riol,  to  ibo  di»()iik*liij):of  the 
ritizens  of  the  fnitt^il  ^tati^,  he  n*fiii<i^  or  oinilv  to  »l<c'  Jurtice  dom*  lit  tlu'  offender, 
niid  reiiarRiion  miule  In  tin*  party  injnn>il,  »■  fur  ns  [Bin  (vf  the  offi*nder'«  i«yMhall  po 
towarii'nii.'li  reparation,  he  shall  liedistnis^si  from  tliewn-iei.',  orotberuisepiiiiwheOt 
ai>R  wjun-msrtial  iimy  dinvt. 

78,  Wliilo  tlii?*  Artii'lo  wotiUi  fortainly  up{}eftr  to  coiiU-iupliiic  the 
iiinkiti};  of  ivjiarHtiiiii  for  iiijurii'8  done  to  ttn.'y^<rw«jw«f  citizciij!!  nttbor 
tlmn  fur  iiijiirif-s  done  tu  ihvivjfu't'jtfrfi/.  yt-t  aih'intd,  Jn  view  of  the 
precodpiit*.,  that  it  niiphi  profmbly  \w  ro^rded  ii«  within  tho  uqiiity  of 
the,  Artieh^  to  imloiiinify  u  citizfii  for  wunloii  injury  dmm  to  Win  j>mjt- 
erty  by  a  HoUlicr  or  soldiers,  by  uipniirt  of  n  wIop|iiigp  a^iiist  his  or 
thoir  pay,  Huminnrily  onlrred  upon  investigiition  liy  thi-  rottmuiiulirig 
oflit-er.'     Vll,  :i(i3,  J-tJ/ruart/,  ISG^.     In  a  few  cilscs  a  stopimjfe  of  the 

'(f.  O.  35,  H.  Q,  A.,  1H8R,  i-onslniliiK  thiii  arlirU-,  ami  pn-m-rihiiig  llie  procetlure 
»ndor  it,  repaiBtion  for  injur;'  to  prvperlj/  as  well  aa  perttons  bulng  atuhuriei-d,  TtMhs 
aA  follows: 

"liidtT  thecal  (nowolih)  of  Ihc  lUdea  an<l  AnicW  ■•(  War.  it  \»  ma^letlie  <luty 
of  cctmmandiiii;  olBoers  tu  hhj  re|iunitioii  ina-U-  in  the  |isirty  or  partii-tf  in]nri.-d,  fr»ni 
the  [«iy  of  Boldiers  who  are  ifinlty  «f  al)tiJ*-a  or  iliwin'ira  i-nmiiiilUit  ainiin")  fili»*nB. 
l'l>rin  pri:iiK'rrei)rwwiitntion  byanyolizeo,  oi  waiit'Hi  injury  lii  his  pvwn or projiL-rty. 
afHtiniiiaiiied  hy  iatiatartory  pntof.  the  loniniandinif  ot)tivr  of  the  Inx^jnt  will  I'nuffc 
Ifae  damaf^  to  l»o  uMAowed  hy  a  Ixienl  of  ollieery,  thi-  amount  Mo^ipwl  ajtuiriHl  the  iwy 
of  the  oHeiiiIer>?,  aod  rvparaiioii  made  tn  the  iujun^l  pRrty.  This  ^jfnufliim  will  hv 
in<i('|ii*ndeiiiof  any  trial  i^r  wntfrn-i;  i>y  court-uiartial  (■>r*lhB  iTinimal  offttiw." 

This  Artii I»-  i-f  aiiliqiinted  in  form  and  indt-tinilo  and  iiuoinjiUle  in  its  im.vimotis, 
gmd  ntU*  f>>r  riL-peiil  or  arnemlinent.  For  firiiiie  of  tlie  pniici]rol  i,'M>>i:-m  in  wliit'li  it  luM 
liwn  a]'pliH<l  in  nnr  pniflice,  ihi-  ctinh'Mi  ien'ft-rred  ti)li.  ().  4.  Depi.  of  ihe  Ohio. 
ItWS:  ilu.  ILti.  Dept.  •.<[  the  <.iulf,  \mt:  d.>.  Iljl,  l>ept.  of  Wa.-<hinkrti'n,  \mi>;  <lo.  F>9, 
id..  18«t;  do.  74.  I'epl.  of  Arkansas,  ISitS:  do.  -IS,  55,  l>ept.  of  Louisiana,  IHW;  do. 
ft,  Depl.  of  Uns  CumUrUnd,  1867;  do.  10,  Dept.  of  the  South,  IS70. 
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pay  of  an  entire  organization,  for  damage  to  private  property  com- 
mitted by  itjs  members,  has  been  sanctioned  as  authorized  under  the 
general  remedial  provisions  of  this  Article.  VIII,  671,  Jxdy^  186J^; 
XII,  673,  September,  1865;  Cards,  1861,  ]!f^(»}etnher,  1895,  and  6839, 
Augmt,  1899. 

79.  The  stoppage  contemplated  is  quite  distinct  from  a  punishment 
hy  fine,  and  it  cannot  affect  the  question  of  the  summary  reparation 
authorized  by  the  Article,  that  the  offender  or  offenders  may  have 
already  been  tried  for  the  offence  and  sentenced  to  forfeiture  of  pay. 
In  such  a  case,  indeed,  the  forfeiture,  as  to  its  execution,  would  prop- 
erly take  precedence  of  the  stoppage.  On  the  other  hand,  where  the 
stoppage  is  first  duly  ordered  under  the  Article,  it  has  precedence 
over  a  forfeiture  subsequently  adjudged  for  the  offence.  XXI,  447, 
June,  1866. 

80.  It  does  not  affect  the  question  of  reparation  under  the  Article, 
that  the  offender  or  offenders  may  be  criminally  liable  for  the  injury 
committed,  or  may  have  been  punished  therefor  by  the  civil  authorities. 
XXXIV,  .335,  June,  1873. 

81.  Ildd  that  the  remedial  provision  of  this  Article  could  not  be 
enforced  in  favor  of  military  persons  (XXVI,  352,  January,  1868; 
XXVII,  453,  Jamiary,  1869^-  XXXII,  152,  December,  1871);  or  in 
favor  of  the  United  States  (XXVI,  37,  SepUtnber,  1867);  or  to 
indemnify  parties  for  property  stolen  or  embezzled.  XXXV,  139, 
Jamim-y,  187^;  Card  8043,  April,  1900. 

82.  The  pay  of  the  offender  or  offenders  can  be  resorted  to  only 
for  the  purpose  of  the  "reparation."  A  military  commander  can 
have  no  authoritj'  to  add  a  further  amount  of  stoppage  by  way  of 
punishment.     VIII,  671,  July^,  186^.. 

83.  Held  that,  as  an  agency  for  assessing  the  amount  of  the  dam- 
age, a  court  martial  could  not  properly  be  substituted  for  the  board, 
directed  by  G.  O.  35,  Hdqi-s.  of  Army,  1868,  to  be  convened  for  such 
purpose.  'XXXVII,  52,  October,  1875. 

84.  The  procedure  under  this  Article,  and  pursuant  to  G.  O.  35  of 
1868,  is  as  follows:  The  citizen  aggrieved  tenders  a  "complaint" 
under  oath,  charging  the  injury  against  a  particular  soldier  or  soldiere, 
described  by  name  (if  known),  regiment,  &c.,  and  accompanied  by 
evidence  of  the  injury,  and  of  the  instrumentality  of  the  person  or 
persons  accused.  If  such  evidence  be  satisfactory,  the  commanding 
officer  has  the  damages  assessed  bj'  a  board,  and  makes  order  for  such 
stoppage  of  pay  as  will  be  sufficient  for  the  "reparation"  enjoined 
by  the  Article.  The  commander  must  have  a  proper  case  presented 
to  him;  he  camiot  legally  proceed  sua  sponte.    XLV.  14,  August,  1881. 

85.  Where  proof  was  duly  made  under  this  Article  of  injury  done 


54-5B] 


ARTICLES    OF    WAR. 


33 


by  somo  |wrftons  of  a  cnmmami,  hut  the  atitivr,  pprpi*t.r«toTR  could  not, 
upon  invostijfnttoii.  lie  (Irtfimiiiiod,  ancl  It  nppoiii-oil  that  llir-  entire 
command  was  pivscnt  and  implicaUMi.  h>fti  that  the  stoppage  might 
Irgnlly  lie  made  tigninst  nil  the  iTidivKlu5l.-4  pre^nt.  L,  9.  J/nttutrj/y 
/ft AS.' 

86.  It  would  not  \>o  a  sound  (-onstruction  of  the  Article  to  extend  the 
jipeeificd  measure  of  redress  to  other  than  tho  sjwciJied  euses.  Its 
strict  Construction  would  inrlei-d  limit  the  .fpecitic  rciiress  to  octj*  of 
violence  agaitif-t  the  person,  hut  the  weight  of  Anicriciin  authority 
extendi  it  to  acts  of  violence  against  property  also.  Further  than 
this,  the  authorities  do  not  go.  holding,  for  example,  that  it  U  not 
applicable  to  c-ases  of  larceny  and  emWzzlement.  Thorefore  /</</  that 
to  make  a  stoppage  of  pay  against  enlisted  men  to  reimburse  the 
keeper  of  a  ro'stanrant  for  food  ordoivd  liy  them  and  n(»t  paid  for 
would  I>e  wholly  unauthorized  by  the  temw,  scope,  or  intent  of  the 
Article.     87,  293.  Ihcftnber,  18S9. 

FIFTY-KIFTH  AKTICLE, 
All  oAkiTH  ftiid  Milillem  un-  tu  tx-liavv  th«tiLM>lvcii  orderly  hi  (lUftrture  uid  on  Uiu 
marcli;  and  wlmuvor  ^HimiilH  any  watUt  or  »\ra]\,  cithiT  in  wulka  or  iiv<*,  parliH,  w«^ 
tetm,  fish  [Tind.4,  hoiitvfii,  garderut,  ^'min  tii'lil.'i,  incloeurce,  or  mnulciwfl,  r>riniilh'ioii.ily 
dMtroy*  liny  property  wliaWwviT  U-ln[ij.nnjr  to  inhftMianlM  o(  th*  I'liitwl  Stale* 
(Ulili!»1>y  onlerof  u  ifoneml  oni<.-(.T  i-<>tiiiiiun<)iti)iEaiK-iuu»tu  uniiy  iji  \\\k  ncl<l),  Ftmll, 
WHi)t«  Piirh  }>i-iuthiiv  ae  be  may  W  liable  t'l  liy  law.  bu  pumdliud  an  a  ccurt-umrtial 
may  diret-i. 

FIFTY -SIXTH  ARTICLE. 

Any  otfi<.-er<jr  m>l<iuTH'li>j  <k>e»  violemy  to  any  ]>er»on  bringing  prvvivluuM  or  utber 
nmniiiirii  i  In  tin  i  iiiii|i.  (lurrit^uu,  »r  quartuv  of  lbi<  iuruoH  of  lliv  I'liitdt  SUiU«  in 
(orrign  parta,  nhtW  .miffer  <leath,  nr  mrh  other  jHUiieihtnent  a^  a  court-martial  [nay 
cUwwt. 

FIFTY-SEVKNTH  AKTICLE. 

WIinwu'viT,  Ufl'nijriiip  to  lUf  umiit-M  "f  \)w  I'nilt'<l  Status  in  fureigii  fMrf^.  oral  any 
liliiif*  within  the  L'uiied  t^taiiv  or  i\w\x  "ZvrnXones  ihirin^  rchuUiou  nuaiiift  tbe 
t<U]>n.-iutf  aulhurity  uf  the  I'aitcd  iita(«»,  forces  a  ijti&iinuin],  sIiilII  vuHkt  liuatli. 


Firn* -EIGHTH  AHTICLE. 

In  lime  of  war.  iiiHiiirwliim,  or  relH-lUon.  larreny,  nblKTy,  btiiyhirj".  arwon,  inay* 
htti).  timn)<tnii^htiT.  tniinlor,  amniilt  ani)  hattiTV  with  an  intent  to  kill,  womnling, 
by  shootiii)!  f-r  stabbing,  with  an  intent  to  cnnmiit  jinir>liT,  rapr,  or  nM«uIt  and  bat- 
tery with  nil  iiiN-tit  to  ooiiiiuit  rajw,  r<hall  lii:-  pimipiliablv  by  the  m.-at«nee  of  a  (COiivnU 
ooitrt-martial.  when  L-wmniittwl  hy  fiermna  in  the  mthtary  iwrvice  of  tb*>  L'aiteil 
State)!,  anil  th«  jiuniifbmvnl  hi  any  micli  c««e  i^hnll  wyt  be  \vvt  tbuu  tliu  imntsbmi'm 
prnviilet),  (up  tbe  like  offent-e,  hy  iht'  law»  uf  tliH  i^tate,  Terrilorj*,  «r  Di.'rtrJct  in  which 
such  offenee  may  hare  h6«n  committe<l. 
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ments  the  comnmndinjf  officer  can  not  pi-opcrly  surrcndftr  nor  the  civil 
authorities  iirrwi,  within  a  militnry  ronitiiHiHl.  nn  flccusod  officer  or 
soldier.  AVlii-re  it  is  doubtful  whether  llie  iipplicution  is  miide  in  good 
iaith  ttn<[  in  the  Intere^I^  of  law  and  ju^tii-e,  the  couuiiander  may 
denmnd  ihiit  the  applicntion  lie  espet^ially  explicit  and  lie  (swom  to: 
Hiid  in  ^'I'lHTiil  the  prefemhle  and  indeed  only  Mitisfaetory  courHe  will 
be  to  rpipiire  tho  i>roduction.  if  praeticahle,  of  a  due  and  formal  war- 
rant or  writ  for  the  arrest  of  the  paily.'  XXI.  .'iriT,  Juff/,  ItiSS; 
XXIII.  41^0.  .Wiy,  jsr.7;  XXXV,  367,  May,  1^;  I^ni. +42,  Mtt/, 
JSS7.  The  appliention  required  by  the  Ariielp  shnidd  he  itiade  in  b 
ease  where  Ihe  crime  was  committed  by  tho  party  Ar;/r*ry:  he  entenHl  the 
military  siTviee  e(|ually  i\n  where  it  was  coniniitled  by  hiiu  while  in 
the  serviee.*  In  the  former  case  a  more  exact  identification  may  per- 
haps reusonnhly  tw  required.     XII,  I4S.  Ih'Pt'inher,  /.S'tf^. 

M.  The  provisions  of  the  Article  are  applicablo  only  when  the  offieer 
or  soldier  is  accused  of  a  crime  or  offence  "  which  is  puni^^hahle  by  the 
laws  of  the  hind,"  i,  t'.,  by  the  laws  of  the  particular  State  or  Terri- 
tor}',  or  of  the  United  States,  or  by  the  common  law  as  recognized  in 
the  State  or  Territory.  XXXV,  357,  Mfti/,  187^.  The  liy-lawa  or 
ordinances  of  a  tflwn  or  city  are  a  part  of  the  "laws,  of  the  land'' 
within  thp  meaning  nf  tlii.s  Arti<-le.'    Canl  ri38,  ynr^t^thes^  ISO4. 

97.  The  Article  is  not  applicable  to  the.  case  of  an  officer  or  soldier 
cbarjfed  with  introducing  liquor  into  the  Indian  country  in  violation 
of  the  I'nited  Slates  f-tatutes,  the  same  not  lieing  an  offence  against 

'SOiiins.  AL  (ien.,  10;  6  rV,.  4i:t,  421;  Ki- /.nrt/:  Mi-RoUtU,  lH  Iimn,  WiH\  (W):t-rtlir.. 

•{jve  i-i.  O.  2i>.  lK-]>\.  o(  0»e  N-jrdiWL-irt,  l»04.  wbcre  it  ii<  reiuarkwl  liiai  tliere  is  an 
ttpeciiil  <>l>rt(niti(»n  lo  PurremliT  Un*  j«>l«iier,  where  The  iriiiii.'  was  roininilteil  liy  hiin 
mfiire  eiilenii);  tin-  iiiilitjiry  w*r\'iii'- 

'AstotUe  iiipwiini;  (i(  ihe  U-rrn  •'laws' rjf  thelaml,"  f»|>eciaUy  Vf  contraelat  with 
mtiniripal  eniinani"**,  m^  VanRRnt  1.  WaiMi-il.  'i  Yerjrer.  -"n;  Ptar**  Bk.  i\  Ctiopi^r, 
«/..  eit.'i;  il(jm  r.  IV.iule,  20  Miih.,  21»1.  Hut  tli*>  -iiiMiiion  «h Hi>]i!ii-i(l>le  U>  th«  .wth 
Artii'le  waa  epecJdiiUl v  iim'Kil  Itv  Allnmev-^ieDeral  <  Hopv  nailer  ilate  of  Noveml>er 
26,  1«H  (IM  Opini*..  K«).  aafMllowH: 

"1.  Ilurti  th«  »rs,|irwt!*km  'liiwMof  tlie  laiiil*  a»  tweii  in  the  6inii  Artk-le  of  War 
in<'huK>  lily  (■nluianm-a  aii<l  liy-laws? 

"3.  Mar  a  mtl>lifr  \w  am'^tixl,  triml,  am!  i>nnislie4l  liy  a  civil  autlinrity  far  the 
violaliiiii  of  a  cily  (inliiiaiict-? 

"3.  If  he  e«'ape»  to  a  military  reseiTatiun,  fan  a  ilE;niiuiil  W  miulu  liy  iha  dvil  mo 
tlie  military  aiUhihritk-a  (f-r  hie  Hunv-niler,  amlif  wi,  will  it  Iw  itif  iluly  of  UiBCom- 
manttiuK  (illii-^^r  t'j  enrreiult'r  him? 

"  If  the  linn  qiLi'^tion  ie anHWcn-^l  aflirmatively,  1  see  nossmpe  frum  the  voncluiriuiu, 
that  a  SI  >!<  I  if  r  may  tw  arptartfil,  lri«i,  and  pimifihod  by  tho  pnipor  rivil  mithoririw 
fiT  the  vit>lali<'U  of  a  city  gnlinam-e,  am)  thHt,  if  he  (wcupe  ti>  a  inililary  re«<!^rvati<"ti, 
liU  eiirremii^r  may  Im  lU'mamled  hv  thu  pmper  civil  auihuritiw  uuil  bIiuuW  bo  luuUu 
by  thi-  military  otliix'f  in  oimiiioiia. 

"The  rt-al  iiii|iiirv  then  !>fin|j  whether  a  miiDiciptil  ortlimince  is  com|irehi.'in)«l  by 
tiiB  phra»v  'lan-s  iifthn  laml'  a;;  iiBeiliiithu5lKb  Article uf  W«r,  1  liuve  no  hi.-«itatJOD 
in  PAvin);  that  in  my  iiuleiufnt  it  i**  no  comprrhfiiited. 

"fhe  (jeiieml  reasnniiiK  on  tlie  iiiilyjet-t  by  t lie  Iwinivi!  ActiiiK  -Iwiio?  Aiiym-ate 
Oi'neml,  ^  conlaiiit'tl  in  lii^  clalfirute  nK-monindiim  of  Juiiiury  2^,  18''.  cannot,  I 
think,  he  eua'«.iKifuIly  ouiilroviTi4.tl  Auil  iietil  not  be  h«'re  n-iieat'ed.    liiU  it  may  not 
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the  person  or  propeny  of  a  citizen,  XXX II,  445,  March,  IfffS, 
Where  the  jiiHiMliction  of  the  I'nited  Stfltes  over  any  military  reser- 
VHtion  or  other  place  i-*  umtniditionally  exolusivc,  no  Stat^  official  can 
legnlly  serve  a  warrant  upon  an  officer  or  >*ol{lier  within  the  limits  of 
*uch  reservation  or  place.'    XXI,  567.  ./w/»/,  Ji^fiii. 

BB.  The  party  should  Ih?  surrendered  iijMn  proper  iipplication.  thoiig'h 
the  offence  he  one  of  which  a  niiliUiry  court  has  jurisdiction  concur- 
rently with  the  civil  courts;  unless,  indeed,  the  militaiy  juri-sdiction 
has  already  duly  attached  (hy  means  of  arrest  or  service  of  charge?) 
with  a  view  to  trial),  in  which  case  the  prisoner  may  he  sui-rendere<l  or 
not  as  the  proper  authority  may  detemiini\  A  soldier  under  a  sen- 
tence of  conlinemeiit  ini|H>si-d  hy  court  inartinl  cannot,  in  jreneml, 
properlj"  hn  sitrrendcred  under  tiiis  Article.  In  finch  a  case,  the  civil 
authorities  should,  re^ilarly,  defer  their  application  till  the  military 
punishment  has  been  executed  or  remitted.'  XXXI,  HIT;  Aiml,  JS71; 
M.  83,  Junf.  IS92.  Where  a  Boldicr.  duly  .snrrendrred  under  this 
Article  and  allowed  to  po  on  hail,  wa.-*  thereupon  returned  to  duty,  or 
having  cs<>ai>pd  from  thn  civil  and  come  apain  into  thn  custody  of  the 
military  uutborities,'  A^ft/  that  it  wa.■^  within  the  spirit  of  the  Article 
for  the  department  commander  to  instruct  the  coinnmnditig  officer  of 
such  soldier  to  cause  him  toapiiear  for  trial  at  the  proixjr  tiiue.  XXI. 
457.  </i(«tf,  JSCft. 


heamise  to  nuke  epecinl  reference.- to  a  clnss  ni  ailjniik'tUions  which  ck-arly  dcline 
tht'  iiiittire  iif  ii)iiiiiri|uil  rinliiiuiin:?  mkI  n|>)iArriiillv  n-inler  llii-  rtntilt  ri.'Acli(<il  liv 
C<4i>iK-l  Uflior  iiK-vitubk-.  T!u'>  nix-  illa^itraiv^l  by  u  tvt'vut  iii«e in  VL-iiuunt  in  whioli 
Ihf  (ncWw^Tv  tlini  a  village  chdrUTpninlwl  to  tli.*  vitlnife  i-prtain  pfiwi.-ra  (u  the  mat- 
ter I'l  lin-n.-iiiiK  I'MllTig-hotiw^  whiih  wen-  reimgiianl  !■■  h  gi'nt-ral  Mntiitt^  aln^'july  in 
forw.  TIk*  villain-  tuwde  a  by-Uiw  or  unliiiaiioi!  pur?uaiU  t'l  itt  diartiT  tuxi  tht-  <]U\»- 
tlon  arose  which  prevailed — thp  orHiaanre  or  the  gpnfml  law?  Did  the  Kuiienil  Iiiw 
nullifv  the  odtiiuunr  ordiil  ttiefinlinamx)  nullify  the  j^neral  law  /rro  inntu  kikI  mx 
K«»TAe  thai  [isrtiouUr  villase?  Tht;  dwirfun  wa^  that  ihe  orilinajjve.  t'onfyniiiiijt  ae 
it  did  to  the  charter,  repealed  for  that  lillape  the  pre-exirtinp  ;ienpra)  law.  It  was 
heM  to  «Io  HO  Iterauae  thouffh  in  form  an  oniinam-e,  yW  ^^Hin)(  anfhorixeil  'iv  Ihe 
TiJIaKe  charier,  it  waa  in  reehty  a  special  statute  of  the  State  of  Veniiont.    The  mine 

'turijile  te  H})irmp(l  in  niiinerotiH  iie!]-<'oti-w5en'<i  ailjiidicationH  of  the  higlient 
lonty.  Btit  if  valid  niunieiiml  onlinann.*^  are  in  laulxtaiiit*  ai»l  t-ffe<'t  N|iec'ial 
:  of  the  Estate  charteririK  the  dtifei  or  towns  iitakiiit;  the  oniiiiajHVf,  ihey  are 
certHtnly  to  be  reganled  af>  bjhoii^  the-  '  Iuwh  of  the  land  '  nnlef»  that  f<hra»e  ifi  to  l>e 
coostmol  a9  covering  the  |2;etit'r)il  le^ir-tation  of  the  State  onlv  and  f  exchiMtveof 
it«  fpeeial  leKit<]atioii,  Utit  nodifltitictinn  uf  that  an rt,  it  \^  tietievi>d.  hax  ever  l>eea 
Mttempted  or  him  any  foundntioD  in  reason  or  precedent.  Thu  rfwilt  i:*,  an  already 
Btat«d,  that  the  In'-taWB  or  ordinamv^  of  a  town  or  rily  are  to  he  taken  an  part  of  iho 
*  laws  of  the  laiitf '  within  the  muaiiini;  of  tliat  phnuie  as  omhI  in  tlie  TiOth  Artic^le  of 
War"     ll'iiblished  in  Tire.  15,  A,(i.O.  I81H.1 

'  Stw  CivtL  8i,-iT.  Ac.  It  i«  further  hettt,  in  Er  fwir/.-  M.-Koliert*.  16  Iowa.  <S00.  W-i, 
that  the  prnviaiotii"  ol  the  Artii-le  apply  only  to  uUji,i'rt  and  Holiliyrs  while  within  the 
imnM^diale  control  and  Jurisdiction  of  the  luilitnry  authriritien,  and  iherefon'  do  not 
apply  to  a  i-awof  a  ■•ol(Iit^r  uhaeitl  nn  fnrioti/]h:  Imt  that  such  a  Doldier.  {wwliii^  hie 
[urloD^li,  may  t>e  arrv^lud  iu  lliv  Mitui-  iiuuiUur  ats  nay  civUiitu. 

'Cou)|iare(>  Oiiiiui.  At.  Uen..  4:^. 

■See  a  owe  puWUed  iu  <J.  0.  7.  Uvjrt.  of  ibv  Stmtti,  1871. 
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BS.  A  soldier  on  bail  awaiting  trial  by  rivil  court  may,  while  in 
this  slatUH,  In'  brought  l^fore  a  military  court  for  trial.  Hut  the 
military  proct*e<iing*  should  not  interfere  with  the  t-ivil;  therefore 
re7narlvd  that  if  in  the  particular  case  the  court-martial  would  probably 
award  a  term  of  eontineuient  extending  beyond  the  time  tixed  for  the 
trial  by  the  civil  court,  the  military  trial  ahall  be  postponed.  Card 
1717,  Septemh^r^  Ism. 

100.  An  officer  or  soldier  accused  as  indicated  by  the  Article,  Though 
he  may  l>e  wijliug  and  may  desire  to  surrender  himself  to  the  civil 
authorities,  or  to  appear  before  the  civil  court,  should  not  in  general 
be  iwnnitted  to  do  so,  but  whould  he  rc(|uired  to  await  the  formal 
application.     XXXI,  622.     Septcmher,  1871. 

101.  The  term  "any  of  the  United  States,"  employed  in  this  Aiti- 
cle.  A*t'»/ properly  to  include  any  and  all  the  political  nicmiwrs  of  our 
governmental  .^v-^tem,  and  to  embrace  an  organized  Territory  equally 
with  a  State.    63.  406.     hXhrmry^  189^- 

102.  The  .\rticle  is  directory  not  jurisdictional.  It  does  not  limit 
the  action  to  lie  taken  by  the  military  authoritic.-t  to  eases  where  the 
application  is  made  hy  the  injured  part>*  or  in  hU  hehalf.  It  does 
not  place  a  soldier  who  has  committed  n  crime  and  l>een  indicted  there- 
for beyond  the  reach  of  the  civil  power  if  the  person  injured  doe.^  not 
apply  for  hi*  surrender.  In  a  case — one  of  murder  for  example — 
where  there  canlie  no  jwrsonal  application,  the  State  properly  takes 
the  place  of  the  individual.  And  so  in  all  other  ca^Wf*  whei-e  au  indict- 
ment has  been  found,  or  a  warrant  of  arrest  has  been  issued,  the  State 
(uwiog  the  t?rni  in  its  general  »ense)  with  which  resides  the  juritnliction 
and  the  power  to  prosecute,  may  make  the  demand,  and  upon  its 
demand  it  is  the  duty  of  the  commanding  otUcer  to  surrender  the 
party  L-harged.     54.  :i3.    ./'/«»•.  1S92. 

103.  The  Article  contemplates  only  cases  in  which  an  "officei  or 
soldier  is  accused,"  &c.  So,  hdd^9X  it  did  not  apply  to  n  case  of  a 
civilian  (Chines*)  laundryman  employed  and  residing  at  a  military  post, 
accused  of  a  civil  crime.  The  arrest  In  this  case  having  been  made 
without  the  knowledge  of  the  commanding  officer,  remat-ktd,  that  while 
itisdct-imble  that  arrest*  by  the  civil  authoiities  of  civilians  residing 
upon  military  reservation.'*  r^houtd.  in  general,  be  made  u|)on  application 
orootioe  to  the  praper  couuuanding  officer,  such  a  course  is  a  matter 
of  C"m*VyonIy  and  can  not  be  re<|uired,     42,  134,  July,  1S90. 

104.  This  Article  does  not  apply  to  the  service,  by  a  t*heriff,  on  an  offi- 
cer or  soldier,  of  a  subpcena  to  appear  a^  a  witness  before  a  civil  court 
la  8uch  a  case,  indeed,  the  civil  official  -.hould,  as  a  matter  of  (.vmlftj, 
apply  first  to  the  post  commander,  whether  or  not  the  post  be  within 
the  exclusive  jurisdiction  of  the  United  States.     It  will  then  be  for  the 
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couiDinnder,  io  cvnitty,  to  fucilitati^  ibe  nvi'vice  And  to  x^ua  the  oeoe»- 
sary  i»;riiiit  or  order  to  uiiablo  and  chumc  tUe  officer  or  Holdier  to  attend 
tiie  court.     35,  2S+,  >S''yftfVif/vr,  Jb'^'9. 

105.  Thb  Article  doe»*  not  apply  to  &  tiuw  of  war.  Whejtt,  liowover, 
an  officer  of  V.  8.  Voluutt-'erw  whs  charj<>td  with  forgery,  AtVt/  that 
on  preuentatiou  of  a  proper  warrant  bo  could.  l»y  direction  of  the  Sec- 
retary of  War,  l)e  surrendered  to  the  civil  authorities.  Cards  i.s31, 
Auffiuii,  laHH;  4ft44.  July,  IS!M;  5IUM.  Janmnj,  1809.  The  Article 
doe-ii  not  forbid  the  Knrrnnder  in  time  of  war,  but  leares  th«  nmtter  to 
the  diseretion  of  the  proper  military  authorities.  Card  4»lfi,  Sep- 
Utnhvr.  tH9H. 

106.  It  would  Ije  entirely  proper  to  surrender  a  soldier  to  the  civil 
authorities  on  a  legal  warrant  for  a  crime  committed  before  enlistment, 
but  there  is  no  provision  of  hiw  for  his  transportation  hy  the  (rovern- 
ment  to  the  place  when*  b*?  may  be  wanted.  Caixls  l«7i2,  .VWwi/j-irr, 
1895;  4780,  Auijmt,  1898. 

SIXTIKTIi  ARTICLE. 

[1]  Any  pcrwHi  tu  the  iitiliULry  wrvice  of  Ibo  United  States  wbo  iiuikt>«  ur  (.uuees 
to  1)6  nuule  any  rlaim  agutni^t  tlii.-  CnitL'd  ^tatL-s,  <tr  any  ofBcer  thereof,  knowing  snch 
ctoini  to  be  fnU«e  f>r  frsmlntent;  or 

[2]  Who  prvscntif  i.ir  eanec*  t<i  bo  prwcnto<l  to  any  jxirson  in  tlio  civil  or  military 
een'icu  tbmvot.  [or  Hpiimvitl  ur  [Mivuii^iil,  uiiy  t.'laiiu  a^aiiut  itiv  Uuitod  Htatcti  or 
any  nffioer  tliereoi,  knowhiK  nxrh  i-Laim  to  lie  hilev  or  fmmliilcnt;  or 

\S\  Who  enters  into  any  ogn.i-UK^'nt  or  i-on^pirai-y  '"^  'li^frauil  tho  UnitM  States 
by  nbtainin>;,  or  sJiinK  others  to  obtain,  the  allowAnee  or  payment  of  any  falw  or 
irni)(iitii.-iii.  i-lniiii;  or 

[4]  Who,  for  (lie  purpow  of  obtaining,  or  »idinp  oihem  to  olitain.  tbe  ajiproval, 
alloffftitn.',  or  payment  of  any  claim  miainit  tlw  L'nit«^l  •^tat««)  or  Huaitut  aity  iiJBcer 
Uiereof,  uiaka  ur  Uiw*",  or  prwcurL-a  or  adviHw  lh«  makint:  or  use  of,  any  wriling,  or 
other  paper,  knowing  the  name  t/i  <"onUin  any  falee  nr  fmuHolent  statement;  or 

[&]  Who,  for  t be  jiurpiMc  of  obtaioing,  or  aiding  others  to  obtain,  the  approval, 
allimux'e,  or  payment  of  any  rlaiiu  a^nfl  the  l'nit<-d  Kt»te«  or  any  ollitf  r  thereof, 
iiiakets  or  prociirm  or  ailviMiw  the  iiuiking  <>f,  titiy  uatli  to  any  fa^-l  or  (o  iiny  nrittog 
or  other  [xaper,  Ifnowiofi  t^iifh  oatli  t<>  be  false;  or 

[6]  Who,  fur  the  pur]>"M^'  of  nbtaiuinji:,  or  aiilinit  others  to  obtain,  thu  approval, 
allowance,  or  payment  of  any  rluim  iijaiinFL  the  Vnitnl  Btatet;  or  any  otTlner  iherenf, 
lors***""  ponnlerfcitn.  or  proenreti  ora<lvi?ca  the  forging  or  counterfeiting,  of  nny  slg. 
nature  ojion  any  writinK  or  other  ^sper,  or  ucea  or  procures  or  advinw  the  Tiae  of, 
any  sueb  inguaturu,  knowing  ibe  «uuu  to  \x  forge*!  or  eountvrfeiled;  or 

[7]  Who,  havingi'haTve.  pofweswoinniHtocly,  ort'yntndofanymoney  or  other  prop- 
erty of  the  United  ^^tatej•,  ftinii«Iie<l  or  intended  for  the  niiliUiry  et-rviee  thereof, 
knowingly  delivers,  or  caiwcH  to  l>e  delivered,  to  any  pert>oDfl  having  authority  to 
rtceivf  the  xnme.ajiy  amount  tbcret)fte<)»  than  tliat  for  which  he  receive*  a  certificate 
or  ret*ii>t ;  or 

[8]  Who.  being  autboriie<l  to  make  or  deliver  any  pai>er  certifying  the  receipt  of 
any  property  of  the  I.'oite<l  f^tatet>.  fumtKlicfl  or  inlen<led  for  tbe  military  eervioe 
thereof, makeo,  or  delivon  loanypemon.mjch  writing,  without  having  ftill  knowledge 


40 


[60 


of  the  truth  of  lhertat«inenU  th(>rvlucouiainL*'l,  iiu^  wiUilnleat  to  dtrlrauiithf  United 
StaKv;  or 

[9]  \Vlini>teal(i,eml)CZ2lra,  knon-intrly  and  villfully  mi»appn^mtffl,  nppliefl  to  his 
own  DSL-  or  lienetic,  or  n-runjflnlly  ur  kiiuwiiiKly  M-llm  or  't)itpuM»  u(  ntiy  i>n)naniM-, 
anna,  nquipmcnta,aiumunitiiin,  clothing;,  Hutwinlt'iiee  stnivH,  inmiey,  rfr>it.lifr|>r>ii>«ciy 
of  the  United  8ut«9<,  fiiniixtifil  or  inUMKltnl  ivT  tliv  militMni*  wr^-icw  tlierwf;  or 

[lOj  Who  kiiuwintcly  pun.-luises,  or  receivtw  in  plcdue  for  aoy  obligation  or 
iintebtfdm'SB,  fmni  eiiy  sulilicr,  officer,  or  other  (ifrwm  who  i»  a  i-arl  nf  ur  I'liiiiloytil 
ill  miil  foRiaf  or  wrviw,  any  onlnajiiv,  arms,  pquipmnnti".  ammiinitiim,  <-!'iihing, 
pnlwiKtenw  utrtre**,  or  other  pmiieny  of  the  XTnilwl  Sfatf*,  mch  *oldtt>r.  oflloer,  or 
othiir  pernon  not  hxvinjE  lawful  right  lo  wtl  nr  ple<lt;e  lhi<  ><aiine, — 

Sbsll,  ou  con^dctioD  tlivn.'of.  \m:  [>iiiiu<hi.tl  by  line  or  iiiiprixuuiiiviil,  or  by  such 
other  paniehineQt  as  a  rmtrt-uiartiBl  iiiuy  udjudKi'.  nr  by  a;ii/  in  nil  i,/ mid pataltieM.^ 
Ami  if  any  pcmoii,  bciiiK  giiillyof  any  of  (he  offencee  aforeaaid,  while  in  llie  military 
aervicc  of  tho  I'nitod  States,  rt-i-civea  hi»  diaehargc,  or  i*  diBiniascd  from  the  ncrvice. 
he  ithalt  cnntimiR  to  he-  liable  Ut  Ik-  arrt9il4>rl  and  hfld  for  tml  and  M-iitfrnv  hy  a 
<-ourt-nmrtial.  in  tht^  Maine  manner  and  to  tht>  same  extent  a«  if  he  had  not  rv^'^ivud 
tjui'li  dLschanfc  nor  lieen  dit>tMit<«tHl. 

107.  The  offence  known  an  tlie  dupliotitinfroF  p4iy  accoiinljs,  where  it 
involvew.  as  it  g^neTitlly  ■'lotvs.  h  pn-Sii'iiriii^  or  »  ftiu^iiiji  tn  Ije  |>ri.'-sent«d 
of  a  Mm  or  fnuidulont  cdaiiii  a^^iinst  tl»'  I'liitf-d  SlaleH,  is  proiterly 
clinrgeftbk  under  thin  Article.  XXXVII,  35«.  F^rrwtnf.  1876;  XLII, 
5fti*.  ^f<m•h,  .IM.S/). 

108.  WluMi  Jill  nflifor  who  had  Iwen  sentenced  to  forfeit  all  pay  due, 
-but  whose  sentence  h«d  not  yet  been  approved  or  puldishcd.  presented 

pay  ac<-ounts  to  the  paymaster  for  his  |my.  and  received  the  nntoiint  of 
the  same;  /o/r/  thnl  he  wo-h  not  triahlp  for  the  otferre  of  presenting  it 
fnindtilent  claim  under  this  Article.     X,  1503,  ,\'/>'-v/<A/?r,  1864' 

109.  Where  a  soldier,  in  order  to  procure  his  dischftrjje  from  the 
.•«»rvtrc  ami  the  ^jnyriient  thereupon  (if  a  <^onsideralile  aineuint  not  in 
fact<Uie  him,  forg-edtiie  name  of  hisroinniutidiiigofKeer  on  »  discharge 
paper  and  a  "tinal  statement "'  paper,  and  i)resciit.ed  the  same  to  a  pay- 
master; hfl</ that  he  was  ohar^ablc  with  otTenres  defined  in  the  ^, 
4th  and  (ith  parajrrapha  of  this  Article.     XXVIII,  liiiS, ./«««,  1800. 

110.  Where  an  officer,  by  collusion  with  a  contractor,  who  had  coii- 
tmcted  for  the  delivery  of  military  supplies,  received  for  a  ])ecuiiiary 
consideration  from  the  latter  a  less  amouut  of  supplies  than  the  United 
States  was  entitled  to  under  the  contmct,  while  at  the  same  tinie  y^iving 
him  ft  vouvber  certifying  on  tl.;*  face  the  delivery  of  the  whole  amount, — 
Mti  that  such  officer  wiu  charjteahle  with  an  offetice  of  the  class  defined 
in  the  sth  paragraph  of  this  Article.     XXXV,  y06,  I'\hr,iar'js  J^'70. 

111.  In  fntming-  a  charge  under  this  Article  of  knowiiig;ly  and  wil- 
fully mi.sappropriHting,  &c.,  public  fundf*,'  it  is  not  necessary  to  allege 

•The  wonlc  in  italics  wen'  aditnd  hy  art  approvi>H  Marrh  2,  1(N)1. 
'  "All  money  lawfullv  in  (he  ]ini)>li<  id  a  public  otiliifr,  hixI  tor  which  ho  leuccuunt- 
ablc,  is  money  of  the  Caited  States."     United  Static  r.  Watlcint*,  3  Crunch  C.  C.,  -441. 
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an  intent  tv  d^raufl  the  UuiWd  .States.  It  ia  thu  act  of  the  uii.'<npprO' 
priation  drscrilKjd  iUcIf  which  cunstitut**?*  the  «ffeiu-»\  U'n'-HjH-^-tivo  of 
ihv  purixwe  vt  Jiiutivt'  of  »urh  act.  V,  -il'S,  fMTmi^r.  Jh'C-};  XXIll, 
77-81,  Jun^,  ifiG6. 

112.  Where  an  ullii-urof  Uu*  QunrtcruiuKtcr  l>i!|Hirtuifi]t  iisi-d  Icuiils, 
toolw,  jirul  utbcr  j>iil)H('  pro|K'rt_v,  in  Wi»  [Mj»i.-ic>f*ivn  as  .nm-h  uHiccr,  in 
ci'ectiu^'-  )mildiii}>iii.  «&c..  for  thu  benefit  of  an  as>»<»-ititiiin,  <iiiii|)ustid 
mainly  of  fiviliitns,  ui  which  he  \\\i»  a  iiii'iiilM'r;  hifij  thnt  he  whs  prop- 
erlj'  chargcablf  with  u  iniwipprupriatitin  uf  pn>|>i^rly  of  the  rniied 
SltjaAfs».  X,  664,  Decemiier^  l^G^.  And  Himilarly  held  of  a  loiiiiinj*  by 
such  an  officer  of  publii*  prnprrty  (corn)  to  n  conlrai'tor.  fnr  X\w.  piir- 
pos*o  of  enabliiijt  him  t*>  fill  a  conti-act  niado  with  tho  iruitvd  Staten 
through  another  officer.'  XXIX.  20,  Jutus  IftG!).  The  f«et  (hat  a 
practice  exist.-*  in  a  |M)»it  or  other  ronimaiid  of  making  a  une  (not 
uutliorized  by  re^fulation  or  order)  of  government  property  for  private 
purposes,  or  of  loaning  it  in  the  prospwt  of  a  prompt  return,  can  eon- 
stitutc  no  defence  to  a  charge  for  such  act  a.s  an  ofTenee  umler  this 
Article.  Such  pmittice,  however,  if  sanctioned,  though  inipro|ierly, 
by  superior  uuUiority,  may  be  shown  in  evidence  in  mitigation  of 
sentence.     XXiX.  ISI).  A'ti/ml,  ISGO. 

113.  The  olfence  of  stealing,  indicated  in  the  9th  paragraph  of  this 
Article,  consisLs  in  a  I)ir<H*ny  of  *'pro|)erly  of  the  L'nit^'d  States  fur- 
riLshed  or  intended  for  the  military  service."  Kxcept  tn  time  of  war 
(see  KiJTT-KHJHTii  Auth^i.k),  larceny  of  i^ffn-r  property  can  !»e  charged 
n»  a  tuilitary  offence  only  when  cognizable  under  Art.  (13,  as  pi-ejudie- 
ing  good  order  and  military  discipline.     SiM>  Sixty -skchm)  Auticlk. 

114.  Sbc.  5-tV<4,  Hev>.  SLs..  provides  that  the  refusal  of  any  pei-son 
eharged  with  the  <lisbursement  of  public  moneys  promptly  to  transfer 
or  disburse  the  funds  in  his  hands  "'  upon  the  legal  requiivment  of  an 
authorized  officer,  slmll  bo  deemed,  upon  the  trial  of  any  indictment 
aguin.st  such  person  for  embezzlement,  as  prima  faei,i  cridoiieo  of  such 
embezzlement."  Applying  this  rule  to  a  niilitarv  case,  it  is  clear  tliat, 
in  Uie  event  of  such  a  refusjil  by  a  disbui"sing  officer  of  the  army, 
the  burden  of  pi-oof  wuuUl  lie  upon  liim  to  show  that  his  pitH-eeding 
was  jnstifie<I,  and  that  it  would  nr>t  be  for  the  pro.se<'ution  to  show 
what  had  become  of  the  funds.  So.  where  an  acting  commissary  of 
snbtistencc,  on  being  i-cHcred,  failed  to  turn  over  the  public  moncyH 
in  his  hands  to  his  successor,  or  to  his  post  commandci'  when  onlercd 
to  do  HO,  or  to  produce  .-.ucli  moneys,  exhibit  vomhers  for  the  snnio,  or 
otherwise  account  for  their  use,  when  so  required  by  his  department 
commander;  hAd  tluit  he  was  jiroperly  chained  with  and  convicted  of 


'  Coiupuru  (■»«.■  in  U.  O.  M.  0.  46.  Hdqrw.  of  Anuy,  18«0. 
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emtwzzlempnt   (the  omheMJement  now  pi-ohihitwl    by  this  Article). 
XXU.  Hs,  ././/»'■,  JS67. 

115.  Where  u  (iniii'teniuiskT  used  temporarily  with  his  private  rar- 
riage  a  pair  of  government  horses  in  JiLs  charge;  ^^that  ho  was  not 
pro|>eriy  chargeable  with  enibezzleiiieiit,  but  with  the  offence  (now 
under  this  Article)  of  knowingly  applying  to  his  own  uhc  and  benefit 
property  of  the  United  States,  fitrnii^hed  for  the  military  service.  IV, 
421.  Ih'^emher^  18G3. 

116.  The  mtm}ppr*}priatitm  Specified  tn  tho  Article  need  not  be  an 
appropriation  (or  the  personal  profit  of  the  accused.  The  words  "to 
bis  own  use  or  benefit,''  qualify  only  the  term  '^applies."     XXIII, 

7T,  Juun.  im<j. 

117.  Ihftfl  that  under  the  conc3uding  provision  of  this  Article.'  a 
soldier  might  be  brought  to  trial  for  an  offcnoo  of  the  class  specified 
therein,  while  held  imprisoned,  after  dij-lionnrable  dittcharge,  under 
a  sentence  imposed  for  another  offence,  provided  of  course  the  two 
years' limitation  of  Art  1CI3  had  not  expired.  XXXI,  34,  iWw/iJer, 
'l870;  1.  (J73,  ,/«/y,  lHS:i. 

118.  In  view  of  the  words,  "in  tho  same  manner,"  employed  in 
the  last  pnni(jn»ph  of  this  Article,  considers!  in  coimeotion  with  the 
77th  Artirlo  ami  Sec.  lii.'>S,  1{»!V.  Sts.,  hAd  that  a  volunteer  or  militia 
officer  or  soldier  could  he  tried,  after  hi.s  dischavg«  from  the  service, 
for  a  hnjQch  of  this  Article  committed  while  in  the  service,  only  by  a 
court  comjjosj^d  in  tho  one  ca.se  of  other  than  regular  oflicei's  and  in 
the  other  of  militia  officers.     XIX.  670,  July,   1S66;  XXVI,  1B6, 

j\;/7v:,»/., r.  mrr. 

119.  In  charging  embezzlement  under  this  Article,  it  is  not  necessary, 
if  tho  fact  sufficiently  appears  from  other  allegations,  to  aver  in  tcmid 
in  the  s|)ccification  that  tho  money  or  property  was  "furnished  or 
intended  forthe  military  service  of  tho  United  Slates.''  XLVII,  47(J, 
Srpt,-mbei\  JSSl 

120.  Repeated  false  statement-s  of  the  accused  relative  to  the  public 
moneys  for  which  he  whs  accountable  are  competent  evidence  going  to 
sustain  a  charge  of  embezzlement  under  this  Article.  XL>'1I.  475, 
Stptfmhr,  JSSi, 

121.  The  application  or  operation  of  this  Article  is  in  no  manner 

*  Whdh^r  this  provision,  in  RuhjecUnfr  offlccn  Bnd  mldlere  dlncluir^l,  inusterod* 
oul,  Ac.  nnil  bvcumen'ciViiiiu',  1<^  Iriftl  by  <Tiurt  martiiil  in  Hit-  MiinvTriaiinerwif  XVuay 
WK  a  pitrt  at  tbo  aruiv,  iii  couotitiitioiial,  id  a  <|iieinioa  u'hii;li  \i  beliuvvd  not  tu  tuive 
l»cn  Judidallv  m#v>i  upon.  Pnilmlily  orifcicmllv  Inwrted  in  the  hct  of  March  a, 
iftA.*)  (from  wliirti  ttic  .\rli(*Ie  U  I'f^H-nlcil),  »»  in  iW  nutiirf  of  *  imr  imiMmrf,  it  ws» 
ill  fact  relied  iijioii,  a»  irivinu  juriHiictioii,  in  but  a  t<iiiull  number  of  rase«VA-cu  during 
ibo  uar,  nnd  ."itice  tliiir  perinri  the  cxceptiorijil  jurLidiction  coiifcrnvl  bus  been  rarely 
tailcvti  ftilviuilAiit:  of.     8e«  j  W.M,  aiid  miU;  to  \  11131,  t"**^- 
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affected  by  the  CDactmeut  of  Murch  3,  18T5,  c,  144,  oonatiiuting^ 
enibezzleiiienf  af  puMir  property  a  felony  ami  nmkinB-  it  trial>lo  liy  a 
U.  S.  court,  tiiKh  act  being  a  piiroly  civil  stututp.  XI*V1,  ](>1.  ./w/y, 
/««?. 

122.  Wliere  an  officer,  for  tlie  pnf|K>.se  of  nblaininj;  tho  allowauoe 
of  a  fraudulent  claim  against  the  Uni  tod  States,  wilfully  iiuliH-ed  another 
to  ninkB  to  tho  United  ^tat4>.4  a  lenso  of  premiscfl  for  piiblii'  iiho,  con- 
tiiininjf  r  false  anil  friiudident  sljilenient,  /if/// that  h«  was  eharjji-ahle' 
wlih  an  otTencc  of  tho  darts  (ipcciticd  in  the  4tb  paragraph  of  this 
Artirle.     42, 1S9,  ./u/y,  J890. 


SIXTY-FniST  AUTICLE. 

Anr  officer  wtio  if  cDnvJclal  of  mniluct  iin'beoonting  an  officer  nntl  r  gcntlemaD 
ehflll  >M>  dii<nil«i>cd  from  tho  service. 

123.  To  constitute  un  nffenco  under  this  Article,  the  conduct  need 
not  be  ''Hcundaloai  and  infiunous."  Thc.-^e  words,  contained  in  the 
original  article  of  1775,  were  dropped  in  the  fonn  adopted  in  1806. 
Nor  is  it  t^tuttntia/  that  the  act  should  compromise  the  honor  of  the  offi- 
cer. '  It  is  only  necessary  that  the  conduct  should  lie  such  as  is  at  once 
disgraceful  or  disreputahlo  and  manifestly  unbefitting  Uilh  un  officer 
of  the  amn-  and  a  jjentleman.*  An  ait,  however,  which  is  only  slightly 
discreditable  is  not,  in  practice,  made  tho  subject  of  a  charge  under 
this  Article.  The  Article,  in  making  the  punishment  of  dierais.'sal 
imperative  in  all  cases,  evidently  contemphites  that  the  conduct,  while 
untitling  the  party  for  tho  society  of  rnen  of  a  scrupulous  sense  of 
decency  and  honor,  shall  e:clul)it  him  as  unworthy  to  hold  a  comniis- 
sion  in  tho  aniiv-     IT,  62,  March^  ]SC3, 

124.  Knowingly  making  to  a  superior  a  false  o£&ciat  report  hdd 
chargeable  under  thi.s  Article.  I,  305,  Octohvr,  1802;  XXVIt.  I:t3, 
An(/mt^  iso.'i.  t>o  of  a  ddibemtely  ffdso  official  certificate  as  to  the 
truth  or  con-cctness  of  an  official  voucher,  i-oll,  return,  Ac.  XX\'TI, 
SlMi,  *9c/rtA(-r,  JS&S.  So  of  any  deliberately  false  official  stateraent, 
written  or  verbal,  of  a  mat^-rial  character.  XXVII,  123,  mijtm.  So, 
where  an  otficer  caubcd  the  sergeant  of  the  guai-d  to  outer  in  the 
guanl  book  a  false  official  report  that  he  ^the  officer)  had  didy  visited 
the  guard  at  certain  liours  a«  officer  of  the  day  (when  Ir-  Imd  in  fact 
not  doue  so),  aud  thereupon  himself  signed  such  report  and  Mubmilted 


ABTTCLEa   OP  WAR. 


[rtl 


it  to  hii*  p<Mt  commander;  hchi  ttiHt  Iua  conduct  m'uh  clmrgeahle  afi  an 
off»'m-«  undt-r  this  Article.     XLII,  flH5,  Aprii,  JS80. 

185.  Tim  following  a*Tlj*,  coiumitled  in  a  jwrtifulur  case,  /u^W  to  be 
ottinuTs  witbiii  this  Article; — jireferriiiij  falMj  urcu-sttions  agiiint-t  an 
offiirer;  utt<.>inpttii)jf  to  imlmro  un  otBcer  to  juiii  in  u  fraud  upon  the 
Uiiiti'd   .Statts;  attempt  ut  ttuljornatiou  of  perjury.     XXVIl.  435, 

126.  An  atteaipl,  by  corrupt  means,  to  iiiducu  an  ollicer  lo  pve  a 
vote,  av  a  ineiii)H>r  t>r  a  post  council  tif  aditiinisiration.  in  favor  of  a 
particular  candidate  for  the  tradersbip  of  the  po8t,  !ul(l  properly 
eharjjrd  under  tJiis  Article.     XXXVIII,  CTU  July,  JS77. 

127.  /i':ld  that  a  Mir^'t'on  who  appropriated  to  hi»;  own  personal  use, 
an<l  tr»  that  of  his  piivate  mess,  food  furniahed  Iiy  the  Government  for 
hospital  patients,  was  guilty  of  an  offence  imder  this  Article.     II.  SS, 

128.  The  violation  by  an  officer  of  a  promise  or  pledjje  nti  honor, 
given  by  him  to  a  superior — in  consideration  of  the  withdrawal  by  tho 
latter  of  charges  preferred  for  drunkcimess — tliat  he  would  abstain  for 
the  future,  or  for  a  certain  period  from  the  use  of  intoxicating  drinkj 
ht/ff  chai-geable  under  this  Article.  XXVU,  297,  (ht4>bei\  JSGS; 
XXIX,  151,  Auijtu't,  1SG9, 

129.  Where  an  officer  appeared  in  unifonii  at  a  theatre  drunk,  and 
conducted  himself  in  such  a  disorderly  manner  lus  to  attract  the  atten* 
tion  of  officers  and  soldiers  who  were  present,  iis  well  us  the  audience 
generally:  /(.7(Mhat  ho  was  properly  convicted  of  a  violation  of  Ibts 
Article."   XXV,47it,  .lyW/,  Wtf*. 

130.  Kngiiging,  when  intoxicated,  in  a  light  with  another  officer,  in 
the  liilllanl  i"ooin  at  a  post  trader's  eslaMLsbiuent.  in  the  presence  of 
other  officer*  and  f>f  civilians,  ht'Id  in  the  particular  ca.-^e,  an  offence 
within  this  Anicle.  XLII,  478.  January^  IS^O.  Sfj  ?u'fil  of  an  engag- 
ing in  a  disorderly  and  violent  alterwition  and  fight  with  another 
officer  in  ft  public  place  at  a  military  jwist  in  sight  of  oHieers  and 
soldicrM.  XX\T^1,  (*35,  Aprif^  JSfHi.  St*  /i^Id  of  an  exhibition  of  him- 
self by  an  officer,  di.stinginshabIo  by  hU  unifonti,  in  a  public  place,  in 
a  grossly  drunken  condition.     XXXVIII,  14("i,  »/»//;/,  IST6. 

131.  CJamhling  with  enlistetl  men  (In  a  public  place  in  this  ca.se),  Md 
an  olTcncc  within  tliis  Article.'  XXXVIl.  137.  3f.irr/,.  JJi7.l  And 
30  of  visiting  in  uniform  a  disreputable  gamlding  house  and  gambling 
with  gamesters.     XLII.  CIS.  JA/y,  IJ^^O. 

132.  To  justify  a  charge  under  thU  Article,  it  is  not  nccessirc  that 
the  act  or  conduct  of  the  officer  should  be  immediately  connected  with 
or  should  direcfiy  affect  the  military  .service.     It  is  sufficient  th-tt  it  \n 


ARTICLES   OF   WAR. 


morally  wrung  and  uf  Hucti  u  iiHture  that,  while  ilishonoring  ov  disgJU' 
ring  liiiii  iLsa  ^iitleiuan.kroiupritiniseshiscliurHclfTftrKl  [KK^ition  as  an 
officiT  of  the  army.  \\  148.  Octofj^r,  lSG.i:  XXU'.  555,  J/J/y.  -'*«'7/ 
XXVIII.  (WH.  ^wn*-,  i^fl5!?. 

133.  Thus,  thong'h  a  mere  neglect  on  the  part  of  an  officer  to  witisfy 
bin  private  pecutiiary  odligiitions  will  not  <>i-diimrily  furnish  sufKdtjnt 
ground  for  charges  against  hitii  (XXVI,  &51,  May^  ISSS),  yet  where 
the  debt  ha>i  been  dishfiiioralily  incuiTed,— as  where  money  haw  lioen 
borntwed  under  faUf  prr)mi^«'.>J  nr  reprcsentationi*  as  to  pnymcnt  or 
security,  or  where  tho  non-payment  has  he^n  accompanieil  by  Auch 
eirpunistanccs  of  fraud.  dw*it.  evasion,  denial  of  inclebtedness,  Ac.  as 
to  amount  to  dishonorable  conduet, — the  eontiiiued  non-iuiyment,  in 
oonncetion  m-iUi  the  fact^f  or  eircuinritancen  rrndt'ring  it  di>ihonorable, 
may  properly  he  deemed  to  eonstitute  nn  offence  chargeable  under 
tlis  Artiele.'  XIIT,  4-25.  Khru.iry,  im'>;  XXIII,  .1(U.  Jnly.  1SG7; 
XXVU,  430,  FMumhrr,  ISGS;  XX\'III,  3a.S,  January,  1S6S;  XXIX, 
20K,  AuguAt,  IS69;  XXXIV,  3ii7.  ./.<«/.  A7.i. 

134.  Where  an  officer,  in  payment  of  a  debt,  gave  hl3  chock  upon  a 
bank,  reprejtenting  at  the  .same  time  that  he  bad  fttnd^  there,  when  in 
fB«'t.  ua  he  was  well  aware,  he  had  none;  hAd  that  be  was  amenable  to 
a  charge  utider  this  Article.     XIII,  207,  Janmiry.  ISGo. 

135.  Neglect  or  ref  unal  to  pay  honest  debts  may  constitute  an  offence 
under  this  Article,  whore  »o  repeated  or  porMslent  as  to  furi)ii*h  reason- 
able ground  forinfeiTitig  that  the  officer  designs  or  dcMirojt  to  avoid, or 
indetinitely  defer,  a  settlement.  This,  especially,  where  the  debtn  are 
due  to  W</*Wr8  for  money  bK>rrowed  from,  or  held  in  trust  for,  them. 
XXI,  t:35,  Septtwhtr,  l^GG;   XLII,  ^4,  ,^/>»v//.A,r.  1873. 

188.  An  tndiffei'ence  on  the  jwirt  of  an  officer  to  his  pecuniary  obli- 
gations, of  so  marked  and  inexcusable  a  chai-wter  n.i  to  induce  repeated 
jUNt  complaints  to  his  military  cotnuiander  or  thp  Secretary  of  War  by 
hii^  creditors,  and  to  bring  discredit  and  scandal  upon  the  military 
dftnice,  luld  to  constitute  an  offence  within  the  purvii-w  of  this 
Article.'     XXIII,  5ti6,  July,  1SG7. 

137.  Where  certain  officers  of  a  eoloivd  regiment  made  a  pmctioo  of 

'('lUNV  of  otflivn*  nimlo  luiii'iiiilili'  In  Iritil  liy  i-<iurt-nmrtuil,  iinilor  tlilH  ArticW,  for 
the  nnn-fiilfiliin?m o( [xjinniary  ubliicacioiie to L'lhvr otlio^rre,  enlistt^l  ni«ii,  i"Wt  tnuJere 
and  t'iviliatiH,  are  found  in  the  fcil lowing  (iencral  Onleraol  the  War  rvpl-.Rinl  Hdfira. 
of  Amu:— No.  S7,  of  \m\;  ilc  S.-W,  W,  i.f  l.sail;  .io.  In,  of  1S70;  do.  17,  nf  1S7I;  do. 
22. 46, iA  1872:  <K'.  10.  of  JS73-.  -Jo.  25, 50, 68, 82,  ol  1874;  du.  25,  of  1*17^;  do.  100.  of  1870; 
do.  46,  of  1877;  do.SM,  124.  of  IWOi;  do.  31.  0(1887;  do.W,o(  1K88;  do.20,i'f  isiifi;  do. 
3.85.ofl8BI;(io.  4J),(ir..  ItW,  of  1K!«;  do.  fi3,ot  18S4;  do.  20.  of  l«tl.i;  do.  38,  of  1. •*«)(!.  aud 
do.  5,  of  18y7.  For  t^miiiMh  pn.-co'itiiW  sw  J«uv«  Cuiirt*  Manltii  (C'.ilk'ftio«,  ChitrKutf, 
kr. ).  pp. 3(W.  Wft.  T>\n.  618. fl22,  fi(«.  797.  «02. 

'f^C  on  tlie  Hilijivt  of  tiic«fi  romplHititd,  Ihv  Ciri'iilur,  i»<iie(f  urigiiially  fniin  itie 
War  DeiwimiH-iit  (A.  <i.  O.),  on  Fol),  S,  |IS(2.  in  wIiilIi  the  S«rrvUtrv  of  Was 
"dwIaiT'.f  his  ini<^nlion  to  bring  lo  iHul  bv  (•ourt-indrtiai,"  under  the  KlHt'Articleof 
War,  "  any  olllver  who,  after  diiv  notiix*.  dfial]  fail  to  >|iiict  i^uch  cluimv  HtiHini<t  tiiui." 
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loaninj^  to  mm  of  tho  ri>)fiiiient  small  amounts  of  mon^y,  for  which 
thry  charged  and  rwM'ived  in  payment  «t  the  rato  of  two  dollArx  for 
one  at  th*i  next  pay  day;  A*'/'/  that  they  were  proporly  con\'ioted  of  a 
riolation  of  this  Article.  XXIII,  •JW),  Octo^rr^  J866;  XXIV,  73, 
Dt^eemht'f^  ISOG. 

138.  Jlcld  that  a  continued  neglect,  without  adequate  excuse,  to  oat^ 
isfy  a  iwciiniaiy  obligation  long  ovei*due»  after  spw-iBc  assurances 
given  of  speedy  payment,  was  a  d  is  honorable  aet  constituting  on 
offence  under  this  Article.'     69,  ^ifii,  Mmj,  JS93. 

139.  \A'berL'  an  officer  stationed  in  Utah  was  married  there  by  a  Mor- 
mon ollicial  to  a  female  with  whom  he  lived  ai^  hi.M  wife,  altliough  hav- 
ing at  tho  !«auiu  time  a  Ic^al  wife  retiiding  Ju  the  States;  held  that  he 
mijfht  prt>perly  be  brought  to  trial  by  general  court  martial  for  a  vio- 
lation of  this  article.  XXIII,  104,  Amrmt,  1860.  So  /tM  of  an 
officer  who  coiuniitted  bigamy  by  publicly  contracting  marriage  in  the 
United  States,  whllo  having  a  legal  wife  living  in  Scotland  whom  he 
had  nUindunt;d.      XLII.  1*8.  Janwn-y,  1879. 

140.  Aba-*ing,  assaulting,  and  boating  hta  wife  by  an  officer  held 
chargeable  a.^  an  offence  under  this  Article.     XXXI,  400,  Jfoy,  1871. 

141.  The  institution  by  an  officer  of  fntudulent  procieodings  against 
his  wife  for  divorce,  and  the  umnufacturu  of  fal.se  testimony  to  Ikj 
used  against  her  in  tho  suit,  in  connection  with  an  aliandonnient  of  her 
and  neglect  to  provide  for  her  support.  /uUl  to  constitute  ^'conduct 
unlH>coming  an  officer  and  a  gentleman"  in  the  senw?  of  this  Article. 
XLin,  21,  OctobfT,  1S7D;  L,  31*2,  431,  ./««<>,  1SS6.  Similarly  h^^ld 
with  respect  to  failure  on  tho  jHirt  of  an  officer  to  support  Ills  wife  and 
childa'cn  without  adequate  excuse  tlierefoi-.     A9,  348,  JA^*/,  JS03. 

148.  According  to  the  lus^epted  principle  of  iiiterprelation,  by  which 
Articles  of  War  enjoining  a  sj>ucilic  punishment  or  punishuient»,  are 
held  to  Ik)  in  tliiti  particular  both  mandatory  and  exclusive,  no  sentence 
other  than  one  of  simple  dlsmiKsal  can  legally  bo  adjndgml  u|}on  a  caju- 
viction  under  this  Article.  A  sentence  which  add»  to  dismissal  any 
other  penalty  or  |>enaltie» — as  disqualiliL-ation  for  office,  forfeiture  of 
pay,  imprit^oument,  t&c.,  U  valid  and  opt<rativc  only  ap^  to  the  dismissal. 
and  as  to  the  rwt,  should  he  formally  disapproved  as  lieingunauthuri/A'd 
atid of  iioeffw^t.  I\' ,  ^83,  OcUAr.  IHGJ;  IX,  072.  OctfA-r,  iSO/^;  XIV, 
330,  Marrh,  IHHo. 

143.  The  u$o  of  abusive  language  toward  a  commanding  officer  may 
constitute  an  offence  under  this  Article.  But,  both  aa  a  mattor  of  cor- 
rect pleading,  and  because  the  fi<Jth  Article  authorizi^s  a  puni»hmeiit 

'8«e  the  rwci^nt  ruling  toaeiinvlir  et(f«t  l>y  [lie  ISupreme  Cuurt  in  Fletviioi-t'.  U.&, 
148  U.S..  84,91-02;  mIm  themutfcMt;  in  26Ct.CK,  541. 
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lcK8  than  di<tmu<tal,  tho  languagvi  iihould  Ui  so  partirularised  u  to  show 
that  it  coiwtitiitwi  an  offenc(Miioro  grave  than  the  mere  disreapeot  which 
U  the  Mibject  of  the  latt^^r  Arturlc.  A  specification  not  thus  setting 
forth  and  oharactorizintj  tho  epithets  or  wordr*  employed  will  l»e  sub- 
ject to  a  motion  to  make  definite  or  strike  out.  LVI,  562,  Sttptember^ 
1888. 

144.  The  mere  acceptance  by  an  officer  of  corapensiition  from  private 
purties  (oivillan^)  whom,  by  permission  of  his  superior,  he  asaists  in  a 
private  undertatuDgf,  though  it  may  bean  indelicule  act,  is  not  an  offence 
under  this  Article.  Of  the  propriety  of  smh  ronduct  an  officer  must 
judyje  for  himself.     52.  .Ti:i,  Mon-h,  iS'Jd;  83.  25,  Maivh,  JSif^. 

146.  The  duplication  of  a  ''  pay  ftooount/'  or  claim  for  monthly  pay, 
\»  always  an  offence  under  this  Aiticle.  It  is  no  defence  that  the  trans* 
fer  was  made  before  the  jiay  was  actually  due  and  payable,  /.  f.  before 
the  end  of  the  mouth.  While  such  a  transfer  may  be  inoperative  in 
view  of  par.  144^-1,  A.  R.  (UiKi  of  ISiio),'  in  so  far  as  that  the  Government 
may  refuse  to  retoguize  it,  it  is  valid  as  between  the  officer  and  the 
I>arty,  and  to  allow  the  former  to  shelter  himself  behind  the  regulation 
would  be  to  pei-mit  him  to  take  advantage  of  his  own  wrongful  and 
fraudulent  act.     61,  37U,  Jnnmry,  JS02;  60,  45,  OcftJxf/;  i.iOl. 

146.  The  regulation— par.  144<i.  A.  R.  (13<X)  of  1S95)'— does  not 
assume  to  invalidate,  as  between  thn  imrties,  a  transfer  made  or  dated 
before  the  last  day  of  the  month,  nor  could  it  do  «o.  Nor.  though 
the  money  may  not  be  payable  thereon  by  the  pajTuaster,  is  the  offence 
of  tho  officer,  under  this  or  the  *HJlh  Article,  any  the  less.  An  ofhcer 
has  no  right  to  present  for  |}aymeiit  and  procure  to  be  paid  to  him- 
self a  pay  account  of  which  a  duplicate  remains  outstanding  in  the 
bonds  of  a  hona  ^Ale  transferee.  The  tatter  bfi.s  an  equitable,  if  not  a 
legal,  claim  to  the  ptiy,  and  this  claim  can  not  be  ignored  by  the  offi> 
cer  without  dishonor.  Moreover  an  officer  of  the  Army  hiu*>  no  right 
to  place  the  military  uuthorUies  in  the  |K>sition  of  thus  refusing  to 
pay  a  ff/mijiile  bolder  of  a  draft  upon  the  Treasury.  r?ueh  an  aclcoui- 
promises  and  discredits  the  United  Status  and  the  Government,  and  Is 
especially  an  offence  in  a  public  oiBcer.     60,  2iy,  JWn'embfr,  1S9I. 

147.  It  is  no  ilofenct!  whatever  (o  a  charge  under  this  Article  that 
iM'tween  the  date  of  the  refusal  by  tho  United  States  to  pay  tho 
assignee  of  a  duplicated  voucher  and  the  date  of  the  arraignment  of 
the  officer  or  of  tho  sorvico  of  tho  chai-ges,  tho  money  duo  has  I>ceii 
paid,  or  somehow  secured  or  umde  good  to  the  atin^igncc,  or  that  he 
has  Iteen  induced  to  withdraw  or  suspend  his  claim  against  tho  officer.' 
60.  45,  Octnht^r,  1891. 


1A.&  1447on901. 

'See  the  r[>inark9  of  the  reWcwing  aulhoritv  in  the  cvsm  pnbliiOied  hi  G.  0.  M.O. 
88  of  1880  uul  50  of  \9m. 
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i,lXTY-8ECX)M)  AKTICLK. 

AJI  crimeB  uol  capital,  and  all  diiwrdtnt  oiul  netflecU),  which  officers  and  soldiura 
may  be  (Tiilty  of,  to  tli«  I'tvjuilicd  of  woiid  order  and  itiilitjirv  diwifiliiif,  tttou^li  not 
iu«it)oiHHl  iu  tlie  forvKoioB  Artk-lwj  of  \Var,  are  to  Ihj  takt-n  wKni*a«w  ut  ^y  »  (fen- 
e»l  or  a  ^t'vi>■H'JlIAl.||nl^rj^<l1l.  or  neld-nl[lrvrM'  <i)ijrt<miutml.  atviiriUn^  to  the  oature 
an<l  ilE>(^i¥e  of  the  ottenco,  and  puntHliutl  at  the  dL(H:retion  iif  mich  court. 

148.  Thp  word  '"  ci'imos "  in  this  Article,  distinguished  as  it  i-i  from 
**  neglects"  and  "  disorders,"  means  military  offences  of  u  mope  -(erious 
character  than  tbe»>t>,  including-  jjucli  a*  ait  also  cK'il  crimes — a*  homi- 
cide, roliberv.  arson,  larceny.  &*:.  '"Capital"  crimes  (/.  t.  cnmes 
i«pitally  punisbublc),  including  murder,  or  any  grade  of  murder 
made  capital  tiy  atatiitc,  can  not  )>e  taken  cognisance  of  by  courts  martial 
under  thi;^  Article.  I,  473.  fhremh^r,  l%'3:  VTT,  4a9,  465.  March 
and  Aj>rU^  JSfjJ^;  XI,  170,  AV'v;'»^r,  /•%'.(;  XXIX,  :i;»7,  Sf/jt^m^jer, 
186$;  XXXn.  47f*.  522,  Ajyrtl,  187S;  XXXIV.  35U,  447.  July  and 
S^jM,!mh^i\  IS7:i;  XXXV.  .ISS,  SepUmfHrr.  J6'T4;  XXXVI.  :J*H.  Ajfnl. 
1S7^;  XLI.  50,  3«»'t7;jW,  J877.  A  crime  which  is  in  fiict  murder, 
and  capital  by  statute  of  the  United  States  or  of  the  State  in  which 
committed,  cannot  Ihs  In-ought  withiu  the  jurisdiction  of  a  court- 
martial  under  this  Article,  l\v  charyimj  it  a;i  "mauslaugUter.  tw  the 
prejudice,"  &c.,  or  simply  as  "conduct  to  the  prejudice," &c.'  If  the 
(^pwiticatioii,  or  tlie  proof,  (.hows  that  tho  crime  was  murder  and  a 
capital  ott'ciii'v,  ihv  court  should  tefune  to  take  juriMdictiuti.  oi-  to  liud 
or  sentence.  If  it  asHtune  to  dn  so,  the  pi'oceedingH  should  lie  disap- 
proved n>*  unauthorized  and  void.  XXXII1.155,f/Miy,  ISVUf  XXXIV, 
250.  Mii'j,  /.t'W/  XUI,  451,  iJfC^mfj'T,  1S7(K 

149.  The  t«rm  ""to  tho  prejudice  of  gotnl  order  and  military  dutci- 
pline,"  qualilifs.  according  to  tho  ari'cptf^d  interpretation,  the  word 
'* crimes"  as  well  t\>^  the  words  "disorders  and  neglects."  Thus,  the 
crime  of  iarceny  {sometimes  charged  a^  "-theft"  or  " stealing")  is 
held  chargcalile  under  thin  Article,  when  it  clearly  affect^n  the  order 
and  discipline  of  tlm  military  Ncrvii-r.  Stealiug,  for  example,  from  a 
fellow  Moldier  or  from  an  officer  (or  stealing  of  public  money  or  other 
public  property,  where  tho  offem-e  U  not  more  properly  a  violation  of 
Art,  f>0)  is  generally  so  cbargcai.le.  XXIV.  U\.Apn'l,  ISG7 ;  XXVI, 
93.  439,  4xST,  S.-pt^mher^  JSf^7,  to  Marr/,,  im,H:  XXXVI.  214,  Janiutn/y 
!fi7o-  XXXIX.  47,  Jhi^.mhrT.  MVrt".  And  »o  of  any  other  crime  (not 
capitiil),  I  ho  commi-tsion  of  which  has  prejudiced  niilitary  discipline. 
As  for  example,  manslaughter  (or  homicide  not  amounting  to  murder— 

'  8oe  Ihia  opiubti,  im  invt'ii  in  au  intporlutu  caec,  adoiilttl  by  tlic  .SocrcUirj-  of  War 
in  hl«  action  on  the- same  pul)llfitK.-d  in  (.>.(_'.  M.  (>.  3,  War  [Icpt.,  1871:  alira'thi'  Mini- 
lar  nilioaB  in  0.  (.'.  .M,  0,  '.'8,  Ii^i't  ol  Twxa*-,  IS7.S;  (J.  O.  14.  Uept.  of  lAikHa,  IStiS; 
do.  104,  Array  of  the  Potomac,  l»tU.  Xt  Xi^  the  jnriitdtftiun  ol  coiulB  luurtml  ia  caeca 
of  muroer,  oc.,  in  timt  of  war,  eoe  Fipty-eioutu  Article. 
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SCO  IE  l-tS.  ant*')  of  II  soldier  (XXV,  SII2,  Jurtf,  I8G8;  XXXI,  87, 
D^auUv,  tmn  tiTs.  Aj„:i.  IKH;  XXXIII.  \:^:>,Ju!i/.  m2;  XXXVI, 
WiT,  Srptrfuhr,;  I^'.,'  XXXVII.  XMi.  JA'/vA.  /.yrr;;'XLI,  iss,  Apri/., 
J^S);  ft*«iilt  with  intttit  to  kill  a  fellow  soldier  IXXVII.  SmT,  634, 
Mitrrf,  ami  ^f<ly,  IMU):  foi-grry  of  (lio  natni*  of  a  (li-ihiirsiny  or  olbor 
militnrv  officer  to  n  jfuvcnimcnt  check  or  drnft  (XXIX.  3HH.  Octtthi'r, 
ISfJif);  or  forgery  of  an  officer's  name  to  a  check  on  a  Nink  (XXXII, 
(•53.  M'.ty,  IS72)  whi'thi-r  or  not  anytliini?  wa**  in  fiirt  lost  by  the  (rov- 
ernmeiil  or  the  bank  or  officer;  forjfery  in  signing  the  name  of  n  frllow 
eoWii>r  to  a  cortifioate  of  indebtedne**  to  a  suller  (IX.  32s,  July^  /■W-O; 
or  to  nn  order  on  a  psiymaj'ter  (XLII.  .'►ija,  }fiiri:ft.  ISSO);  cmbezzlfintTt 
or  miiMippivipriation  of  the  property  of  on  ofticpr  or  -.olflicr.  X  X  X  ]  X, 
201.  Chrfofter,  Jfi77. 

160.  /f'/f/  that  for  an  officer  t<^  print  nntl  publish  to  the  anny  a  t-riti- 
cisuj  upon  an  oiKciuI  i-eport.  made  by  another  officer  in  the  course 
of  his  duty  to  a  common  superior,  chai^iig  that  snch  report  wa.-* 
erroneou-*  and  inadt-  with  an  improper  and  interosTt-cI  motiA-e,  was 
pravt'Iy  unmilitaiT  conduct  to  the  prejudice  of  j;<kmI  order  and  miM- 
tiiry  di^ipline.  An  officer  who  deems  himself  wronjred  by  nn  official 
act  of  another  offici'V  •ihoiild  pivfcr  charyefi  aj^inst  the  laftei-  or  api^eal 
for  ro<lre>is  to  the  proper  superior  authority.  He  is  not  pc-nniitcct  to 
report  to  any  form  of  puhlication  of  his  stricture**  or  grievances. 
XXXIX.  431.  F'htuanj,  /.V/.v.  .So  h^hl  that  for  an  uflicer  to  publish 
or  allow  to  be  published  in  a  new^ixiper  of  (general  circulatioti.  charires 
and  in«inuationts  afjainsl  a  brother  olHcer  by  which  hw  chanicter  for 
uonrage  and  honewty  i.-*  ft.'»i>erKe<l  and  he  \*  held  up  to  o<liuni  and  ridi- 
culi'  before  the  army  and  the  cnnnnunily — was  n  liighly  unmililary 
pififoeding  and  one  calling  for  a  serious  punishment  upon  a  conviction 
unduT  thin  Article,  and  lhi>!  whether  or  not  the  charges  a»  publlHhed 
were  true.     XUIK  •.i^4,  Mnj.  IHT.). 

161.  A  crime,  disorder,  or  neglect,  cognizable  under  thin  Article, 
may  I>e  charged  either  by  its  name  simply.  «».  "lan-eiiy,"  "drunken- 
nees."  "  neglect  of  duty."  &c.:  or  by  it»  name  with  the  addition  of 
the  woi-d)*,  ''to  the  prejudice  of  good  order  and  military  di^'cipline; " 
or  hiiiiply  ft."*  "conduct  to  thi*  prejudice  of  gctod  order  and  military 
discipline;"  or  at*  "violation  of  the  *J2d  Article  of  \^'ll^.'■  It  is  innna- 
terial  in  which  form  the  charge  is  expressed,  providwl  the  n|ximHcii- 
tion  sets  forth  facts  i-onstitutiiig  an  act  prejudicial  to  goo<l  order  and 
military  di.Kcipline.  VII.  4S.'i.  Mnn-h^  If'Ji;  JX.  32!?.  M-rn/u  I>)Vi; 
XI.  228,  D^vmfH-r.  iWJv  XXVIII.  4Wf.  AjtnL  JSG&.  Whenever  tho 
charge  iind  sjxTitication  /'ihn  httj-flff  make  out  a  htateinent  of  an  act 
clearly  ihiw  prijudicial.  &.v.,  the  pieaditij;  will  In*  ii'giirded  us  substan- 
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tially  gulliciont  under  thiit  t^enoral  Article.     XVI.  316.  551,  June  and 

jSfj.>teinlfr,  ISdo. 

162.  A  charge  of  •'coiidm't  Iw  the  prejmlit-ii,"  &k:^  with  a  s{M>nlicn- 
tioii  settiiijf  forth  iiieix'l.v  trials  nnd  nm vie* ions  of  the  mniM!*!  forpre- 
vioii.-*  offtMicp.".  !_■>  not  a  plpa<tiiin;  uf  uii  offeiiL-r  uiiclor  llil-*  Artii-lv.  or 
of  Hn.v  mililaryofferuT.  XX\"1J.  'i'M.  y<>f<mf.H.'r,  J'%'^.  So  of  at-hwr^ 
of  **habituj»l  <lnitikotinec'*  to  the  prejudice,"  &t.,  ivith  a  Mppcilicu- 
tiou  settiiit;  furth  iriHtaiK'i-^  in  whirli  llii-  iM-ciiNed  hu.-*  lieen  seiitcmT*! 
for  iitU  of  drunkciine3.s  XXXIII.  17."j,  Vjj/v.  /,s';v.  Such  ehai-ges 
indeed  are  iu  L-oatmvention  of  thi>  prineipU'  Ibut  u  party  sbiill  not  tie 
twii-f  tried  for  the  sauit-  oireiiee.  So.  a  f^iH-citicntioii  under  the  rlmrgti 
of  "eouduel  to  ihe  prcjmiitv,"'' tJie..  which  M'tt*  forth  imt  n  distinct 
offence  but  tiiiuply  the  result  of  iin  it i;^ relation  of  tiiioibir  o}fenc(^i>.  is 
insufficient  in  liiw.  XXXVl,  43:i.  M"t/,  1S7-J.  Where  thi>  .■'pii'iticii- 
tion.-"  to  such  uchurge,  in  ii  ciise  of  mi  oHicer,  set  forth  thiit  the  accused 
was  "frequently"  drutik,  "frequently"  ftl»<eiiti'd  hini>elf  without 
Authority  from  Vitr  eouuiiaud,  &v..  h<Ul  that  these  speci(i«i(ion>  wera 
properly  k  I  ruck  out  hy  (he  court  t>n  the  iiiotitui  t)f  llie  accursed.  Jn 
tiucb  a  caxe  the  otily  correct  pleiulitk^  is  u  t^enei'al  charj^e  under  thbi 
Article,  with  specilications  st-ttiiifi  forth — each  sc(>anitcly — some  par- 
ticular and  i*pecilic  in.-staut.v of  olleiicis     XXXV'IH,  :ill.  ^\inj>/xf,  1S70, 

163.  /A /(/ tluit  a  KptTttication  alle^in^^  homicide.  Iml  not  adding  '*  with 
Uialicrafon'thoiit;lit."or  in  tenny  I«lhntefTect.  W(i"  a  pteaulngof  Ulttu- 
j^laujrhteroidy  and  thus  within  this  Aiticlc.     XIA'II.  ^iiSri.  ./»///.  ItiS^. 

154.  The  withdi'awinp  hy  a  dishursinfj  officer  of  the  Anny  from  lu 
authorized  depository  <)f  pnhlic  funds  for  a  pui'po^c  not  prc-sci-ihed  »r 
authorizeil  by  law— iis  for  [xu-sonal  use,  or  to  pay  claims  not  ilue  from 
the  United  Statt4\><  or  jwyalile  by  such  officer — heinjif  a  form  of  embez- 
zlement deJirn'd  hy  section  fi4hh.  Kev.  Stw..  i-s  properly  »rharjrt>d  iw 
embezzlement  under  tluM  arlielc.  XXV.  ij.ss.  M.nj.  fSGS;  XXVII, 
414.  DecvmhtT,  HHiS;  XXXJll.  2H1.  493.  !ifptemCf  and  A^wwiAsr, 
Jft72;  XXXVIII.  J)t;.  J/<n/.  J^TO.  Though  the  offence  uiay  in  terms 
be  laid  as  a  violation  (»f  the  act  of  IhtHi  (M.SS,  Rev,  Sis,),  it  is.  indeed, 
only  a  fonn  of  u  charge  of  violation  of  tlie  itl'tli  (now  Ui^nd)  Article 
of  War.'  the  act  of  Congrejij*  merely  fnniishititj  a  definition  of  tho 

'Ati  cxttijiinutioii  uf  \Uv  ujntiioof  in  Iliv  vwp  iipuii  wiikli  lUf  text  i»  but^cil  di»- 
cln«es  lh>e  (act  tliat  the  ilistinotiun  between  tho  cliuraeter  of  tin-  ^mcral  offciii'e  of 
(>uil>exilpiiii*nt  HD'J  tilt?  iiarticitlHr  eciLlwxzk-tDt^iit  ileliiMH)  in  the  act  u(  June  14,  liSHt! 
tiiiw  H>e.  r>48K,  Kev.  Sl«..  ii^  i'lt-arly  Hut  uut  ami  (U'Iiiil*!.  tin*  <Ii(fun.'itLV  tK'iiit;  mj  murkeii 
tfiat  it  u:oul<)  Ik-  hd  (.-rror  to  i-liar^t--  thi-  uctn  Ki<r  itut  in  tlic  litt^^-r  r^ulate  iu<  u  viiilutioh 
of  tlie  (iOdi  Hrtk-k'  of  war,  Tltv-fijuiiii'iic  wviv  reii'ti'ivi)  with  refen*ii(*  totlif  tri«la 
of  nfficfn?.  whii'li  irialF  wi^n-  )>iili)i-^li«-<l  in  Xhv  follow  iiiL'  ^l'ijit»1  (Murl-uiiirliul  unlvn 
of  the  War  IX-pttrtnionl:  A.l.  Mi,  of  ISdts;  ■>:.  'M.  uf  lS7i'.  urn)  7.  <i(  \s7:i. 

In  all  of  tfiWNj  !.■»!•?#,  exiviil  \hv  lajJl  ont;,  lliv  ntlict.'r!"  wi-n-  \n<.--],  Hiiii>ii>f  other 
nfft'n«¥)%  (or  itlei^Lly  irilhilrHwliii;  fmtn  the  aiitliorizt<il  •IciioMtorii'i'  ur  iLt>|>]viii^  lu  a 
purpoM-  not  8ulhoriz«-<l  Uy  Uiw.  inoiiey  intnixti-i)  to  tlti-ui.  Ami  in  encli  nf  tliciH>  oa-^efl 
UiH  tuvDey  8U  wJUitlniwii  ur  mitwiiiilied.  was  luniLf>lH->l  i>r  Jntviitli'il  fur  lliv  military 
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offeuoe.  Tho  act.  it  buit,-  K«e  added,  furnUhe*  nliiO  a  iiipasuro  t*S  punijih- 
uiciit  which  may  proijerlv  iiid.  thmiyb  il  iiet-d  uul  iioi-essarily  jfovrrn, 

wrriw,  liu(  till'  ufftTnt-s  worn  L-lntTyitl  iiimIit  tin-  lUt  'jf  Jono  H,  ISitfl,  mm-  nt*.  ri488, 
Hpv.  T^ts.,  mill  iir<(  uniler  whul  ix  ii>>w  K^il»livi#ioii  Vol  thv  tK'lli  iirliclt^uf  ttur. 

Tb"  i>tB<'<T  immfl  in  l\w  Uitt  tiivicr  wiu"  iritil  muk-r  iIil-  iwl  nf  SUrrli  2,  imilt,  nnw 
till-  ijilth  artirli-  of  wur.  fur  i-iDtn^'z^k-tuvut,  aiid  not  for  Any  tc^a  It^TiniaU-Iy  l-Iiatk*^ 
libit*  iimliT  iliL'Kil  i>(  Jtiiif  U,  JHH)}. 

In  ri'murkin^upori  llii- v't-tit-ntl  offvtiivof  (■iiilK-.uIttiHrul  h^  tlii-iim*l  <>iit  in  llit-lt^b 
ArtifliL-  of  \\'nr  ■>(  Th>-  artiili-^  i>l  iwxi,  iiiiil  iii«.n  thi-  i-niki.-7./lt-im-m  lU'rintKl  in  tin-  act 
of  JuDf  14,  1H«I<1,  Jiiiltiv'-AflvHiilk- 4  itriit^ml  Unit,  ill  Iiif  ii|iiiiii>n  it|i'iii  1lii>  iilw  in 
G.  (_',  M.  (>..  ;JI. /i(/>ni.  i<uyi«:  •'•  "  •  Tin-  (■«nirl  inrtv  w.-ll  Ik.-  niiiiiw-ijiiil  Im  iiavc 
ri<tii>tnU'H  lliti  l-tMtti  Arliclt*  tw  finiU-iiipInliii^  an  i-itil!tv.Kli'ini;iil  or  tiiiKi|i|ilii'nti'>ii  witli 
jruuiltiluiil  iiilvul,  mill  to  havt'  aot|uilte>l  on  the  jtn.>UD'l  tliiit  tlii-rv  wm^  utiuii  Uio 
lei»tiiiiony  a  riii* mat iK*  tlouirt  uf  l*i  the  i-xi^tf ih-o  of  «ifh  imi'iii.  Bitt  if  tfii*  con- 
rlii>toii  lif  3<-iv|>ti-il,  tti<-  flirt  n-tnain.s  iJmt  no  i^u'li  i-niiMlriKiion  i-nuld  }ip^|H-rly 
KMVvrn  ill  omnit.'tit'ii  with  cbv  other i-harBo  («ai>M»zlemem  uii'ler  thetii.-l  uf  June  14, 
IwiHL  Tht;  Miiitiilf  iif  |Ki><i,  iti  vii-w  cif  wliicli  i(  wan  iin^femvl,  i.*  tli<-c\|iif.'4^iiiii  of 
exirfim-  vtKiluTxi-  in  n-jiafl  !<'  llit'  jirmxT  uw  ami  iliHivHitiiHi  <<(  thf  |iii)ili<-  rimin'V!*, 
Jviiiitl  I'V  llnr  i'S|ierit,'iue  "f  the  ^Juvi.Tnincin  I"  Imw  Jiw-nin?  iiniifi-alivi-lv  iiist-^nary 
t'l  lx">lirt>rv*Mi.  1 1  |kr<>viilfeiinii>lililii>ijiili-:4rti:<iiir>|iif  tli<'|tulilic  tn-iiwiry  ItyontK'titi^ 
Hint  uiiy  illMhuntiiiKoirii'iT  w'lii>>li:ilt  uitltilra».  Tmiiift-r.  ••r  a|>|<]v  uiiy  of  ili<-  |iiiMic 
iun<l>t  inlnLslml  lo  liitti  for  any  viin**'<<^"'^'t  authnrizei I  bv  lawalinll  Ik  deenuil  uuiliy 
i4  a  fftoni'iii-teinliezKli'iiH-nt  and  Ik*  ptinii^htil  m'l-onliii^ry.  Tlie  intt-nt  ot  llifotllcer, 
triietlier  iiirKn-enl  nr  irjniliilfiil.  fiiit-rs  in  im  iiiamitT  uilo  the  ^lalnlury  offcm-^-.  If 
hi*  art  of  withiirenRl.  u|)]>liitiliun,  eic-.,  of  the  fumU  ib  «iiuply  oav  itot  iinth'Tizi'il  hv 
oxiFliiiK  law.  Iip  IH  (•'•'''/ "f  'hi'  rritm'  hi-nt  ilt'tiiicl  Uy  CiinjfTv*.  Hiw  hilfnl,  if 
iiittiii'eiil,  may  [NTbajis  Ik.-  i-niL-'iilcri-il  in  [nitiffatioti  nt  ]iuniBhtni-nl,  liut  i-na  iinl  tw 
reliiil  aiwn  iiia  leiml  barauitinrt  ■■■ouvictiiHi.  TlR»r.ilfvnii'crraie«l  by  thisarl  lielooiis 
l.t  til"  rliu*  known  ity  nt'itn  jiruliiti'it'i.  Imt  it  in  ii[«iii  tin-  rciirooBion  of  lliisrJaa^  of 
iih'fi:cfS  thiit  (be  Ktffly  ,i(  tht.-  public-  tiViutnry  lttr;f>.lv  fti-|iL-iiil»." 

In  the  nnl)lii«tion  to  the  Aniir  of  thiH  is:#,  tlw  Secretary  <if  War.  approving  the 
vi<-ftsof  Jtnljte-.\<lv'«iile  in'Mt-ral  lli->ll,  waid:  "In  th«!  ii|>iniou  i.f  the  !-wn-l«ry  of 
Wiir.  they  nitalu  wt<Il  Imve  lonvii-te-i  Hn*atviin»^l  oEat  le«Mt  a  jiorlinn  of  iheehiirvi^i 
violations  of  ilnt  art  of  .hiii«  U.  lHr«l  ( nnw  km-.  54?*.  Kcv.  Sin. ),  &  Malnte  enni-ttil  I'l.r 
tiK-  moro  i^inuilott'  iir.ilifli..n  ■  .f  thv  Trca^'iiry,  •  •  •  and  whi<-h  w ilhoiit  rtTtarJ 
to  the  Mi'f'rf  oi  thi"  ■■ffenih'r  ■ilMniuncw  all  ivithilrnwals  fri.'iii  a  public  iit*|>ocitorj  or 
tlimwwitiotw  ')f  puhh*-  niaoeyi'  nut  authiiri«>ii  by  uxprtf*  law." 

Ai"  a  mil',  thorefort,  lu-t^  'lolinefl  in  we.  .tHW,  Itcv.  Sic,  have  bt-L-n  brou;*hl  t"»  Irial 
»■  fiiiiHK/kiiM'nt  iiinlcr  ilhi»  -i^tiori  in  vitilaliofi  of  the  6*Ai  article  of  w»r,  an<l  noI 
uiiiliT  the  "HJlh  Hrtifle  ol  war. 

See  in  thiif  oiniiei-iinii  in  aiMitlon  to  the  (^mm^  uln'ncly  cttt^d  ihoflo  pcblfsbol  in 
the  (•>Ilowiniruenenil  ti>nrt-in«rii«l  <.rilt-n>  (War  FV|mr1m9nl):  5,  of  llw;  21,  ftS,  81, 
of  ]»:4;  .V.'.  <>ris;7:  s,  .,f  1N<1:  ;i(4  i.f  iw«. 

Stx-nU.s.  II.  17L'.  A.  ti.  O.,  ..f  IWW  (or.ler  piilill^hinii  ca.'*e  of  Capl.  (I,  M,  Cnrlw, 
Coqiw  iif  Kii)!tnecn<).  St-^-  liirthiT,  (J.  M,  t'arliT  f.  Vbljuidiry  i  Uli'i  K«l.  K(-jH>r1*ir, 
p.  014).  In  the  hitler cupe  the •imn,  iuUr  "/"i,  ^i<\:  "  Il  is  a\i»'  eonietak^l  tlint  iiikIut 
the  Bisty-floi-onil  ariiile  <■(  war  ni><-li«r}p*  ran  li*  prvferTfl  thai  incnibraivii  in  any 
iithiT  tirticlf,  iiinl  thitt  im  tin-  t-bitr^r  'm  that  i>f  i>iuliexxlf  uifnl  il  in  covfrvil  by  eithei' 
the  tirM,  Iniirlh,  or  ninthiianivraphof  thcMxiietbarlicliiof  war.  Awumlnu,  hiilnol 
(liviilinif,  that  no  char;;e  i-an  Ih'  laiil  nmler  the  Sisty-tiwon*!  Arlirle  of  Wiir  tf  it  is 
invniiMiK><l  iiianv  pn-^vliim  aitii.'le.v(ill  it  it>amMirenI  titat  lb<>eii>K>/xk-iiM-nt<Ie[ine<l 
ill  Mi-tion  .VIpW,  1{evit>«il  Sratiittw,  Is  not  the  onenti*  <lenonnre<l  in  eilhir  the  tlrsl  or 
(uortli  iiiiniKraph  n^fiTnit  !•>,  and  I  itm  al^i  of  tht-  opinion  thai  it  i>  a  t<|H-<'it-H  of 
eniU-wlfniHfit  ■lifh-rt-Tit  fr"jn  that  ilt-tlin'il  in  tin?  ninlli  iiaL-rtjjrvi]ib  ni  the  "Sixtieth 
Artich'  o(  War,flinc*'  the  nimn'y  whirli  is  thf  Hibjeil  nf  einl>eiucleiut'nt  nruhr  the  lat- 
ti?r  artiilft  in  money  'fnrni!'h*'<l  for  inilitarj'  si-nicf.'  when-as  uniler  aoi-tion  .VIKK,  the 
It^rrn  ' money '  oJinprt-bfU'lH  any  public  nxmey,  whether  a[n>roiiriat«^l  fiTthe  mili- 
tary flpr^-ire  or  for  otln-r  piir]H«-K  The  offenee  denoiim-wi  in  sivliini  54f4«  is  iiiinrh 
l>r<>a'li-r  ant)  more  i"<jmprehensivi' than  the  other,  tht*  lormtT  lieinit  the  appliration  by 
a  (ILvbtirhiuu  ofliwr  of  money  to  anv  iinaulboriiecl  pnqMirc?.  whilitt  nnder  the  iiintn 
panmraji^ih  menlionwl  the  inonpy  wdieh  is  iht-  mil)j»>ct  of  the  emltezzlenient  in  money 
ftp|iO>|inale<l  Mjx^cilically  for  the  niilitary  M'rvice,  an<l  it  in  ipiite  pnil^abto  tcvini  the 
eonlext  t>f  the  entire  pantttraph  thai  the  tenu  'eiiilK'Zilemeiit,'  «e  Iherv  enijiloywl, 
means  Hinh  an  offenre  an  in  peneraily  nnden^t'iod  wheix*  out-  havinir  thn  monev  ol 
anothi>rin  hl-<  i-uattnly  apprnprialeo  il  to  his  own  il«c  with  f<>loniuiis  intent,  intending 
lo  deprive  the  true  owner  then-ul." 
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tlie  discretion  of  a  court  martiul  in  iinposinK  seiitcnoe.  XXXIII.  41*5, 
X"»''-mfMi;  }S72.  Hut  h'l'i.  that  to  voiisliliiti-  smOi  rmUczzlciiU'iit  it  is 
not  nwessary  that  IIhtl-  should  Imvc  Iiihmi  ii  (wr.somil  ronviTsion  of  the 
funds  or  Hn  intent  to  defraud.  The  objoct  of  thn  law  is  to  provide  a 
•inf(rjju»rd  iij;ninsl  tin-  iiiisii!?c  mid  dlverlitifj  from  their  iippointed  pur- 
pose of  pulilie  nioiiev-,  and  the  Intent  of  the  olTetidrr,  wbellu-r  fruiulu- 
Leut  ur  itot.  enters  in  no  respect  into  the  statutory  crime.*  If  the 
withdniwal  or  iip|>liiiitl(in  of  the  funds  !»  simply  one  not  ])reseril>ed 
or  aiithori/i-d  by  law,  t]ie  offctin-  is  complete.^  XXV,  osh,  M<nj,  IfUdS; 
XXVIl,  ntt.  Juiy,  IfiGS;  XXXIII.  41H,  3^«vv«&'r.  IftrS;  XX'XVIU. 
1'i>,  .i/iiy,  1^7t).  An  aliwenre,  however,  of  erimiiml  motive  in  the 
itlepil  tiel  may  hv,  shown  in  nnti;;:iti(jti  of  si'iitemi;  In  a  niititHry  ruse. 
XXXUl,  ■494,  itnjtra.  So,  /wit/,  that  it  enn.stitutcd  no  fif/emic  to  a 
i'harge  of  an  emhczzlemenl  of  this  i-liiss  {thou^'h  it  might  be  shown  in 
mitigittion  of  puiiishnient)  that  the  otlii-vr  hud  restored  )«  the  pnldie 
depository  the  fiindw  illegally  withdrawn  liy  him  before  a  fonnal 
deniaiul  wha  iimde  for  the  same.     XX\',  TtSS,  mtpm. 

155.  It  is  ti  defi'nee  to  u  char^r  (niuler  this  Artii-le)of  the  embezzle- 
ment delined  in  See.  fl4tK.i.  Hevised  Stututea.  us  eonsisttng'  in  a  failure 
to  saful}'  keep  public  iiioueys  by  uri  ofHi-er  eharjfed  with  thu  safe- 
ktH'pinj,'  of  tin-  sutiif.  (hut  the  funds  iill-jj^cd  to  hnvo  been  embezzlml 
were,  without  fault  on  tiie|iartof  the  lu'cnsed.  lost  in  transportjition  or 
fnuiduleiitly  or  feloniously  abslnteted.      I,  435,  .Voi^^mbtT.  JSGH. 

156.  In  view  *if  the  injunrtion  and  di-tiniliiui  of  Set-s.  36a:i  and  5491, 
Rev.  Sts.,  an  otiieer  who,  in  his  otiieial  capaeity.  reeeivcs  public  monoy 
(not  pay  or  an  alli)wnneel  whieli  he  fails  duly  to  aeeoimt  fur  to  the 
l'nite«l  Stales,  is  j^uilty  of  enibezzleinent.  The  statute  makes  no  dis- 
tinetion  as  to  thcBourees  from  which  the  money  isderived  or  the  eirrnni- 
starn-esof  it-*  iveeipt.  Xor  is  it  material  whether  or  not  the  ofticer 
aelnalty  Citnverted  it  to  his  own  use  or  what  was  the  motive  of  hi.-'  ilis- 
[Mwition  of  it.  .So  /ujt/  that  an  ot!icer  who.  having  claimed  and  exacted 
certain  moneys  of  the  I'nited  States  from  guvernnient  contriicturrt. 
failed  to  |)ay  the  Minu' into  the  Treasury,  or  to  duly  aci'OLirit  therefor, 
was  K"'''.*"  "f  cuibczzlement  under  this  Article.     52.  IHH,   /•Wjnutrtfy 

167.  Where  an  officer  allowed  to  an  enlisted  man  and  paiil  to  him,  out 
of  certain  public  funds  consisting  of  the  pi*oceeds  <(f  a  public  sale  of 
coiwlemncd  ([uartennaster  stores,  an  ntntvunt  of  ti'n  per  centum  on  the 
tolalof  such  proceccU.asa  eompcnsutiun  for  the  services  of  such  man 
as  auctioneer  at  the  sale,  htitl  that  such  iwiymcnt  was  illegal  and  unau- 

'  R«H  remarkB  (if  the  Secretiirj-  fi  War  in  G.  0-  M.  O.,  M,  W«r  DepBrtnipnI.  18*2. 
iguottHt  in  prvi.v<liiiK  riolf. 
*Con)|iBre  iA  0\>\a9.  AL  Oen.,  473. 
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thorized'  nnd  constituted  an  eiiil)ez7.teiDeiit4jf  pii)>lk' money  (-haryv»l>Ie 
under  this  Artii-lc.     69, 1'lU.  Aj^r^'f,  1S9.!. 

158,  Wbflboi' mvU couiuiittJ'd aj,'aiiist','»V/(«««ai-e offvmtvwithiti this 
Article  i»  a  question  to  Ijo  Ooteriiihiud  by  thw  eUviuuatuuws  of  cnvU 
tTl»C',  and  ill  rejfurd  to  wbicli  nogeuenil  ruk*  can  I»e  tuid  down.  ]f  the 
offeuce  Im?  committed  ou  a  military  ro<ervatii»ii,  ur  other  premisses 
otrupied  by  the  army,  or  in  it-  neijflilwrhood  so  na  to  be — so  to 
^tpeak — ill  the  foiistructivf  ])rpseiicn  of  the  army;  or  if  c4mimitted  by 
an  officer  or  noldier  while  on  duty,  particularly  if  the  injury  is  done  to 
a  mumber  of  the  commuriity  whom  the  ofTeiider  h  »|X'eially  reiiuired 
to  protect;  or  if  eommitted  in  the  presence  of  other  soldieiN,  or  while 
the  offender  is  in  uuifonii;  or  if  tlie  c»ll'endcr  um-  his  military  position 
or  that  of  another  for  the  purpose  of  intimidation  or  other  unlawful 
iufiuonce  or  uhjwt— the  olfenec  will  in  jfeneml  properly  be  ref.mi-ded 
as  an  uct  prejinlieial  to  |food  order  and  military  discipline  and  eo^nii- 
zabte  by  u  court  murtiiLl  undt-r  this  Article.  The  jud<;iiient  uii  the 
subject  (tf  a  court  of  inilttary  olKcers.  I'xperts  as  to  such  ca^c^.  con- 
llruied  by  the  pro|»er  it-viewing'  coinniander.  pthould  Im'  reluctantly 
disturU'dV  XLIX,  208,  .-Iwytw/.  1885;  28.  207.  Ntn^t^uher,  ims:  34. 
:ISI.  A,u,mi.  ISfitf:  38.  ir.l.  Odohir,  /S.if^. 

169.  The  fullowin^'  offences  Imve  been  held  projieriy  chai-ped  or 
cliargealde  under  ihi^  Article,  as  dis'tnit-rn  or  iit't/luiH  "to  the  pivju- 
dici'  of  jfuod  order  and  military  discipline:"  Prunkenness  or  drunken 
and  disorderly  conduct,  at  a  ptwt  <ir  in  jmblic.  I'omruitted  bj  a  solilier 
or  ofiit-er  when  not''''ou  duty."  and  when  the  act  (in  thii  i-ustwif  an 
ofliiN-r)  does  not  more  pi-opcrly  fall  within  the  ch'scripti<m  of  Aii.  <I1. 
I,  i*i:i.  Iki-nnh^r,  ISfrJ;  VIII.  3<>*i.  }fatj.  hSO^;  XXIV,  Tl».  /ArvwW, 
ISdG:  XXVUl.  575.  J%,  imS.  Kseape  from  milttwry  continemciit 
or  cu>*tod3'  (where  not  anionutlnj?  to  ileHortion  «ee  S  HtAT,  /fHf.) 
X.  .*i74.  Xoiwmi/fiT,  /.Wj.  Hreni'h  of  arri'st  (where  not  properly 
eharpeahle  under  Art.  *>5).  XXIX,  17.1,  Aufftatt,  1HG9.  Diselosing 
a  Biidini^  or  sentence  of  a  court  nmiiial  in  contnivention  of  the  onili 
prescribed  in  Al1.  s+  or  ha.  XXI,  *Vli<.  Sr^j/Uui/fr.  ISfJti.  Ili'fusal 
by  un  otheer  or  Holdier  to  tealify,  when  duly  required  to  attend 
and  jrive  evidence  a^  i\  witness  before  a  court  niai-tial.  XLII.  .^itti, 
April.  ISSO.  .loiniiijf  with  fither  inferior  olHcer;-  of  ii  regiment  in  u 
letter  to  the  colonel,  asking  him  to  resign.  XLI,  SiyO.  J/«y.  JS7S. 
Meglccting,  by  a  senior  officer  "present  for  duty"  with  his  rcj.i-iment, 
to  assume  the  command  of  the  same  when  projieily  diMolvcd  ii[H>n 
hiin,  aud  allowing  .sticli  connnand  tu  l»^  exercised  by  u  junior.     XI, 

'  Sov  ^tpiniuii  •>{  the  8(.>cvik1  Cuuipl  roller  uf  Itii*  Tn.i>»urv  )wibll«lie<J  In  Cirv.  >\i.  S, 

A.  li.  o..  nm. 

«Sw  pw.  7,  p.  IT,  C''JUrt-Mnrtiiil  Maniiiil  <.f   lUOl. 
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ITS,  ^ovemh^r^  ISS^.  CuliJabli;  iiiivlpnii-tice  by  ii  uiedicHl  odicer  lu  the 
eonrst*  nf  his  ivjfiilnr  mililm-y  litily.  II,  ;US.  ^fntf.  1S6J.  CoIIurJing 
with  lH)tiiity  liritki-rs  in  pfuciiriiig  fnnKlTilonl  L>iili8tmeiit8  U>  lie  uiuiie 
and  Imunties  Ui  ^m*  (niM  thereon.  XIV.  32«.  Mat/^  1865.  Vkilatiotis 
by  ail  oili<'i*r.  of  army  rcKiiliitiniih-.'  in  Ijiclclirifj-in  and  piiri-liaHiiif;. 
thiTnijrh  aiinihtT  ptirty.  public^  jiroporty  suM  at  iiuctinri  liy  Iiiniself  a» 
(jiiartoniinstcr;  al^,  in  pitt'chnsin^  Hiihsi8ti>nc(>  ntoros,  OHtoni^ilily  for 
domostii-  n!«o.  tuit  ivally  for  purposes  i»f  traflic.  XXXIX.  ^S8, 
jYofifuhrt'^  ISTT.  ('aiisiii|r  (hy  a  (|iiarterinib«tcr)  troops  to  lio  trans- 
ported upon  n  steamer  kiion-n  hy  him  to  bo  un»afc.  XV,  801,  Jun^^ 
I8G-'.  Payiiijf  money  due  under  a  coiitniet  (for  inilitnry  supplies) 
to  »  piirty  t-o  whom,  with  the  knowledge  of  the  ac<'iiscd,  the  eontract 
hnd  been  transfen-ed  in  eontnivention  of  See.  3737,  R<»v.  Sts.  XLII, 
44,  ytwrinh-i'^  JS7^.  Ineitiuir  0»y  »n  nlheer)  another  offieer  to  ehal- 
lenge  him  lo  tight  u  duel.  XXVII],  i>.V».  ./««*■,  If{ii9.  Assomiity  (by 
a  soldier)  to  bo  a  x-orporol  in  the  reeruiling  rtervicp,  and  flj*  sneb  enlist- 
ing reemil-s  and  obtitining  bnurd  hiul  Icwlpinjr  for  himself  and  ivcrnits 
without  paying  for  same.  XXXIX.  2:i'.'.  Ort/Jur.  j!^77.  Prin-nrinjr 
(by  a  soldier)  whiskey  from  the  pocst  trader  by  forging  an  order  for 
the  H»mi'  in  tin'  nanieiif  )i  laundlt'Hs.  XXXVll.  '27^K  ■frmif/ny.  IS7^. 
Itirach  of  fjiilli  (by  ii  wildit-r)  in  refusing  to  pny  the  [Mist  Iriider  for 
articles  o>itained  on  eredit,  upon  orden*  on  him  which  had  Iiewi  gimr- 
anfi'i'd  or  approve*!  by  tht^  compaity  commander  upon  the  condition 
that  the  anirmnt,'*  should  lie  |Miid  "n  the  next  pfiv-dnj-.  XXVU,  'ih!J, 
AV-yrf^-j/.V/-.  lf(08,-  S6S,  M<irvh,  jmO;  XXVIII,  298.  Janmry.  1SC9; 
XXIX,  574.  .hnitiartj,  1^70.  fJnnibling  by  nffirers  nr  wildierK  under 
such  riii'umstjiTires  iis  to  inipitii'  militjiry  discipline  (when*  t  lie  rondiu-t, 
in  the  ca-st^  of  an  otfieer,  does  not  rather  con.-^titut*'  iin  offence  under  Art. 
61).  XXXI.  4IM-,  J/'/y,  /.s'*/.  Striking  a  soldier,  or  Using  any  unnec- 
essary violence  again>t  a  soldier — by  an  otBeer.  39,  ^.'i.  Fthi-utinjy  IHHO. 
Noglert  on  the  part  of  an  offieer  of  engineer*  to  over)*oo  the  execution 
of  a  contract  fur  a  public  work  placed  under  hi*  ehargr.  the  due  fulfill- 
ment of  such  charge  lieing  a  inilitnry  duty.'  31,  8.'m,  .[/'/■//,  iss!). 
A  public  criliciBtn  in  a  uewttpaper,  by  an  officer,  of  a  cajte  which  bad 
been  inve«tigate<l  by  a  court  mai'tirtl  nod  was  awaiting  the  action  of  the 
Pre*ideiit.  L.  St!,  J/'OrA.  7aw;.  Af-suming,  by  an  ofticcr,  to  copyright 
as  owner,  and  thus  RsscTtiug  the  exclusive  riglit  to  pubU>ih,  in  an 
abrirlged  form,  the  Infantry  Drill  Ileguliition.i.  projierty  of  the  I'nlted 
States,  and  the  fomial  official  puMimtinn  of  which  bad  already  been 
announced  in  orders  by  the  Secretary  of  War.     M.  'ATA,  I^txymhei^.  189 J; 

'  Virilnrioiis  nf  Army  K<-Ku1»li>iiis  in  eemTal  an-  ymj|«>rly  chiu-jreableiui  UM^IerlN  (or 
<li>>>ii\t4-rsi  M  ihu  nruju'liiv  u[  ifaml  onlerati-l  luililary  diucipUut:. 
■«ee  Knnklor.  U.S.,  llfCt.  Cla.,  aiW,  411.  411'. 
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62.  i JtJ.  (ht,.lH-i\  t89S.  SeMiiiff funtioimiH  iiiiliUiry  i*tore(*. bv  an  offirer. 
witlitjut  <Uie  iMitifi*.  Hiid  in»l  fHf*]x-n(iinjj  lln*  wilr  wht-ii  lii'tlvr  |H'ic'.>s 
ruuld  Imvo  hvvi\  oUtiiiiircl  h\  cU'forriiig  il.  in  violatiuri  of  army  n-gii- 
latioii^.  50,  44«l.  fhfrH'tu-i;  IHUI.  MiMitiiidma  by  h  Mildior  nt  tttr({**t 
pnu*tU'<\  t'i>iiKiKliat.f  of  lnvaobt^s  of  tin-  puhlihUed  iiintrurtitins.  fuUe 
-ilaU'iiii'iiL'*  <tr  iiuLi'king.s  with  a  vit'>v  f  ratidiilt'iitly  tu  iihti^um'  a  .-cori',  Ac. 
20.  :t57. -Vv(,whA«v,  A'V?,-  21,  -.iJU.  Aw^ifity.  /.^iT.  Violattuii.  by  a  sol- 
dier, of  a  pledjfO  jrivoti  to  hisf«iiiiuiiiidiii;f  oIliciT  to  abstain  fmiii  tntuxi- 
(tttiiii;  lu|iior.H,  on  tin*  faith  <if  whicii  a  i>i'cviiHi>  olfoiii-c  wu.^  i-oiuloiii-d, 
44.  1 1.  X'n>-iiihiT,  JUiKK  Itif^niy,  by  a  iwldicr.  committ<^  at  a  military 
im^t.     21,  4*).  Jawftry.  Ji<S-S. 

160.  The  following  acts  have  been  held  »ot  to  be  irojf iiizablc  as  ollonees 
under  this  Artii-le:  A  mere  brea**h  of  the  peace  rnmniitted  by  a  soldier 
'(while  absent  alone  iind  at  a  disiain*e  fn»ni  hi.-*  pi».-*r')  in  a  >tivet  of  a 
city,  and  in  vtolaiiou  of  a  nniiiii-i|)]tl  ordinance.  XX_XJII,  277, 
AutpuU  JH72.  PlH'iUniary  tl*an.-!ju:'tio]n4  between  enlisted  men  of  a  cul* 
pable character,  but  in  their  private  ia|)j»city  and  not  diiTctly  atTectiny 
(lie  service  or  impuiriny;  military  fli-.ii]iline.  XI,  VM).  Juhrmify,  IHV,.',; 
XVTII,  3S0,  X«*v/«Arr.  imo;  XXXVI.  4.S«i,  J/.iy,  Itao.  .S|xviilnting 
and  t'!»mb|intr  in  stoi-ks  by  a  di,«.bui*sinj;  olKeer,  thi>  proper  iK-rfornmnce 
of  whos<^  military  dnty  wa?*  not  alVectcd.  (liut  /■-,!(*«,(/(,  «(A(/tliat  lie  bo 
ndieved  from  the  duty  of  disbursing  publie  monyy.)  XVll,  22,  '/"/y, 
ISQj.  Ue"nlistinj.'  hy  the  piXK'un-nnjiil  of  the  rwruitiiijr  otticer.  after 
having  been  tlischarged  for  a  <li»iiliility  sljll  continuing;  the  ad  U'ing 
in  gitwl  faith,  and  the  alleged  otfenct?  being  committed  l»efore  the 
party  eonlJ  'Iw?  N-iid  to  have  fully  coine  into  the  sen-ice.  VI.  2M3, 
J»nr,  IHH.^  A  re.M^rt  to  civtl  jiiiicci-ding-*  by  suit  against  a  superior 
oUicer  <>n  account  of  wtx  done  in  tho  perfonnanctt  of  military  duty. 
But  hi'hl  (hat.  if  the  verdici  should  l>c<  for  tin'  defendant,  and  it  should 
apiM'ar  that  tliu  suit  was  wiihuut  proUiMe  luuse  and  niali('ious.  a 
chai-ge  under  this  Article  mii{:ht  iH-iha|xs  !«■  sustainable.  48,  ^.-/rtO'Wi-y, 
IHUl.  Tlu!  mere  loauiug  of  money  at  usuriou-*  or  excessive  rates  of 
interest  by  a  no^comuli•^siun('d  olKcer  to  privates,  uuless  it  Khould 
clearly  bv  imule  to  appear  that  tsuch,  conduct  promoted  de*eition«  or 
other  results  prejudicial  tu  the  discipline  of  the  conmiand;  hut  a« 
tlie  |)nielicc  in  tins  ca>e  had  Imth  l^uig  continued,  and  wa-  clearly 
demomlizing. '('/*'*Vi/  that  tho  iioiicoijmii.sKioned  officer  be  suumiarily 
diiicliarged.  53.  ITH. .  |/»«7,  WW.  The  iM-eoming  infected,  by  asoldier, 
with  a  diseoMu  untitling  him  for  service,  a-v  the  residt  of  vicious  con- 
duet.     61,  8dtf,  SepttfiiUr.  I89S. 


'  S.*  S.  I ).  206,  IVi>l.  Mcj..  IS1I5;  il<».  S,  I'lL.  IftWl,  and  th«  order  pnwnribinit  Kutxlnnni) 
ponUliinenti'.     ('•jun-Miinial  Mutual  ilWl),  p.5-1. 
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SIXTY-THTUI)  AKTKLK. 

All  n'laiiuTfi  In  tin-  i-aiup,  iiml  all  iH-nMiii:*  M-rviiii:  wiili  ilie  aniiiiv  of  the  Cnited 
Stiin—  ill  tin-  lif\t\,  lliiiiit!li  ii"t  «'i)lii>ttHl  Hililifrx.  arc  !■>  U-  Rilijwt  tn  unleiM.  wmrtliiig 
t<i  thf  niW  uiiil  liim-ipliiie  <if  war. 

161.  Tin-  lu-c'i'ptcd  iiitcrpivtutioii  ()f  this  Artirlf  is  tiwt  it  subjects 
(in  tiiiio  of  will*)  tho  rliissos  of  {MM'scins  sjx'citied.  not  only  to  military 
disciplino  mid  jjovcniiiipiit  in  jroncnil.  Imt  also  to  the  jurisdiction  of 
coui'ts  timrtiul.  uixin  tlio  thfury.  pit>liu)ily.  that  they  are  thus  made 
for  the  time  Ihmii^  a  part  of  the  army.  IiidividtiaU.  however,  of  the 
ehiss  termed  "  ntaJiu-ri'  t"  ih<  iiimj'"  ov  otfieers'  servants  and  the  like, 
as  well  as  camp  followers  jjenenilly.  luivo  rait'ly  l)een  subjected  to  trial 
in  our  sen-iee.  For  hi-eac*hes  of  disfipHne  eoniuiittetl  by  theui.  the 
Iiimishnieiit  hsis  «:enenilly  iM-en  expulsion  fnim  the  limits  of  the  i-amp 
and  clisniissal  froiu  employment.     XXIII.  :131.  S\'"r, hJh/;  1866. 

162.  The  distipline  authorized  liy  the  Article  has  uuiinly  been 
applied  to  the  description  of  "iH»rstins  sen-in^  with  the  armies  of  the 
I'liitcd  States  in  the  field." — that  is  to  say.  civilians  serving  in  a  quasi 
uiilitai'y  caimcity  in  connection  with  troops,  in  time  of  war  and  on  its 
theatre.  Thus,  duriny  the  war  of  the  rebellion,  civilians  of  the  fol- 
lowinj,' classes  were,  in  reiH-ated  cases,  held  amenalile.  under  this  Arti- 
cle, to  the  military  jurisili<'tion.  and  suhjected  to  trial  and  punishment 
l)v  courts  martial: — Teamsters  employed  with  wajron  train.s.  watchmen, 
lalKjrers  and  other  employees  of  the  ciuartermaster.  sul>sisteni*e.  engi- 
neer, ordnance,  provost-maishul.  Ac.,  departments;  ainlmlance  drivers; 
telegraph  o|K*rators:  interpreters;  guide-;;  iwiymasters*  clerks;  veter- 
inary surgeons;  '"contract'"  surgeons;  nursesand  hospital  attendants; 
conductors  and  engineei"s  of  niilroad  tniins  ojM'rated  u|>on  the  theatre 
of  war  fur  militaiy  purposes;  officers  and  men  eniiiioycd  on  govern- 
ment tnuisports.  &c.  VII.  IIH.  h-h,>uiry.  isi;^;  IX.  HI.  U<>.  Mity. 
Ifii:.',:  XI.  4!ts.  }fnrrh.  isf,.-,:  XII,  :t7(;.   M.>,;l,.   /.sv;.7,-  XIII.  45Vt. 

Jfitrr/,.  IS/;.'i.  But  tln'  mere  fact  of  enii>loynietit  by  the  govern- 
ment pending  a  geiu*nil  war,  does  not  rencb-r  the  <'i\il  employee  so 
amenable.  The  (fuiiiloyment  umst  be  in  connection  with  the  army  in 
the  tield  and  on  the  thi-atre  (»f  hostilitie-.  ^'II.  4:>Z,  •'^>j>(emhti\  1863; 
.'>11.  Aj'i-'l.  JSO.'f.  The  forfeitures  adjudged  by  courts  niai-tial  ag:iinst 
such  civilian  employt'es  should  1«  withheld  fr<»in  their  pay  and  allowed 
to  remain  in  the  api)ropriation  to' which  .-uch  pay  pertains.     Card  l»8:i0, 

163.  /AW  (June,  lMi;j)  that  the  foi'ce  i-mployed  in  the  "Kam  Fleet'' 
on  western  waters  Mas  propci'ly  a  contingent  of  tlie  iirniy  rather  than 
of  the  navy,  and  acconlingly  that  civilimi  rommau'lers.  pilots  and  engi- 
neers employed  upon  such  tlet-t  <luring  thi>  wiir  and  U-frnv  the  enemy, 
were  persons  serving  with  the  arruirs  in  thn  ti^dd  in  the  sense  of  this 
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Article,  and.  therefore,  iimenablc  to  trinl  t>v  court  martial.  11.  .'>T(), 
'/'i»f,  28(fJ. 

164.  Ciril  empbypts  of  tl»«  United  Stitteti  .wrvii)>r  wltJi  tbu  army  in 
the  lield  (Iiiriiip  uclivt-  wurfuif  with  hoHtilt?  Indiiin  triUch.  /«/'/  mm-na- 
ble  to  trial  hy  t:oiirt-iimrtlnl  undur  till*  Artick.  XXXII,  ysii.  .V'frc/i, 
liiTii.  A  civilian  >vlji>  artinl  at  ^uicle  to  a  command  ojiei-nting  in  a 
bo«>tile  niorcna'nt  during  an  Indian  nm-.  /W^«o  triable,  XXXVI.  435, 
Man.  i^^- 

166.  The  jurisdiction  authorized  hy  this  Article  cannot  be  extended 
to  eirilians employed  in  connection  with  the  aniiy  in  ft'tiu'ofj>ni<Vy  nor 
to  civilians  employed  insnch  connection  diirin*;  thfiM^rindof  an  Indian 
wiir  but  not  on  the  theatre  of  such  war.  XXW'lIt,  .'i;»7,  A/>ri/.  Ifi77. 
In  view  of  the  limited  theatre  of  Indian  waiN.  this  eM'cptionnl  jurisdic- 
tion is  to  be  extended  tocivilinns.  on  account  of  uffniccs  coinniiltiHl 
duvinj;  such  wai-s,  with  cvi-n  givater  i-anlion  than  in  ii  gi'ncrai  war. 
XXXVIII.  »U1.  .Ai/„,  JS77. 

166.  ( !iviliiins  i-iiiinot  Ipjp^lly  be  subjected  to  military  jurisdiction  by 
the  authority  of  thi^  Article  'if/,r  the  war  (whether  general  or  agniiu-t 
Indians),  pending  which  their  offences  were  committed,  huf^  terminHltHl. 
Tin?  jnrisdictioii.  to  !«■  lawfully  exercised,  mu-st  be  esei-cised  t/urinff  the 
sfatua  Ufi.     X  X  X  \'  1 1 1 .  04 1 ,  ifff/mi. 

187.  A  civil  employee  of  the  I'niletl  State*  in  time  of  peace  is  ma-^t 
clearly  not  made  amenable  to  the  military  imisdiction  and  trinl  by  .■ourt 
martial  by  the  fact  that  lie  is  employed  in  an  office  connected  with  the 
iidmini^itraliun  cf  the  military  branch  of  the  government.  Such 
employment  dues  nDt  imikc  him  a  j»trt  of  the  militiiry  c-tHblishtuent, 
nor  i»  hisolTenee,  however  nearly  it  luay  alTcct  tiie  military  fcrvice, 
"acase  ari-sing  in  the  land  forces"  in  the  sense  of  Article  V  of  the 
Amendment.^  to  the  Cuii-stitulion.  So  /»,M.  that  a  civilian  cU-rk 
employed  in  tiuie  of  peace  in  tlic  ullice  of  the  cliief  quartermaster  at 
Sun  FranciM-o  wum  iiianife.slly  not  amenable,  under  Uii»  Article  or  other- 
wise, to  trial  by  court  martial  for  the  etnbcz/.lennMit  t)r  miMipplii-ation 
of  government  fund.--  appropriated  for  the  t^iuuteruiaster  department.' 
And  remarked  that  if  (hisotliciiU  could  IxMuade  liable  to  such  jurii^- 
diction.  all  the  male  ami  fcfuale  clerk^i  cmpli'vetl  in  the  \^'!lr  Depart- 
ment might  n]K>n  the  >uine  principle  \w  held  thuK  iimennl>h'  forofIence.'4 
against  the  (toverument  committed  in  connection  with  their  duties. 
XXXVIII,  3.'JJ*,.-l/>/v7.  /.v;;.  And  so  /icM  m  the  en.-^e  of  a  civilian 
clerk  eniployed  at  Camp  Uobinson.  Nebi-aska,  charged  with  itnit^piriiig 
witli  contractors  to  defraud  the  United  Statea;   the  post  not  being 


'Set-  th<-  (-imliniittlorv  npiiiivn  la  thh  CMM  i>f  thv  Attorney  (leueral  of  May  lA, 
187*— 10  tlirtiuf.  U. 


58  ARTICLES   OK   WAR.  [63-65 

within  the  theatre  of  any  Indian  war  or  hostilities  pending  at  the  period 
of  the  offence.'     XXXVIII,  Wl,  Jtine,  1S77. 

168.  IlfM^  that  superintendents  of  national  cemeteriea,  being  no  part 
of  the  aniiy,  but  civilians  (see  Sec.  4874,  Rev.  Sts.)  were  clearly  not 
amenable  to  military  jurisdiction  or  trial  under  this  Article  or  other- 
wise.'   XXXVIII,  557,  April,  1877. 

SIXTY-FOURTH  ARTICLE. 

The  officeru  and  aoUliers  of  any  troops,  whether  militia  or  others,  mustered  and 
ill  ]iay  of  the  Tnited  !^tate^,  Hhall,  at  all  tiniea  and  in  all  places,  be  governed  by  the 
articles  of  war,  and  shall  lie  Bnbject  to  be  tried  by  courts- martial. 

189.  It  is  a  general  principle,  continued  by  this  Article,  that  mili- 
tary offences  are  not  territorial.'  So,  held  that  an  officer  who  exhib- 
ited himself  in  an  intoxicated  condition  at  a  public  bull  in  Mexico, 
though  not  present  in  any  military  capacity,  wits  amenable  for  hia 
offence  to  the  jurisdiction  of  a  court  martial  in  Texas.  48,  52,  Jan- 
vunj,  1801. 

SIXTY-FIFTH  ARTICLE. 

(Ulicers  charveil  with  crime  shall  be  arreete*!  and  confined  in  their  barrack);,  quar- 
terH.  or  tciitx,  and  di'privetl  of  their  swords  by  the  commanding  officer.  And  any 
oflicLT  whii  leaves  bin  confinenient  l>efore  he  is  set  at  liberty  by  his  commanding 
officer  Hhall  l>e  dismisMcd  from  the  8er^■il■e. 

170.  The  term  "crime"  is  here  employed  in  a  general  sense,  refer- 
ring to  offences  of  a  military  character,  as  well  as  to  those  of  a  civil 
chiiractor  which  are  cognizable  by  court  martial.*  An  offence  in  vio- 
lation of  this  Article  is  only  committed  when  an  officer,  confined  in 
"close  arrest"  to  his  quarters,  leaves  the  same  without  authority. 
VII,  143,  Fthm'trij.  18G4:  XXV,  518,  JLty,  18G8.  A  breach  of  any 
arrest,  not  accom|uinied  liy  confinement  to  quarters,  would  )>e  an  offence 
not  within  this  Article,  but  under  Art.  fJ2.  V,  122,  Octt/hcr,  18GJ; 
XT.  I'i7.  yoiym/Mfr,  I8O4. 

171.  Simply  disobeying  an  order  to  proceed  and  report  in  arrest  to 
a  certain  commander,  /w/d  not  an  offence  chargeable  under  this  Arti- 
cle.    XXXI,  OiitJ,  AtujHst,  1871. 

172.  Where  an  officer  in  close  arrest  was  permitted  by  his  command- 
ing officer  to  leave  temporarily  his  confinement,  li<:ld,  that  his  delaying 
his  return,  for  a  brief  period  beyond  the  time  fixed  therefor,  did  not 

'Scf  opiniun,  to  ii  fiiiiilar  effect,  of  the  Attorney  (ienerat,  of  June  1.%  1H7S — 16 
Opiii^.  JS. 

-  Sec,  to  the  j*anic  effe<'t,  thf  opniion  of  the  Attorney  General  n-fern'-l  to  in  note  \, 
siijir". 

'SceMannal  for  Courts- Martial  (1W)1),  par.  3,  p.  14. 

•Compare  Wolton  r.  (javin,  Hi  Ad.iS  El.,ii6,  tW;  Simmons,  §  m). 
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properly  constituti- un  offoiin*  uniler  thU  Artirle.    XXX.  5(53,  Atu/u»t, 
JS70. 

173.  ThoUjtjh  any  unauthorized  Ioft\-ing  of  bii*  fontinemcnt  by  rin 
officer  in  cinso  arrest  U,  strictly,  n  violntion  tif  the  Arlii'Ic,  it  would 
sfiom.  in  view  of  the  soveif  mandatory  punishment  prosi-ribed,  that 
an  ofK<'er  should  not  in  jtoneni!  !«•  brought  to  irinl  under  the  same 
udIoj^h  his  net  was  of  a  roc'kless  or  delilwrateh,*  instil >ordiniiU>  churac- 
ter.'     V.  122.  O^tohrr,  JSeS;  XX\'II,  136,  Auyi^t,  /SG3. 

174.  The  re(|uirenient  of  tliix  Ailielo.  that  an  offender  "shall  Iic 
dismissed,*'  is  held  to  I>e  exelusivo  of  any  other  punislinient.  A  sen- 
tence of  di"*nii«*al.  with  forfeitui-e  nf  pay,  i^*  viiiiiuthorized  «iid  iiiop. 
erative  as  to  the  forfeiture,  and  a>*  to  this,  mbould  >ic  disapproved, 
VIII.  SOU,  ^ly>n7.  mi 

SIXTY-SIXTH  ARTICLE. 

Soldien  i-l)ar)tc<l  nitti  critiitM  Nh*ll  \f  <vitiSnc^l  iintil  trinl  hy  cuurt-martiiil,  ur 
r^flue>i  liy  |fn)[N.-ruiilliurity. 

176.  Soldiers  h«ld  in  milttan,'  arrcrtt,  while  they  may  bo  Hubjecttid 
to  such  restniliit  ns  niiij-  be  nei-e-s-^ary  to  prevent  their  esciipiiij;  or 
t'omiuittiiijf  vi4>h'iice»  eaiinot  le^iilly  be  i,ubjeeted  to  any  punisbuient; 
the  imposition  of  punishment  up<m  soldiers  while  thas  detained  has 
Jkh'u  on  seveml  oe<'asipiis  eniphatienlly  denouneed  by  depnrtment  eoni- 
mundei-s."     XXXI.  59",  .[mjtiKt,  JS7/. 

176.  The  word  '*eriuH'.s,"  us  u«pd  in  ihiit  Artielc.  is  construed  to 
mean  seriou^f  iiiilitury  offences.  So  that  a  soldier  should  not  ordinarilv 
be  "contined"  when  not  elmrjji'd  with  one  of  the  more  serious  of  I  he 
niilitjtry  olTeutvs — in  other  words,  when  ehargod  only  with  an  otfcnoe 
of  a  minor  iharueter.    36.  78,  OcttArv,  JSSf},'  60,  Nl.  .V^/pctbAtt.  JS9I. 

SIXTV-SKVEN'TH  ARTICLE. 

Nil  prx>%'oirt  tiiamlial,  ur  ulltir^r  nitmiianiUnji  a  giwnl.  I'liull  n-Juw  t«  nn-eivi?  w 
kwp  Riiy  iirim^iiiT '-I'tiirnittwl  to  his  cliaiirt'  1 1 y  an  oltioer  lietouKinK  to  the  ionva  of 
the  Unite<l  Staleii;  pmvi'l>.><l  tlie  oll^r-or  conmiiiliitK  hIiuII,  at  tlie  mine  time,  'lflivi>r 
ui  uvouni  III  UTiliuir.  nIkiiw)  liy  himM.'lf,  ii[  lliu  (Tiim*  climryinl  agiiiiu't  the  jirbviier. 

SIXTY-EHJIITII  ARTICLE, 

Every  offlwr  u>  whose  cbHiveu  tirlMuer  \a  rommittoi  Eliail.  within  twcnty-fonr 
buun  after  such  cotniuilmcnl,  or  bb  mon  nA  he  b  relieved  from  hiB  guard,  n^port  iu 


'It  in  ii"i<]i'f>'ni'»«  til  M  rImrKf  i>f  Iirpsih  <■(  amprt  in  violation  of  tlii""  Arlii'lc,  that  thd 
acuiiM^l  it<  iniKKViit  of  tliv  utlciR-L-  fur  wliii;b  Ik-  w  uif  am.t!l(."l.  Ht>u]^ti  (^I'milicu  I,  -ItM; 
iW.  tPreciiients),  UK 

'See,  for  cxaitiple,  the  remarks u( smh  itrtnintaitdera  In  CJ.0. 23.  Depl. of  tlie  ICaal, 
1863;  do.  W.  I)ep(.  of  California.  ISOii;  do.  'SA,  Ueiit.  of  the  l^ke..,  1K70;  d...  RHi. 
[)e|it.  of  Dak'tia.  IS'l.     And  cniiipare  reiiiarkK  of  Jnstien  Ktor>' in  Stetfe*.  Kielt), 
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irriting,  to  the  commsnttiiif:  nfBoer,  Ihe  uniui<  of  Bin-h  jirisuiier,  the  criiiii'  clisr^TBd 
aoBinst  him,  wtil  tin-  iiniiKM>f  (lit.- nllioL-r  ivtinmitting  him;  mid  if  \ie  Mh  tn  nuke 
Buch  tvpurt,  h«  Hhall  1k>  piiniolipd  as  a  ronrt-nunial  niay  direct. 

SIX'n'-MNTH  AKTICLK. 

Any  officer  who  jireiiuiiics,  wilhoiil  ]irL>i«T  luithoritr,  l«i  n>lt«Mf  any  prinuji^r  nun- 
niittc-tl  to  lii.-"  ohuTRC,  or  smffcns  any  ['licfini-r  sm  iwmuiittml  t<i  tvcufif,  oliiill  \tv  (rtiii* 
bbed  aa  a  iCOtuI'msrUal  uuy  ilirw-t. 

SEVENTIKTII  ARTICLE. 

Suuffift-r'ir  sulilit-r  jmt  in  amwl  ^halt  !«•  (Hmtliiiifi I  in  conflmincnt  mom  than 
etghc  ilayx,  i^rimlil  mwU  timeuH  arntin-mKniitl  can  lit>ai»»inb|p<l. 

177.  Detaining  soldiei-s  iu  anv^t  for  U'njf  and  uureafonublf  periods, 
when  it  i*  pnirttcalilo  lo  briny  them  to  trial,  b*  arhitmiy  and  oppre-w- 
iv"?,  mid  in  coiiti-sveutjoii  huth  of  tin-  li'ttcr  and  spirit  of  lliis  Artirle. 
"WlurtliLT  the  delay  in  any  cstnc  is  to  I>o  regai-de*!  hv  hj  far  uiu'ea.'sonable 
as  properly  to  siibjeL't  the  i-oiiiumiidiM-  i-csjH>usiI(li*  Ihcn'for  to  niilibirk- 
churgt'.s  or  u  t-ivil  action,  tmiftt  di>]jt>nd  upon  tht>  i*iri.ruin^taiice»>  of  the 
sitimtion  and  the  exiift'iiciew  of  the  »iTvii-e  ut  the  tirui-.'    XXX,  405, 

^«nf,  ifiro;  XXXI. :/.»:.  -d«5^«*^  jstj. 

SKVENTY  KlItST  AKTIC'LE. 

When  HI)  iiffli'iT  is  i«iit  in  mrent  lor  rh*'  |»nrprt(w  of  trial,  except  at  remote  niitllnry 
yMtx  or  I'tatiiMM',  tlie  nlJk-er  l»y  whow  "irtif r  lir  is  arrt*t<,«i  Ahall  tw  ihal  a  copy  vt  tiie 
diargce  tm  wbidi  liw  v  l»  \>v  triud  U  m.tvlhI  iijx.n  Iiim  nitliin  cisrlit  duys  after  bb 
Bmst,  anil  that  he  in  hrotufht  tti  trial  wUiiin  U'ti  <\&ys  th<'rva(t<'r,  im)cK<  ihu  iitn-msi- 
tieu  lit  the  w.-n-i<H'  i>ritvcnt  mirh  trial;  fiml  thi-n  Iw  nhiill  Ih-  hnrnght  to  trinl  within 
tliirty  ilavHaftt't  til.'  pxi>iraliiin  "(  wiiil  ti-n  ilays.  If  a  iii|iy  i.f  the  char):i'-t  1h>  ni-t 
pprvnl,  or  llii"  arn-slttl  <iHi(vr  Ih- ii"t  1irriii)(lit  to  li'iul,  tu"  hi'ivin  twjiiinil,  tliv  nrrpfrt 
t>hall  ct^w.  lUit  ortit'eni  re!«i««>!  from  arrwt,  nniler  the  [irnvi"ioun  r.f  ihift  article, 
uiay  W  Iriiil,  whi.-nevi.T  tlif  cxiiR-wi'.-s  nf  the  (ter\ii-e  uliall  i":Tiiiii.  within  twt'lvo 
monthc  oiUT  siuh  n-]«u-f  tMiii  amvl. 

178.  Thoutrli  an  oliicpr.  in  whose  cmta  the  provision.'*  of  this  Article 
ill  rf'gani  to  sorvii-f  of  <'lmrjfes  imd  triiil  have  not  been  complied  with, 
Urtttltlrd  to  be  released  frotimrreat,  lie  is  not  anthnrized  to  roleiwe 
himself  therefixjiii.  If  lie  be  not  released  in  lULorHaine  with  the  .Vrti- 
cle,  lio  should  :ipply  for  hw  disehurpe  from  ari-e.st,  through  the  proper 
chatmoK  to  the  autliorily  by  whone  order  iho  arrest  was  imposed,  or 
other  proper  -tLipi'rior.  VIT,  lf53,  J'l'hriua'i/,  JSG4:  VIII,  fU,  3farch. 
JiiO'^;  IX.  407,  iiji),  Awjmf,  JSG^,'  XVJU.  161.  Septeaiitr,  J866;  > 
XXiv,  3ST,  :.S(>.  .V(w/>  and  JAry.  W6T. 

179.  The  term  "within  ten  days  thereafter."  /it^ff  to  mean  after  his 
arreif.     IX,  572»  Sejft/mlfr,  IHG.^. 

180.  //(</</  a  sufficient  eoinplianc-e  with  the  recjuuvment  as  to  the 
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service?  of  chttrjiej-.  to  have  served  ti  true  copy  of  the  exixtinjr  cbai^d 
and  siK-rifi(Titi(in?i.  tliini;irli  llie  list  of  witiicHM-s  ap|>t!ii(li'd  to  tliL*  orig- 
inal chiirgfw  »*«.•>  oiiiiHi'd  (mi-  (.'iiAKtiK);  iiiid  ibouyli  tlif  fliurgL-»  tlK'iu- 
ticlveii  were  not  in  suJlii-ient  lojral  form,  and  were  intended  to  l>e 
uniendvd  jtiid  rr-dl-HWu.     XXV.  JJuU,  J^rhntonj,  hSOH. 

181.  The  fact  that  cji^es  of  oIljceIt^  put  in  iirrej>t  "ut  ivinote  uiilttur}* 
post»  or  stations"  ate  exi-ept^d  from  tho  applit-alion  of  the  Article, 
does  not  authorize  an  aUuee  of  (he  |>ower  nf  urrei-t  in  11h*m'  i'ai*es. 
And  where,  in  such  n  rase,  un  urrr.-'t,  eonsiderinjj  the  fln•i^iti(•^  of  com- 
ninnicntion  with  the  depiirtiiu'nt  hpadquartei-!*  and  oilier  i-ircuui»tam'i'», 
was  in  fact  imrett.-^onably  protractetl  without  trial.  /"/'/  that  the  ollicer 
was  entitled  to  !«•  released  fnun  arrest  upon  a  proper  application  siilv 
mitted  for  the  puri»oi«'-     XXXII.  1»5,  -iW.  Janvanj  and  AprU.  JtS72. 

SKVENTV-SKCOND  ARTICLK. 

Anr  fii>n«*r»l  ullii-vr  •'cnntiiiiiKliiitf  nti  army, »  Tcrritorml  Uivimoi  <}T  n  IVimrtuwal, 
or  rijiciikpl  itiniiiuiTKliiiii  11  M'lmnitv  DeiiHrtiiifiit,  iimy  ftpimiiit  (ptiuthI  mrirttiutiiarl ImI, 
whwupvwr  iiwewwrv.  [Jut  wlieu  any  «ni-li  (fjiiiuiandvr  i»  the  iKru«.T  <ir  pruewutot 
of  aiiy  (ifliciT  iimli.T  hw  (.'uiimiani),  tin*  itmrl  ("Kail  In*  H|<|K>int4^l  l»y  tlie  T'n.»i<lcnt,  uml 
itii  pniivHiriiptftixl  nriiti-iio!  xtiHll  he  Heiililiri'cliy  lo  the  S^i-reiai'v  o(  War,  Iiywliyiii 
tlifv  wJuiIl  iif  \&u\  liefiirt*  rJie  Pn^i'It-nt,  forliixaiijiroval  (.n-mlfm  in  Uii'mm-. 

182.  This  Article  spetities  by  wbat  luilitary  otKcerii-  a  ;feuerul  court- 
uiartial  tuuy  be  constituted.  The  IVe^ident  of  the  I'nited  Stiitei^  has 
the  [lower  to  order  such  a  court.  a.«  the  con.'*litutiiMml  ('oiinnatider- 
incbief  of  the  Army,  irn'apective  of  tbis  Article  or  other  statute.' 
XXXHI.eoS.  Dasnuber^  1872.     (See  g§  2038  and  )iOiiiK  pmf.) 

1B3.  Thi>  Articti".  in  enijjoweriiijr  certain  conuiHindei'N  to  constitute 
the  wuperiol"  courts  martial,  makes  them  the  judp^  in  jjeneral  of  the 
exftediency  of  ordering  !*ueh  courts  in  inirtlcular  instances.  Except 
where  specially  authorized  to  do  so  \>y  law  or  regulation,  an  oflici-r  or 
soldier  cun  nut  demand  a  court-martial  in  bis  own  casf-.  XXXIV, 
41M.  A'f^fn^t,  IH7J. 

184.  Where  u  commander  empowered  by  thift  Article  to  convene  a 
Ifeneml  court  martial,  decline^,  in  tbu  exorcise  of  iiis  diM-rutioii.  to 
approve  chjirg^s  submitted  to  hitn  by  an  inferior  and  to  order  a  court 
Uiereon,  his  decision  should  in  general  Im^  regarded  a^;  final.  XXXH, 
32:1.  J-'rh-'m/'t/,  lX7i. 

IBft.  The  authority  to  order  a  court  under  this  Article  is  an  attribute 
of  tfmt/tand.  Thus  a  departmeut  commuudev.  detached  and  alxneat 
from  hi»  command  for  any  conffiderable  period  by  reason  of  having 
received  a  leave  of  ab--eiice  (whether  of  a  formal  or  informal  character), 
or  having  beeu  placed  ujion  a  dit<;tinct  aud  .separate  duty  (a#  that  of  a 

•S*p  gwaim  r.  V.  S.,  28  «.  CU.,  173;  and  165,  V.  S.,  S.W,  mi. 
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member  of  a  court  tn-  hoai-d  foiivened  otitHide  liis  deijamiient.  for 
PXiinipIo),  is  ht'jd  to  Ih>  ill  a  stHfiis  int-oiiq)iiti)>l('  uitli  n  full  mid  le^lful 
exercise  of  siu-h  iiiithoritv,  siiid  tlicn-fore  iiirdnipoteiit  diirinj;  siioh 
ahsFtnco  to  oitier  a  gvnefal  court  martini  as  depnrtiiieiit  comeiiander, 
even  tliimj^h  ru>  ntliov  otli^-er  hiis  hffn  a>sij.'iied  or  li;is  sncr-eedod  to  the 
eomnuHid  of  tlin  di'iwirtiiu'tit.'  XLIV.  (W,  .////v.  fssii.  (Sw  ()xe 
iiUMiJiKU  AND  ixiuiiTii  Akucuk.)  Nor  eun  u  deimrtnioiit  eotiiiiiaiider 
thim  iilisrnt.  tl^ln/nU  surh  luithority  to  ii  stuff  nl!i»'iT  or  otlii-r  sulioixli- 
iiate,  lohpi'xi'ividt'dhy  liirii.  XIjIII.  '1\\\.  27!t.  JAz/v/,  utid  Ajinf^  ISSO; 
iUtni  14l*n,  'Ml/.  J89S.  Nor,  where  a  geneinl  court  iimrtiul  duly  con- 
veniHl  hyii  di'iMirtnicnt  coiimiiindpr.  has.  lU  u  time  wlii-ii  the  cnriiTniinder 
i^  thus  ulihi-nt  from  liis  roiiitimnd,  fn'cii  reduced,  by  an  incident  of  the 
Dervice^  Ijelow  live  ineiiibcr^,  can  nriother  ineinher  k*Kii)iy  ba  detailed 
ujMin  the  court,  by  the  a.-wistant  adjutwiit  fi^Micnil.  urnthcrHubordinate 
orticer  rciiifiiiiiiijf  in  clmrtre  of  the  lifadi[M«rtLMs:  hIikt'  .-iiirli  »  deiuil 
would  be  an  cxerci»e  tif  a  |K)i-tioii  of  the  authority  ve>ited  by  this  Arti- 
cle in  the  coininaiider,  imd  which  (-an  in  no  ptiit  be  deh'jrntjed.  XLIIF, 
SH:i.  ./»/7.^ ,  ISSiK    (Sm^  SKVKSTV-rn-Tii  Autici-k.) 

186.  It  is  not  wisentiiil  that  the  commander  who  con\-enes  the  court- 
inai'lial  for  the  trial  of  iin  otficer  shnuUI  sijrn  the  ehnrjri's  t^p  nmUe  him 
the  ''aci:iLHfr  or  prosecutor*'  within  the  meaning' of  Ihin  Artidv.  Nor 
is  the  f net  t hat  they  have  lieen  signed  by  another  <'<)nchisive  on  the 
<|ueation  whether  the  corivenirip'  nimniandcr  i>  the  nctiml  accU(4eror 
proscciitf>r.  Theobjcciion  that  sudi  eoiiniiamler  U  ^uch  iiills  in  nues- 
tion  the  legal  constitution  of  the  court,  imd  while,  such  objeetion,  if 
known  or  believed  to  exist,  should  rejfiihirly  be  inti'VpOMcd  fit  oi"  iK-foi-o 
the  ttrrttij,nmit>nt,  it  uaiy  be  taken  during  the  liiul  al  any  .stn;fi'  of  ihe 
proceedintrs.'  If  not  admitted  by  the  prosecution  to  exist,  the  accused 
is  entitled  to  prove  it  like  any  other  issue.  1.  43(1.  .VyjvmAtr,  JSSS; 
VIU,  38.  J/.irr/i,  ISOff. 

187.  Whether  the  coniniander  who  convened  the  court  is  to  be 
regnrdcii  as  the  "licenser  or  prosecutor"  in  (he  sense  of  the  Artirlo 
in  quc-iti«iii,  wliere  he  has  had  to  do  witli  thi-  prepjiriri|.'  and  prefer- 
rinp  of  the  chai'ge*,  is  mainly  to  \vs  deterniiiie<l  by  his  nmiinis  in  the 
matter,  lie  may  like  any  other  officer  iuituiii  an  investigation  of  itn 
ofticer's  conduct  and  formally  pii'fer.  as  his  indivithuil  art,  i-hargcs 
again.'it  such  officer;  or  hy  rea^«on  of  a  personal  interest  adverse  to  the 
accused  he  irtay  adopt  pmcltcally  as  hw  own.  charges  initiated  hy 

'See  (t.  C.  M.  O.  9.  i)v\>\.  uj  Oduiubia,  1880;  and  pur.  195.  A.  K..w?  aamoiled  hy 
G.O.20,.'V.(i.O..  lilOl,     (A.  U.2i;Wif  IWOI.} 

'Or  it  timy  W  takvn  lu  t,hv  rv\\v-\\ua  oHict-r  with  si  view  U^  liiiiiiliK«|jjirui-inf(  Uio 
wntntifi',  or  iiiuy  Ik>  luatlv  lu  IIil-  l*rit-uU-iit  udtrr  tbc*  iiiijjniial  kikL  uxLVutiuii  v\  tlic 
>wii(i>ni.vwiLha  view  to  Uaviug  Itic-  ^auic-  itwlureil  Lavnliii  orUt  llie  obtniiiinji  i>f  other 
u{>pruprialu  relivt. 
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iinothi^r:  in  whicli  cases  he  is  i-leurly  the  nctnisei*  r»r  projwcutor  witbin 
the  Article.  On  Lho  other  hnnd,  it  is  his  duty  lo  (h'lciTiiiir  when  ihc 
iacts  arc  brought  to  bis  knowlrdgp,  whether  on  officer  witbin  bis 
L*(>inniiiTHl  t'har^fed  with  u  iiiililiiry  offence,  shall  in  iha  interest  of  dis- 
ei])li!ie  iiiid  for  the  po<i(i  of  the  !*en-icc  liehrotight  to  trial.  Totliiseud 
ho  nmy  fonimlly  refer  or  ivvise  or  eniiso  to  he  reviseit  :ind  then  for- 
mHlly  referred  charges  preferi-iKl  against  such  utlieer  hy  unothcr;  or 
ivlieu  the  fact-*  of  tin  alleged  ntTenci-  nve  rfnnimiiiiealerl  to  lilni.  he  iimy 
direft  ft  siiitsbic  officer,  a-"  a  luciiilier  of  liis  .ntulT,  or  the  proper  eoui- 
mander  of  the  accused,  lo  iiivej»tigate  the  mutter,  formulate  and  piv- 
fer  such  chiirp's  as  the  fael-s  may  warninl.  nnd  having  heen  suliinitted 
to  him,  he  ma_v  revise  and  refer  tlieni  for  trial  as  in  other  ciL-^es;  all 
thi.**  he  uittv  do  in  the  i>rni>pv  ^wi-fornianct'  of  his  official  duty  without 
be<'oming  the  aceuser  or  piYxemtor  in  llie  i*asc.'  Of  course,  lie  can- 
not l*  deemed  sueh  accuser  or  pi"osec-utor  wheiv  he  causes  i-hiir^rfs  to 
be  preferred  niid  pro4'eeds  to  t^nvene  the  court  by  dii"e«*iion  of  the 
Seci'etftry  of  War  or  a.  coni|>etent  military  supei-ior.  VII,  .1,  •/•mtt- 
trry.  Jfio},;  XIV, 'JSa.  Mairh.  J.stj,;;  XXX.  ITii.  .lAi/rA,  laflO;  XXXII. 
TS,  Oet'i&^r,  ISTJ;  278,  Juiji,  Jfi73,-  XXXIV,  IW.  /;A;-«ory,  /W.J; 
XXXVII,  1S!(.  Ihr^iohr,:' l^rr,;  XLIl,  fiSfi.  JA/y.  /.Wrt.'  LV.  i^U. 
/M^'m/MK,  J^ST;  3(i'>.  J/.m7i,  ISSS;  Curds  3240,  ' Mn/,  ISOf!;  ;WM3, 
March,  JHSit. 

188.  Rut  where  the  otlicer  who  made  an  investigjition  i-etuuuiietided 
that  charges  I'c  not  preferred  and  the  dcpurtuient  comuiandor  uevcr- 
ibelews  directed  that  chaises  In?  prepared  and  brought  the  nccut^ed 
ollicer  to  trial  thereon,  /«?W.  That  sucb  action,  taken  in  connection 

'  "In  il  i-^^tlain  mnK- Itif  ruimiiainliuK  ^fiu-ral  ih  the  iLtwetiUor  \n  uparly  every 
caK  Lhflt  t.»ii)'e»  l)i;Ii>[e  h  iiiilitan,'  r»ur1  Milliiii  Ihe  liiuits  of  his  curuiiiuii'l;  lor  in 
aliiioHt  eriry  i-asi'  iharjn'*!  mpc  mi  Inn  ill  1-4)  iti  hU  examiuaiion.  ii|)|>r<)val,  hiii),  i(  nti- 
tfAar> .  Hii It'll' Itu-cf it.  itiiil  tlii-rt*  ix  Hhvnv><  811  iiifitrniiil  |ir«'1it>ii]iary  uiljiiiljiatinti  l>y 
him  to  iJpteniiino  that  the  nise  ii«  odl*  which  is  |»mj)it  fi»r  trial  l>y  a  court-uiartiiil 
Ijcfom  he  onlere  Ihe  oimrl-niarlial.  Bn<l  th*!  aci'iiwil  m  a|i|«far  IWo'w  it.  It  iHiiuilc 
Kpiniit'tit  tliflt  in  Mich  ciuiL' li(>  J!!  uot  nil  ut-i-uMT  nr  ^iruM-t-iiti-ir  in  iIil-  Kt'iiKt-  nf  ihe 
Article  of  War.  *  *  *  ||u  doea  not  alter  bi>t  iNmlimi  ««  cuiDniati'JiiiijCotliciT  Htid 
l«"C>nii!a4Tii»iTor[>n)»^iil<ir  in  thL'WUMn>f  ihi'  ■  •  •  Arlifk*  •  *  *  .  lus-uuco 
lie  liiiiiM-llMt^thuI  tilt*  (liAnfvi'urt' ill  i>r><|>ortiiiii  ik-fiiiik' k-(;nl  (uriij.  Hint  ti.tlhilU-Xt*^-nt 
ciiiwriiitiniil"' thi'ir  i.rf'ifiinitinn.     In  (lie  i^rL-wiit  itu'i'.  Hit- cliiii-gi-"  wt-n-  ihjI  nclLiitlly 

tiigiiiil  l>v  (ic-iu-nil .     He  liail  im  in-ivoiihI  ri'liiliun  i<i.  Mrkiiowlnltjif' >f.  IheuiaiTiT 

iiiit  i»f  wliirfi  I  lie  t'liarvvM  frr»-«.  -i>  h"  lu  liHVf  ir'-«l«'il  in  liiiii  »ny  irt-hiwI  fri-liii^  or 
iu1('n«t  in  tiiv  LtMiviL-Uoii  uf  ihi-  priir4>m'r.  lu  mjii^iidiTiiitt  a1iki>  the  '.jiioti'.>ii  of  lUo 
jtroprbty  of  it  cuurr- martial  an'l  thi'  pri^tcntiL-nt  of  rhiir^iv  he  ilnilt  with  Ihi-  nintter, 
M  a  <¥>iiiiiiiin<liii^  oftu-<?r  iiiuj't  tli-iil  in  a  Inrjje  niiiiilwr  of  iin'taiii-i-*,  mKHi  tin-  criit*- 
lueiitH  and  allitntli^^iuf  of  <>liiers.  ninL  (lcd<U*il  Ihi'  uialtLT  in  hiif  oun  iiiiikI  ii'.>  (urthi-r 
than  to  finitirtiiixi'  Ihal  ntK)n  the  titfori  nation  Infor^'  him  the  A^tf^^1l  ofleniter  flh'iil<l 
Ik'  Itrriiiylil  bfturi'  h  oHiii-niMiiijil."  tifiiuinu  nf  .MU.riir^  titumil  Ihttim,  .luyiuif  1. 
lS7ii,  IV.  10. }'.  100.  It  iculf  >  hdii  in  Ihii-  oi»iiii('ii  I  hut  n  hen- the  rwrnl  of  Uk-  trial 
iutf*  to  liitlicaU-  ihflt  iIr-  rimvi-nlnj;  oHirt-r  wiif-  tin?  "utTHwr  or  |ir>M'riiii>r "  of  the 
'  ft)CiiM'<l.  Ihi-  lattiT.  in  !i)^i|ilyiiii£  to  ilu'  S^crilary  of  War  !■>  liave  tin-  ]ir<Hrf<-<liiiR-  |'ri>- 
ttotUMx**!  involi'l  en  thi-'  fnuniul,  may  e^!^«l^li^h  the  fact  hy  the  pro^hu-iion  of  wf/i(/<iri(* 
f<eHin}c  fi>nh  the  drcumstaRcei  ot  the  cusif  u)<l  the  action  of  the  euninmtiiler. 
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with  the  further  fact  thut  nt!it.-ml  roports  piTviou»^]v  iiuulo  l>y  the 
r>Piwi*tiiicnt  ( 'oninmnder  niid  the  natinv  of  the  olfpticei^  alle^red 
niiiiiifr>st)y  (IJM'ldiHnd  on  hi;^  ]>ait  uii  int4-iv»<t.  utid  aniiiitiN  udveriH?  tu  tlu' 
aciMisiMi.  ivrnlcrcd  him  thn  iipcuser  in  the  muc.     I'ard  ±2-HK  Jfay,  LSSG. 

189.  Tho  (n-ovisioii  of  this  Arliolc  (and  of  Art.  73)  that,  whp n  tbo 
ronveiiiiip  comnmndt'r  in  "accu-stT  or  prosoputor,"  the  roiirt  shall  Iw 
convened  hy  ihe  Ft-esident  or  "nisxt  higher  muinmnder."  h4>iiig 
expressly  ivhtricteri  to  ijnit'ml  eourts.  hiu"  of  cour^i!  no  applii-ntioti  t(> 
vejfimenlal  or  pirris<tu  i-ourlj*.  The  t*arne  pn ncij^-i.  boHovcr.  should 
properly  he  applied  to  prot'rediii^  before  these  court*,  if  it  ean  bo 
done  without  serious  eiulHirmsstiient  to  the  service.  XXX]  V.  W^, 
59S.  July  and  yov,-},>h,r.  tST-J;  XXX\'.  138.  JaniMr!/,  1S7\:  XLII. 
■*Z\,  Ajn-H,  Ifi7(i. 

190.  A  penenil  t-ourt  uiartial.  t-unvened  by  ibc  division  wtmrnnndcr 
^a  iiiaior-^eticriil).  dnly  lu-tin^jf  as  dt>]Mirt:niciir  i-uniiimndcr  in  the 
absence  of  thi'  I'e^uhit  (lejMirtRiciu  i-ninmaiider.  is  le^jdly  convened  by 
H  j^eneral  oHieer  coiiirimnding  a  de)»irlitient  in  Ibe  nonHeof  tbi^  Aiiicte. 
86,  41S.  S'jitrwfh^r.  /.v.>>'.i*. 

191.  A  corpK  rointiiiindcr  is  hold  by  the  Secretary  of  War,  to  lie  a 
coin  II  land  or  of  an  army  in  the  lield.  and  iimy  convene  a  court-martial 
undci'  tlie  atithorily  of  tbi.s  Article.'  A  eoni«i*oniiimiider  may  also  con- 
vene such  court  where  the  divifnion  or  ^epuirate  bi'iijnde  commander  ia 
theiwcasoror  pnwecutnr,  by  authority  of  the  act  of  I>ereniber54.  ISiJl. 
VII.2.'^7,  F-f'nitn'y,  ]>iOi.  Bui  sound  prinriplonfpuldir  policy  require 
thai  only  tlie  bif;li<'st  niilita"y  authority  in  any  army  -*houI<l  l>c  vested 
with  tbo  tinal  ptiwcr  of  the  contirniiitiort  and  e\C'ciiti<m  of  •sentences  of 
death  and  dismissal,  and  the  act  of  ncccmhcr  "24.  lsi;l.  has  never  been 
constnied  as  conferrinj,'  this  powci-  upon  n  corps  ecminiandcr  whon  his 
command  is  not  a  separate  and  distinct  urniy,  hut  only,  as  in  the  case 
of  cor|xs  of  the  Army  of  the  Pi>tonmc,  a  constitnoiit  part  of  a  ]ai"gcr 
iHxiy.'     XI,  W8,  JArrcA,  iS65;  Card  4710,  July^  1S9S. 

SEVKNTV-THIUD  AKTIC'LE. 
In  time  oi  war  the  mmtnandnr  of  a  division,  or  nf  n  He|varatc  brijciule  r\i  troops, 
fthall  be  i»uip<-lent  1o  Appninl  a  tE<'»c-rHl  I'turt-mnrtlnl.     Itni  when  r-ucli  •■niiitiiuiHtur 
\*  tlieaccnwrnr  iirrHiculor  of  any  piTwii  under  h\a  cmtiimiul,  the  cnnrt  xliiill  be 
appointeit  bv  tliu  next  hiulicr  L'i>inniuEiilur. 

192.  AccQi'ding  Co  the  general  dcSnition  given  in  the  act  of  March 

'This  rt-fers  lo  the  i.ld  B.Mh.  now  the  TlM  Anlclc,  but  both  contain  the  eiprcaiion 
"  a  gpiieral  cifti(vr  r<jiiiiiiMn<1inir  «u  nrriiv," 

»CmU'r<lale<t(Aiiini8t5.  IRI'8,  thcSc-i-ri-turv  utWardecidtsl  Um%30,  A.G.O..  1898) 
that  "nn'liT  tin-  lU7ih  Article  o(  War  norps  (.'ommaii.liT  is  hcki  to  lie  a  roniiiiandE^ 
of  an  army  in  the  lipll  whein  hi'  ci-rjix  i>>  Ji'it  »  r'lD'.tilnent  fMirt  nf  x  lai%!L>r  bcxly  »n<] 
lif  m«y  •  ■  •  r'ntil'irni  ^■enn'mi'f'  I'f  ilif<ini<val  nf  oHh-itk.  A  cnqw  cDunnande'r 
miiy  ttL«>>  (-ouvfnc  fui'h  i-uurt  where  the  division  ur»c|Hinitc  brigoclo  conimaader  is 
(he*  accnser  or  pixwuculor." 
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3.  1799  {Sec.  IIH.  Rev.  Sta.),  &  division  is  an  organized  command  con- 
MMting  of  at  least  two  hriirade.-*,  and  a  brigade  an  organized  command 
consistiny  of  atleasttworepimentsof  infant rv  orcavalrv,  A  Iiripide, 
hoffo\-cr,  to  he  a  "tv/fam/tf  hrtffode'*  in  the  sense  of  this  Articli',  must 
not  exist  as  m-oniponpntiwrtof  a  division:  to  authorize  ibniwimnunder 
to  convene  a  gonprnl  court  martial  it  uiUf^t  be  detiiched  f  roiu  or  discon- 
Doetf^l  with  any  division  and  ha  oiK*niting  \v*  a  distinrt  eouiinand. 
Thui-.  where  it  uppeaivd  from  the  record  of  a  (rial  that  the  ouurt  was 
i*onvened  by  a  L'olonel  ef>riiitmn(lin^>-  the  ''  2d  liri^de.  lid  Division,  I4th 
Army  Corps,"  AfMJ  that  it  was  quite  clour  that  auch  coloucl  did  not 
command  11  "Hf-jMimtr  hrigade,"  and  wa;*  tlierefore  not  autliorized  to 
order  n  genenil  cmirt  martial.     III.  SIO,  Aut/iut/^  1SG3. 

193.  ///(/.  prior  to  August  31.  I8ti4  (the  date  of  the  general  i>rder 
K|H!cilifd  in  the  following  sect'iDn).  that  where  a  comumnd.  not  attached 
to  a  division  hut  oecu]n-ing  u  separate;  post  or  district,  or  oix'niting 
sepaiiilely  in  the  lieUl.  wiii  made  up  of  rrgimentu  <>r  iwi-tw  of  i-pgitnents 
wifficienf  to  eonipow  a  liHjriuIe.  and  such  as  were  commonly  or  might 
properly  be  organized  into  a  brigade  command,  the  name  might  in  gen- 
eral l>e  viewed  ft8  constituting  n  **seiKimte  bngado"  in  the  sense  of  this 
Article,  /.  <.  wi  far  as  to  cnnwwer  it^^  commander  lo  convene  a  general 
court  martial.  VI,  'i.'in,  Atujimt^  Wtf^;  X.  r)3.  lod,  July  and  A'lijuat, 
IS04,  XIII,  20,  I/fivt/ther,  1>!0j^.  Hut  where  a  certain  postennunEnd 
con.-jiiited  of  Init  one  regiment  of  infantry  witli  three  batteries  of  artil- 
lery, Ae/<i  tliat  it  rould  srtirccly  be  regarded  jl>ii  separate  brigjide  within 
the  meaning  of  the  statute.     X,  100,  Miiprft. 

194-  On  August  31,  lsfi4,  was  ituucd  from  thn  War  Dctmrtment  a 
general  order— No.  2!ti  of  that  year — which  directed  as  follows: 
"Where  a  post  or  district  roinmimil  is  composed  of  mixed  troops, 
equivalent  to  a  brigade,  the  commanding  olficer  of  the  department  or 
Army  will  designate!  it  in  oraers  iiw  'u  A>jnti-<iti-  fuu//<idr'  and  a  ropy  of 
siieh  order  will  acconipitny  the  proceedings  of  any  general  court  mar- 
tial ronvened  by  sueh  brigade  conminader.  Without  such  authority, 
emnmanders  of  posts  and  districts  having  no  brigaiifi  organization 
will  not  convene  general  couils  martial."  Under  this  order,  which 
was  applied  mainly  to  the  cnniiininds  designated  in  the  war  of  the 
rebellion  a.*  '*  Districts."  it  was  hold  by  the  .Itidge-Advocato  (icneml 
a-"  follows: — That  the  fact  that  a  district  command  was  composed  not 
of  i-egimeiits  but  of  detachmotits  merely  (which,  however,  in  the  nuoi- 
bor  of  the  troops,  wore  ei|Uiil  to  or  exceeded  two  regimeutj*,)  did  not 
preclude  \U  being  designated  as  a  "Scparato  brigade,"  and  that  when 
so  designated,  itj*  commander  had  the  same  authority  to  convene  gen- 
eral courts  martial  as  he  would  have  if  tbe  comuiaud  had  the  rcgu- 
1691HI— 01 5 
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lar  statutory  bnjjfnde  orgnnization  (XI,  1H>,  i\<>tv»f?vr',  iSOi):  that 
though  ti  distrk-l  wiuuiand  eiubfaced  a  force  considerably  ;;i^eater 
thaD  that  of  a  brigade  as  couimonly  constituted,  yet  if  not  de!«ignated 
by  the  projM^r  aiilburity  n^u  "•jeptuiito  brigiid*?."  its  coiiinmnder  would 
W  without  autharity  to  corwoic  jfeneral  court-  nmrtial.  unless  indeed 
bis  contmaiicl  constituted  n  sejwnite  "nnwy"  in  the  sense  of  the  05th 
(now  7^d)  Article  (XltT.  W,  J'V/ntari/,  l^OS);  that  it  was  not  abso- 
lutely necessary,  to  give  vfilidily  to  the  pro«-ecdiny>*  or  sentence  of 
u  genernl  court  luurtial  eoDveacd  by  the  comumndt^r  of  a  separate 
bripide.  tbiit  tbt-  command  should  be  described  as  a  M'-pai'ute  brigade 
ill  ihc  caption  or  supcrscnplion  of  the  order  conveuiug  the  court 
and  prefixed  to  the  record,  or  evea  that  a  copy  of  the  order  desig- 
utiting  the  conimanrl  a<  a  sei«iratf  brigade  sbould  accompany  the 
pix)weding>.  At  to  the  latter  featui-e,  the  order  of  is»>i  \^  viewed 
as  directory  merely.  And  though  not  to  acc^mimny  the  record 
with  a  ropy  of  the  order  thus  constituting  the  coninmnd  would  be 
aKeriou?i  irrfjfulsirlty,  lu^  would  be  alsti — though  ii  le>.s  serious  one — 
the  oniis»ion  of  the  proper  fonual  de.^cri]itioti  of  the  eomiiiaiHl  from 
the  convening  order,  yet  if  the  couiinand  had  actually  been  duly  dej** 
ignaled.  and  hi  f'icf  was,  n  se|jar«te  brigade,  and  this  fact  existed  of 
rtH'ord  anil  could  i>e  verilicd  fmm  the  oflicial  records  of  the  department 
or  nruiy,  the  omi.-'sioti  %.ti  cither  of  Ihese  jMiiticulars,  lliougli  a  culpable 
and  embarrassing  neglect  on  the  part  of  the  court  or  judge  iidvocflte, 
would  not.y-^r  "f,  invalidate  the  prweediugs  or  Mentence.     XIX.  iSl>, 

19fi.  Where  the  caption  of  the  oi-ders  ai>pointing  two  general  couila- 
niartial  wore  iTwiwirtively,  "Ileadiiuarlers  "id  !>etai-lnnent.  Philip|»iuo 
P'xpedition,  Steamer  'China"  at  Kca."  and  '*flead'|uarters  i'hilippiue 
Island  Expeditionary  Foives.  4th  Kxpeditlon  f:Jd  Section),  Steamer 
*lilo  tie  .hinclro'  nt  si^a".  nnd  there  being  nothing  with  the  records  to 
»howthat  the  detai-limeiit  or  rioctiiiii  had  been  ih-.-ignnled  iir  was  in 
facta  "separate  lirigade.'"  /nM  that  the  r^Lmtences  were  void.     Cards 

196.  Hild.  that  "a  military  governor  of  u  di:«triet"  has  no  authority 
ori  such  to  <'onvenc  a  court  martial.  T\w  record  of  a  court  martial 
appointed  by  sucli  olUcer  under  this  ArlicJeshnuld  show  ihal  Ihecouit 
was  convened  and  the  sentence  appnncd  by  him  in  his  cin>acity  as  a 
division  or  separate  brigade  commander.  Cai-d^  777'i.  7777.  777-S, 
JA/fvA,  t!m. 

197.  IL-liI  OTamairy.  ISflOJ,  that  until  the  staim  ht'fli  had  Ijeen 
formally  declared  to  bo  terminated  by  the  President  or  Congress,  such 
»ttitw  miwt  be  hold  to  l>o  sulwi-sting;'  and  that,  till  Kuch  declaration, 

'  Afl  to  tbo  date  {or  datw)  of  ibt-  legal  ttnuimilJon  of  the  dvil  war,  and  no  of  the 
oporutioi),  fur  thv  Univ,  i>[  lain  Article,  tw«  {(  S457,  3459,  }mm(. 
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the  authority  vested  by  the  act  of  Vvv.  2-k,  ISfil,  ch.  3  (jiow  Art.  73), 
in  I'oninmntU'rs  of  divisions  und  M'pjinite  ln-ifTHdes  lul^jlil  lawfully  i-on- 
tinui'  to  !»■  i'.\t*r4'i.-'wi.     XXI.  13*!.  Jnummi.  IHGii. 

198.  Uiht,  tlmt  stH't.  UU,  K.  S..  Hiid  "the  Act  .if  April  22.  1S98, 
tukf^n  towetliur  pR'scrilx*  thai  Uripule!*  of  iiifiintry  and  cavulfy  slmll 
Ditlinurily.  IkiIIi  In  pwiw  ami  war.  consist  uf  two  icj,'iii»^itts,  I'xwpt 
-vrtien  in  tinio  of  war  or  wb4?ii  war  i^  iiuiiiinunt.  it  ir(  pi-ucticable  to 
tiryaiiizc  ihvni  with  tliii*e  or  imirc  n-ifiHicnt'*  eadi.  To  this  exteut 
otily  di<l  the  act  of  l»lts  uuidifv  tin*  existing'  laws  und  prai-ticc.  A«  to 
the  contrary  rnlitijf  of  the  coinptroltcr  (\*ol.  V,  355).  i'etimrkM  tliat 
ttir  vii'w  of  tlio  C'omi)ti*ollcr  of  \\w  Trca-sury  aw  to  matl^-rs  of  army 
udmiiiistnition  arc  nut  conclusive  on  thp  War  Ih'jisirtiJii'nt  except  so 
far  tis  ihoy  aiv  applied  to  inattecs  within  his  jurixliction.'  An  to  tho 
«-onstitutioii  of  a  brijjiide  hi*  may  liolcl  tini;  way  for  ilic  pur|>oNn  of 
tixinjr  pay  and  the  War  Departiiieiit  may  hold  differently  for  othor 
purposofi.     Card  SlHIi,  May.  ItMH). 

SKVKNTV-KOURTIl  AUTICLK. 
<jtncen>  n'l)o  may  appuint  «  court-niartifll  tihall  Iw  cDnitwtent  to  appoiniit  judge- 
lulvuciilf  for  thd  natuv. 

Skk  JtTIXiK  AnVOGATF- 


fjEVENTY-FIFTH  ARTICLE. 

OfOPnil  nmrU'iiiJirtiul  luuy  (-■)iieb>t  of  uiy  iiuiiiIh.t  uf  niTiivn'  fmo]  Bvt>  Id  thirteo^ 
iucliiHivc:  Ikic  thi-y  ^liall  noE  iiniHiHt  of  W»4  than  thirltH'Q  wlicu  thai  nuinlier  I'aii  ba 
oonveiii'rt  without  niatil(e)<t  injury  to  the  rer^'iee. 

199.  -l''nder  thiw  Article  all  ofticei-s  of  the  nctivp  list  of  the  nrniy  aro 
elijriMe  to  be  detailed  iw  men]^^ers  of  general  courts- mint ial,  Chap- 
lains, though  eligible,  are  not  so  detailed  in  piuctice.  XXXVI,  451, 
Miuj,  Jf<7o;  XLl.  3inj,  J,i?tj.  JS^TS.  Retired  officer*,  in  view  of  Sees. 
l'J5!.t.  l'i»»ii,  ItfV.  t'ts., cannot  legally  !«  assigned  to  court-niHVtial  duty. 

200.  lUit  only  njflceri  Can  be  so  detailed:  co«rt.s-murtiaI  t-onipoJied 
in  whole  or  in  part  of  enlisted  men  are  unknown  to  onr  law.  JLII, 
Rll.  Mitff,  1S79.  So  an  "  acting  asiHistant  surgeon,"  lH?ing  a  civilian,  in 
not  qiialitied  to  sit  on  a  eouil  martial.  XXH,  542,  /My-ui/ut,  l^GG. 
Though  any  olticer  may  legally  be  dctaileil.  it  i.-i  desimlilrj.iuit  no  uffi- 
cer  sluiidd  Im*  selecteii  who.  Uvm  having  pivferred  the  charges  or 
other  known  iva.'win.  may  I'>e  presumed  to  be  biased  or  interested  iu 
the  cHHC.     XXXIX,  :M0,"  OcUt,,-,  IS77. 

201.  Where,  in  the  euui-»e  of  a  trial,  the  tmm)>er  of  the  memtiera  of 
9  general  court  iiiarlia!  i.'*  reduc^^d  by  rea.son  of  alwenee.  challenge,  or 
the  relieving  of  inenibci'!>.  the  court  may  legally  proceed  with  it"  bu4- 
ness  HO  long  as_;r'tv  meni>»ers~the  minimum  quorum — remiitn;  Other- 

'  .-k-c  J  230i,  jwtff,  ani!  note. 
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wifie,  where  tbp  numlwr  w  thus  podiu'od  hdow  fivp.     XVI,  64ft,  S^ 

203.  While  a  number  of  itiombc^rit  loss  than  five  cannot  be  orgftnized 
m  u  rourt  or  protr*!«d  with  ii  trial,  tln-y  umy  perforiu  such  «i-tp  us  are 
prvliuiiimry  tu  tho  orj^Tiiiizjitiou  uiid  uctUm  uf  the  court.  Lew  thau  live 
nieruWi-s  inny  udjourti  from  day  to  day.  iitid  where  live  are  preiM^ut  ami 
oni-  uf  them  is  rhatlentrt'd.  the  rctuaining  four  nmy  dotoruiiue  ut»n  the 
BulBcieucy  of  the  objection.     V,  yilt,  Xowmher,  JifOJ. 

SOX  A  court  rcducod  to  four  rucmhei's  and  tberoupou  adjournini^ 
for  an  indetijute  |.priod,  does  not  dissolve  it-ielf.  Ill  ndjouniiiijf  It 
should  report  the  fm-ts  to  the  convening  nuthority  and  wait  hif  oixiers. 
He  nmy  at  any  time  complete  it  by  the  addition  of  a  new  menil>cr  or 
menilK»r?i.  and  order  it  to  rea*>euible  for  )>usiness.  \,diii,  ttujmi,' 
XXXIX.  32il.  Smvmljvr,  1877. 

S04.  When?  il  court,  tliough  reduced  by  the  ubHenee  of  members, 
operation  of  challenprs,  &c.,  to  in-low  livf  nietubeifi.  \k'\  proL-eeUs  with 
and  concludes  the  trial,  it»  fuitticr  iii'oreedin;!^^.  Jtictitding  it^  liudiug 
and  .sentence,  (it  any,)  a.ve  unauthorized  and  iuot>crative.  H.  450. 
Mmj.  m.i:  VII.  44^^  April,  IHdJ^. 

205.  An  tw.si.st(int  adjutant  genei-al,  or  other  wtaff  officer  of  a  depart- 
ment i-ommander,  is  not  empowered,  of  his  uicii  authority,  in  the 
flbsencp  of  (he  commander,  to  rvlirt'''  an  otfici'r  duly  detaih^d  u|»nii  a 
courl-mai'tial  by  such  wmitnandcr.  any  more  than  he  in  so  empowered 
to  /ieiail  a  new  officer  an  a  member  of  »uch  a  i.-ourt.  XLllI.  .tKiS. 
./«»/-.  AWa     See  SKVESTit-Ki-x:<iND  Artioi-k. 

206.  It  194  for  the  convening  authority  under  this  Article  ti»  deter- 
mine what  number  of  ortieers  cnn  bfl  convened  without  manifest  injury 
to  the  f'erviee,  aud  hi-s  decision  in  the  matter  is  conclusive,*    III,  8:2, 

HO/T.  Where  a  court  nuirtial  Ih  reduced  Itelow  its  original  mitnlier — 
thirteen — by  a  suliwetjuent  onlcr  relieving'  ii  member  or  inemNcr!*,  it  i» 
not  t?s.siMitiHl  nor  has  it  ever  Im'cii  the  pnu-tlie  to  jtlalc.  in  cll'cct,  in  such 
order  that  no  other  oUieer*  than  thoi:<e  I'eniuinin;;  can  be  convened  with- 
out manifest  injury  to  the  service.'     XI,  108,  Decemhtrr,  JitdJ^ 

SKVKNTV-SIXTH  ARTKLK. 

Wlitn  \\w  iviiiwittf  nmiil>tT  of  ijlllivn<  li.  funn  ap'ticntl  lOiirt-niarlUil  w  not  prvr^ent 
in  any  powt  w  d«tacluut>Dt,  thu  cummiindinfc  officer  shall,  in  thms  which  ivniiiri'  ihe 


'  It  WHH  thiiB  bt'l't  from  an  airlv  i>eriit'l  Ity  the  \J.  S.  Supmnic  C«iirt.  Hit-  M»rllu 
tf.  Motu  lli  \VhcAton,l»,34-:i7  (1827;;  Mullaa  (f.  C.S.,  140  U.8.,1MU:  Swaim  r.  l'..S. 
165  V.S.,5.=.3,fi.i«. 

*Whik'tliL'  orUer  oMiveDini;  ii  mineral  iwnrt-nmriiul  of  \vm  tbua  iliirteen  membcni 
nsualty  oontaiiu  tiiL-  fitfltcmt'iit  th«t  "no  rtthcr  ottiwre"  (or  "nti  er^^ntor  notiiber") 
"IliaiJ  Ihoee  oaini.->l  rait  be  awiemblixl  witliuul  niatiilmt  injurj-  tu  rtii;  w;rik'e,"  I'Och 
BtBtuuuul  in  uut  tAKctitiiit  to  Ui«  validity  ol  ilie  prui^t'odiiigH. 
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cofruinuKi'  ot  soch  a  court,  report  to  the  commaiidinK  ot&ver  ol  the  clf[>artineni, 
M  lio  ttluill  tlien;ii|Hiii  nnltrr  a  coiirt  to  1>«^  ttHM^niltlt^l  at  the  nt'artsit  pitM  or  <li*[iurtiiiPiit 
at  wliiili  t|i*n*  may  Ih;  mkIi  a  rvinmW  umuljer  i>f  i^fiid'H-,  «in!  iJuili  vT'^vT  llii^  fariy 
acciiii«<l.  with  nec-«Bar>'  nitoesKs,  to  he  tnti^porteii  to  the  place  when-  the  said  couK 
AmU  buaMfL'tnlilod. 

SEVENTY-SEVENTH  ARTICLE. 

Officers  of  the  Regular  Anny  Rhal)  not  be  competent  to  flit  on  <-n»rt»-tnartial  to  try 
the  (ifficcTv  or  wjljliers  of  other  forcfie,  excppt  a.i  provided  in  Article  7S. 

208.  Altboujfli  otfireis  and  :4uMi«i'i»  of  volunteers,  not  deing  militia, 
aiv  as  murh  a  jiart  of  tin*  Ami}'  of  tbe  United  Staten  an  are  r-egular 
offit-erw  (see  ^  ^444.  p"f<f].  y<?t.  in  view  of  tbe  terms  of  thi.-*  Ai1i»-'le, 
an  offii-er  of  the  r(>i.'iilar  annv.  so-called,  would  not  he  eligible  for 
detail  H8  u  member  of  u  i.(iu)-t  nmrtinl  convened  Eoi'  the  trial  of  volun- 
teer offii-ers  or  siildii-TN,  nor.  wbon  duly  detailed  n*  n  meirher  of  a 
court-martial,  would  ho  be  competent  to  take  part  in  the  trial  of  a 
volunteer  by  Hueh  court.     XIX.  tJ7(t.^w/i/. /s'fitf. 

809.  A.-*  tbe  m-t  "  to  provide  for  teiiiporarily  inerea:*inp  the  military 
eE'tabli^bnieutof  tbe  L'nited  State"  iu  time  of  war,"  approved  .\prii  22, 
iSiiS,  declares  that  the  anny  of  the  I'nitetl  States  in  time  of  war  shall 
consist  of  both  the  regular  army  and  tlie  volunteer  unity,  /w/tl  that 
such  volunteer  army  is  not  with  respect  to  the  re^nilar  army  "other 
forcea"  within  tbe  meaiiiuif  of  thin  Ai'tiele,aiid  that  tJuMefore  olMcers 
of  Ihe  regidar  army  are  competent  to  «il  on  court-martial  for  the  trial 
of  officers  or  soldiers  of  such  volunteer  anny.'  Cardjj  4457. 4480,  Jutit, 
1898. 

SEVENTY-EHJIITII  ARTICLE. 

Oftii»ni  of  th<*  Msriite  {.'orjm,  delache'l  (nr  service  with  the  Am»y  I»y  cifHw  ri  the 
Pn^iikiit,  may  Iv  )uwi>i-iatv<l  will)  otlic4^n>  i>(  the  nebular  Aruiy  on  i^ourta-marltil 
for  Ilif  trial  i>f  iiffrrKkTv  Ix'loiigiiiK  to  thi'  KvHiilar  Army,  or  !•>  (orcw  of  thv  Marine 
Oon«  «i  dflai-ht-il;  an<i  In  t-nch  ra^-w  xhif  onlcfB  of  Ihf  Mfliiur  otficer  of  either  t-«rp»^ 
who  may  i>«  prvneut  ainl  duly  authnmH,  i-hull  tx- t>b«yed. 

SEVENTY-NINTH  ARTICLE. 

Omcem  xtiall  Ih>  trii-*!  only  l>y  ut-nfnil  ■inirt'uiiianiul;  and  no  oUliMf^r  xhitl),  u1)«n 
it  «m  l»e  avoided,  be  tried  by  oiluv it  iiift^rior  to  Idin  in  rank. 

810.  Whether  the  trial  of  an  officer  by  oOieei-^  of  an  inferior  rank  can 
be  avoided  or  not,  is  a  que.'ition  not  for  tbe  accused  or  the  court,  but 
for  the  officer  convening  the  court;  and  hi»  decision  (a-"  indicated  by 
the  detail  itttelf  as  made  in  the  convening  order)  upon  this  point,  ■» 
upon  that  of  the  rmnilMM-  of  menilM'rhi  to  Ije  detailed.  tmH)nclu»i¥*' 
III.  82.  J'nte,  liyO'i;  LVl.  HU4,  S^ylf/nhir,  18S8. 

811.  At  the  opening  of  a  trial  by  court  martial  it  was  objected  by 
the  accused  that  nine  of  the  thirteen  members  i\n  detailed  were  bis 


*±!«t.-  thbo]iiiiluu  puhliaheil  in  (drcutar  21.  A.  G.  O.,  Xfif^ 
'8tc  i  aXJ,  auU,  and  note. 
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infcriori*  in  rank,  iind  that  tlie  dciailitiiJ  of  »uvh  inferiors  t-oiild  have 
beon  "uvoided"  without  prejiulii-e  to  the  stTvicL'.  //(/</  ihiit  the 
objection  wan  proprrly  ovprnilod  liy  the  niiirt.  Whrthcr  siit>h  a 
detail  "can  bt>  uvoiiied'"'  is  u  <iui.'.-<tiuii  lo  be  ilettTUiitied  by  the  cou- 
venipp  authority  alotie,  and  one  iipou  which  his  determination  in  con- 
clusive.'    lA'I,  tiit4,  ^pft-mft^r^  J^SS. 

ektHticth  autk;lk.' 

In  limo  <>(  Wftr  a  fi«l(i  r)tfii''pr  niay  lie  <l«>Uiile(l  in  every  w^tnent  lo  try  mlrlien 
tht-renf  for<itirn(W*  nut  f«|iil«l;  hihI  nn  ^uMitT,  ■(■rvin}f  wiili  Iiim  rL>ginii>rit,  i<h»I)  be 
trie«!  by  a  re^timental  [orj  RarriwjQ  court-murtJnl  wb«Q  a  field  officer  of  hie  reniment 
niay  bcw  dLiuiJwl. 

EIGHTY-FIKSJ   ARTICLE. 

Every  officer  coiuuiuniinu  »  rvjtiiut'iH  or  corpw  -hull,  wibiwi.  Id  tlie  pr«vi«ioni  of 
arliclv  cighly.  be  couiiKrlcnt  lo  u|>]>gittt,  tor  liie  own  nniimcut  or  corps,  couns- 
mariial,  c'>iieictins  nI  three  officers,  to  irj-  nflenees  not  i-apitttl. 

S12.  Il'f'7  that  the  Chief  of  Knjrineers  was  authorized  lo  order  a 
court  under  tliis  Artiele  for  the  trial  of  stddieiv  of  the  en{;:ineei-  bat- 
talion: the  siinie,  in  eonneetion  with  the  engineer  olfii-ers  of  the  army, 
being  deemed,  in  view  of  sees,  hf'M,  1151.  Il,5i,  &<\,  of  the  Revised 
Statute;*,  to  eon.stitute  ii  "eorps"  in  the  senne  of  the  Article.  XXIl, 
41*7,  Zttictrnih'-r,  ISOG.  So  h'fd  that  the  Chief  of  Oi-dnanee  was  author* 
izod  tocunvenesueh  aeoiirt  for  the  trijil  of  the  enlisted  men  aiithonzod 
by  See.  \U>1,  Rev.  St.<.,  to  t)e  enlistc<l  by  him:  the  same  heinj;r  deemed 
to  constitute,  with  the  ordnane**  offieeis,  sneh  a  seprinite  and  distinct 
branch  of  the  military  e.stiiblishnient  as  to  eoino  within  the  {jeneral 
designation  of  "corps"  employed  in  the  Artiele.  XXXVIII,  54fs 
Api'iK  V^7.  i>o  hthi  that  the  Chief  Sijjjnal  Officer,  utidcr  the  provi- 
sions Of  the  act*  of  July  '24,  1874J;  .fune  ^ii,  1k7k,  i£e.,  relating  to  his 
branch  of  the  service,  was  authorized  to  order  courts  mnrtial.  ns  i-om- 
mandinfc  a  "corps"  in  the  sense  of  this  Article.'  XXX,  'jO!),  July, 
J870. 

213.  I'nder  pur.  S98.  Army  Kcg-ulations  of  1861,  it  devolved  iqwii 
a  department  eoniniJindor  to  (Supervise  the  proceedinpw  of  regimental 
and  Karrij'on  courts  martial  transmitted  to  bis  headt(uarteri*,  and  if  be 
discovered  any  material  error,  defect  or  oniiii>ion  in  a  reconi  or  in  the 
actioD  taken  in  the  case  by  the  inferior  commander,  U>  briny  the  same 
to  bic  attention.  The  latter  could  then  proceed  (i"  cai^e  of  an  alxsoliite 
illegality)  to  is.'^ue  an  order  declaring  the  sentence  void,  or  (iu  case  of 

'  Sec  niiihoritipp  citwl  in  note  tii  (  2llfi,  mitf;  but  npe  f  2-10,  ;,rW. 

*  R<;|>iMlt!<l  I IV  nee.  *i  of  the  ju-t  of  June  IH,  }H9a,  twtal>liHlurij{  I  hit-  viuuiuary  court. 

■Soo  Manual  lor  Court*  Murtial  (1901 ),  par.  2,  p.  77. 
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a  defect  of  a  material  character)  to  i-emit  the  punUhmeDt  ao  far  tut  Dot 
executed.'     XXXV.  174,  /'t^nwry.  liffi. 

EIGHTY-SECOND  AUTICLE. 

Eii"or>-  offifer  ominmiwliiig  b  inirrbwiii,  fort,  or  oiKpf  plai«,  where  Ibe  IrtHijw  cnntHfrt 
of  different  rnrp3,  Hholl,  3iil)j«-t  to  the  [.mvision«  nf  article  eifthty,  be  (XHiiini^tenr  to 
npiMiinl,  \ijT  8iu'h  ^AiTi!M>ii  or  other  plao<-,  murt»-manial,  coosiBtiiig  of  U)re«  olIirETs, 
lo  try  offeiwcs  not  capital. 

S14.  It  bt  not  e»»t>iitial  that  the  '' officer  cMiiiinaiidiiig"  shutild  )»  uf 
the  rank  tif  Hold  oflicer.  A  ruiiuiiHniliiij^  nffirer.  thou|(h  a  i-ii[>lniii  «r 
lietiteiiaiit.  may  cunvorK'  a  court  iiuirtial  under  this  Artit^le.  provided 
he  has  tho  retjuirpd  (Mininiaiid.     VHI,  4^3,  Mn;/.  iSC't. 

215.  A  coi  nil  modi  11^  otticer  Im  not  authori/od  t-o  detail  /iituMtfJ'.  with 
two  other  offiircrM,  as  a  court  under  this,  (or  tho  preeediiiK.)  Article. 
XXIV.  2(i;i,  Januartj,  ttiiiT.  An  ""rtctiu^j  iijwistaut  mirjioon,"  not  l)pihi; 
an  otfii'er  of  the  army,  cannot  he  detnilod  on  sueh  court,  XXX,  KKt, 
/"tf/rminf,  ISTO. 

216.  The  general  term  "other  ploee."  is  deemed  to  he  int^ndeil  to 
art'Rr  and  inrludo  any  situation  or  IfH-nlity  whatiner — po^t,  station, 
cnnip.  haUinji-plaoe.  &p.,  at  which  thprn  may  remain  or  he,  hovrpver 
ti'ruporarily.  a  sc]«init4'  conimaiid  or  dptnchinont  in  whicli  {litTprent 
corps  of  the  antiv  are  reprcM'nted.  as  indlratod  in  the  next  puniijraph. 
If  such  command,  so  situated,  <'ontntns  enough  officers,  other  than  the 
commander,  availnNh'  for  service  on  court  martial,  the  commander  will 
lie  comin'tcnt  to  exercise  the  authority  conferred  by  this  Article. 
XLIV.  8-2,  ./t/m-,  ISHO. 

817.  //f'/(/.  jji  view  of  tlie  early  orders'  ivlating  to  the  subject  and  of 
(he  praeliee  tboreunfler.  thiil  the  presence  on  duty  with  a  garrison, 
detuchment.  or  other  nepainlc  <onimand,  at  a  fort,  arsenal,  or  other 
post  or  phicc.  and  as  a  part  of  such  coiiiuiaiid.  of  a  single  repre,sonla- 
tive.  ofiicer  or  sohlicr.  of  a  corps,  arm,  or  bmiK-li  of  the  service  other 
than  that  of  wliich  tlie  bulk  of  the  coiumund  is  composed, ^as  an  otticer 
ftf  the  ijuarterma-stpr,  subsistence,  uv  medicHl  ilepartmenl.  a  chupJain, 
an  ordnance  sergeant  or  fiospitiil  stewariS.  an  officer  or  soldier  of  artil- 
lery where  the  command  consi.sts  of  infantry  or  civalry.  or  ria  nrm, 
&e..— might  he  deeuM'd  ?iutfv«-ient  t(>  fix  upon  the  i-oniniand  the  char- 
acter of  one  ■'  where  the  tnwtp-i  consist  nf  different  c-iutis,"  in  the  .sense 
of  this  Article,  and  to  empower  i\ns  commanding  officer  to  or<ler  a 

'  The  i-anwrni'l]  ol  nvuLiittoiu^  eilwl  ww  (iinitte«l  frntn  the  nffiilattonE  of  188t>  iiud 
ml)Hei]neiU  cliilijiin;  tait  indejiiinlently  <A  any  rtpnlfttit.Ti  mi  tin- piiitijivl,  itc;iiLrtiiicDt 
cominiiniieni,  in  [inu-tire.  |irit|>erlv  exvniw  u  snffrvisiuri  over  th^-  ivc»ri.l!<  o(  infmor 
QCnirt»>uiiirtikl  tnuii<jmIit.H|  tn  iheir  beadtiiutrterE,  tii  the  extuiit  ioilimUtl  in  ilii.-  IvxX. 

'The  orifinnl  orftiT  in  M.  t).  5,  lldtjrs.  of  Armv,  184^.  Ami  ecv  the  law  u 
annMninretl  iMU^r  in  (J.  0.  13,  Fuorlh  Mil,  Diet.,  lS(i7. 
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fouit  inailial  under  the  same.  VII,  174.  Fthrvary,  J864:  XIV,  48, 
Khnimy.  Ism;  XXI,  1)«,  J)ffX'Uib>r.  IfifiS;  XX VT.  2.H.  ///wmAw, 
/.S'/;r.  Th«  piTi^pripp,  howpver.  with  tlip  command,  of  u  *■/»■//  I'niployee 
of  the  army  (oh  an  '^'notin^  a.s.<^ista[it  Kur^con"),  could  hnvo  no  8uch 
cfff-rt.     VIII.  4.S3,  J///y,  IStl^. 

218.  Whrre.  after  a  garrison  rourt  had  tried  the  cases  rpferred  to 
it  but  licfofR  its  proppfidingrt  hud  Im!pu  actrd  upon,  the  fouiimiml  of 
the  post  was  dpvoIve<l  upon  tho  ofijci-r  who  had  Ik-cm  pre.sidi'n(  of  the 
court.  Ml/  that  such  otUcer  would  legally  and  pi-operly  act  upon  the 
pHH-eedin^:  the  ruse  not  bciup  oin?  in  which  the  action  of  the  depart- 
uuMil  or  other  higher  couinuimler  was  re([uired  by  the  lOi'th  Article 
of  war.     XLIIL  26S,  MarcA.  IS-SO. 

KK^HTV-IHIKI)  AKTICLK. 

KeifiiTienUl  and  Ksrriiwn  cuorlH-muttiKl,  nnd  lieMtrflieers  detailed  to  try  oQemlen, 
ehHil  ]Kii  have  power  to  try  capital  cnwa  m  frttamismooed  offlcerf,  or  tr>  inflJH  a  line 
pxrcvdJatr  <iiit!  iiuiiith'i>  y>a.y,  ur  lif  iiii|irit><j[i  or  put  to  hanl  Uibor  any  iiuri-riiiuiniM- 
eirmtxl  iittirer  i>r  Hfildicr  for  a  lotijr^r  linu"  than  nnc  montli.' 

819.  Capital  olTences  (/.  e.,  olfeiices  capitally  puni-shable),  not  Iwing- 
within  the  jurisdiction  of  inferior  courts,  such  courts  rannot  take 
cognizance  of  acts  H|)eeitically  made  punishable  by  AtL  31,  however 
uligbt  be  tlie  offences  aettmlly  coiiiuiittcd.'  II,  18i»,  Aj/riJ,  liiOJ;  XI, 
mo,  Detvtfi/vrJSO^;  WW',' V.tn.  .Anmory,  18G7;  XXVI,  5;13.  April, 
1SG8;  XXVIII.  53,  Aiufu^t.  lSO>i;  XXXII.  334,  FSruitrn.  1S72. 

IMM).  A  f-enteiice  fnrfeitinjj  pecuniary  allowances  in  addition  to  pay, 
whcro  the  entire  forfeittm-  aiuonntod  to  a  siuu  (freuter  than  one 
month's  pay.  hfld  not  autiionzod  under  this  Ailiele.  XXIX.  4ol, 
^Wrm/trr,  ISGO. 

231.  A  sentence,  adjudged  by  »  jfiirri-son  court,  of  confinement,  "  till 
the  exiiiration  of  the  term  of  service  "  of  a  soldier,  /if/-/  urmnthorized 
unless  the  soldier  had  not  more  than  one  month  left  to  serve.  XXVII, 
■ilr^d,  Januftrtj,  1869. 


'Aincnde<l  March  2,  1001,  lo  read  of  followii:  "Uentuetita!  nnd  intrHifun  cnurtA- 
innrlUl  and  .-iiimmjiry  iviiirts  delaile'l  under  i-xi.'rtinjt  Tawfl  u*  try  ^■nlil't^^l  iiu-n  ttUtW 
niil  hitvt*  jMiw*-!-  Ill  try  ihiiiImI  •■i»."i'>'  ur  I'liiiMiiii^xi^iiit^l  r>itii-iT>,  liiil  xlmll  Imn*  jHinvr  to 
awani  puiiiHlnueni  not  lu  exitwl  cnnhaetiK'nt  ai  lianl  Inljor  fur  ilin-e  ii)iin<nT<  ut  fur- 
feitur*  of  tlin-i-  iiiimths'  imy,  ur  ImiI^.  imrl  in  addition  tlifretn,  in  (lie  i-sim.*  ul  iion- 
cotuinif8loni.-d  Mfficers  reiiuclii'n  t^'  th*.-  raiiku  and  in  tin.'  taM.-  \A  tin-l-cldN^  priviitvw 
retlui-tion  lo  w^ind-i'Iaw  privates:  i'roridft.  That  a  ^lunniary  crnirl  chall  not  ndjudiw 
atntlnintK'iil  and  forfoitnri*  in  i>xcr>«  of  n  jN-rioil  ii(  i>n<-  iiinnth,  nnU-Mi  theaiTUi^l 
ihftll  tjefore  trial  (T;>ii!*nt  in  wnlina  to  trial  by  .-^aid  covirt,  but  in  aiiy  uiw  of  rvfuml 
to  so  conseni.  lli*'  trial  may  Im  hail  Millier  hy  iieni'ral,  re^ineatal,  or  garristMi  conit- 
inartUJ,  or  by  mid  -(muniary  4-i.iiirt.  but  in  I's^e  of  (rial  bv  Miid  siiniiiiurv  iiiurt  with* 
out  conKDt  u^  aforesaid,  the  oniirt  sliall  not  adjndxe  conthioiiicnt  or  I'l  it^eiture  ot  pay 
for  more  than  one  month." 

»0.0.21,  ttdqns.  of  Army.  I8.W.  .\nd --w  4J.0. 18,  War  IJ.'i.t.,  IKfill;  do- 0.  LVpt. 
nf  I'lah,  I8K8.  where  the  prortitUnf^  of  jpirrieon  courts  in  cows  of  papiial  offence 
ore  prououncetl  void. 
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0X2.  The  limitation  of  the  authority  of  inferior  courlA  in  rejpird  to 

sentencT:*  of  imprisonment  and  rin<»,  /i*/</  not  to  pnvliidr  the  imposi- 
tion by  them  of  other  punisbmoiit-i  sanctioned  by  ttie  usiige  of  the 
sen'ice;  Bueh,  for  example,  a>  rediu-tiun  to  the  ranks,  either  alone  or 
in  eonneetioti  with  tho-io  nr  oiif  of  tbono  exprewr^ly  nienlioned.' 
XXX,  067,  OcU^r,  l<70;  XLIV,  t\r,\KJ<i»uor:/,  18S2;  Card  lliiC.  -SV;*- 

2S3.  The  limitations  imposed  by  the  Artiele  have  refereneo.  of  cniirse 
to  single  senlenw-f*.  Fottlistiiiet  ntti-iuvf  inaile  thoftubjectof  dlflV'tenl 
ti'ials  resulling  in  separate  (sentences,  a  yoWier  may  be  placed  at  one 
and  the  same  time  under  (*evernl  i>enaltie.^  of  forfeituiv  and  imprison- 
ment, or  of  ritlior.  exceedinfr  tojrether  the  limit  affixed  l)y  the  Article 
for  a  Hinj;le  .Henteiu-e.*     XXXI.  Ji,  FJirunnj,  1S70. 

224.  While  inferior  eourtj*  have,  e()unlly  with  ^reiienil  eonrtJ5..;?»7'«- 
dictioti  of  all  niilihiry  otfenees  not  capital,  coiiiniilteii  by  enlisted  men. 
yet,  in  view  of  tlie  timirntions  upon  their  aiiihority  to  senleiiec,  it  is  in 
general  iiiexpetlienl  to  resort  to  Ihent  for  the  trial  of  tho  gniver 
otTencer', — wueh  as  larcenies  upj^Tavated  act-*  of  drniikeniie8.s,  pro- 
tmetcii  alwenccM  without  leave.  &*:.  a  proper  and  adin|ii!ile  jmriiNhnient 
for  whii'h  would  lie  beyond  the  [jower  of  Kueh  tHImnnls.  The  more 
aorious  offences  Khoidd,  tvhere  practicable,  tie  referi'i-d  for  trial  to 
ffen^rnl  fonrtii  which  alone  are  vested  with  a  full  di-scrctinn  to  inijKwe 
punishment  in  proptniton  to  the  gmvity  of  the  iiffeiice.  Vll,  HtJ, 
•207.  J,i„u.inj  and  F.hmary,  imj^:  XI.  "ilO,  D.^-fiuIt^r,  1.^6^;  X\a. 
81S../wfl^,  im;  XXVI.  4ST.  S.JS.  M.irrh  and  Aprif,  ISGH;  XLII.  3.1, 
A\r>umirr,  iS'/H.  An  inferior  court  ainiiot.  however,  legally  decline  to 
tn*  or  sentence  an  offender  on  the  ground  that  it  is  not  empowered 
under  thif*  Article  to  im^K(^^e  a  punishment  adequate  to  bis  actual 
offenw.     XXVUl,  57,  Aagmt,  ISGS. 


EKHITY-FOLirni  AKTICLE. 

The  jodgiMKlvcMMtf  BhslI  Eihiiitiii'lt'r tu  (.■acli  iuuitiIkt  of  \\w  comt,  Iwforr  ilif.v  pni- 
oeni  upon  any  trial,  the  followinjc  oath,  which  .thnll  alfxi  l>o  takt^n  by  a|]  inemlx-rft  n( 
r^mcntal  aiiil  |:;arri«ijn  fr>urt«-iiittnial:  "You,  .\  It.  Ao  ^^^ear  thai  vun  uill  wfllnnri 
truly  try  »n<l  <ieteniiiiie,  ai'wnliujr  tu  vvMrm-c,  the  mattiT  now  lH'fiiri>  yiu,  ItctwWD 
the  United  Suitvs  'A  ^uihtwii  atnl  ibe  |)Hm>iivr  t<j  1w  trint,  uiiil  ibal  you  will  duly 
aduiiuiKt4^r  juiitii^,  without  fiartjality.  faivor,  <ir  afff L-tioii,  m-i'unlitiK  l<>  tho  )>ruvi?ii>ii8 
of  the  ruk*  and  articles  for  tin-  p>vem«ienl  of  the  anniet<  of  the  fiiiteil  State**,  anil 
If  any  donbtfl  should  ariw,  ix^l  t-xpfainorl  hy  )«lii  artlL-kf.  then  urv-'iriling  to  your 
eoiW"~iMHv,  tho  b«it  (if  jtmr  iiiiiliT«Ian<ltiiK,  ami  the  int*t<iiii  *if  war  in  likir  *■*««;  and 
you  dcj  further  H wear  thai  yun  will  not  <livnlg«thv  ia«FiiU>nc« uf  tbv  court  until  it  shall 


'Sw  Manual  fur  Coima-ManiDl  (IWl).  \i.  ~i,  \k\t.  13.  'S\\^  vuiinnary  i.-uurt  act 
appiytvci  June  IK,  18W«,  Hji^viAiAlly  ri'iiipuw-!*  i\iiti  autlioriiefl  ivduotion  to  the  ranka 
a«  a  iiuntHlutii^iit  liv  sni-h  (■■"iri,     St^  al»o,  ainviidt^l  H3il  Artiil*,  noU"  1,  ""/«■. 

IR-W. 


e  a  puntHlutii^iit  liv  Hui-h  court.     >'- 
*Scc  G.  O.  !?.  \Var  lA'!>afnnfnt. 
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be  publitthi*<l  l)y  the  prftiiftr  autliority,  «zc«i>l  ^>  the  jwlp'  julvovaU-;  nvitht^r  will 
you  <liA-lriHe  ur  ilisrawr  th«  vote  <>r  4i|>iuiiin  uS  any  {Mrtiriilar  in^mtuT  of  tlic  (.-uurl* 
martiiU,  iinlM>»  rwjwired  lo  nive  eviiiearo  !heref)f.  a»  a  wilnet*,  by  a  ixmrt  of  jurtkv,' 
in  ft  i!iif  fiim>f  of  l«ir.    Sii  ht-lp  you  Gixl.' ' 

225.  Tbi^  Ailicle  make^  the  adiuinisCering  to  the  court  of  the  fomi 
of  oath  thorp  by  prescribed  an  o.-«ential  prcHwinary  to  iLt  ent<*riiiff  upon 
a  trial.  Tntil  the  oath  is  tjikeii  ns  wpwitied.  the  i-cuirt  is  not  qualitied 
*■  to  try  and  deterinitRi."  XXXVIll.  IW:  Jnfy,  1S7G.  The  arrutgn- 
nieiit  of  a  prisoner  and  reception  of  his  plea — whii'h  is  the  commence, 
ment  of  the  trial — before  tlie  court  if*  («woi-n.  is  witbout  legal  effect. 
IX.  '>WA,  .fus)..  l,Hf4,-  XI,  323,  J)'tvnifif,\ I.SO$.  The  Article  requirc44 
that  the  oalli  nball  be  taken  not  by  the  court  as  a  whole,  hut  hy  "each 
menilH'r."  Where,  tliereftn-e.  all  the  nioinbers  are  sworn  at  the  siime 
time,  tlie  judye  iidvoaite  will  preferably  address  each  metiilH'r  by  name. 
thus  "you  A.  B..  C.  !>..  K.  F.,  &c., do  swear,"  &e.  XIII,  iKi,\Vatv/t, 
IfiOft.  A  member  adiled  to  the  court,  after  the  meiiiliers  urijfiiially 
detailed  have  been  duly  sworn,  should  be  separately  swoni  by  the 
judp'  advocate  in  the  full  form  prescribed  by  the  Article;  otherwi?fl 
he  is  not  (|uali1ied  to  net  as  ti  uiemlier  of  the  court.  X,  StJS,  AV//vv«Ae?', 
IStii:  XIV,  35' ».  Af/ril^  18€5.  A  member  who  prefers  it  luay  be 
uHinued  instead  of  sworn."    II,  5*J2.  Jrint,  ISVJ. 

226.  The  uieiiibers  are  sworn  to  try  and  determine  tAt^  matter  htjvrv 
thtui  at  the  time  of  the  tidministeriiij;  of  the  oath.  In  u  case,  thero- 
torv,  where,  after  Ilie  court  inid  Ijccn  sworn  and  the  accusixl  had  been 
arraigned  aud  hud  pleaded,  an  additional  charge,  .--ctiin};  forth  u  new 
and  distinct  ulfence  was  iiitixKliiced  into  the  caM*.  and  tJie  accused  wiSA 
tried  aud  ciinvictcd  uiioii  the  .'^iitie: — fiJd  that,  lus  to  tbi.--  char^'e.  tho 
procwdingsi  were  fatally  defective,  the  court  not  havinjj;  been  sworn  to 
try  and  determine  nuch  ehurjie.*     XXIV.  513.  J/irr/,  1S67. 

227.  M'lierc  the  vote  of  each  nicmb»M'  {if  the  court  u|Kin  one  of  sev- 
eral siieciliciitiiHiM  upon  which  the  lu-cused  was  tried,  wa,-'  stjited  in  the 
record  of  trial,  hdd  that  such  statement  was  a  clear  violation  of  the 
oath  of  the  court,  though  it  did  not  atTeel  the  validity  of  the  proceed- 
ing or  sentence.  II,  'jI'.  Murrfi,  JSf!,l.  A  statement  in  the  record  of 
trial  to  the  etfect  that  all  the  members  concniTefl  m  the  tinding-  or  in 


'The  woPcU  "e  court  ol  justice"  are  iIli'iulhI  to  tnciut  a  eivil  or  I'riuiln&l  t^urt  o( 
the  I'liitwl  StatpK.  or  of  ii  ^'Ute.  Ac  hikI  not  to  incltulc  u  i-oiirt  martial.  A  ciiee  can 
hkir'lly  li«  *U|>j>ii!*i*il  ill  whicli  it  uoiild  tn.-i'iniiv  jiTipinTur  iii>imML-  fnr  ii  njiirl  martttil 
ti>  iiKjtiirc  into  lilt  vulw  IT  u|iiiiiijn»  wivfii  iiii;|i><i->.L  tourl  l>y  lliv  iiii-tti)H.'niuf  unuthur 
Minilar  Iril'inial.  The  only  ciifi'  ivliioh  luu-  lw>on  met  with  in  wiikli  tlm  nifiiibf™  of 
a  ftrtirt  innrlial  haw  heen  mjuin^i  lo  iliM'wi-  tlwir  vnt^w  liy  tin-  print^w  »i  h  civil 
court,  i»  thill  of  /ii  rr  Mockciizic,  I  Pn.  Law  J.  K.  Soft,  in  wliiL-h  the  im-nil)i-iv  of  • 
iinval  c<itin  nmrllal  wcit- CiMnjit'lU-ii.  utiiinfit  their  fibjortiiin^,  t'l  iitate  their  vi>t(M  ua 
(tiven  ii)>tin  thi-  limliiijfH  at  a  {>artim!ar  trial.  In  tin-  pn-*«*nl  fMrriT«[)i»inliiiK  Rritii^li 
Ailicle,  the  words  "orar-oun  marlial"  arcadilo)  aJterthe  wordi»"afourt  uf  Juaiiee." 

'fiet?S«'.  I.Ki-v.Sip. 

•Seea.U.M.O.»9,  WarDeiit.,1887;  G.O.  !3,  Northern  DepL.IMM. 
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tbe  sentence,  while  it  iU>ei>  not  vitiute  thu  procp>eding«  or  Hent«uc(t,  is  a 
direct  violiition  r)f  the  oHth  picstriUwd  by  thin  Article.  U,  76.  Jf^rcA, 
JSGJ;  VII.  3.  Jni>H'ini,  JSGJf. 

S2S.  Tliu  objett  of  the  secrtvv  in  n-fjuid  to  the  vote  of  u  iiieiii)«rr  is 
to  pliu-o  hiiu.  ubcii  voting'.  Ixrvond  tlie  iviK-h  of  influc-noes  which 
iiiigbt  induce  him  to  iict  amtmry  to  hj^  judgment  on  the  merits  of  the 
HtM!,     83,  2ti3.  Juinutry.  J6'04. 

229.  Thi^  disrloi*iiij.'  of  the  tindinj^'  iitid  st^nlt^rnH'  to  u  flerk  Iiy  [ici*- 
mittinf^  him  to  it'itiain  with  thir^  coiu't  iit  tht>  tiiial  dclibri-ation  und 
finter  the  judjrim'nt  in  the  rocoi'<l,  is  a  violation  of  thf  with  and  a  jjravo 
irivgiilarity.  thoii<,'fa  one  winch  does  not  iilfoi-t  the  validity  of  the  pro- 
ocedings  or  sentence.     XX\'IU,  Mli,  October^  JSO'if. 

EKJHTY-Firni  ARTRXE. 

When  iher>«ih  hiM  h(-i*iiii.Liiiiiii!«kT(i3  iriilie  mcmben  of  &  conrt-mArtial,  the  \trtel* 
dent  of  the-  ronrtsliitU  miniinister  to  the  iii(lp»»^iilvi.Hate,  opperstm  nffidatinK  a"  (iiicli, 
an  <ath  in  tliti  fnlhiM-iiii^  furiii:  "  Yi»ii,  A  B,  do  oHHiir  that  y»ii  will  rutt  «liM'J<iHf  or 
diwcuver  the  vyU>  yr  ojjiuion  wl  any  particular  iiK^nibiTuf  tlivi'ijurl-iuiirtml,  imlea 
minired  to  irive  t viilpiioe  thcrwif,  a*  a  witnet^-),  l>y  a  ouiirt  <>f  jiistiff,  in  duo  fuiir?e  of 
Uir;  UTiriliviil^  tlu*  Hcnu-n<-L-  at  ch<-<iinrt  lt>  uiiy  txit  llic  profHT  antlioHt;',  nnillil 
ofaitll  bf>  duly  dis-lnmd  Iiy  the  aame.    Sa  hel]>  yuii  tiud." 


EIGII'n'SIXTH  ARTR-LE. 

A  fourt -martial  may  iranifh.  at  diwrelirtn.  any  person  whn  uwa  any  mmwiiig 
wohlii,  fiuna,  nr  i(e»'tn'>'»'.  in  i'*  (>iv?<-ti(V,  i>r  who  itixIiirtjH  its  iinH'ttviiuifs,  tiy  any  rwrt 
or  diwinier, 

230.  The  powprof  a  court  martial  tt>  piiiUNli.  under  tlii-s  AiiicU\  lii-ing 
contiuiHl  j)i:ictieal!y  to  act-  doiu>  in  its  imnu'diato  pre-vr'ncc'  sui-h  a 
court  win  have  no  authority  to  punish,  as  for  a  contempt,  a  neglect  by 
an  officer  or  .soldier  to  ntlend  rh  ii  witneH»  in  compliance,  with  a  sum- 
mons."    V,  17^,  Oit;h.-,\  JHiii. 

231.  A  court  martial  has  none  of  the  common-law  power  to  punish 
for  contempt  ve-sted  in  the  ordinary  cenii-t.s  of  juMtice.  tnit  only  such 
authority  i\»  ihg^iven  it  iiy  ihis  Article.  Thus  Iwhl  thata  court -ma  rtiul 
WB.S  not  authorized  to  puni^li,  an  for  a  contempt,  uniler  this  Article  (or 
othcrwiw).  a  civilian  wilnesrt  duly  tdiniuioncd  and  appearing  hefori'  it, 
but.  when  put  on  the  etand.  tlccltning  (without  di^*onlcr)  to  testify." 
XLII.  .V.to.  .'ly^rxV,  /.V.S/|.-  XLIX..3(HI,.iw/"^/.  lfiS6. 

'  It  nae  h«^lrl  by  th«  S«^'n-tary  ••(  Wur  ia  the  cane  of  1.1.  IVI-  ltaikennIo<~4;,  I).  34, 
War  Dept,  I(t50, — that  a  court  niantal  had,  under  thiu  AiiicU*.  uo  |K>wvr  lu  jmiiiab 
it«  own  nii-mbcrni. 

*  As  1*1  Wve  jxiwerof  rourfa  r^  in^uiru  to  ptiiiisb  for  contempt,  see  note  to  Osk  wns- 
DRBD  A.tt>  m<>nTEii.vrii  Akthle.  ]>,  luT,  pti»t. 

'By«w.  I  ol  Ihc  lu-t  uf  Marcli  :.'.K)01,  " to  prevent  the  failure «f  military  iiwlico,** 
Ac,  pn^ivJMion  i^  ni»ik>  for  ihn-  uuriii-hmt'nt  l>y  ciril  antbority  of  ciriliana  miLsing  to 
•p[>var  or  ti^tify  iK'f'iri-  (n-iirmt  inurl*?- martial. 
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23S.  Tlio  ftutborily  of  the  judjfe-advwate  (under  sec.  1203,  Kev. 
StiiU.)  to  iwsue  "  like  p^cH■es^  to  roniix'l  witiiotssfn  to  a[>ix'ar  and  testify 
wbiiU  i-ourti  of  nimiual  juriMliction  within  the  Statt%  Tt'iTitorv.  or 
district  where  such  aiilitiiry  oourtf*  amy  Iw  oitlorL-d  to  f<it.  iim,v  lawfully 
issue,"  does  not  vf»t  the  court  umrtial  with  powfr  to  [Hiiii.Hh  a  (.-ivttian 
witnenaforconteuipt  who  refuse*  to  testify.    XLIX.  'Mm';  A"(r>i^i.  iSSo. 

233.  Where  a  (.-onteiupt  M'itbiti  the  desortpciou  of  this  Article  has 
been  t-omiuitted,  and  the  court  deemi«  it  proper  that  the  offender  »<hal] 
be  imnifhed.  Ibo  jii-opfr  t-ouit*!^  in  to  su>;peiid  the  n^jjiihir  huj^imvs,  aiid 
after  jpviiijf  the*  party  an  optKJrtuiiity  to  t>o  beard,  explain,  &c.,'  to 
proee&l — if  the  explanation  is  iiisuflieicnt — to  ini|Hi>;e  a  i)unihhmcnt; 
resuming  thereujxjn  the  orij^iiml  proi-eedinps.  The  action  taken  is 
proi>crly  suiuamry.  a  forniiil  trial  not  Unng  called  for.  (JIom^  contine- 
meiit  in  quarters  or  in  the  {ruard  house  during  the  trial  of  tbe  pendinf,; 
case,  or  forfeituiv  of  u  rejisonnlile  uutounl  of  piiy.  Una  lM>eii  the  more 
usual  punishment.*    XXX.  3BI,  570,  May  and  Ati/ru^t,  J870. 

EKJHTY-SFA'KNTH  ARTICLE. 

All  meuitx^ra  of  m  court-murtlal  urc  ti>  behave?  with  (^eeericv  and  rsltuaeM. 


KKiHTY-KUillTII  AKTIt'LE. 

Mciul»en>ot  a  ruun-nmrtial  may  be  ciiailiinged  by  a  giriMDcr,  but  fjdy  forcaiise  ^inied 
tu  tlif  coarl.  The  ootiri  tihall  iK>tcntiiue  th«  i-elevnnvy  juh.1  vnlidity  thereof,  aiwi 
riiall  iiol  i\>(-(-ivi'  n  rliulk-iim-  I'j  nioru  tliuti  uiiu  imnulwr  at  a  liiiK-. 

234.  Thi»  Artiele  authorizes  the  exereise  of  the  riglit  of  eliaUenge 
before  all  cmirts  exrept  Held  offieer;*'  eouils  and  (iununmy  eourts.* 
Tbe.se  eouiifi  are  nut  Hubji-et  to  bo  chiillenjred,  Waiuse.  being  eoiu- 
pufted  of  but  one  iiu'inU'r,  there  m  no  aiiClmrity  provi<led  which  is 
eoniix'tent  to  pass  upon  the  validity  of  theehallonge.     XI.  *2 10, />«»/;(- 

835.  It  U  ordinarily  a  sutlieient  j;ronnd  of  ehalleiig-e  to  a  iiieniber 
that  ho  in  the  nitUKn*  of  the  ehnixt's  nn<l  is  a  material  witness  in  (Jie 
ease.  H.  i)!>4,  Jniw^  JH63;  XX,  IH,  Ortol^r,  iSt''>;  XXXI,  :>io, 
M'fn-/>,  l.'iri;  XXXVII,  43,  S.-fitciiJM;  lUri't;  S15,  I-'.fwuarn,  1S76,- 
XXXIX,  ^-H),  Oi'U^m-^  J877.  The  mere  faet  that  ho  is  to  be  a  witness 
ii*  not  in  g\ineral  to  Im;  held  rtuttieienl.  II,  584,  f^tpro;  XXXIII,  137, 
July,  mj. 

»!?«iO.C.M.0.37.FyunhMll.Di>.l.,186S. 

*  luKtciwl  of  ]iro<*ee«iiiiif  ajnihifi.  h  military  iKT^m  it  ft  TOnlwii|ii  in  the  intwie  c«m- 
t^miilaK^I  l>y  Uiih  Artit-li*,  lF)i-  nlttTtiHtivc  riKinvL'  uiity  bt^  piirsitt^rl  •>[  l»ririt;iii;{  liiin  to 
Iriaf  bi*[i)ro  u  new  ci-urt  on  a  rhiirw?  for  a  disunier  uiVlcr  \t\.  ij2.  C'impare  Samuel, 
634:  ^^iI1lllll}Tl.s.  \  434.  Thn  tatter  o>iin>e  ha.i  n'>t  uafreqnently  l>eeii  aiU)|)lM  in  our 
pimclicx-. 

'  Manual  for  CuurL-t-3Ianial  (1001) ,  pace  27.  note  3. 
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236.  Tlie  more  fart  tliat  h  nienibtT  .sipfned  or  fonuHlly  preferred  the 
i'hartres  is  not  ■niflicit'iit  gremrifl  of  ohjoction,  riince  hi*  mny  have  done 
tvo  niifiisterially  ov  by  tlio  ordfr  of  a  siipprior.  IX.  dSS,  Juae^  tSfJ^. 
ItuC  whpi-e  »  inoiithcr.  ii]>oii  invoHtifpitioti  or  othorwiNc,  Hah  initiated 
or  pivferivd  the  i-hnrjjcs  as  acriisrr.  or  aj*  prowcutor  ha**  raiispd  thoiii 
to  Itc  brouKbt  to  triiil.  he  U  prc»ppr!y  Kiibjprt  to  (■hallt'iij.'e.  XXXIII, 
804.  .A//v,  1S72,-  XXXVII.  SI.').  I-'rhnmry,  1S7(!.  Thiw.  that  a  niom- 
bcr  had  oripinatod  and  prefrrifd  the  i-harjin  for  a  disobedic nen  of  his 
own  order.  w-a>  held  ^od  nmsi'  of  clmllfrip'.  XXXVI,  2i>7,  F-h. 
ruari/,  IS7o.  So.  in  a  cu^o  of  a  trial  for  un  a-^uult  upon  an  offit-er.  tlio 
fart  timt  tbo  oflicer  upon  whom  the  a.sr^udt:  was  conitnitlt'd.  and  who 
wiLH  the  prost'futlny  wilnes-*.  wh>*  a  imMuberof  the  (^-oiirt.  was  hi-dd  to 
eonstitutc  complele  aiuse  of  challenge  to  liini  a^  niemher     XXXUI, 

257.  Am/>ixt  i^r:i. 

237.  That  a  memljor  is  the  regimental  or  company  eominander  of 
the  accused  dues  not,  /jtrr  if.  constitute  sufficient  ground  of  ehallpnge. 
But  HiM'h  ground  may  exisit  where  the  conunanch-r  h&n  preferred  the 
eharge^i.  or  whi-n*  the  relations  between  him  and  the  nt'cused  have  Iiecn 
such  as  to  give  ri^?  to  a  pref*um]ition  of  prejudice.     VII.  6ft4,  »/m7(^, 

238.  When'  a  nu*nibrr,  before  the  trial,  had  expre*!sed  an  opinion, 
tiased  iHH>n  a  itnowledge  of  the  farts,  that  tlie  accused  would  lje  con- 
victed whichever  way  ho  might  plead.  AJ'l  that  lie  ha<l  clearly  pro- 
)udged  the  case,  and  tltat  llie  eourt  uhtudd  have  sustained  an  o'^jeclioo 
taken  to  hitn  by  the  accused  although,  upon  being  chnllenged,  he 
declared  that  he  waa  withoiitprejudii'c.'    XXXVII.  41*1.  Apn'f,  l!<70. 

S39.  A  Dienilier,  on  lieing  cha1lcnge-d  fur  prejudice,  detdared  tliat 
be  did  not  consider  the  accused  (an  onicerl  a  gentleman,  and  would  not 
associate  with  him.  and  that  he  had  stated  so;  but  he  adiled  at  the  same 
time  that  he  was  not  prejudiced  for  or  against  him.  Jfefd.  eMpeeially 
as  one  of  the  clmrgi's  was  ""oonducl  unlH-coiuing  an  nfiii-cr  and  a 
genth'Uian,"  that  tlie  chaUenge  whs  iiuprop«M'ly  ovi'rnilcjl  by  the  enurt, 
XXIV,  Sen-,  Mtirfih^  1867. 

840.  It  is  not  good  ground  nf  challenge  to  a  meiulier  that  he  is  junior 
in  ranit  to  the  accused,  nor  is  it  sutlicieni  gi-onnd  that  the  member  will 
.  yainastepor"lile"  in  the  line  of  promotion  if  theaecusi'd  is  dismis.scd. 
It  is  however  a  sufficient  cause  of  challeihge  to  a  member,  that,  if  the 
accused  (an  otHcer)  be  convicte<l  and  sent4'nced  t^i  be  <lir<nusst'd.  the 
member  will  Ih-  forthwith  entitled  to  pnmiotion.  XXXIII,  187.  ./w/y, 
I87S,-  XXXVII,  iKtt,  /A-evwA.7-.  W/*^;  XXXVIII,  3(W,  3Td.  (Moicrand 
^'owli.h,:l\  1876;   L\\  220.  J)^-fnfM\  lfiS7. 
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241.  IL^Id  f-uflu-Ii'iit  frround  of  fliiilleiiije  lo  a  nminbcr  of  u  irourt 
martial,  that  he  lut-*  pi'i'viously  (iikcniJiirt  iimn  iiivestigHtionof  ibL'siinio 
ruse  lM?fc»r«  a  <*iiiir(.  nf  inr|iiirv.  tboiifiib  t*m-h  uourl  did  not  pxpn'S;^  a 
farnijil  iipinion.     XXIIT,  4iHt.  April,  lSf;7. 

242.  //(/(/jjotxi  j/roiiml  nf  rhallpiiKt*  to  «  monilnTof  juuui-t  luartuil, 
in  a  tniMi  of  allogvd  thofi  hy  a  solcltor,  titat  such  riii*iiilH>i'  had  (ip<>n  a 
member  of  a  boni'd  of  siirwy  which  had  iiu'ostijjjitcd  liiociii^e  luid  rixiti 
the  itiisiippmpriutioii  of  the  projicrty  u|)oii  the  ati-iised.  XXXVI, 
5W1).  .fulij.  1875. 

843.  lit'fti  that  iLi'  nieiiil>oi'«  of  a  court  imtrtinl  wlio  liud  com|>«x-*od  a 
previou-s  court  hy  whi«'h  tht^  miiiio  accused  had  been  tried  forthojiaiiuj 
ai't  tlioug-h  under  a  ditTrrcnt  churj,t\  wprc  all  fubjert  to  lie  (wt  aside  on 
dinlli-n^n-.      XWni.  LSI.  0,:fJ„-r,  tSGS. 

244.  It  Is  not  iiL"_TsriiLi"y  (thoujjh  usuid  and  propL-rj  fur  a  rnenibi-r  lo 
withdruH'  from  thu  cuiii't  room  on  boitt^  clmllL>ti|red  and  pendinjr  tbo 
deliberation  mi  the  f>b]"eHioii.      V,  i'll,  (Huh'f,  ISG.i. 

24fi.  Court.s  should  Ih?  lilicml  in  i>n.stiinK  upon  ehallenge.s,  but  should 
not  entertain  an  ohjevtiou  wliieh  is  not  itptr{ii^..  or  allow  one  u(>on  its 
mere  ;iKsertioo  hy  the  accii-'iil  williout  priinf.  and  in  tlie  absence  of 
any  ndnuHHion  ou  the  i>art  of  ihe- uu'uiIhm-.'  XXH'.  .'iS4,  May.  1607; 
XXXVI,  fi78,  •ftdy,  IS7^.  A  positive  de4_']aration  by  the  challenged 
member  to  tho  effoi-t  that  he  ha.-*  nr  prejudice  or  intere.-it  in  the  ca.?c, 
will,  ill  peneral.  in  thealisenco  of  material  evidence  in  .support  of  the 
objeetion,  justify  ti>c  court  in  overruling  it.  XVII,  4r>5.  Septemhtr, 
ISC'.. 

246.  Where,  J«*forc  arraifrnment,  the  accuswl  (an  officer),  nithoiit 
haviiijf  personni  knowled^o  of  the  exUt4>noe  of  a  ground  of  ehallenjfo 
to  n  member,  had  cn'dihie  informalioii  ctf  its  existence,  fi'ttf  i\\i\t  lift 
i^huiihl  properly  havo  raised  the  objection  lieforc  the  memlKM'-i  were 
sworn,  and  that  the  court  was  not  in  error  in  refusing  to  allow  him  to 
take  it  at  a  subsequent  sta^^  of  the  trial.      XLI,  414.  .S^jifnuhrr.  t/i^S. 

247.  The  fact  that  a  sufficient  cause  of  chaltenge  exwts  njfiiinst  a 
member  but,  thi-oug'h  ignorancp  of  h'ts  rig-hts.  in  not  taken  advantage 
of  by  the  acciHed,  or  if  asserted  i-*  iniprojM'rly  nvcrniled  by  the  court, 
can  atft'ct  io  no  manner  the  validity  in  law  of  (he  proceedinjr^  or  sen-, 
teuco,  though  it  niar  sometimes  properly  furnish  occasion  for  a  di 
approval  of  the  proceedings,  &c.,  or  a  remis.sion  in  whole  or  in  pnrfc' 

'SeeG.  C.  M.  O.  fW,  War  Fkn*!..  l"!"''-  The  ohiilieii|«-,  Ibe  iil lim«tu-c  of  w  likh  by 
tl»>  ccMTi  in  iJcii.  Twiiop"'  i»m-  miw  ili.'«iinin)vfii  \n  ii.  O.  ^,  War  Di*]>t.,  ISTiH,  wiw 
■iiiiitly  u  iKaenit  ul>jtK.'( l< lU  t<^  thu  tiivii>l>t-r  l\v  the  mcuxeil  i>ii  iktomiiI  vt  'Snaw 
oniili'fl.'^nr  rircninMiiiireH  erviwiiii:  oiil  of  ihi'ir  fflirial  rt'latiitupt"  nn  p|H'citic  .itli-iirii- 
tioii  >if  liian  l^^einj;  tnaite.  ami  the  member  himself  vX'pTGSiW  dist'Iaiiiilii^  any  feeling 
of  preiudice. 
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of  the  sentencp.'  VIII.  534.  J'lmt.  ISG^;  JX.  ■i58../im.\  Wtfl;  XX, 
IS.  rAt^Art-,  ISCZ;  XXXVIl.  315.  4!»1,  Ff^hru.iry  and  AjtnK  ISTfJ; 
XXXIX,  -Mi),  Odiil>er^  JS77, 

248.  'I'lie  ArtifU'  iiiijHKHrs  im  tiinilnf  imi  upon  tlit-  ox(MTi»^'  i>f  llii'  rij^ht 
of  flmlliTiifi'  oilier  tlmn  thiit  tlu'  clnilli'iijfe  slmll  Im*  foi-  "rau.'-o  sliiti-d," 
and  thiit  iimrt^  tliaii  um^  iii^iiiI))m-  r^htill  tint  )>p  rhiilli'ii^'d  at  a  time. 
Thiif*  while  till'  imiii'l.  nr  rlu-  rmii-t  sis  a  wholo.  in  not  sulijiH't  to  clial- 
Jpiige,  yi'l  all  tlie  iiimiiliiTH  may  ln'  I'lmllengod  pmviih'd  ihry  aiv  i-luil- 
longpdsflpftratoly.  XXVIII,  fi3ii.  May,  laeO;  XXX.  «iil.  .V«v,  iS70; 
XXX\'III,  53,  Jiiii'Mnj.  tsTf!.  Thr  Articli-  oontHtris  no  imthority  for 
C!hft!li'iij,'iiijf  the  judge  advociito.     XXXV,  *>!»,  (/etohw^  IST4- 

249.  Tlift  l!ourt,  of  itself,  i-iiiiuot  fxvuse  u  uieiulwr,  io  tlie  aliAciicf  of 
a  chulleiino,  A  riu'nibi'i%  not  rlmllcnjri'd,  I'lU  considering  bimseU  din- 
quuUdf^l.  (Till  be  relieved  only  by  upplieation  to  the  convening  author- 
ity.*   XXXVU,  3i,  .S^jitrnuhr,  lS7o. 

250.  An  uecused  rLiillenged  the  enlti-e  fourl  on  the  gruuiut  tlnit  the 
convening  officer  was  "  aceusei'."  JlJd  pr()])ei*ly  overruled:  ihe  irrratj 
cannot  li«  challenged  at  military  law.  The  Arliele  declares  that  "the 
court  •  •  •  shall  not  reeeivc  a  challenge  (o  iiioro  than  one  meiii- 
iwr  at  u  lime."    LIU,  ai'i.  April,  iS-f<7. 

Ul.  A  court-martial  cannot  n-iievo  or  "excuse"  u  nieiiilior  except 
upon  n  chttllonge  duly  interposed  mid  -ustaitied  nnder  thi-  Article. 
The  fact  that  a  member  has  been  ab.sont  fi"om  a  HeAsicui  of  the  court, 
and  has  not  heard  the  testimony  meanwhile  taken,  <'onstitntes  no  legal 
ground  fur  exensing  hitii  liy  rlie  enini,  provided  such  ti'-tiniony  is 
iX'Htl  to  him  and  no  objection  to  his  continuing  as  a  nieiiitMT  in  ilio 
case  is  interposed  by  the  accused.'     LI,  fi4t>.  Fi'hmnfy,  f>ifi7. 

252.  An  a<Ta-;ed  objeclcd  to  a  member  on  the  ground  that  riotne  time 
before  he  hod  had  a  di.'tagi'eeuient  with  the  uiembor  and  thought  that  he 

*&«e  Oplnirm  of  lliu  .\ttoriiuy  (leufial  of  Jiuiunry  ID,  IVT.H  (l.i  0[>iii«.  -13^).  in 
which  thf  upinitiii,  exiireiotol  l>y  the,Iu<1i|r<"AilviK»(e  (iemml  in  ilie  nioei  nn-eni  of 
the  «L*f-s  nyH^n  « liich  this  ]inni]rrAiili  is  \vuus\ — ihni  the  fa«t  llint  one  uf  Iho  otiiuvw 
iliHiii  wliirN  Ih«*  aivui"i>i  wiw  Ldiivii-led  wa»  (irvfcriv'l  |iv  »  iiit-uiticr  ii(  tin-  nmrl  wUu 
Him  l<«ii(U'il  a»  a  wiincw  on  ilie  trial  I  tmi  wh".  tlioii];]i  diwrlv  .-iiliiwl  lo  •ibjt'ciiim. 
wa»  not  a'luillciiipHl  I>y  Till-  arrn.'ft^J  I,  (■uiilil  nut  iiftert  ihi-  vnli<?jty  iif  rho  wnH-iiri-  rrf 
itmiiiiMi)  aftt-r  lln-wiuiii-  IihiI  Ihtu  iluly  crmnnin^l — ic  r-<iiifiirrt«"l  in  liy  tin?  AUi'timy 
(itrn^nil.     And.  tu  ii  ciiiiiljir  effirl,  H?e  Ki-vi*  i:  Vi\\\it\  SiaU»,  l-"*  <_'l.  i'U.,  M-. 

Ill  (i.  ('.  M.  <l.  SS.  lV[il.  of  ElnkorM.  IH7V<,  t)i<-  {•••iiil  \*  iii>ti>->>-<{  tliiit  nlit-n-  n  dial. 
leiiKf  iiner|KiK"'l  l»y  tin-  aiviiMtl  lm»  Wen  iiiipni|n-rly  iliHallontHl,  &  swt.iwjiH^iit  [>left 
uf  gitihy  iH  nm  to  in.'  tn^aiwl  as  a  ti-utiYrtif  ttiufulvaiita^  to  which  he  uiay  lie  I'litiiltnl 
by  rea««i  nf  the  iini>K"|icr  ruliii^f. 

'.S.  <>.  IM.  \>v\>V  ■-<(  OjIu.,  ISWf. 

*The  iiraclicw  here  in(Ii<-ate<l  nolon^ro1)taini> — peetiar.  4,  p.  28,  Manualfor Courts- 
Mortinl  (1901).  mIiic!!  iir£«.-ribof  Hint  "no  ineuibcr  who  h^  Jieeii  absfini  durinw  the 
laikirtf;  of  entk'nre  f'linll  lhi*n^ftt>t  lake  jiart  in  the  trial;"  but  that ''thi*' |>Tv>vi!>ii>ri 
Bhall  not  Ih*  cuiiHtrufd  ax  iiivaliiLitiiii;  tlit^  prot-t-edtntc"  of  i-oiirbi  cuatiial  when  not 
»jiii|)lit<il  with  and  no  ohjvctimi  Li  niadtr.  hul  t"  In  Ik?  re^nled  ob  u  rrt]turcment 
w)m-b  nhQuld  id  ways  be  cuuipliL'd  with  when  proctkiiblc." 


80 


ARTTPLES    OF   WAR. 


*' might  hv  pri-'jiidiced."  The  iii«iul)fi'  Ut'clurwl  that  he  was  coascioiM 
of  ii«  prejuUk-i.'  wliutcvfr.  Inil  Itmt.on  tlu'contnii"}'.  his  forlinpt*  toward 
the  mvusfU  were  friuTicUji .  //-.A/  Ihitt  thtr  court  irivd  in  .-u.staiuing" 
Ihe  cLallpiif;.'.     LIH,  :;25.  Aj>n!,  JffS7. 

253.  The  iutruM'd  wt-n'  ItuHaii  M*out.s  charjjo^l  with  mutiny.  Sonift  of 
tbi-  iiu-nil»i'i>  vf  lliofmiil,  thoujfh  disclHliiiinjjiiny  pn"jiKli<'p  again^^l  the 
(K-i:u»wl|jvrs«iially.  wvn^iiwait-  ihut  thi-y  "t-ix-  prewiitiit  thfoutbivuk, 
untl  wore  fully  appiizi-d.  fn)iii  th<*ir  own  (MM^tiiitil  pivsi-nce  or  kriuwl- 
t>dg(M>f  tho  ^i^<■uln^tll9u■t■^t.  thttt  the  iiiiitiuy.  which  hud  iiivolvi'd  hi)iiii- 
cid*",  eonstitul(!d  n  niont  agt,'i''^^'*if''d  iitfciire  nf  tlie  vlnnn.  Ildd  that. 
lis  Iheao  nipnilH^rs  could  wamdy  iivdid  iipplyinj.'  thoir  iinpr('»*j*ioiiM  t<> 
the  nccuBfid,  when  Nbowa  to  Ik-  roniipt-tod  with  the  di.>iordi-i',  ihi\v  would 
fairly  haie  liven  {^uUjwt  to  objcMiltoii  iiw  triors.     LV,  iV.il».  Aprils  iSHS. 

2M.  A  nierp  jfeneral  opinion  in  ri'g^ard  to  the.  inipropripty  of  nct« 
BUfh  as  iho.'H'  charpi^d  a],iiiiist  the  aeeused.  uniU'i-oiiipHtiied  hy  any 
opinion  iLs  to  his  piiilt  or  innocence  on  the  charges,  is  not  a  Ruflicieiit 
ground  of  oI>jection  under  tlits  Article.     64,  174,  Mnrrh,  ISff^. 

256.  I'nder  the  cuN|4)ni  of  ttie  service  the  Judge- Advocate  may  also 
cbaliongi?  for  cause.     Card  -JttsB.  Fi^nmr'j,  1896. 

KKiHTY-MNTH  AKTU'LK. 

When  a  [tristoniT,  nrraijenetl  t>e(or«'  »  ni-nera!  i-ixirt-inaniHl,  from  <»hotiniu-y  uini 
ile])h(.-Tau-<leM(tii.  f^wii'li  rnutv,  itr  »nav.vn  torv'mii  to  tlti*  [>nr|H>iie,  UidCOUrt  may  jiro- 
ceed  to  IrinI  aiitl  jixliniifiit  b»  if  the  ;>riaciner  1ib<I  pletuled  nut  in<ilty. 

MNETIKTH  ARTIC'LK. 

the  jiKlpc-mlvocacc,  or  sonie  pennii  depme«l  by  him,  or  by  the  (leiirml  cir  officer 
COniituiiJilin^  ttio  Army,  ilt-tathincul,  <^r  )iiiTn!f>n,  hIihII  ]tnwi^-iiU>  in  Ihc  name  of 
the*  I'nite'l  ^lulois  but  when  tim  pri»uu(.>r  hti><  iiihiIv  lii#  plun,  he  elixll  k>  fur  iiineider 
hinifleU  cuiinpel  for  the  prixooer  as  tn  nbjpcl  to  any  l4>ailint:  i|iiestii)n  lo  nny  of  the 
wiuiL9M->,  nml  Ui  itiiy  ^jitet^ioii  to  the  )>rii«jutT  iho  uiit^wur  to  nhldi  uii|fhl  tuiid  lo 
mtninate  himM'If. 

NINKTY-FIKST  AKTK'LE. 

Tbti  ilepu«itiun)<  uf  v,  itnfi>)<rt<  rLvidine  licyonil  the  limitf  uf  the  Blate,  TerHiory,  or 
DiBtrirt  in  whii'h  any  niililnry  miin  niny  Iw  onlpmd  to  .nil,  if  takfTi  «n  rcawinablu 
notiw  lo  the  <i](|K>«lt>  lurty  am!  duly  Hurlientirnlc^J,  nmy  l)e  rewt  in  eviilenc-e  l>otore 
such  cuiiH  in  i-avev  not  •.npitul. 

256.  A  de)M)sitioii  eannul  lie  rem)  in  evidence  in  a  capital  I'Ojte  (that 
ip,  ill  II  ease  wliorc  the  otfeiice  charged  is  putiislmlile  capiliilly)— iw  in 
a  caac  of  a  violation  of  Art.  21,  or  a  ea«o  of  a  ^py,  or  one  of  desertion 
in  time  of  war:  otberwifto  in  acaeoof  dceertioii  in  time  of  peace.  Ill, 
■4S5.  Aut/uMf,  ISm:  IX,  046,  Svptt-mhtr,  180^;  XXXII.  *!.  Jtnu.  1871; 
XLll,  177,  801,  Ftbruanj  and  Jitlyy  1879.     ^or   is  the  deposition 
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admiMiiilti  of  a  Miinejw  M-bo  re#iile»  in  the  Stale.  &c.,  within  wliicb 
(he  ttjurl  \»  held'  (XLII.  ;*61,  su/^ni),  oxvtspthy  conavulvf  the  )Wi-U<^ti.' 

257.  Whi'fo  the  eviJein.'o  of  lii^'h  ullicei'h  or  public  ottifiuU— um  u 
Ui.'|KirtuieutcoumiaiKloi'.  or  vh'ivi  of  »  Imruau  of  thp  War  l>o])«rtuii'rit — 
i»  re(|uire<i  U»fore  a  court  miirliul,  tht*  !«ami',  o-tptfiiilly  if  the  court  is 
aiKtembled  ut  a  distant  point.  ^bouUI  ifv  taken  by  dep'ositiott,  if  aiitbur 
ized  under  this  Article.  Sucli  ollicei-a  ebould  not  W  re<|iiirod  to  leave 
their  puhlir  dutlp.s  to  uttond  u^  witnesses,  exrept  whtMV their de[x)sitioii8 
will  not  bo  adnii.H.-ible,  and  H'here  the  cai-e  i>  one  of  upccial  iin]>ortum'e 
and  their  testimony  is  essential.  VII.  6,  Jitummj.  1^0^,  The  Set-re- 
tury  of  "War  ^hould  not  1m^  rr-fiuired  to  attend  as  a  witness,  or  to  give 
his  deiM>sitioii  in  a  military  ease,  where  the  chief  of  a  ^tuff  eoi-p.s  or 
other  officer,  in  whose  bureau  the  evidence  sought  i.s  matter  of  ivcord, 
or  who  is  |M>rsonaUy  acquainted  with  the  facts  desired  to  bo  proved, 
can  attend  or  depose  in  Jiis  stead.     XXXV.  5"5.  -/"/y,  /•i7.{. 

258.  The  party  at  whose  instance  a  de]>ositib>ii  has  U-en  tjiken,  should 
not  be  piTinitteil  to  introduce  only  •••uch  parts  of  the  deposition  as  uro 
favorable  to  him  or  a.-*  he  may  elect  to  use;  he  ]nust  olfer  the  deiKxsi- 
liiMi  in  evidence  as  a  whole  or  not  otfer  it  at  all.  XXXVI.  liJHI,  /*A- 
rimnj.  lS7o. 

259.  If  the  parly  at  whose  instance  a  deposition  hits  lioen  taken  decideii 
noi  lo  put  it  in.  it  may  Im  read  in  evith-nce  by  the  other  iwirly.  One 
party  cannot  withhold  a  deput^itiun  (duly  taken  and  tulmis.~iit)le  under 
this  Article)  without  tlm  i-fliwenl  of  the  other.  XXXVXI,  Jt,  /V/n*- 
aiy.  IST'i. 

260.  //rW  that  the  depusilion  of  a  witnesw  re*>i<linjr  in  a  foreign 
irtuintry.  and  taken  befoii'  a  4|ualiliecl  person,  as  an  .\nierii-aii  consul, 
would  be  admissible  in  evidence  under  this  Artieh' equally  with  tlio 
de|H^^i^i(^n  of  a  resident  of  the  I'nited  States.  XLII.  114.  Jintunrtf^ 
IST.'f. 

261.  Where  llie  judge- iidvoeate  offered  in  evidence,  on  the  ])art  of  ihe 
prosi-ciition,  a  de|wisiiiun  which  proved  to  have  la-eii  given  hy  a  pei-Non 
other  than  the  one  to  whom  the  interrogatories  were  addresseti,  and  the 
accused  objected  lo  it.-*  introduction,  but  the  objection  wits  overruled 
by  the  court.  /<r  W  error:  the  fiu-t  that  the  intended  deponent  wius  but 
tlie  agent,  in  tht'  tratisiiction  irnpiired  about,  of  the  person  who  lu-lually 
furnished  the  deposition,  not  being  suthcierd  to  make  tsucb  deposition 
admissible  except  by  consetit  of  ^mrtiw.'     XI^Il.  1+0.  Januarif^  J879. 

'Note  the  remarks  of  the  raviewiou  autliorily  in  li.  I.'.  M.  O.  102,  Dept.  of  tll4 

Ebfl,  1S71;  (111.  I,  IWvipidii  iff  Soiilb.  1875. 
•Sr^  Manual  for  ('ourt--_MHrtial  (UHU).  note  1,  \<.  lUI. 
»ti«f(i.0.>I.O.9,llilqnt.of  Army,187». 
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262.  Thi«  Artu'Io.  in  any  ca.-tf  within  its  tei*iiii«aiid  in  whith  it*  c-oudi- 
tiori!<  are  coinplifd  with,  putitlr';'  eitbc-r  purt.v  to  have  dcix'silioiia  luken 
and  "'  ifad  iii  cvidL'tKv."  Thi'  court  alunt;  ba--  no  jKiHt* r  to  deddt*  tliuL 
a  df[>ot«ition,  whei^  k'p«l  and  material,  fhtM  not  U-  takun.*  48,  59, 
,/.(«*-.  JSfJJ;  Card  fityy.  Juh/.  l^iKK 

263.  A  deposition,  intiwlured  l»y  I'ithtT  party.  Mbich  U  aol  "duly 
aullientic-ated,"  .•should  not  W  iidaiitted  in  uvidt-nce  by  the  court, 
although  the  othrr  ]>arty  may  not  object.  34,  7i>.  Ju/y.  1S}<0.  A 
depixsition  heUl  irj-egular  and  iiiiidnii>»'lldi'  whcic  it  failed  to  show 
that  the  uBicor  by  whom  it  was  taken  wu.-.  authorized  to  take  it,  or 
lUat  he  was  4uaiitied  tu  administer  tlie  oath  lu  the  witness.  14.  2H5. 
JtuiiUiry.  I'SS'L 

264.  Tlie  Arlii-le.  in  .ijx'eifyinjr  that  the  deposition,  to  be  adiilissible 
in  evidenee.  simll  be  "duly  authentlt.'ated."  makes  it  essential  that  the 
same  shall  bo  sM-urn  to  ttefure,  i.  v.  taken  under  an  ualli  administered 
by.  an  ollietal  eoni|»Heni  to  administer  iiaths  for  sueh  pur]>ase.  A 
de]>usiliun  should  now  btusworn  to  Iwforu  one  of  the  military  olficers 
»tM*eitied  Iti  the  act  of  July  27,  isy:i.  s.  4,  or.  if  sucli  an  olUet-r  l>e  not 
aeruptfible,  by  a  civil  utlJcial  couijjotent  to  adniiuinter  ()atb^  in  freneral. 
An  ollicial.  empowered  to  udmiuifter  oaths  only  for  a  certain  special 
purpose  or  pui-po»es,  can  not  lepilly  qualify  a  \vitiiev<  u  hose  deposition 
iM  Houjrht  to  be  taken  under  thi«  Artieh*.     34.  75.  ./w/^.  iStiO;  57.  HI. 

265.  A  e(Mii't-uia,i*tial  has  no  power  to  (pmiify  or  authorizo  a  com- 
nianiiintj  officer,  or  any  other  otlifer  or  person,  to  lake  a  deix>sitioti  or 
administer  an  oath.     LV,  4»<i,  Mnrrh.  lf<.iS. 

266.  A  depi»iti{in  is  not  in  general  satisfactory  evidence  for  pur- 
poses of  pei>onrtl  idcnlitinition  by  description,  nnd  should  not  bo 
resorted  to  for  the  idcntihcation  of  an  aceuseil  where  ixdiable  oral 
tej<timony  can  t>e  obtained.     60.  <VW,  -/«///,  1S9J. 

267.  The  depositions  of  civilian  witnesses,  while  ttieir  laking^  ^en- 
enilly  involves  le.ss  expense  than  wtndd  ihf  personal  iilteiidanee  of  the 
pailicii,  are  usually  quiu-  sutHcient  lus  tcstiuiotiy.  except  when  the  jmr- 
jjose  of  the  evidence  is  to  |«'rsonully  identify  the  accused  l«'fore  tbe 
com-t.     64,  4f;ti.  Jfnij.  1SD4. 

268.  Where  n  dejiositloti.  introduced  by  the  pnisecution.  though 
Ie;ral,  was  incoujpiele.  but  tlie  dcfecf  wa-*  waived  by  (he  Hcciised,  A'W 
tliat  the  prosecution  was  estop|)i'd  from  ut'tt^rwards  (juestiiitiiuf;  it  lut 
competent  evidence.     LI,  5tKl,  Fr^trnary,  1SH7. 

269.  The  oiGcer  detailetl  to  have  a  deposition  taken,  /.  ».,  to  i*ee  to 

'  VVti«rv,  lioHvvtf^r,  tliv  iiiatti-r  )in»  Ufii  Hil'initleil  ti>  llie  oouti,  it  iiii^lit  in  a  proper 
ouK-  dudUti  liint  era!  iwtiiniuiy  nlone  wouM  uiiswer. 
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itfl  bein|r  taken,  should,  before  «en'ing  tlic  mihpwna,  complete  it,  if 
tiwejwnn\  tiy  iiiscrtnit^f  tin-  imiin'  iiml  official  dfsijtriiation  nf  Ihe 
iuit4iry  (or  other  otlicial  having'  atiihority  to  administer  tlie  <i»[|i), 
hpfore  whom  it  w  to  hi*  taht^n,  and  thg  date  on  whleh  imd  thf  place 
where  it  iw  pmpdHed  to  take  it.  And  when  the  (le]Kiisitinn  Ims  Vhmmi 
duly  taken,  lie  aliotild  <-i'i'tiry  it  n^  so  taken,  niitl  tninsinit  it  in  a  soaltHl 
packajje  to  the  president  nf  the  eoiu't.     85,  fiT,  Min/,  Js'!)^. 

270.  Civilian  witnes^iPfi  who  dnly  jjivi'  their  deiwisilinns  under  this 
Article  are  I'ntitied  to  the  Mtnie  fees  and  ullownnrr.s  ns  are  wiliiessf!* 
who  duly  attend  i-he  court  in  jw^rson.'  The  voucher,  to  enable  j»ueh  n 
witncMH  to  obtain  hl^  dues,  should  siniply  set  forth  the  fuets  oh  to  hist 
service,  sulwtitiitin^,  for  the  usual  statement  in  rejjiii-d  to  attendance 
before  the  court,  n  Htatenient  that  he  duty  attended  an  ii  witne)»  ut  a 
eeilain  time  ami  ]il«ce.  and  dnly  jfuve  his  dupositiou  Iiefore  u  certain 
offi4inl  named.     64,  3:iil.  A/>r''L  IHUJ^. 

Wl.  Ihhl  that  a  «uui  of  three  dollars,  disbursed  by  an  officer 
ordered  to  procure  a  deposition  U\  be  taken,  as  a  payment  to  n  jtistice 
of  tbe  pea«'e  before  whom  the  deposition  was  jjiven,  would  lepilly  Im'^ 
reimbursed,  on  the  presentation  of  u  proper  voucher,  by  the  quarter- 
lUHHter  de|wirnnent.  out  of  the  appropriation  for  the  expenses  of 
witnesses  before  eouit.s-niartial.     64,  Ho.  J-Wit-mny,  is.%i. 

879,  A  deposition  duly  tnkon,  under  the  Article,  on  the  {wrt  of  tho 
projieculion,  ii*  not  subject  to  objection  by  the  accuM**!,  and  i-nnnot  Iw 
wjectod  by  tho  rouit,  merely  upon  the  j;r<»nnd  that  it  i-*  declined  in 
the  Vlth  Amendment  to  the  Coni-titution  that — "'in  all  criminal  pr««- 
ecutions  the  accused  t*hall  enjoy  the  rijrlit  *  *  *  to  ho  confronted 
with  the  witnes.'-es against  him."  'I'iii.s constitutional  provision  has  no 
application  to  coui-ts  tuartial:  the  "crituinal  prot^ecutions.*-'  referred  to 
ar<'  ]>ro»ccution»  in  the  l^.  S.  civil  courtj*.  LII,  J4.S,  J/orr/i.  J.'iffT,' 
LV.4y<^4yH,  J/brcA.  JS.)(fi;  44,351.  i^t^w.irr,  JSifO:  82.->*>4./;Acvary, 
JS93;  66.  41i3,  Oct<M\  Jft92. 

273.  The  provisions  of  Sec*.  Sfi6-87n,  Rev.  Sts,,  nlalc  lo  dci»ositi(>ns 
in  tho  XT.  >.  <.-ciurti<  aind  have  no  application  to  courts  martial  which  a  {"e 
no  part  of  the  U,  8,  judiciary.  /AM  therefore  that  there  wa**  do 
authority  whatever  for  pfew^ribinir,  a.'*  wa?  dooe  in  (i.  O.  '2,  Dept.  of 
Texas,  li*S!S,  that  the  Iuwj*  of  Ttxa*;  in  regani  to  the  taking  <»f  deposl- 
Uoit»  ^ould  xoreiii  depositions  in  military  courts  held  within  that 
State.    LV,  4S6.  586,  Jfrrnf,  and  J/wy,  J888. 

NINKTY-SE(X)M>  AKTIC'LE. 

All  |)*noiu*  wliu  ght'  fviiJi-iK'*^  In-lurv  a  conrt-martial  shall  tie  t^xunin«r]  un  oatti, 
or  sfflnuatioii,  in  tlit>  foUowinK  form:  "Vou  swear  (uroQlnul  that  tli«evi<leiict!  yua 

'SeeCiro.B.A.G.O..I8R.S. 
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nboll  give,  in  the  oaec  non- in  hearing,  shall  bi>  the  tinth,  the  whole  truth,  and  nothing 
but  the  truth,     ikt  help  yau  UcmI."  ' 

274.  Tbiit  Artido  does  not  preticribe  by  wbom  the  ontb  F>ball  be 
aUniiiiUtered.  By  Ibe  rut«tom  of  tbe  ttervico  it  io  admiiiisiered  by  the 
judgo-afUocate.'  When  thp  iudjje  advui-att  himself  takes  the  witness 
stand,  be  U  ]iro|X'rly  ssworu  l>y  tbe  president  of  the  court  XLII.  ^6% 
Jfay.  1879. 

NINETY-TIIIKD  AKTICLE. 

A  vonrt-uisrtial  i^hull,  fur  rvaiKinsbk'  <-ai]iR>,  irnuit  n  continuBnoc  to  nitlier  larty,  for 
BUcli  time.  an<i  iw  often,  as  iiiuy  a]>]irur  to  he  jUFt:  t'tfHvleti,  That  if  ihe  prisoner  bp 
in  i'lo»^c  continetneiU,  th*;  trinl  e>h«ll  not  lie  <k-l(iy«l  for  a  period  lun^rthaneixty 
Any*. 

87B.  The  luiirt  .-hould  in  nil  easew  rerjuin'  Ibal  tlio  di-sired  evidentw 
u|i|H-ar  or  be  fhowii  to  Im*  innlerial,  and  not  im-rely  cuiiiulutive.'  and 
that  to  await  itv  jnoduetlon  will  not  deUy  the  trial  for  an  unteiisuiialdu 
pitriod.  It  shoukl  aUo,  in  general,  before  granting  the  etnitintiance, 
be  ni«»ured  that  tbe  absenee  of  the  wituee>w  is  not  uwiug  to  any  neglect 
on  the  piirt  of  the  applicant.'  This  feature,  however,  will  not  be  so 
muL-b  insisted  upon  in  military  i\»  in  civil  cases.*    VllI,  t{<i2.  July,  JSfJ4. 

276.  Whore  "  reasoiml'le  canse"  i:?,  in  the  jndgrneut  of  the  court, 
oxhibitod,  tbe  party  in  entitlttl  to  m/uu-  rontinininee  under  the  Article. 
A  refu.sal.  indeed,  by  the  coui-t  to  grant  .such  continuance  will  not  inval- 
idate tbe  proceedings,  but,  if  the  inTU>e<l  hu.s  thu.v  ifeeii  prejuiiii-i'd 
in  bis  defence,  may  jjroperly  constitute  go»xi  ground  for  disapproving 

'That  a  witiiest.  teittilicd  nithinil  hioinje  swicrn  i.-  in.l  j:niunil  fur  new  trial,  vrh^n 
no  olijtxTtion  vhm  inadf  at  the  trial  and  wiluetn  vris  iruw-exunined.  f*Gv  Muure  c. 
State.aSS.W.Repl..  104ft. 

"See  now  sec  4,  act  of  July  27,  1H92,  which  confera  power  to  a<liuiiiirier  such 
oaltiB  up<>n  the  jutl^iv-atKvii.'Hte. 

Ttiic  ArtH-li-  pn-wrilK'!'  a  fiiiRh'  mwiflo  form  of  oath  to  he  taken  by  ail  witjieeaea. 
Thi' tVttiMitiition.  lifUVfVcrtArt.  I  ol  Antfnilmenlit).  ha.s  pnividwl  that' OiUfir««  shall 
uinkv  no  law  pr-jhiljitiufr  the  {rw  vKcniiw  uf  rflitfkm.  WhiTe,  ilit-reft-re.  the  pre- 
KrrilHfl  r>r>ii  w  not  in  atTunlaiui-  witti  iIh*  n-'liifiow  inictit  of  nwilrKw,  he  nhonltl  \)e 

Sprruittfl  to  lie  ^wi-rn  (Hvunlins  lo  the  i-crL-niunii-?' of  liii!  own  faith  ttr  a^  h«  may 
Lvui  liiniliriH  on  hi«  luUdtiwH-c     .Si-c  1  i.irwtil,  Kv,,  j  371;  O'Oriyu,  IW, 

A  wiliK-i«w]io  liHxum-  lHi-n  ifwomaml  liiut  tct^litu'il,  iHiiut  mjiiiri'il  ['>  1k<  rc^-svrnm 
on  hcin)(  MiiK-tfiiiontlyrcctilliillolhie  «taiirl  byvillu-r  rmrtv.  In  prarlit'cheitiuiiually 
niuin<k'd  tliiu  Ijl-  \e  slill  undir  oatli.  ThL>  iv-e«('«ni;K'  buwevcr,  of  Buch  a  wUnen 
will  not  affoi'l  th<.-  valiflity  of  tin'  procif^iinjn!  or  wntt-nif. 

'('4>tii[mn-  PiiipU'  I'.  Tliiiiiif«oii,  4  ('»l..  il.'W;   rarker  i\  St»t«^.  55  Mim^,  414. 

'Sir  |i!ir,  'i,  "liftiioiivuiciit."  pii^'L>lti>.  Maiiniil  f<ir  f^mrts-Martial.  It  is  not,  liow- 
evt-r,  ih>-  pnii-tiri-  i>l  (xmrli^iiinrtiiil  toatjmit  L'uutitvr ntliilavili'  from  lb?  opposite  purtjr 
H»  til  what  thi-  iilwi'iit  wiliKvti  wouh)  tewlifv.  .\»  lo  tlip  dril  practice,  nw  Wiliiatna 
*.  Stati',  «  NiLiDwka.  334. 

'  A  military  nmuMi]  tan  not  lie  chnrgwl  with  lat-hee  in  not  procurin);  th«  utt4.>rH)> 
aiiix  at  hi-'<  trial  o(  a  H'ilutVM  who  ix  previ-ntcil  fntm  lH;iii^  iir(.-i«.-iit  by  Mijifrior  mili- 
tary authority.  Ttiu"  in  n  vam^  in  <t.  O.  '1.1.  IVpi.  u(  IXiiiolii,  1872,  an  nttii^wl  iruldiBr 
wac  he-Ill  entitU^l  to  a  ov-mti nuance  till  tbe  return  of  miiTeriftl  witneasfs  then  absent 
aa  an  Indian  t-xjKililiiHi. 
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the  uentenve,*  or  forrniti^tin^  or  ]>iii'tiiilly  reiniitiii^  the  puniHltint'tit. 
XXII.Wa,  A'Ptwj/wT  ISGG;  XXXIlI,«Ht./>,wm/Ar, /.>7if/  XXXIX, 
13.  Mat/.  J.S76. 

977.  \^^liei'u  ail  tu^eiued  BuMier,  Iiy  rcewii  uf  hi;;  regiment  Imviiifr 
bemi  iKovod  a  long  distniife  .siiioe  Iiis  arrc;*!,  whs  «e]iani(c<l  at  hi-*  trial, 
fnim  certain  witnt.'s.si's  iiuiIt.M'iiil  to  his  dofoiioi',  /i</f/.  that  ho  was  cntitlod 
to  a  reasoiiablf^  i-oiiliiiiianci>  for  the  imt-poso  of  |)ix)(Minng  their  atl4>nd- 
aiicr- or  their  (h'|io^itlnii^.      XXIV,  'j.'ilt.  JA/:/.  W6'7. 

278.  That  the  charges  and  .speciticiitioiw  nijon  whirh  an  a<x'li?H'd  hi 
HriWgned  dilfer  in  a  niHterittl  partieiilar  from  those  eontaiiiod  in  the 
eopv  served  u]>on  him  iH-foi-e  iimiigHment,  may  well  eon--.tit«te  a  wiiffi- 
cient  gi-tiiiud  for  grunting  him  additional  time  for  the  pre[Miration 
of  hi«  defenee.     XXIV,  5U,  Afaij,  1^67. 

279.  Where  after  arraignment  a  material  and  substantial  amendment 
is  allowed  \*y  the  court  to  he  mnde  hy  the  judge  advoeali'  in  a  speeifi- 
eatton,  the  effect  of  which  amendment  i*.  to  necessitate  or  make  desir- 
able a  further  preparation  for  his  dcfem^e  on  the  part  of  the  mvnsed, 
a  rea>onable  postponement  forthlspur|M>*e  will  in  general  properly  bo 
gninted  l)y  thceonrt.     XXO,  &k,  Aj^rU,  iS66. 

280.  It  is  in  general  good  ground  for  a  roasonablo  continuanco, 
that  the  acciL^'d  needs  time  to  procure  the  assi.siance  of  jxjunse!.*  if 
it  i#  made  to  appear  that  such  uounstd  can  pix>l)ably  l>e  obtained  within 
the  time  a^ked.  and  that  the  awused  \x  no!  chargeablf  with  renuHsnesu 
in  not  having  already  provided  liim!«elf  with  counsel.     XIII.  4u'i,  Kth- 

NINETV-FOUinil  ARTKXK.' 

Proce«>li:i^  of  trials  ehnll  In-  inrriiil  on  only  between  the  hoiit«  o(  eiifht  in  ibe 
morning  luni  tlirct-  in  llu-  ivit<-ni<:Hiii,  t-XfCiitiiig  in  cutn-w  whu-h,  in  the  opinion  af  the 
nffi<-cr  ftppointintf  lb«  court,  rer|Uir«  itumediale  example. 

881.  This  Article  l-^  inipi-rati\  e  upon  tbcpoint  that  no  proc-oedirigs  of 
IriaN  sbull  he  cai'ried  uii  liefuru  eight  oVdock  a.  m.  or  after  three 
oVlo«'k  p.  m., except  intheelaHsof  casewspecitieally  iudifated.  Whore, 
therefore,  tlic  ix-cord  shows  nllirmatively  that  any  particular  material 
proweding  of  the  trial  waebad  by  the  court  l>vfoi*eL-ight  or  after  three 
o'cioek,  and  >*ets  forth  no  authority  for  the  »amc  from  the  convening 
officer  (j-uch  a*i  the  u.-'Ual  din-ction  or  i>ennii*Hion  in  the  convening 
order,  that  the  court  **  will,"  or  "may.  :*it  without  regard  to  huurt*"). 


'S«-O.C.M.0.35,  WarT»epL.]Rfl7;  <it>.  J28,  H.lqm.uf  Army,  It<76;  (i.O.24,  DepL 
of  Arizoua,  1^74. 

'i;. CM. 0.2.1.  War  Dept,.  1H7.^ 

'Ntrfw  III.!  tlifU'r<-iit  rt-iuw>nH  fur  tliiw  «>mii'l nifiit  itmiKned  l>y  Att«»njey  (ietieral 
Speeildl  OpiTi:<.  IS".  Ml ).  an'tC'jj)[i'-e(p,M)|.  Aii'l  wf**,  r.nthia'jMjiiit,  lli>UL'h  i  I'rac- 
lioe),377.     ThUArticlewartrcppa!.-it  by  act  of  ilarch  2,  m)U[U.0.27,  A.<i.O..  1901). 
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sticli  prowcdirip  niu^  be  held  inmuthurizcd  and  of  no  Inpal  pffpct.' 
Ami  if  tlie  procfoding.  thus  futili-,  wiu*  oiin  m'cesstiry  to  the  coiupk'te- 
t»e*w  of  the  (rial,  or  otherwitJo  Imi^oi'tHnt,  it  should  he  r'-jf^aU*!^  or  tak^n 
da  »om,  within  lepil  hours.  11.  138,  Jforc/t,  JSGJ;  VIl,  -t^,  ,ly>r<V, 
m4:  XXIIL  tt27,  Aiu/ust.,  1SG7:  XXXVl, 406,  J/ay,  1375.  44,  143, 
Dttvinhr-f,  JfiOO. 

282.  Tilt?  Artiflo.  however,  docs  not  re<|uii"o  that  tho  rpcord  shall  show 
ill  iL'i'iuts  thiit  the  hour-i  iridieatetl  were  oliseired.  It  is  proper,  indeed, 
and  the  Vtest  pinotcic,  to  t?tntc  the  hour  of  e:u-h  iiie<?tiiig  and  adjourn- 
ment; but  wherei  no  such  entry  apiwars  in  the  proi-dediuga.  the  same 
will  not  lie  inviilidateel,  i)ut.,  in  the  ulvsonecof  cridenec  to  the  i.-ontrary. 
it  will  1h?  prc»Hnit<f^  in  favor  of  the  recoi"d.*  that  the  court  did  not  sit 
except   ln'twi^n   the   pt-escrilwd    hours.     XXII,   Oft.'i,  Marchy  1S07; 

xxiH.  i;27,  Autf>uit,  1SG7:  XXX.  1-w.  Mtinh.  mo. 

283.  The  entertaining  l>y  the  comt,  nftor  three  o'clock  p.  m.,  of  a 
motion  to  adjourn  would  not  be  unauthorized,  sm-h  a  motion  not  t>ein(j 
properly  n^x-'n-tvilrmj  '{fa  trod  in  the  seus*^  of  the  .\rticlc.  XX\1Ii, 
181).  Oct'jf»ei\  ISGfi. 

284.  Where  urithf-r  in  the  order  eonveninp  a  court-martial,  uor  in  any 
euppleuientary  order,  i.s  autliority  jfiven  for  iis  .-iittinjir  beyond  nr  out- 
side of  the  hoiir.s  prt>j>ci'ilH>d  by  this  Article,  and  iN  record  affirma- 
tively show?*  that  the  trial  or  a  portion  of  the  trial  of  a  hlsc  was  not  con- 
ducted within  Mieh  hours.  thi>  procceding!^  hiul  outside  tho  prescrilied 
houi'H.  are  unauthorized  and  inoperative,  and  tho  sentence,  if  any,  is 
nullitiecl.  '(«/*.«*  by  a  reconveniny  of  the  court  the  defect  may  bo  reme- 
died. 44.  (t.  X'H't}iifKi\  JbVO,  Thus,  where  it  appeared  from  the 
rec<u'<t  that  a  court  umrtial,  on  a  eeilain  diiy,  without  any  authority 
given  it.  completed  u  trial  nfter  3  o'clock  p.  lu.,  udvist'l  that  the  error 
might  be  corrected  l)y  ctjritinuiiig  the  tiiiil  anew,  within  legal  liourN, 
from  the  point  reiu-hed  at  three  o'clm-k  on  that  diiy;  anil  rca/mmf/nled 
that  the  court  Iw  recotiveniKl  for  thirt  puiixiiie.     44.  143,  Divemfw^ 

ism, 

NINETY-FlFfH  ARTICLE. 

MiMiilifn)  of  H  'uiirt-iiiHrlial,  in  K'^^lf  their  vobM,  sh*]]  Itegin  with  the  younitail  in 
eommiifdon. 

'  lu  nime  coacH  whi-ro  the  trlnli"  Imve,  without  r-icr>rp«i  anthnrity,  t>oon  cominencwl 
before  a  r.  m,.  orc(intJ:»i*Ki  «(1*r  ;t  |i.  m.,  tlie  entire  iirocMiiinjrs'itini  m-titftticrti  have 
lieen  (1iittm>ruvi^l  lufiitallv  dt^^votivi-.  Si-eO.  0.  2,  Depl.  uf  the  South.  X^l'i,  •(•>.  94, 
Itepl.  iiJ  ifie  IJulf.  IStHiV.  O.  a^l.  Iiept.  of  Wwhlniton,  I8«l.  ."^triillv,  however, 
it  in  only  (lie  prm-M^linj;  liiul  linriiitf  tlx-  intiiliiti'i)  inu-rviil  thuliji  unftiitliorietii  niiil 
in'i|KT&iin',  hikI  tliu  irrcuulunty  iiivolve'l  niAv  in  ^•acnii  hv  n-ujeiJie'l  lia  indicated 
in  ihe  text.     Ami  i*cc  |  2^^,  /wiirf.     Bnt  w-c  i>i\wiinjf  notf. 

•As  to  Ww  i>rw«irii|)(ii^n  in  favyri.f  \\w  tx-jfularity  of  jnilidiU  proce&linjpi,  »e^  I 
timnl.  Ev.,  I  I'J;  uIh)  $  'iViH,  pvt<,  utd  uote. 
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NINETY-SIXTH  AKTICLE. 

No  pen-on  ehaU  1k>  wntciKSxl  lo  mifter  ()(«Ch,  nxi-ept  by  the  wmtiirrcnM^  of  tWft* 
lhfnl#  of  ihemt-mbers  of  s  (Koenl  coun-innriinl.  iknil  in  rVii- >-Aii>-it  herein  oxprHsly 

885.  A  wutence  of  <ieHlh  iiiijWM'U  by  it  vourt  luiii-tial.  upon  a  convic- 
tion of  »«verul  JiKtiiiut  <)tfiMi !.■<?».  will  1h*  iiutborizod  and  U-j^I  if  any 
onf  of  smrh  otfeucoM  in  made  cHpitally  piiniMbablw  bv  tb«  Artitlew  of 
Wiir.  iilthon^'h  tin*  other  otTomt'w  iimy  not  l>i>  mi  punii^liaMf.  lil,:!r>3, 
a7«i.  4S().  Ju/y  and  A>i;/wf,  ISC^i. 

286.  A  (-oitrt  martini.  In  inipn>ing  a  death  Aentonre,  should  not  df^nig- 
nutp  a  time  ot  place  for  its  exei-ution.  Mteh  u  de>tgnat.ioii  not  being 
within  itn  prorinee  hut  pertaining  to  that  of  the  reviewing  authority. 
If  it  doe»i  jio  designate,  this  |mrt  of  the  w^nteni-e  may  be  disregarded,  and 
a  ditferent  time  or  place  fixed  by  the  comnmnding  general.     III.  tiflO, 

287.  Where  a  death  sentence  imposed  by  a  oourt-mnrtinl  hiw  been 
dircft(*d  t>y  the  proper  authority  to  Iw  exeeuted  on  n  imrtieidai- day. 
an<t  thli  day.  owing  to  some  exigency  of  the  service,  haw  gone  by  with- 
out the  wntence  tieing  executed,  it  is  coni[}ctent  for  the  sumr  authority, 
or  his  proper  su])erior.  to  name  another  day  for  the  pur|>osc,  (he  time 
uf  \i»  execution  l>eing  an  immaterial  element  of  tbi^  puiiii^hment.' 
Ill,  650.  SepUmhr-r.  IHiiS:  V.  1*3.  S,pt.^ib^f^  JSb'S. 


NINKTV-SEVENTH  ARTICLE. 

No  person  In  th(>  miHtar\-  i^rvioc  ehftll,  uutlvr  the  sentenco  of  a  oomt  tuartial,  be 
I>iuibih»)  by  iirtMfinenient  in  a  jienttcnliftry,  iinl«t««  llw  nffrmiie  ftf  wliidi  he  may  be 
wnvictwl  woulil,  livHinni'  M«tiile  ot  (iic  I'niUil  RWU-*,  nr  tiy  miiih-  xtiitiiU-  ii(  the 
Blate,  Territory,  or  I>irtrict.  in  which  mich  oHi^nw  ui»y  Itv  conimiltvd,  or  l^y  the 
ROmiiion  law,  ^  i)w  MUiici-xii^lH  iu  siii'ti  Sinie,  Tvrritory,  or  Iitstrivt,  tiubjccC  ^ucb 
mrvul  U>  Ptjcb  piintflimfnl. 

SB8.  This  Article,  by  necessary  inijili^-atlon,  prohibitj^  the  imposition 
of  continemeiit  in  a  j»enitrntiary  as  a  punishment  for  offences  of  a 
purely  or  exclusively  military  character — such  as  desertion  for  exam- 


'It  wan  heM  bylheSiii-n-nM-fourl  in  tVileman  c.  T«iae«ee  (7  Otto,  SlW,  519-ft'JO}, 
ibal «  wittlu-r  will',  tiail  het-n  i-imvit^^^l  ol  innnier  and  sentenot-d  m  death  by  a  jiCDi-n\ 
ivurt  iiiiirtifti  in  May,  isft*!.  Iiul  llie execution  of  wbu»ietM>nlen(.'('  hiiell"*^n  meanwhile 
ilefenv*!,  )>y  n-ason  of  hif  *']?ca]n*  anil  tlicjx'inli'm'y  uf  civil  imn-t'iHlinuvi  in  his  t-a^c. 
miictit  »t  the  ilftle  uf  ihi-  inlin>r  ( [h-toht-r  Term,  is7s)  ■'  1^  delivorril  np  u.  tlie  mili- 
!«rj'  autlir>rttieH  df  th»*  I'nitfd  States,  I"  l-e  dealt  with  ax  reqnii-wl  by  law." 

More  n-i.-nlly  (May,  is;fl,  l«  0|.iii.«..  .^iSt),  it  ha*  ln^fn  Iwtd  iii'lhiy  caw;  by  the 
Atl(iriM-y  <i«-nt-fal  tliai  (hodi-ath  >«Tittiuciiiinht  le(n»lly  U'  fseiuted  nitlu-ith standing 
tlie  biLl'lhut  (III-  (iiililier  hini  nicjuiwhile  Ik-cii  ilif'hariiwl  trum  the  norvU-e;  Biith  «lii^ 
rharfre.  while  dtmiftlly  wjKiraTiiit!  thf  [mrty  from  tbe  aniiy.  btnni;  viewod  as  not 
aflectiuic  hio  l«f[»l  *f«/«» at-  a  uiilitary  lonvirt,  Hnl.  in  view  ol  all  Inc rircurastances 
(ft  tlieeoiH.',  it  wtt)*  n-c^itmutnded  tiiat  the  sentvuce  h«  cummuttM  tu  itiipruoaiuuDt 
for  life  or  a  term  of  yeoiB. 
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pie. '  V,  600.  Decemhfi;  ISOi;  VIJ.  b'dS,  AprU,  ISCU:  XXIIl.  415, 
April,  iSb'T:  XXVIII.  12«.  SepUmlk^r.  IWS;  XXIX.  L'5o.  .Sef^^tbei\ 
i-StfiT  XXXI.  29(i.  .I///v7.  JUTJ:  XXXH.  255.  January.  mS; 
XXXIll,  175,  July.  JH7ii. 

289.  A  seutouce  of  iwuitontiiiry  oontineiiient  iu  a  case  of  a  purely 
iiiilitury  offence  is  whuUy  utmutliorizvd  uiid  tibouJd  W  disupproveiL 
Effpct  eaiiDot  he  given  to  such  a  »cnteiire  l\v  commutmy  it  to  eoufine- 
metit  ill  a  military  pi'i»oii.  or  to  -ionH'  uther  puiiif*hm<'iit  which  would 
1m'  U'iful  for  sm-h  tiffeinT.''  XXIV.  dl)*i.  .ftuiminj.  isiJT:  XXVII.  :JJ«l, 
Oct'jl>t-i\  ISCS;  XXX,  (S03,  Anftii^it,  1H7V,'  t^rd  43lt,  Ort.ohfJ\  JH9^ 
Nor.  in  u  case  of  such  an  offenrt\  ran  a  scvrrer  iK'tinlty — as  death — be 
commuted  to  coi)tii)eiueiit  in  a  ]>L'iiiteiitiary.     XI,  4 III,  Fthnt'iry,  JS05. 

290.  Nor  can  penitentiary  ecmtincmeDt  be  legalized  an  u  punishment 
for  purely  military  offeneci^  hy  (l'«lijnntiii<i  a  penitcntioiT  a.s  a  ""  mili- 
tary prison,""  and  (trdering  the  eontineinent  there  of  .'MjItlierM  senti-ncral 
to  iiiipriKonment  on  conviction  of  such  offences.  XXXV, 377.  J/</y, 
1>(7^:  XXXIX,  (55!*,  Srpf'-mht'i;  1S7S. 

291.  An  Dtfencc  duly  ehurgcd  as  "Conduct  tu  the  prejudice  of  good 
order  and  military  discipline.'"  or  as  a  violation  of  the  <Hith  Article  of 
War,  which,  however,  is  in  fact  a  larceny.'  euihezzleiiient,  violent 
crime,  or  other  otFenci'  made  punishalilc  with  |x'nitiMitiary  conlitieinenl 
by  the  law  of  the  State,  &<.,  may  le;j;ully  be  visited  Mith  this  punish- 
ment.    IX.  ^JjL  Januarif.  ISOi;  28,  SOa,  AV/»v«.A,r,  ISHS. 

292.  The  tenn  "  penitentiary,"  iw  eni]>Ioyed  in  this  Article,  haa 
reference  to  civil  prisons  unly — as  the  [wniteiitiary  <if  tlie  r,nit«d 
States  or  District  of  C.'ohunhiii.  at  WiLsliin^ton.  the  puidic  prisunjor 
penitentiaries  of  the  liiffereiit  State.K.  luid  the  ])enil«'ntiaric.s  "'erected 
by  the  I'nited  States"  (see  Ser.  18it:J.  ICev.  .Sts.)  in  most  of  the  Ter- 
ritories.' The  t^rm  St.att'  or  Sttift'n  jtfimm  in  a  sentence  i-*  et|uivalent 
to  ju'jiitmtiary.     IX,  70,  Miry.  iJiG^. 

293.  A  iiiilitan'  prisoner  duly  sentenced  or  ccMnmitted  to  ii  iM'iilten- 
tiary.  hccouies  subject  to  the  governnioiit  and  riil^eH  of  the  institution. 
XXIX.  -296,  St'pitmhT.  ISGi). 

294.  A  court  martial,  in  iin]wwJu]L!'  by  its  [Sentence  the  piniishmont  of 
contineuient  in  a  |M>nil<^iitiHry,  is  not  ro(|uir(^  to  follow  the  .stiituto  of 
the  United  .States  or  of  the  State,  &*.'.,  as  to  tho  Urm  of  the  contiae- 

'Sg«  G.  0. 4,  War  Dent..  1867;  alsn  thp  aiitinii  taki'n  in  vaBi»  in  rlii>  Crtlltwing  (fen- 
(<nil  Onl<<n<:  (1.  O.  21,  IJept.of  the  Flatlf.  IWiO;  rln.L'l.M.,  I**"'-  'lt>.  M.  Kifrhlh  Amiy 
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.TvA  OrAftv    Cj.  O.  21,  Oept.  of  the  Flatlf.  IWiO;  rln.  L'l,  M.,  IS7I ;  .l.>.  14. 
.\ir|«*,  ISC*.';  ^.;.C■.M.O.K3.^^3.^«.72.7:*,l^e|.l.t■f  lbtMiN«o.iri,lS7l1, 
»Bm«?eP»r.lMO.  A.R.aaameiiiitHi  l.v  (;.0.;i,  A.O.O..  lOill  (1041  nf  .     _ 
*Iii  n  r&M-  fif  /(ir'V7*v,  (lie  rinirt  shmilrt  iDfiirtii  it-^'lf  a."  lo  vitu-t[iL>r  IIm"  ralue  (A  the 
uroucnv  stolen  be  not  too  small  to  I'enuil  ul  [wiiitt'utiary  oonHuement  for  thf  offt*iio» 
under  t^io  IocaI  law.    See  G.  O.  44.  VJ^hth  Artnv  Tnrpti.  ISOS;  \a.  C.  M.  O.  63,  lX>p(. 
or  the  I'lBtt*-,  ]Jt72. 
*See  iHiDf.  940  and  941.  A.  K.  (1041  and  1042  ui  l»OI|. 
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ment.     It  may  iidjudge,  st  it»  ciiBcretion,  ^xwpt  an  pi-oritlwl  in  the 

ufith  Artirli'  of  War,  a  Ics,-  or  u  <jiviitt*r  term  (linn  tliiit  iitlixfd  by  .■inch 
i!^tntuti!  tu  tbi'  purticuliir  oHl-ilci-.  At  tli<'  HUitX'  tiiiK-  tint  cuiirL  will 
often  do  well  to  uon^ult  thv.  jftiitiite.  iis  indii.*aliii^  a  reiiMoniiMc  iiu>att- 
urt'  of  putiishnitrnt  for  lii(M>iri'f»-t'.      XXVIll.247.  X"t^mhft;  I^iGS. 

296.  When'  a  court  inartiiil  KiM'citieally  seiit«iifi's  un  Hfcuced  to  rou- 
tiiK-iiK'iit  in  a  "military  prison."  he  «aiinot  Uigully  !«■  comrnittwl  to  a 
pi'iiit^-iitiary,  allliouifh  such  form  of  iniprisninin'nl.  would  In*  iiutiior- 
iwd  l>y  the  diameter  of  lii^i  offviKU'.  XXIX,  ".ijit.  Se/>t*'mUr,  IS09. 
But  where  a  i?enU'nrc  of  coiititifinf  rit  is  expressinl  in  jji-npi-Hl  Ijirms,  as 
whcrp  it  din^ctj^  that  the  iinniM'd  shall  bo  (^oniined  '"in  sm-li  placi-  or 
pn.'?<iii  an  the  propiM'  authority  may  order."  oi-  in  tenns  to  wui-h  elfpfrt, 
/«•/</  (hat  the  winit"  iimy,  iindi'r  this  Article,  k^g-nlly  >»o  oxocuted  l>y  tho 
coniinitmeiit  of  the  party  to  a  /fnitfiitittn/.  to  be  dejiigiiated  by  the 
reviewing  olTieer  or  Secretary  of  War.  provided  of  nourse  the  oft'enee 
in  of  such  a  natum  a«  ta  wairant  this  fonu  of  punishment.     XLI.  f»tH, 

286.  /Wf/that  penitentiary  contineinont  eould  not  lej^ally  Ik-  mljudged 
u]ion  »  eonvietion  of  a  violation  of  the  21st  Article,  iillefjed  in  the 
.■•IH'citication  to  hnve  eorif*i^ted  in  the  liftiiijr  up  of  ii  weapon  la  piwtol) 
B^in,-<t  a  i-<jiiiinundin(^  uflicer  and  di.>ehai'(;'ini;  it  at  him  wilh  intent  to 
kill.  Hy  elmrpinp  the  otTence  under  Ihi.-*  Ai-ticle,  the  <fovernment 
elerted  to  treat  it  as  a  ]»urely  military  ofFenee  subject  only  to  a  niililiiry 
punishment.  36,  141,  Scptt^nbtfv,  IHMO;  84,  3S5,  Aj/rtL  /'^.V.J.  So, 
upon  a  conviction  of  joining  in  a  mutiny,  in  vlotatiun  of  Art.  3!^, 
/(#'/'/  that  ii  sentence  nf  (■<intinenieiit  in  a  penitentiary  would  not  Iw 
legal  althou;;h  the  mutiny  involved  a  boujiciJe.  set  forth  in  llie  speei- 
lientiitn  as  an  incidental  aggravating  eiix^umstunce.  28.  :i.H4.  S<rjtt''m- 
inr.  /.V.V.S'.  To  have  warrant+nl  Htndi  a  punishriu'nr  in  either  of  the^e 
cascjf  the  (rovernnient  should  have  treated  tiie  art  as  a  '"crime," 
Bod  chni*ged  and  brought  it  to  trial,  as  such,  under  Art.  6sJ. 

297.  Wher'c  the  net  i^  charged  as  a  crime  nndei*  Art.  6:^.  mihI  charge 
and  speciticatiori  taken  together  sliow  \ui  otfcnee  puniKhalilc  witli  con- 
finement in  a  i>enitentiary  by  tho  law  of  the  luniiit  of  the  crime,  the 
senlenee  way  legally  adjudge  such  ii  punishment.  S()  /..  W — in  a  ra-so 
where  charge  and  si>ccirieat!on  together  made  out  an  allegation  of  |>or- 
jury  under  .See.  63!)2,  Rev.  Sts.     26,  41t7,  .Sfj^miL-r,  JS^A. 

298.  "Obtaining  money  under  false  pi-etense-*"  is  punishable  by  enn- 
lincuient  in  a  i>etiilentiary  liy  the  laws  of  Arizona.  A  sentence  of  coitrt- 
martinl.  Imposing  tbiis  punishment,  on  convietion  of  an  otfenee  of  ihia 
description  committed  in  this  Territory,  charged  a>s  a  crime  under  Art 
tl2.  /i^W  nutliorizcd  )>y  .Vrt.  '.'7.     31,  117,  JA»;-c/.,  JS.S9. 

WO.  A  punishment  of  eontinement  in  n  penitentiary,  where  legal,  may 
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be  initiated  to  {.Tntinenienl  in  u  military  priiK)n  or  at  n  uiiliUry  poet. 
29.  2irt).  Jan\uir%f,  i889. 

300.  A  {list'harjfed  soldier,  serving  a  sentenci*  of  ^-ontinpjiient  in  a 
SUtte  or  Territorial  punitentiarv.  still  rt-iuaiiin  under  military  lontrol, 
at  least  .-*•»  far  that  his  wntenre  tiiay,  liy  ix)iiip«>t«nt  military  authority, 
or  by  the  Presidt nt^  lie  remitt4!d.  or  iniiy  l>o  riilti^rnt^l  —as  for  rxample 
to  ponfinoment  in  a  military'  priwm  or  at  a  niiUtary  post-  17,  31fi,  Jan- 
aaiy,  JSii7;  29,  d<)9;  Januarif.  1889;  63.  370,  J-'riritar^^  189^ 

NINETY-EIGHTH  ARTICLE. 

Nu  yvnDii  ill  \\x  uiiUurj-  Hen'kv  ehoJl  Iw  puuisbwl  try  QdsaiDlft or  by  bnudintr, 
ourkin^  or  tattouiti|{  on  the  body. 

NXN'ETV-Nl^iTU  AimCLE. 

No  olflcer  ithall  he  diwhannil  or  (iiwni***"!  from  Uie  Mnrlce.  exoept  by  onler  ot  Ae 
VxvsiAvax,  or  by  punlciux-  of  a  i^nerti  (iMin-itiartial:  ami  in  lim^  nf  |>oflor  no  nSl<vr 
Hhall  l«  ilismiaHed,  except  in  jiuniiuuu-ii-  of  Ilu*  wiiti^jM-v  >if  a  \fW\  martial,  or  in  mlU- 
gatinii  tfaertof. 

ONE  HUKDREDTH  ARTICLE. 

Wliwi  an  wflicw  to  iluiiuimed  from  tUe  servict*  for  cowanlu*  or  frnwl,  ihe  M>ntenc« 
wball  (urtlu>r  direct  iluit  the  CTim«%  puriif4iiiii*ul,  iiunt%  and  yXsuv  o(  a)H>de  of  tbo , 
dtlliuiuonl  vliall  he  iiubUsbtHl  in  tb«  newvpaper»  in  am)  almut  thu  caitip.  and  In  tbe 
Slatp  fn>m  wbirh  Uw  tiffrmln'  canie,  nr  when*  he  imuilly  mndm;  aiid  after  mch 
pill  >ti  (78 1  inn  il  xliall  tie  prandaloux  for  an  ntHccr  i<>  aw>ciat«  with  him. 

301.  Thcteniw  "(y/fw/f/ia'"  and  "/>viM*/,"  I'tuployed  in  this  Article, 
may  Ih>  considered  aM  referring  mainly  to  the  off(>ii(H>Fi  iimde  putii!>bable 
by  Artick'K  4:i  and  *'A\.  With  these,  however,  may  be  regarded  as 
iDeludi-duUuffeuti'jiiu  whith  fraud  or  eowardiec  is  luitvtiKrri/t/  )'»»w»/'W, 
though  the  same  be  not  expressed  in  terms  in  the  charge  or  specifioa- 
tiori.     XI,  (ITl,  A/ffi/,  hsOo. 

302.  I'lioiigh  the  injunction  of  the  Article,  as  to  the  directwn  to  b« 
added  in  the  M-uteuce,  should  of  courtie  regularly  W  eumplietl  with,  a 
faibin-  wi  t<i  «.'tmiply  will  not  alfeet  tbe  validity  of  the  punishment  of 
dt»mt»Mil  adi\idged  by  thu  aetit«uce.'  XXII,  606,  JJeo&nbtr^  IS06; 
XXVII.  052,  J/«y.  l)iG9. 

ONE  Hl'NDKED  AND  FIRST  ARTICLE. 

When  a  i-ourt  martial  vnnpfitda  an  utGner  frniii  coiumautt,  ir  may  kImi  mi«iienil  hi4 
pay  aud  Muolummb)  for  the  Raine  lime,  aci-onlirg  to  Itn.-  nature  ut  hie  ofl«»r<.-. 

Skk  SfSPEXBION. 

*  Note  tJie  aciion  taken  in  the  owe  publube<t  in  (.i.  C.  M.  ().  ^7.  War  Dem.,  IH7S. 
The  derlamllim  of  thu  ArtiHe,  tltut  after  tlu!  publicalinn.  "ii  ''hAll  ^h-  i«-Rn(Utt>uii  fur 
an  oXCkxx  lo  nMociai^  w-llh"  tbe  diambaed  officer,  thoiijch  it  ha»,  ax  in  ouee  pulh 
li»ibe<l  in  <;.  (>.  {\.&  I.<f.a.)of  .May  18,  1820,  an<l  (i.O.lSS.  l>epUo(  the  MisBQuri. 
1h6K,  )K<en  inoi>r)Hiivu-il  in  ibc  wntona>,  is  not  intended  to  be,  and  ftbould  not  be  saj 
incorporated. 
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ONE  HrNDREO  AND  SECOND  ARTICLE. 

N(k  [H'r¥«>n  xliiill  he  triiit  «  ^cixind  lime  for  the  HBtne  oHence. 

303.  The  Constitution  (Art.  V  of  the  AiuemLDu>iiti<t)  dftlai-os  tliat 
"no  p«?t'son  ishall  lio  ^ultjotlod,  for  the  samu  ufletu-t*.  to  V*  twiv«  put 
in  jfojwrdy  of  lift?  or  liuil>."  The.C.  S.  courts,  in  treatinjf  the  term 
"  put  in  jeopardy"  a.«iiieaninif  pfucticnlly  frit^f.  holdthat  the"  jeopiiniy  " 
indiaito<l  "can  be  interpreted  to  mean  nothing.'  short  of  tht-  uaiuittaJ 
or  conviction  o(  the  pri»iner  and  the  judgment  of  the  t-ourt  thcn*on."* 
So,  hett/  that  the  term  "tried."  employed  in  this  Article,  meant  <ifi/ff 
pn>9*x^ited,  htjvre  n  c*"irt-iinir(ktl,  (o  it  _  ft  mi/  <ymv!ctwn  or  <if/'/iffu/; 
and.  thcrefoiv.  that  an  officer  or  e^ldicr,  after  baring  lieen  duly  con- 
victed or  Hcqnitted  I»y  sui-h  a  court,  could  not  ho  subjected  to  a  second 
military  trial  for  the  same  offence,  exrept  byiuid  upon  his  own  waiver 
and  t-onsent  Thiit  the  nccubed  may  tmuv  objection  to  a  second 
trial  wa-s  held  by  .\ttorney  Generul  Writ  in  ISllS.''  and  Iiuk  milieu  been 
regarded  oh  rt>ttipd  law.  V,  172,  (MMttr^  1HG3;  tiini  ;>7titi.  Jmniary, 
IH9^:  VI,  tt2.  and  VUl,  37,  Mttrch.  l.HOi. 

304.  Where  an  officer  or  soldier  hat-  twen  duly  acquitted  orconviet«I 
of  a  itpeeific  offence,  lie  cannot.  ugait)i«t  hitt  consent,  be  brou^^ht  to  trial 
for  a  minor  olFence  inrUnh-d  therein,  unit  an  w-tjuittal  or  conviction  of 
which  was  neecin-arily  involved  in  the  tiuclin;;  upon  the  original  charge. 
Thuj*  a  party  convicted  or  atx)uitted  of  a  desert itni  cannot  afterwards 
\m'  brought  t<i  trial  for  an  af)senco  without  leave  etunniitled  in  and  hy 
liie  samo  act.     See  SS  li_H)3  and  13:)i^^w^ 

306.  Htfd  that  there  whs  no  "second"  trial,  in  the  Mcnso  of  the 
Article,  in  the  following  (ra«e.s,  vis:  Where  the  party,  after  iHMng 
arraigned  or  tried  before  a  court  which  wa«  illegally  constituted  or 
composed,  or  wn^  without  jurisdietion,  was  again  brought  to  trial 
before  a  eomi>etent  tribunal.  IX,  atU,  Jiinr,  }HiJ.',:  XVI 11,  214,  S,-p- 
ieinher,  Wif>:  XXVIII,  tjr*.  vl«</w/,  M6W;  Cards  UWCt,  SrpO^mbn;  W.9J/ 
4<^)36,  Afrrih  7H9><.  Where  thp  accused,  liaving  been  an*aigned  upon 
and  having  pleaded  to  certain  chai-gcs,  waw  reurraigned  upon  n  new  w.l 
of  chaises  Mulifttitnted  for  the  others  which  were  witlidmwn.  XLX, 
212,  ihtfiitT^  ISSft.  Where  one  of  several  distinct  chargcw  upon  which 
thcneca-^ed  bad  tieen  arraigned  was  withdrawn  pending  tlic  trial,  and 
the  occusciL,  after  a  trial  and  finding  by  the  court  upon  the  other 
charges,  was  brought  to  trial  anew  ii:|>on  the  charge  thus  withdrawn. 
V,  213,  0/i"hr'r.  fSO.i.  Where,  after  proceedings  ciininieiiced  but  dis- 
continued without  a  finding,  the  accused  was  brought  to  trial  anew  upon 
thetunie  charge.     V.  1^2.  Ocf^er,  tS€,i.     Whert\  after  having  l»een 

■riiitetlStau-i<<<-.  Haifkfll.  i  Wiw)!.  C.C..402.4(K).  Ami  mc  United  Staki>>-.  Shoe* 
maker.  2  Mi-Ixiin,  114;  Ui)iu-.t  SUtc-a  r.  Gillx-n.  2  Sumner,  19;  United  States  r. 
Vvnn.  W  Wliwilrni,  fi'y;  J  Ojiini'.  At.G*n..2M, 

>IOf>in8.  At.  (ifn.,  2.-13.     AikImx-uIvoU  iU . 200.  :!(V>. 
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acqutctod  or  convicted  uix>n  a  (-crtnin  chai-f^  whicb  <Ikl  not  in  fact  ^tate 
tlif  i-eal  offence  t-ommitU-d,  the  mfiiM!d  whn  l>r»U|;bt  to  trial  fur  th« 
saint?  act  but  mwn  u  cbargi;  Metliujf  f^rib  tbi*  truu  utft«u<-«.  XXV, 
675.  June,  iS<JS:  XXVII.  (JW,  ApriK  JifOH.  Where  the  acciwed  waa 
brouylit  tu  trial  after  having  had  liiw  rase  fully  invt'ntijjatcd  hy  a  dif- 
ferent eourt  which  however  failed  to  agree  in  a  linding  and  wau  con- 
sequently dissolved.'  XXV,  73.  Atfy>C«'«A<'r,  JifO'T.  Where  the  first 
,  I'ourl  w&»  dissolved  because  redm^ed  Uelnw  live  iiieiubpj>  liy  th«  uaj*u- 
altie.t  of  the  »ervice  pcndinj;  the  trial.  VI,  (i2,  Mnnh,  IHti^  Where, 
for  any  uauHc,  without  fault  of  the  prosecution,  there  wa«  n  *'  mistrial," 
or  the  trial  first  entered  upun  wn.H  terminated,  or  the  eonrt  dissolved, 
at  any  stage  of  the  proceediiig.s  l»foi*e  a  linal  aeijuittal  or  eonvirtion. 
V.  Ilia,  fMoher,  imS;  32.  21*,  Aiml^  ISHO. 

306.  Where  an  officer  or  soldier,  having  been  acquitted  or  eonvieled 
of  a  criminal  otFen^'c  liy  a  cii*i!  court,  is  brought  to  trial  by  a  court- 
marliul  for  a  military  otfeiiee  involved  in  his  eriminal  at^,  he  can  not 
plead  '■'a  former  trial."  in  the  sense  of  tliis  Article.  So  where  the 
trial  for  the  military  oU'ence  Itas  i)recedc(i,  he  i-an  not  plead  autrfjbia 
acquit  or  convict  to  an  iudictUKMil  for  the  civil  crime  conunitted  in  and 
by  the  Slime  act.'     V.  140,  OrUJ^r.  IS(!.J. 

307.  Where  the  accused  has  been  otice  duly  eonvict.ed  or  acquitted, 
he  hm  lieen  '■''trio<l"  in  the  sense  of  the  Article,  and  can  not  be  tried 
again,  against  his  will,  though  no  action  ulnilever  lie  taken  upon  the 
prta-ecdings  by  the  reviewing  autiiorily  (XXXI,  3(K).  April,  !S7I)/ 
or.  though  the  prcKTcdingj^.  tindingB  (and  sentence,  if  any)  be  wholly 
disapiiroved  by  him."  "iX.  (111.  Sfp(.-mh,'i;  ISO^:  XXVII.  848, 
^o»\'mhen  l-S*iH;  tlOr.,  April.  1HV9:  XXXVIII,  3.S,  April,  l^H;  m, 
177,  Jnin\,  IfOS.  It  is  iimufiterial  whellier  the  fonuer  conviction  or 
ac(iuitt:il  was  approved  or  disappi-oved.     36,  "jriJi,  _X<iveiithei\  L'iiitK 

SOB.  That  an  accused  haa  been,  in  the  npinion  of  the  reviewing 
authority,  inadequately  siint'eneetl,  either  by  a  general  or  an  inferior 
(Hinrt.  rannot  exivpt  his  mse  from  tlie  ii|>plica(imi  of  thi.-^  Artii^lo; 
though  in.suffieiontly  puiii.shed,  he  cannot  lie  tried  again  for  the  >aina 
offcnee.     VIT,  17,  January,  im^;  XXVIII,  ^i»,  Augmt,  IfiGH. 

309.  When>  an  otfieer,  who  had  killed  a  superior  ottleer  in  an  alter- 
cation at  a  military  post,  was  brought  to  trial  before  a  civil  court  on  k 
cha!*gc  of  murder  and  acquitted,  and  was  subsequently  armlgnod 
before  a  court  martial  for  an  offence  against  militniy  discipline  involved 
in  hi.i  criniiiuil  act.  iiffd  that  a  plea  of  fornu'r  trial  interposed  by  him 
was  properly  overruled  by  the  court.     66,  2i>S,  :i*ii'.  ./"/.'.  /s'.VJ. 

'.Stv  UiiiUit  Platen  I-.  IVrt-jK.  y  WlicuU.  579. 
'.SiT-otipinii.  At.  lien.,  -IIS.  iJ(J6. 

*Coiii|>Hn* '^t&i.'oiub,  {  1S8;  O'Brien,  277;  Rulw  forRnmlKiv  Armv,  4.'i;  MiNaugh* 
Um,  IM-l.'iS. 
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310.  A  soldior  was  ronrk-ted  of  "  infltinlftiighter,"  but  the  findin(;s 
ami  !joiiteiK-e  wtre  (lisappi-ovi?cl,  He  wa«  then  l>ranfrht  U>  ti-iiil  on 
a  charge  of  rmitiny.  at*  ti>iniiiitte«l  on  the  oci-awion  of  the  lioniiiide,  the 
Utter  iH'ing  alltided  to  in  the  .-i>ei'ififation  as  an  incidental  cimim- 
stanue  of  ntf(J''^V'*tion,  and  Wjt-?  fonnd  jT'iilty  imd  scntr-iu-ecl,  /A/^/ 
that  the  lU-eU'^ed  wa>i  not,  in  tlio  >f-nse  <»f  itiis  Article,  "triod  n  weeoiKl 
tiino  for  the  same  offonce,"  the  tnutiny  not  conswthijj  in  the  net  of 
homieide  but  eonslitiitliiyinli^tiuot  offence.     86.  2S4.  s.-pfrwlfi;  ISSS. 

311.  There  cannot,  in  view  of  ihjs  Article,  lie  a  nwond  trial  wliere  the 
offence  is  really  the  same  thou^'h  it  may  be  cbai-jfed  under  a  different 
de?«t'rij>ti«"iii  and  under  a  diffeix'nt  artit-le  of  war.  Tbu-*,  where  the 
GovernnuMit  eleetsto  try  a  soldier  under  the  'i'i<\  Article  for  "nlj^euce 
without  leave,"  or  under  the  42d  for  "lying  out  of  ijuarters."  and  the 
t4>;*tiniony  introduced  develops  the  faet  that  the  offence  was  de-'*ertion, 
the  accused,  after  an  acquittal  or  conviction,  cannot  legally  lie  brouj^ht 
at^eeond  time  to  trial  for  the  same  abseuce  charged  a.-*  a  desertion. 
34.  401.  A>t(fUHt,  ISS'J. 

318.  It  is  not  uiinrepresentation  or  eonoealinent  by  an  a]>plicant 
forenli&tment,  but  the  pit»curingof  his  enlisntiuent  by  means  of  mis- 
representation or  etMnejiliuent,  toft;'nher  with  the  rei-eipt  of  pay  or 
allowance,  which  constitnli-s  the  military  offence  of  frmidulent  enlist- 
ment under  the  aet  of  CongrcsH  approved  -luly  27.  1892.  Jl-l'i, 
therefore,  where  a  soldier  was  tried  for  and  convicted  of  fraudulent 
enlistmeut  in  procuring  his  eulistumnt  by  meun»>  of  a  ini-srepreiiieDta- 
tion  or  concealment,  that  to  again  try  him  for  the  ttame  enlistment  on 
account  of  another  misrepresentation  or  concealment  suhseijuently 
discovered  would  Ije  u  second  trial  for  the  same  uHence  within  the 
meaning  uf  this  Article.     Card  2768,  ./anuari/,  is;f7. 

313.  The  ivconsidenition  l)y  a  court  martial  of  a  tiiiding,  whether  of 
guilty  or  not  guilly,  when  duly  reconvened  for  that  ]nirpo*e.  is  not  ii 
second  trial  within  the  meaning  of  thiK  Article.  The  original  and 
revised  proi-eedings  are  merely  part*of  one  and  the  same  trial.'  Card 
6«04.  ./nhj,  yi'.W. 

ONE  IIUNT^RED  AND  THIRD  ARTICLE. 

Kd  peraoti  Hball  Ik-  liulik  to  lie  tritvl  uiut  |ium»^lH-<l  by  a  geueral  euurt-marlial 
for  any  oMeiice  nrliteh  aitiD'ars  to  liave  heva  roiiiinilteil  itiore  tluui  two  yvax^  iK'fere 
the  LA<niiig  of  thconlerfort'ui'h  trial,  unlLW,  by  teoiun  uf  liDv-h)^  aUientei)  ]iiiui«lf,  ur 
of  Mime  other  manifest  itiiiiediruent.  he  shall  not  have  bec^a  amenable  to  jiutlioe 
within  thai  iteriixl.  No  ptixm  clmll  lie  rried  nr  iiuiuxhnl  tiy  «  roiirt-niartiiil  (or 
dvfiprlioii  til  time  of  jwwe  uml  iii>l  in  the  fact*  of  hu  tiiemy,  •.■umoiilti'il  more  llian 
two  yeun<  bcforu  tliv  am&iuinuiuitl  of  i*uel)  iienmn  for  )<ui-li  otfence,  unlaw  be  vball 

>He«  rf  ll[>in)>.  At.  (^D..  SIKI,  SU4,  7  irf.,  33»;  lA  id.,  113;  Hwaim  r.  IT.  8.,  IM.  V. 
8..  5&3. 
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ilic  I'uitvd  Stall 


■liii-h 


the  time 


tii(suwhili>  bavi"  al>M'tiU-il  liim«-lf  (r 

of  hU  aht<eiu-<>  fthull  lie  t-xi-liHe>l  in  cDUiiHiiiriit  lli«  ^Htriwl  iff  tlie  limilaUon:  Pro- 

fidtd,  That  pwU  liiiiiuti<>ii  xKnll  not  Iw^n  until  the  eml  of  the  lemi  lor  which  aaid 

li«-^i|i  was  imittternl  int--  thi-  •nfvire. 

314.  Tbu'  ■'  uriler  for  j'ut.'h  trml,"  witbiti  the  m«auiiiK  of  thi»  Article, 
\n  tbe  ruferuiu'ti  of  tbo  i'liai'(f(*»  to  tbc  court  for  trial,  and  not  the  ord«r 
upjM)iiitiiij»  tbo  i-ourt.     (.-'nrcl  li>4i>,  Aifjont,  lty''X». 

315.  The  luei'e  fact  that  tli<?  otleiice  ^va-*  couceale<l  l\v  the  acciiscd 
Hntl  retuaiiied  uuknown  to  the  military  autborltiei^i  for  more  than  two 
years,  constitutos  no  '•iui])ediuu'nt"iii  Ibt"^  sense  of  the  Article/  XXl^ 
(W.*.  S^j)ttinhi'r,  ISOG:  L.  liSy,  A-tymi,  ISSO. 

316.  A  mere  allegation  in  u  ^pfi-itication,  to  tbe  ettect  that  the  where- 
alxjutjs  of  the  offender  was  unknown  to  the  uiililary  iiiilliorilies  during 
the  iulenal  of  more  thau  two  years  which  had  elapsed  Muce  tbe  offence, 
i»  not  a  gxHid  averiiient  of  a  "iiuinifefit  iu)i>ediment'"  in  the  eteoseof 
th'-  Article.      XXXV.  fMO.  OvIJh;;  IST-U 

317.  The  liahility  Lo  trial  after  (li!>cliarge.  inijKjtfcd  liy  tbe  lit-st  clause 
oi  Art.  00,  hd(l  subject  to  tbc  iJniitutioti  pi'<»icrihed  in  Art.  103.' 
XII,  4.M1.  :m.Jfi/fj  and  .l"j/M*/.  J.%::;  XX,  1.13.  .'iy/vV.  l.iOo;  XXI.  4. 
^'vctrnil^Ki\  JSOiJ:  XXVI.  6To.  J»fi/.  JS'ON.  And  mi  held  a**  to  the  lia- 
bility to  trial  after  the  expiration  of  the  tenu  of  enli«tinent,  under 
Art.  4K.*    XXX!.  3*4.  .¥>i;/.  jsn. 

318.  The  prohibition  of  tlie  Article  relates  only  to  pi^iweutions 
l>efore  general  courts  martial;  it  doe«  not  apply  to  trials  by  iuferior 
courts.  8o.  courtf-  of  in(|uiry  may  be  convened  without  l-ej^Tird  to  the 
period  which  ba~<  elapsed  since  tbe  date  or  dtite^  of  llic  act  or  uct»  to  be 
invesligattd.'  XLJI.  :iI3,  March.  1S70.  Nor  does  the  rule  of  limita- 
tion apply  to  tin-  lieariny;  k>{  couiiMiiiut."  by  legitnejital  courts  under 
Art.  80.  "  XXX],  -ib'!,  .h„t;  1871. 

319.  In  view  of  thiFi  Article  it  iMt]ie<luly  of  tbe<iovernnientto  pi-usc- 
cute  an  olTeiider  within  »  reitMonable  titue  after  the  coniuii^^iiun  uf  the 
ollence.     21.  UH.  iMi-inha:  1-SS7. 

320.  TliL-  limitation  is  properly  a  mutter  of  ti^t'enct'  to  be  specially 
pleaded  and  proved.'  21.  I.>f(.  '/hrrmhrr,  /.SVVr;  40.  47*J.  JA/y.  IbW; 
69.  'J7t>,  JA/y.  J80J;  65,  34H.  Jio>r,  1^!^.  By  a  plea  of  jrniHy  the 
Bfcuijed  is  tis.*<umed  to  waive  the  ri^ht  to  plead  the  litnitattcm  by  ft 
special  plea  in  bur.    LVl,  75,  April,  JSitif.     But  utidcr  a  plea  of  not 

'  14  Ojiiiw,  Al.  (»*n..  sa,  2«0-2«SI. 

»14  Uijju*.  Al.  (iuii..  h2. 

*.Sw.  lou  wmilar  e«cct.  laOpiiw.  At.  Uea.,4fi2;  1ft  iJ.,  ia2;  16 id.,  170;  ilm,Jurt 
Binl,  2P«wvir,  S3. 

■Si-e6  0i>iip».  At.  G«D.  239. 

*  Tn  re  BciMrt.  2  Snwver.  »Mi.  3H7:  In  rt  White,  17  Fed.  Ue|>.,  723:  /n  re  IJavison, 
21  Fed.  lU'i'.,  KI.H;  l<x  r'r  '/.iiiinnnmu.  30  FuJ.  Uvy.,  Kfl;  U.  0. 22  ol  18113.  Aii'l  c"m- 
liara  U.  S.  t:  Cooke,  17  \VaIliu.'t-.  168. 
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guilty  tho  luiiitutioii  iiiav  )k>  tukt-n  adviintiif;!]  of  hy  e^fui^ux  ahowmg 
that  it  has  takpii  ofloi-l.     21,  loiI.^M/mi,*  flfl,  •>««,  &:j>femhfr,  JS!):^. 

321.  Hy  the  ah^MH^r  ri-frri-pil  to  in  Ihr-  nri^tml  Arrit-Ie,  in  ihc 
Uftva — "unlpfis  by  roanon  of  having  nltNi^ntcti  him>«'lf'' — is  lielievod  to 
be  intrnded.  not  ncfessarily  nn  ahMCfn-o  from  the  I'nitml  State?*,  but 
an  aliscnro  Ity  ivaMon  of  a  "llei'ing  t'nini  juitici".'*  analogrHW  tn  tlint 
spi'i-itifd  in  Set-.  HHfl,  Urv.  Stf<.,  which  liius  bci'n  hpld  to  mean  Ir-aving 
one's  home.  iTsidcrice  or  known  nhfirio  witliin  the  dUtri<-t.  orronoeal- 
iug  oni'V  si'lf  ttiRivin,  willi  intent  to  uvdid  detection  or  punishment 
for  llie  offcnee  ugutnsi  the  I'nitod  Staites.'  Thus  A«^W  thiit,  in  n  i-asp 
other  than  desertion,  it  was  not  es^etiliiil  for  the  prouiTUtion  to  be 
preiHired  In  pro\'e  that  the  iu'eu.->ed  had  Iteen  iH-yiind  the  territorial 
jlirtridictJon  of  the  I'nited  vSfatcs  in  onlei*  ti»  wive  tlie  aiso  from  the 
operation  of  tlie  liniilation.     58.  ii<J8.  Moti-A,  lH!)-i:  64,  4H.  Frfis-ii'iry, 

888.  A  euurt  niarliaL  in  a  casi-  cif  iin  olTenee  other  lluiii  dt'sertiim. 
mitftained  a  plea  of  the  statute  of  liniitiiti<mH  in  bar  nf  trial  for  the 
feaHon  that  the  jud^-iidvoenle  could  pr(Klui-e  no  ovidenee  to  hIiuw  Ihiic 
the  aiN'used  was  not  within  the  territorial  jurisdietion  of  (he  X'nile<l 
States  during  his  absi'm-e.  //.A/  that  sneh  showing  was  not  iieeeNWiry, 
and  that  it  W!ih  Hullit-ient  that  the  )iKs(>iH-e  shauhl  be  any  uiuiuthorizod 
ahsenfp  from  the  tnilitim-  seiTiee  whereby  r!ie  absentoi-  evades  nnd  for 
the  time  escapes  trial.  This  constntetion  of  thetenn  "'jibAented  him- 
self" in  thi'  Artielt*  it»n*«'s|MHid-*  Ut  llmt  plmotl  on  tlie  words  '•fl4*eiiig 
from  jnstiiv."  as  used  in  the  slatnies  of  the  T.  S.  to  designate  those 
whom  the  statutes  of  limitation  for  the  prosecution  of  crimes  do  not 
protw't.*    ft4,  137.  1.71.  M.trt'h,  IH^. 


OXE  HITNDRKIJ  AND  FOURTH  ARTICLE. 

Xti  Miit^nif  <i(  H  miiirl-inarlml  fllmll  tie  <mrri«>l  tiilt)  ^xerutiun  milil  the  Mtmr 
sball  liavv  liwii  ap'ijri'vvil  tiy  thi*  officer onlvriiitt  Xhv  (.inirt,  or  t>y  iIhj  officvr  (■>.«»- 
loaiidlQi;  (iir  tlii^  timt?  beiuu. 

3S3.  Thi«  Artiele  is  i)ro|ierly  to  be  roiiipHed  with  In  an  approval 
of  the  st^ntenee  {where  the  hiuiu'  is  approved  in  fact)  by  "the  ollicer 
ordering  the  court."  i£c..  although— as  in  a  eii.se  nt  a  !»enteiice  <if  dis- 
missal in  time  of  jM'ace — he  may  not  be  emp<»wered  ^fiiuiUy  U\  conJirm 
and  give  effe<'t  to  the  senterice.  Mis  approval  is  refpillTd  n.s  showing 
that  ho  doej*  not.  art  he  is   authorized  to  tlo.  ilmippnn'':     IX,  15, 

324.  The  approval  of  the  sentence  indicated  Uy  this  Article  .should 

'  V.  S.  r.  O'Britfii.  X  DUl.tu,  :j?l:  U.  S.  r.  Whim,  5  Cranvh  C.  C;.  SB,  73:  t.*otiW  A 
Tne^er. Not«« oil  lU-v.  i^lH.,:MH. 
»8w  G.  C-  M.  O.  19,  .■I.  G.  0.,  IRW. 
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properly  lie  of  n  funmd  cbaracter.  Au  eiidoivement,  signed  by  the 
(•oiiitDHiKler.  of  th«^  hinglc  wonl  "appTOveti," — a  form  not  unfrequently 
employeci  Jiirlnj.'-  iIk-  civil  war— though,  strirtly.  sufficieut  in  law 
(XXV*[.  5U,  Aprii,  ISij-^),  is  irregular  and  oUjectioDable.  So,  held 
that  a  mere  siaTcmcnt,  written  in  or  upun  ilii-  protTediugy,  iii  trans- 
mittinir  theni  to  the  PiTsidenl,  that  the  rei-ord  was  "foi-warded"'  for 
the  action  of  superior  authority,  wa."*  itisiiflicient  a,^  not  implying  the 
requisite  approval  aocordinjf  to  the  Artiele.  II,  fit,  Jl/r//r/(,  186S; 
VII,  4T(>,  Aj/n'/.  JSO-i.  And  similarly  Atfl'f  of  a  mei'e  rei-omiiieadatiuQ 
that  the  pnK-eedinjfs  Im*  approved  by  such  authorily.  IX.  oU.  54,  JAry, 
J86^.  Card  2S44.  ./(/H"«/ry.  /.WV7.  The  ailicle  requireis  the  sentence 
to  Ih.*  "approved."  J/rM,  lhei*eforo.  where  a  sentence  had  been  ddly 
adjudged,  that  a  formal  approval  of  tlie  "  lindingM**  cn/r/.  did  not  meet 
the  j-.-fiuirfniont  of  tlio  ArticK-.  Cai-d  5oi»o.  0»:/'J^,  JJ:{$if. 

325.  //ef'I  that  a  depjirtnient  fommander  could  not  legally  depule  a 
idaff  or  other  otlicer  to  act  for  him.  while  alij^cnt  Svom  hin  [leadipiar- 
teiit  on  an  expedition  again^^t  Indian?,  in  approving,  &v.,  the  sentences 
of  rouit-«  martial  previonwly  duly  convened  liy  him,'  XXXVII.  4iiit. 
Man-/,.  IS70. 

326.  The  ''officer  commanding  fnr  the  time  being,"  indicated  in 
thi*  Article,  is  an  otticer  who  has  succeeded  to  the  command  of  the 
officer  who  convened  the  court:  aw  when^  the  latter  has  Iwen  regu- 
larly ivlieveil  arid  another  offieer  assigned  t4)  tUe  command;  or  where 
the  eommaiid  of  the  convening  officer  Imin  U'en  diM-ontinued,  and 
merged  in  a  larger  or  other  connuand.  at  some  time  before  the  ])ro- 
ceeding>  of  the  court  are  eoniplet«'d  und  rtHpiire  to  be  acted  upon.  Thus, 
where,  undir  these  circumstances,  a  separate  brigade  has  ceitsed  to  exist 
us  a  distinctive  organization  and  been  merged  in  a  diii^ion.  era  division 
has  liccn  similarly  merged  in  an  army  ur  clepiirtmcnt,  the  coniuiander 
of  the  division  in  thi'  one  case  and  of  the  ainiy  or  department  in  tbc 
other.  i!>  "the  officer  conimamniig  for  tin*  time  being."  in  the  sense 
of  the  Article.  V II l,i;:i3. ./?//.</. i^Wj,-  IX,d21,  Seplemficr.lHOi;  XIU, 
298.  .///»u«ry.  ISG-j;  XX.  153,"  1«4,  Xm-fiul/er,  IHUo;  Cmc<1s  ,^2.31.  Octo- 
ha;  1S9S:  5274.  52Jt4,  ym\mher,  1H9S;  5471,  D.x-rmh.:r,  1898. 

327.  Where,  [lending  action  upon  the  wnlence  of  a  general  ctaii't- 
nmriki  convened  by  u  division  connnafider,  the  division  wa«  discon- 
tinued ami  the  oi-ganiziilions  <-om|Hising  it  were  distrilmted  among  the 
divt^ion»of  a  corps,  luid  that  tlie  commander  of  .such  corps  wil<  the 
''officer  conunaiiding  for  the  time  being"  and  the  pi-ojHT  ofHcer  to 
act  upon  the  scntcm-e.     Cards  r)274,  5:i!t4,  .Vf/vv/i/Mv,  1898. 

338.  WliLTe,  ^wilding  acition  upon  the  sentence  of  a  geneml  I'oiirt 

<  ^v  A.  R.  1»5,  ]u>  niiiemkil  (213  of  1901 ). 
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inartiHl  by  a  <loi>nrtiiifnt  roiniiiitiidin',  tliv-  ri'^iiiient  to  ^vhii^h  tlio  niTxisfHl 
belonjft'd  was  IninHferri'il  U*  hii  iirmy  ivjrps  outsidi'  the  tlcjiartiiiniit, 
At^*l,  u»  the  di']MtrtiiitMit  fotiinmnd  ^till  fxi.stvd.  that  the  coiniimnder 
thervof  ri'iiiHinetl   the   proptT  imttujrily  to   iict   upon   the  seiiteneo. 

329.  Wheiy  a  »cjmrute  Iiriffudo  wvui  merged  in  a  division,  (nh'imti  that 
a  fifiirt  eoiiveiiL'd  by  the  coiiiiimmhT  of  the  w!|«irali'  iifij^iide  need  not 
Ix' disMilvedi)imcroiiiit  (»f  Ihfiiiierjjer,  Imt  iimy  le^iilly  try  nil  the  eiises 
M'htch  have  W-vn  reft>rn>d  to  it.  the  division  iiiiiirititiiiUM'  Uei.-uiiiiii^  the 
reviewing  authority.     t_'«r<l  Til.'*!,  OrU^n'>\  t^i'M. 

330.  Where,  liefuiv  the  proeeedinjfs  of  a  jfiirrisoti  roiiH  convened 
hy  a  po»it  eoiiiiimnder  wen'  eompleted,  the  ptKst  romnmnil  liiid  i-eiineil 
to  exiitt,  and  the  coniniand  heroine  distributed  in  the  ile|i:irlinent,  hrhl 
Ihat  the  deiwrtment  froniiimndiT.  a^  the  lejiiil  surt-e^wor  of  the  piwt 
Roniniander.  wa."  the  proper  authority  to  approve  the  M?ntcnoo  under 
this  .Vrtiele.     XLII,  4S,  Nmimht^\  1S78. 

331.  The  faetthttt  the  offiecr  who  approves  the  stMiteriee  is  the  "olKeer 
eonintandin^  for  the  time  iK'ing."  /.  -.,  ha.s  .-^uetreeded  to  the  e-oinmaiid 
of  the  officer  who  convened  the  court,  .shoiUd  Im  disclowcfi  hy  his  m'tiori 
on  the  cHfeo  as  reviewing'  authority.  (^i'd»  5078.  5<J7f>,  5080,  Srptettti' 
her,  IfiOS, 

332.  The  oftieei-  authorized  to  act  upon  the  fwiitonoc  \»  the  proper 
authority  to  promulpite  by  oitler  the  proceediii(fs  of  tile  ermrt  and  his 
action  ibereoii.  If  tho  rc(fiment  of  the  accuKed  hns  moveil  nut-side 
the  limits  of  the  command  at  the  date  iif  »ueb  promutguti<m,  a  copy  of 
the  order  proiimlgiititig  Ihc  tindiiign  iitid  Hcnteuco  should  ho  forwarded 
to  tlie  commanding  <i(Kcer  of  the  accused.     Curd  SiiSfi.  Xf/mii/jr/%  Is9^. 

333.  Where  a  depiLrtmcnicomitiand  wtLs  discontinued,  without  Iwing 
transferred  to  or  ineUuled  in  any  other  specitic  coinnuinfl.  JtM  thiit  tho 
General  in  tominHnd  of  the  Anny  was  "the  oHicer  coiiimandinj,''  for 
the  time  Iwing,"  and  the  proper  authority  to  iict.  under  this  Article 
and  tho  l<H'th»  ui>i)n  ihe  ])rrx'ee<liiig>*  iind  Mcntenci'  of  a  eonrt  which  liad 
Wen  oiflcreil  hy  the  department  coimniuHhT  Ian  whose  jiidjrmenl  had 
not  beon  eompleted  at  the  time  of  thedimvintituiani'e  of  the  e<iriimuiid. 
X\\  5ft3.  -/'/A/,  iJiGo. 

334.  A.  K.  LA7(^)5Df  nioij  prettcrihes  that  the  mi]iiAryesta))liHhnient 
in  under  the  ordcrji  of  the  Commanding  General  of  the  Army  in  that 
which  jH'rtains  to  its  dtsciiilinc  and  niilitaiy  enntml.  A.  It.  ]Xli  (207 
of  IWUJ  prescribes  llial  territorial  deparlmeiiLs  are  establislicd  and 
their  commanders  uswi^fned  by  direction  of  the  President,  and  the  UHth 
Article  of  War  det-larer*  that  no  sentence  of  a  court-martial  shall  lie 
carried  iiitoexeoution  until  the  same  sluill  have  ^R'Oll  approved  by  the 
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officer  orderinjif  the  rourt,  or  hy  the  officer  comnuintling  for  the  time 
being.  WWrik  thcreforo.  n  dcpflrtmont  rammnrulor  wus  rolif-v»vi  fix>m 
COmiDBntl  of  »  dcpttrtiueiit  aiui  no  succ<*>*>or  had  Im'4mi  lis^ijfiu'd  theifto 
by  the  Pni-siiient.  fit^d  that  until  such  tut^tig-nmcnt  thp  Conuiiandlng 
Genenil  of  the  Aniiy  wii->  w.-  such,  thoug-h  not  oxpivs-slv  nxsig-mid  to  th«? 
(•omiimiid  of  tlif  dt'piirtiiiuiit.  the  "officor  foimuiindliii;  for  the  tiiiu> 
Iwirijf "  within  thi*  nicantiig-  of  the  liMih  Artitln  of  War.  Cawl  3149, 
Aprif,  1^07. 

336.  The:  "officer  commanding  for  the  timy  Ixduif"  must,  to  legnlly 
act,  hnv!^  the  necPSsni^-qualiticAtlonj!!.  Thiw,  wheiv  th«  8iMitencti  ia  om; 
of  H  wcnpnil  ^-tuirt-iiirtitial.  thi.s  oflicer  niiitt  hiivo  the  Kum«  rank  and 
utatnH  as  iho  convi'niiiijofiii-ernnist  have  hud  uuderthe  72d  Artkde,  /.  r., 
hp  must  he.  either  a  genera!  otKcer  comniandiag  the  army,  divisiod  or 
department,  or  a  colonel  comniaiuliny  the  department,     XLVH,  9^, 

ONE  HUNDRED  AND  FIETH  AKTiCLE. 

Xo  Hmteneo  of  a  enurt-martiul,  iutlictiii);  the  puui«hinimt  of  iluath,  (Oiall  lie  car- 
ried inlo  exenitinn  until  it  chHlI  tiavn  lieen  eonlirraed  hy  the  Prefii'Jent;  exeept  in  the 
<aitCM  of  iKTwmi*  iimvictfl.  in  time  of  «-»r,  na  i\nt*,  niiitinwr*.  dtwirtcw,  or  tntir- 
<if  rvrf",  junl  ill  Iho  riwew  nf  guerrilla  itiaraii'lem,  )n>nvii7leii,  in  tiiiie  of  war,  <if  roblitTy, 
buf^fjUirr,  areoii,  Ti\\<v,  iMwult  wilii  inlfiit  t"  cimimit  rnyv,  ur  nf  vidliilrciri  of  tlw  lawD 
aii'l  L'umtMnirt  i*f  viir;  &\u\  in  mirh  tixreiittil  iiL'^t^  the  wnlem-e  of  i)t>fltli  iiuiy  \»  (tir- 
rieii  inlu  execution  upon  Lxinfinuation  liy  li"--  cuiiimitncllng  pm<rnil  in  tile  Held,  or  the 
oomniandM-  nf  tlie  de{i«rtinent,  aa  the  vam  may  be. 

ONE  HUNDRED  AND  SIXTH  ARTICLE. 

In  tiim-  (if  |it>a>-e  lie.  nentence  lif  a  court- martial  ■lin'ctinK  the  (lieniiwial  of  an  nffli-er, 
nliall  )-•  i-AiriwI  intu  vxei'nlion,  luitil  it  hIiaII  imvt?  lie<Mi  ninllrtned  \*y  tlitt  ProMidenl. 

336.  The  word  '*  approved."'  employod  by  the  I'rewident  in  pus.-'ini; 
ii]>oii  u  senteniM!  of  dismii^F<Hl.  /W</  to  be  Kulistiintially  eciiuvalenl  to 
*■  eontirnicd."  the  word  UM^d  in  tho  Article.  In  ])racUce  the  two  wordtf 
areiLsed  indilFerenlly  in  Ihi^eojinoction.     XLf.  l:i,  Sf/'femfier.  1S77. 

337.  The  Article  doe*  not  require  that  the  contirniation  of  the  &en- 
teuci-  ."bttll  W  Jiigiied  by  the  Pre'-ident,  nor  doe--*  it  prescribe  any  fonn 
in  which  the  contirniation  shall  be  deilare<l.  IJ^hl,  theivfore,  that  a 
written  approval  of  a  sentence  of  disml-^sal  authenticated  by  the  sig- 
nature of  the  Secretary  of  War  or  expressed  to  1^  tiy  hi---  order,  ivaa  ■ 
ijliflieieiit  con  li  rami  ion  within  the  Article;  the  case  Wing  deemed  to 
be  jioverned  by  the  we  11 -est^i Wished  principle  that  where,  to  give  effect 
to  Hti  executive  proireeding,  the  personal  signature  of  the  President  in 
not  made  eHseotial  by  law.  that  of  tlie  head  of  the  department  t<>  which 
the  .subject  belongs  shall  be  .•'ufiicient  for  the  pur[X)c«;  the  assent  of  the 
President  to  his  oi*der  or  direction  being  prciiUQied,  and  hiu  act  being* 
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dwiiicfl  in  kw  the  act  of  the  President  whom  he  represents.'  IX, +4, 
Mui/,  Ifff^:  XXni,  ii^+,  Atii/imt,  1S07;  XXXVU.  'i.iO.  Junt,  l.'iTG; 
\XXyUl,lii'iiKnA)£4ii,Junt'andAiiffti»t.l^:ii;  XXXIX,  aVMi.  X*'v/». 
her,  1.^77;  XLI.  25.  St^jttetnler,  JS77 ;  XLn.Soji.  JAm/i.  wrfl;  XUII. 
100.  Det:vmhei\  J879. 

ONE  IIINDREI)  AM)  SEVENTH  AKTKLE. 

No  BMUfnci'  ni  a  tviun-ntarUal  a}ipoinh-(l  tiy  tlii*  cimnmDiler  oj  a  fliTieion  or  <il  a 
neiwRite  hripwle  of  troo|t><,  directing  the  'liitniiiiNil  oi  nii  otFiH-tT,  hIikII  W  iiirritrd  iuto 
exe^-iitiMn  uiilil  it  «hnlt  have  1)een  ronfirine'l  I»y  the  neiieral  coramandiDtj  the  anny  in 
thf  &v\*\  tu  uhii;h  tlit-  'Uviiduti  ur  briii;a<U-  1<q1uiur< 

338.  In  view  uf  the  pi-oviHiona  of  the  106th  hikI  thin  Article,  hdd, 
Ihiit  vchvn  I'n  f/titr  ttf  >rar  a  defmiiim^iit  r»liiiiuin<k'i'  U  thy  reviewing 
lidlhority.  notrontiriuatioii  of  ii  neiitenre  of  dL-^miwul  liv  higher  mUhor- 
ity  is  necessary,*  but  when  a  division  or  scimmtp  brigade  ainiiaandcr  is 
thereviewijig  anlhority,  am-U  sr-nteui-o  must  Iw  iii^ii tinned  )i_y  the  gen- 
eral coinnmndiug  tlic  army  in  the  field  to  whii*h  the  di\isioii  or  Iirigade 
belongs.  Cai-d  6'J-IO.  Apr*/,  1890.  And  in  the  Ititter  vhaq,  if  the  divi- 
flloii  or  lirigiidti  does  not  Vlong  to  a  Hoparate  army  in  the  lield.  the 
eonunandlng  gi'iu'nil  of  the  Anny  of  thi*  I'nited  Slates  wonkl  I>n  the 
proper  eonfirming  authority,  within  the  meaning  of  this  Article.  Card 
4980,  Sej)ttmfm\  Xy5W. 

OXE  UL'NDKEU  AND  EIGHTH  AKTICLE. 

No  i>(!iittiQ(<f  i}f  acudrt-uiarTia],  uitlier  in  tiiiip  of  [Mfu'f  or  irilimenf  «mr,  reeiMK'lintf 
ft  in'aeral  <^D)tvr,  shall  Ix.'  cnrrif^  int'3  execution  until  it  i<hjill  haw  b(«n  I'nntiniicd 
by  ttic  ["rcffidcnt 

ONE  HUNDUKD  AM)  NINTH  ARTICLE. 

Alt  mnl«m'«ii  of  a  uoartMiiiirtuil  may  be  ain&imed  and  i-urried  into  execution  by 
the  officer  nnlerinnlhewiun,  or  hy  lhf«il]l<xTr-juiiiiaii(1hi|{  (*>r  ihc  tIuh<  iK-iiiic,  wliorp 
oiiiliniiatioii  by  ihi-  Pnwidi'iil,  or  by  the  t-orEimanding  gctienil  iti  thf  fiu'ld.  f>r  rom- 
matiflrr  nl  the  deiMirtrncnt,  is  ni>t  nijiiiri'd  liy  the«»  nrtidea. 
Ses  0M-:  III'NDKKI)  ASi)  FOUitTH  AKTICIJ-:. 

'  This  \-it'w  ha«  be«n  mutaiunl  by  un  o]jinion  of  the  Alt«mev-*ieneral  of  Juiiw  6, 
IS77  ( 15  Opiui"..  2W)).  and  by  a  Kejjort  of  tho  Judiciarv  Coimiiittee  of  the  i^itiif  of 
Mar\-li  8.  HTM.— IU'i>.  No.  mn,  4fttli  Cone.,  :ttl  .<«»'.  Fmm  thw  n-port,  imtwd,  two 
itifiiilxT*  of  (hF<  ojininitteu  dirvteuted  m  a  HubM>i]UeQt  report  of  April  7,  1S79, — His. 
Dii'.  Nu.  il.  ■Iflib  Conn-,  iBt  Sv. 

Thi»  i«tibji>ct  hn-^  K'cn  iiHire  rwenllv  cvmsidcpcd  bv  the  L'.  S.  Siinrcini-  Coiiri  in  & 
«ii<v.5.>.i..i.  of  <-*!«■).  (Ui.nkl.".-.  r.Jt..  Vh  V.  S,,.>(;t;  L\.S,  I.  I'rr'^.  1:(i  l'.M..«73;  I'.S. 
r-  Fk'li.ln;r.  1-1>?  U.  .S,,84  i,  tbv  vfftHTt  uf  wbicb  Ih  thai  a  slatBmpiit  of  appnival  of  a  st'ti- 
t>-iiri-  of  diittiiisMl.  antbt-nlli-Atol  by  llw  Serrptary  of  War,  in  l<>Kally  fiuHirii-nt,  priK 
vifbid  thai  it  uE>{M.-3ir,  bytk-arprwuiinptiiHi  therelroin.  that  the  proceedings  have  at-tu- 
rIIv  Ix-t-a  submitted  to  tb«  I'ri-^ideut. 

In  an  opiiiion  o(  the  Attorney  (tent-ml  of  Anril  1, 1870  (16  Opinf  ,  KfS),  it  unw  held 
thai  a<'i,jiiiniiiitioii  nf  a  Heiitenrif  of  illiniiiQw)  nf  an  nflirer,  thoiiijli  imvnlarty  and 
unduly  uutbctitii'Att.'il,  «  uiiKl  ln'  ralittfl  by  an  appoiutmcnt  l»y  the  I*pf(ndeal  of  another 
ottlct-r  to  DH  the  ittippoiH:-< I  vaLurtcy,  and  Ihut  tbt  ap|)oiutuieut  tbuf  made  would  be 
valid  and  o;>f  niiiv^-. 

'As  to  di^miatuil  of  bl'UltbI  oOlvers,  huwevi^r.  hl-v  lOmU  Artirlu.  ,   ;   ...  ■•'  h^ 
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ONE  HUNDRED  AND  TENTH  ARTICLE.* 

No  ieDtence  ailju'l^M  by  a  fielil  officer,  tk-laik-d  to  try  Kuldieni  of  his  regiinrat, 
ifhtdl  )w  dLrriinl  tiito  (fXHi-utiim  until  thv  f«aui«  xliall  liavt>  \»ea  apprtived  hy  the 
l>ri{{»lv  fwuimamlw,  or.  in  cmc  ibvn  b«  no  brigwlv  coimnwidw,  by  the  connnimd* 
ioK  officer  of  tti«  po»l  or  camp. 

ONE  HUNDRED  AND  ELEVENTH  ARTICLE. 

Any  officer  who  \isix  authority  to  mrry  into  exM'ittioii  the  Fii>ntence  oi  <1eath,  or  of 
diimtMal  of  ait  i>l!l<7ef.  mar  flaH]tet)il  the  vaaie  until  the  pleasnit!  «>f  tlie  ]*re5i>luiit  vhalJ 
Im>  kuowu:  tuvl  in  t>iK'ii  uuc,  he-  ahiilt  intniviiutvly  truiiEiuit  to  tliv  Pn-^'idfot  a  copy 
n{  the  order  (if  sut-fHinEioii,  loitether  with  a  ropy  of  the  pronetMhiigs  of  the  conrt. 

339.  .in  offii't*r  su-fppndinjj  tho  execution  of  a  wntfinco  for  the  action 
of  the  President  tinder  lhi.i  Articlr  .should  first  fonimlly  rtjiprore  the 
.tame.  Simply  to  forward  tho  pi'oi'codinjfr*  stilting  that  the  sentence  lias 
been  su-^pciidod.  is  inoomploteandirvpjfulnr.  IV,3;l",  X<'Vtwf>fi-,lS63; 
IX,  15,  jl/«y,  ISGJ^.  If  th*"  <'ommauder  disapproi'fji  the  sentence,  he 
should  not  of  t'ourae  suspend  nnd  transmit  undo r  thi.-*  Article,  since 
Uiero  remains  nothing'  for  the  I'residetit  to  uet  upon.  II.  in,  Miirch^ 
J863. 

340.  Where  a  c«.se  is  suWiuitk'd  to  the  Prej^ident  for  his  iiction  under 
this  Article,  he  may  iippnive  or  tlisupjjrove  the  sentenee  in  whole  or  in 
part,  and,  if  appivWng.  may  exercise  tho  jxiwer  of  remissioo  or  miti- 
gation,    in,  4!^2.  Auijmt,  ISOJ;  VU,  6'M.  .[/>n7,  Jft(i4. 


ONE  HUNDRED  AND  TWELtTH  ARTICLE. 

Ewry  officer  who  't»  authoriuti  to  order  a  npntral  lourt-martial  Hlinll  have  power 
to  |Mnl(>n  or  iiiili^^lf  aiiy  imnitihiiiriil  »ctjiitli;Ml  hy  it,  exf^-pl  tlie  jmnti^hmi-nl  of 
death  or  of  ilixmiraat  of  an  oflirer.  Evwry  ortiwr  i.^mm!Ui<lin;:  a  reyhnent  or  Karri- 
ton  (ii  which  a  reinmenlal  ur  irerrison  court-iuarlial  niay  ))e  lieM.  t<hull  hftV(^  powiT 
to  jArdon  or  niiti^tt-  any  iviinii^hnicnt  whieh  atich  court  may  attjiuik**". 

341.  The  power  lo  remit  or  eommute  sentences  of  dt^ffi  and  dmnii- 
eal  remains  with  the  Prcf^ident.  A  military  <'omtnander  cannot  exer- 
cise (*ueh  power,  even  where,  in  time  of  war.  he  is  authorized  to 
approve  and  execute  the  .sentence.  He  niay  then,  however,  if  he 
thinks  that  the  sentence  should  ho  remitted  oi'  conmuited.  suspend  it* 
execution  for  the  action  of  the  President  (with  a  recommendation  to 
clemcnry)  under  the  pi¥ce<ling  Article.'     II.  t)7,  -lAtrc/,  ISG.L 

342.  .-V  military  eomnmnder  vested  with  the,  power  of  ]>iirdon  or 
niiti^ition  under  this  Arti<-lo  i.^  not  authorized  to  delofrali^  the  t^ame  to 
nn  inferior.  Thus /kM  that  a  departnient  commander  could  not  legally 
atitborizo  a  ]X>st  <-ommandcr  to  remit  in  part,  upon  ^lod  tiehavior,  the 

Mlepealed  hy  aertion  2,  att  of  Juno  1^,  180&,  Wfiublicliing  the  wimman-  mart. 
"See  6  Opiiw.  At.  Uftn.,  V2JA.  124-126. 
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piiriishineiit  of  a  $oldic^r  under  r^t'Dtrnce  at  tho  p(>»t  of  the  lattnr,  who 
had  Imm^ii  i-<»iivii'lod  liy  a  (jciicml  rdint,  convi'tit'd,  iitid  whtu-p  pivH-eod- 
iiijfs  had  Ik'imi  uctt'd  upon,  h^-  the  foinuor.     XXXItl,  111>,  >/iiui\  J^TS. 

343.  A  puiiishmcnt  cannot  hp  pardotx'd  or  midgati'd  iiiidor  this 
Anirlp  whore  it  has  bpcn  oin>«  duly  pxoi-ut4?d.  Wheri^.  hnwi'ver,  a 
8cn(enL'i>  hat*  hct'ii  cxrruh'd  only  in  part,  it  may  W  ri'initt4*d  a.-*  to  the 
portion  remainintf  unoxiH-uted.     II,  lilt,  Fih'uary.  JtiCS. 

344.  Tho  pardiiiiinj;  power  liorc  jfivpn  is  not  liniitMi  in  itsi^xproiseto 
the  moment  of  the  approving' of  thewiiti'iK'e.  but  may  Ite  employed  as 
lonK-a-s  there  ramuinnany  iimterial  for  itsexereitw,  UndertbiH  Artiele, 
OS  hiteii)i*eted  by  the  u^age  of  Uie  service,  a  de|j«irtinent  (or  anny) 
couimaiidcr  may  remit  ft  nni/  tim^,  in  his  dirtcretion,  for  uoy  cause 
deemed  by  him  to  )n*  sufficient,  the  uimxecut«>d  portion  of  the  sentence 
of  any  soldier  confined  hi  Jt/x  coHtrtmnti  un<ier  a  f-entence  im]K>f*iHl  l>y  a 
fourt-inartliil  convened  by  hini  or  by  a  predeccHsor  in  the  cf)mniand. 
V,  71,  Sept^nber.  JS&i;  VI,  35.  March,  186^:  VHI,  583,  Jhm.  JSGit 
XXI,  4it.  Xmrnnb^,  18G6;  XXVI.  463.  Febrwmf,  imS;  XXVII.  243, 
Scj'f^ii.Ur,  1H68. 

346.  Tho  revipwinjr  authority,  inappi-ovinjfthe  punishment udjiid^d 
by  the  i*<»«rt  and  oi-<h'rinj»  iu  I'liforcpnient.  is  autliori/pd,  if  hethTnis 
it  too  seveiv,  to  graduate  it  to  tin-  proper  mea^iMre  by  reducing  it  hi 
quantity  or  quality,  without  clmnginjf  its  species:  this  is  mitigation. 
XXXV[I.  Ti^Jum,  Ifi7''t;  XLL  5is.  Mitn-h,  IfiTfK  Imprisonment, 
tine,  forfejturp  of  pay,  and  suspension,  aiv  punishments  capabhi  of 
mitiffHtion.  .\snii  instance  of  a  miti};ntion  both  inqunntitynndiiuaiity. 
Ath/  that  a  sentence  of  im])ri>omiient  for  thrive  years  in  a  ponitc'ntiary 
was  miti^bh^  to  an  imprisonment  for  twi>  yeiii's  in  ti  military  prison. 
XLl,  518,  *uj>ra. 

346.  //f-W  that  it  wns  not  «  dtu'  oseix-ijio  of  tho  power  pivcn  by  this 
Article,  but  irre|{utar  and  unauthorized,  for  a  prwt  comrnamler  to  su.-*- 
pend  the  execution  of  the  sentoneo  of  a  garrison  court  convened  by  him, 
duritifr  (jood  liehavior  on  the  part  of  the  soldiers  itentenced.  XXX, 
ll.'i,  P'.hfMry,  !H70. 

347.  Haiti  that  a  reviewing  officer  other  than  the  President,  was  not 
emix»wered  by  thifi  Article  1o  ri'imnut'-  a  punishment;  that  llic  "  imrdon*' 
hei'e  specified  was  r^nix/iitn,,  which,  unlike  the  paitloninjr  ]j<nver  vented 
in  the  President,  did  not  incbide  conuiuitation  or  rotidltional  pardon. 
So, held  that  a  revieniny  commander  wa-*  ii(>t  authorized  to  commute 
the  ])unislnnrnt  of  diNbonoi-able  discharge,  and  that,  as  such  punishment 
was  not  sujiceptiblo  of  mitigation,  it  eould  not  legally  bo  reduced  under 
tbi^  Article.     LVTI,  .so,  Ort4,hn\  WsW;  38.  4"].  Matj,  ISSS. 

346.  The  substitution  uf  the  punishment  uf  cunlinemcnt  fur  that  of 
dishonorable  discharge.  im|>o»ed  by  sentence  of  court  martial,  would 
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not,  of  course,  he  iiuthoriRcd  l>v  way  of  initi<}4ttion  (wbich  can  not 
chiingv  the  nature  of  iho  iiunirthmeiitl,  hut  may  \\o  fffoctwl  hv  a  com* 
nniiiitiou  of  iho  sentonce  by  the  Prtv-iiilt'iit.'  38,  4iJl,  JAiy,  ISSfi;  34, 
2ST.  At({/u«t,  J8S$, 

349.  U'hero  a  prisoner  is  serving  out  ft  sentence  of  intprisonnn-Tit  at  a 
uiilitHry  prinuri  or  plww  nf  f'4niIiTi^un'nt  wilhiu  tlio  cciniinHnd  of  rlie 
ottii-er  who  approvrd  Ihe  proi*wHingn.  such  officer  (or  liiw  sucrpswor  in 
the  t'otiiniarid)  may,  under  thin  Ai'Ticlo,  rfwit  at  any  tlnir  the  unex- 
pired portion  of  the  peiicUug'  rr>nlinenuMit.*  although  the  punishment  of 
ftishnnoralilo  di.^^charjje.  iniixised  liy  the  sarao  sentenee,  may  rm»anwhile 
have  Iwen  duly  exeeuted.     57,  ItTl,  .Iftnuitrtt.  fSS:i. 

360.  Where  a  soldier  wils  seuteiuTd  to  a  term  nf  eontinenient  and  at 
the  end  of  the  terra  to  Im-  dtshonomhly  disehai^jed.  and  jiendinjj  the 
eontinenient  the  unexecuted  portion  of  the  sentence  was  remitted,  ^<'/■d^ 
that  such  reuiirMion  includei.1  the  dishoiKtmhlt'  dischiir^e.  as  the  same 
under  the  terms  of  the  sentence  remuined  (o  lie  executed.  XX.  460, 
J/nn/,.  IS60. 

351.  A  ^^Idier  was  sentenced  to  be  confined  fur  a  term,  and  at  the 
end  of  rtuch  term  to  !«  dishonoiiibly  discharged.  At  the  end  of  tlie 
term  he  was  nt  once  re,-itored  to  duty  and  continued  on  dnty.  IhM 
that  such  rcslomtion  openitwl  lu-*  a  cousti-nciivi'  jmrdon  ami  remitted 
the  unexecuted  part  of  the  sentence,  to  wit  the  punishment  of  dis- 
honomble  discharge,'     fil,  IMtJ.  />t'vmhfr,  ISOJ. 

362.  A  punij»hment  in  itself  illegal  i'*  not  capable  of  mitigatton, 
Thu«i  where  a  sentence  of  imprisonment  in  a  penitentiary  is  not  legally 
authorized,  it  cannot  be  made  valid  Ity  mitigating  this  inipri^ontnent  to 
conlinement  ina  nitlitiiry  pris^m.  In  such  case  the  latter  will  (wecjually 
invftli'l  and  inoperative  with  the  original  punishment.'  29,  !flil>,  JnnH- 
ft/y,  J'S.s:J:  43.  IGl.  <A^>?w,  ISSt:),-  68.  IM,  A/»nK  ISti^. 

363,  A  isnb(*litutlon.  for  a  punishment  of  dishonoiiible  discharge  with 
loss  of  all  pay  and  iillo%vaiices  due  and  to  bec(une<Uu'.  of  a  punishment 
of  continement  at  hard  labnr  at  the  post  feu- one  year  with  foi-feitureof 
ten  dollars  i>er  month  for  the  name  pei-iod,  luhl  not  a  IcgitinTate  uiiti- 
gfttion,  the  t-onlinement  at  hard  lah»ir  lieinga  jiubstitulionof  :iiienrii"ely 
different  punishment  from  that  awarded  I'y  the  c<nirt.  XLVHI,  006, 
Juiuiiiry^  iSS-'i.     So   where  the  .snl>stitntion  for  such  a  j^tontertce  was 

'Stw  [iii<tuiL«'  lif  Hucli  vuaiuiuttilicm  bv  x\\v  rnviduni  in  tliL<  vwv  uf  I'rivuU?  Hayvs, 
Sth  Anillery.  In  G.  C.  M.  t>.  58  of  ISSM. 

'Till*  i-.iiirVliT  iipiniou  of  the  Atlortiey  lieneml,  m  IH  Otiimt.,  lOrt,  wkjs  not  iwiopted 
bv  lliL'  S-'L-n-Uirv  *•(  War,  or  f<>!lowe^l  in  pructk'*? — Uf<  ic  t^mmii  )jv  iIil-  ivrai*  ot  [mr. 
Pifl.  A.  It.  ( 101.  .if  IlJOn,  and  i«r.«.  p.  ii2,  Mniitinl  for  amn^-Mnnint  n»)l). 

'SwUOpinti.  At.  (ieii.,71-1,  .Ifi. 

'Bui  we  A.  K.,  (Mr(t.  a:^  ameMe'l  (1041  of  ini>lj,  whk-h  tfovidts  ibul  wlii-u  k 
l«pnitciitlftTy  l«ifl  Iwrn  erTv.npf.iwly  (le^iirnate<l  in  the  sentence  the  reviewing  itiithonly 
uwy  di«Mi>pruve  tliitt  [lorElou  of  ttie  iienLeuee  am]  ilesiiiniate  a  pniper  plant. 
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rontinrint^nt  nt  hard  labor  for  xix  ninntbH  and  forfeiture  of  ten  (lollunt 
per  month  for  tbf?  shiiic^  period,  it  was  hrld  thrtt  tho  roiifinfmcnt,  nnd 
so  much  of  the  forfeiture,  if  any,  iis  exceeded  ihe  pay  and  allowanoos 
dui":  the  soldier,  were  illojfHl.     ('art!  ,S8jI<T.  Fihruary,  1890. 

354.  Wlierc  tt  sentence  of  di.-ihtmoralilc  dischiirn^,  with  forfeiture  of 
ull  {uiy  and  allowmicL-.s  aud  contineiiu'iit  iit  hard  hibor  for  four  yeui'M, 
was  iiiUi<fat*^l  to  fonfinement  for  one  year  with  forfeiture,  of  ten  dol- 
lars per  month  for  the  saints  pi-riod,  heUl  that  the  same  was  repiiUr  nnd 
lepil  and  not  in  contrnvenlion  of  Circ.  No.  2.  A.  G.  O.  of  issft.'  L.  'M\, 
March.  IHSG;  Card  ya2JS,  jVotw/tVr,  1900. 

305.  nishonorable  dischiirte  cannot  legally  he  mitignted  to  "dls- 
charjje  without  a  character."  '["he  latter  i-*  not  a  recognized  jHinish- 
ment.     43.  iTt!.  (irtoher^  IStKK 

386.  !LUi  that  "jrood  conilucttinie"  toa  prisoner's  credit  should  not 
\)e  deducted  from  the  shortened  sentoiice  in  a  »-ase  where  it  hii>  lieen 
or<lered  that  he  "be  released  after  he  ha*  bet>M  conlinod  a  certain  nuuj- 
t»er  of  months."  A  uiitigHtion  so  expressed  is  not  c<i«ivalenT  to  a 
reduction  of  the  term  to  the  nninberof  months  stated  hnt  it  nu-ims  timt 
the  priiioner  will  he  released  after  he  ha.*  heen  in  actual  i-onfinement 
for  that  time.     Card  SSIW.  Khnt'irt/^  As^M. 

357.  The  order  jiro.scrihinj;  maxinunu  punishinentjt  was  not  intended 
to  and  doea  not  affect  the  established  principle  that  the  reviewing 
authority,  in  the  exercise  of  his  [rower  of  mitifnition,  can  not  change 
the  kind  uf  punishment.  The  power  of  substitution  which  may  l>e 
exercised  by  the  court  under  the  order  has  no  relation  to  the  power  of 
the  rexiewing: officer.  Thus  h'Jtl that  the  subj*t jtution  by  tlie reviewing 
officer  of  coriliueiiient  for  forfeit  ure.  thoujjh  the  i>eriod  of  coDlinement 
pnnwswl  were  less  than  the  court  could  have  ^ubtitituted.  would  not 
lie  K'j^il  mitijifation.     Card  iMfST,  S-p(finih.r,  i.HfJ. 

358.  .Vn  officer  under  a  sontenco  of  Kuspensiuii  for  live  yeai-s,  with  for- 
feilui>*  of  one  quarter  of  his  pay.  applied  to  Iw  allowed  to  receive  his 
full  pay  for  three  mouths,  the  forfeiture  innH)*i'd  by  the  sentence  fur 
these  uiuiitlis  to  Ik*  suttstied  in  one  tium  from  thv  {Hiy  of  the  ninnlh 
next  suceeeding.  IldJ  that  such  aetiou — for  which  there  was  no  prec- 
edent— would  have  t*)  Ih-  taken,  if  at  all,  by  way  of  mitigation,  but  that 
Ihe  same  would  amount  to  a  /xuii^nmrmrnl  of  the  execution  (nf  a  |Hirt) 
of  the  aentencc,  which  would  not  bo  legitimate  mitigation.  61.  133. 
.-If^iMl,  189d. 

>  A  li'iial  »cnU>nre  tif  (Itelirmnrahto  illi<-liu^  (orf^iliirt  of  aII  |M)-  and  alluwHiicw 
<]iM-  HisI  i->jiiiliii.-iii<.-ii(  at  bun]  Ubor  Ivr  u  dcflultv  p«.-rt<.<'l.  uiuy  bv  luicJtnitL'-l  by  ihu 
iK'rity  aiipmvirijf  fiirli  mntt-tii-c  loroiiHnemenr  Rf  bnni  UUlr  iiniJ  forfc-ltiiroif  jmy 
itlliiH'Miu*i-!>,  for  II  |>t-i-i<H)  mil  to  ^-xcottl  lilt'  iK'Tiiji]  111  C(.iiL£ucuit;ul  tLw:Ll<Ji.*d  iti  \\xv 

iteucv.    Uotin-.MnnuU  Mmiual  of  luDl,  ji.  titf,  jjar.  H. 


1U4 


AUTICLEH    tit'    WAH. 


[113.  114 


ONE  HrXDREI)  AND  THTRTEEXTII  ARTICLE. 

£%*ery  jiiilg«.-aiU  oi-atc,  tir  |H.'rai)ii  artiatj  ua  ftii'li,  at  iui>  ifi'iK'nil  i^iin-marUal,  ctiaU, 
witliiu  iiiiich  E^xpecliii^^nas  theoppitrlnnity  trf  tiiiit>an<ItliMaiioe  of  j^la^-Kniayiulniit,  ' 
forntird  the  original  priNY-<(y1iit^iiii'l  iwnrt'iice  nf  nnfh  rminto  ihc  JfiilfioAitvoctit^- 
tieneral  uf  the  Anny,  in  whow  oriit-e  lliey  ehall  U-  i-arefiilly  )iraKn*e>l. 

ONE  HrNl>REl)  AND  F0L:RTEENTH  ARTICLE. 

Kvory  IWrty  tripil  l)y  ii  m-nvral  ivitiil-tiiHrtiul  xlmll,  ii[Hin  ilt^mnitil  tliVTi^r,  inwiv 
by  hiinwU  or  by  imy  pvreuu  iu  his  bvtiaLi,  bu  vntitleil  tu  u  copy  of  tlie  pmceediuss 
atiA  8Dntuna>  of  mch  tKtart. 

309.  vV  copy  of  thp  proccpHingfs  and  8entem-c  cannot  properly  be 
furnUhod  uruler  tins  Article  till  the  same  have  Ix'^en  tiimlly  aete<i  upon 
and  nacix  action  ha^*  l>w»  proinnlffatod  in  the  usiml  manner.  XIX, 
6iJ4,  iiml  XXI,  :lsH,  .}fa;/,  WJt;. 

360.  A  pt'iNciii  applying  for  thn  copy,  "in  }«^half' '  of  th<*  ot-cHsed, 
shuuKl  exliiliit  sonu>  Hiiti.sfiu'tory  evidence  that  be  duly  rept-wtent*  the 
accUHed,  an  his  iijjeiil,  attorney,  or  othiTwise.  Where  it  does  not  satis- 
factorily appejir  that  tlio  i^irty  i-  applyintf  for  and  on  ^»ehalf  of  the 
accused,  be  cannot  be  furnished  with  the  i-opy.  as  of  right,  under  the 
Article.  A  person  othcrthan  theaccusftici,  applyintf  on  his  own  atTOunt, 
is  not  entitled  to  the  copy.  Ill,  4(JH.  Au^nkt,  lNfJ:S;  XIX,  318,  ./ami- 
artj^  186ii:  XXI,  19,  Novrmh.'r,  tS6&i  XXXI,  4HJI,  Jfdy,  mi; 
XXX VI 1,  lOt.i.  jV<"VHi?j,'r,  lS7:j.  Tlie  fact  that  (he  Hpplicanl  \»  a  niem- 
l»er  of  the  family  of  the  accused  doe.-i  not  entitle  him  to  the  copy  in 
the  abscnf.*!'  of  evidence  that  be  applies  at  the  instance  or  in  Ijcfanlf  of 
the  accused.  III.  34!S.  Attijuit.  I^O-J.  A  party  applying  in  i>eha]f  of 
"friends  and  creditors"  of  the  accused,  A^W  not  entitled  to  u  copy  of 
the  record  of  his  trial.  XXI.  5^3,  A>i{fUJtt,  iH66.  So  /wW  of  one  who 
siiltscrihed  bis  jipi>liration  merely  a,*  "altoniey  at  law,"  without  show- 
ing that  be  was  authorized  to  act  for  the  accused.  XIX.  4-»l',  J/nrt-h, 
J866. 

381.  Ai^plication.-J  for  copies  under  tliis  Article  tuay  be.  and  in  prac- 
tice commonly  are,  adclre*sed  in  the  tirst  iastanco  to  the  Judge- Advocate 
General,'  who  thereupon  furnishes  the  copy,  certified  l>y  him  as  cor- 
rect, at  the  expense  of  the  l'nit.>d  States,  provided  the  applji-ation  is 
made  by  the  accu.>rcd  or  in  his  behalf.  If  not.  he  can  funiich  the  copy 
only  by  the  special  authority  of  the  S<!cretary  of  War.  Any  person 
desiring  a  copy  of  the  record  of  a  court  martial,  or  of  any  portion  of  a 
rcconl,  who  is  not  entitled  to  Vk?  furnished  with  the  same  hy  the  terms  of 
this  Article,  should  apply  therefor  to  the  Secretary  of  War,  stjiting  the 
reason  for  his  »pp]i(.':itioii.  in  order  thai  it  may  appear  that  be  makes 
the  same  in  good  faith  and  for  a  proper  purpose.     If  the  application  U 

)  Sev  A.  B.,  SM  (V^  uf  19U1 ),  and  ptr.  2,  p.  09,  Manual  for  Cotirt«-MartiaL  { 1901 ). 
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approvtHl  \>y  llie  Swrretary,  it  will  \)C  referred  to  the  JuUgL'-Advoi'atB 
Cicnenil,  who  will  ilipii  httve  the  copy  preijaiin!  uiul  iraiimnittc*!.  XIX. 
(J35,  Mat/,  1666;  XXXI,  4!»ft.  MJ.  JS71:  XXXVII.  Idtl.  yoxvmUr. 
1875. 

368.  The  awuswl  or  other  pprsnn  eiititlwJ  hiuUt  tliiK  Article  to  lie 
furnished  with  a  ropy  of  a  record  of  trial.  In  m>t  enlillcdin  he  furnished 
with  a  copy  of  a  report  of  tlieJiulpe-Advorate  flenemi  made  upon  the 
vame,  Tu  receiiT  thin.  ^*JK^ciH^  aiitJioHty  iim.si.  ln>  olitaiiied  from  the 
Secretaiy  of  War.     XIX,  fwT, ./«;«-.  /.Wtf;  XXXII,  M.  OrtJ»r,  lS7h 

883.  The  furni-shitig  of  a  copy  of  a  record  of  a  general  court  niar- 
tifll  to  a  person  other  than  the  accused  and  not  applyinjf  in  liis  Iwhalf, 
will.  Its  a  jienerai  nilc.  l»o  iitithorized  hy  the  SeiTetitn*  of  War.  where 
the  appli'*ation  is  evidently  made  in  the  interpjit  of  justitH'  and  the  copy 
furiiishe<i  will  rlcarly  subserve  a  jfood  and  desirable  purpose.  Hut 
this  must  W.  made  certainly  to  ap]>ftar.     XXI,  .l:iii.  Ajn-U,  fStUi. 

364.  It  i.*t  only  a  party  "tried  by  u  general  eourt  martial"  who  i>i 
cntitle<l  by  the  Article  to  the  (H)py.  Parties  desirinjf  copies  of  reenrds 
of  ct/urtjiiij"'  !>u/iiirtf,  for  the  use  in  evidence  under  Art.  lai.  or  for  other 
purpose,  mu.-(t  apply  to  the  Secn^tory  of  War.  ns  i?idieuU'd  in  JE  3*11, 
a»tt>.  Such  copie.-*,  however,  are  rarely  accorded,  except  for  use  under 
Art.  121.      I,  427,  .\'*rt^/ifMT,  ISG^;  XLV.  158,  Fel,nutru.  ISS^. 

365.  This  Artic-le  doe8  not  authorize  the  funii)«hing'  of  a  copy  of 
the  record  of  trial  to  the  indow  of  the  accused  or  other  person  apply- 
iug after  hi«docoas<'.    LVI.  IT.  March.  IHHS;  2&.  I-SK,  ,/(/«,■.  AV'^i'. 

OXE  UUNDUKU  AND  KUa'EENTH  AKTICLE. 
A  oonri,  of  inquiry,  to  examine  inU)  the  nature  nf  any  Iranmctioa  of,  or  acramtinn 
or  [m|>utation  againut,  any  ufflrt-r  or  Rildter.  may  t*  onlort-d  by  Ihi-  I'rc«iilo«l  or  hy 
any  ccuriinaii-liiix  oflicpr:  tnil,  a*  rotitts  of  inquiry  may  be  perx'ertocl  lo  diahniiuraM^ 
|>iir|H.iiwi<,  uii'l  nmr  1>if  ittiijtt<ivi*il,  in  IIk*  ImnilK  i.if  wcuk  iin<)  viivinun  i.'ciiiiiimn<l:tiil»,  lu 
entnnes  ior  the  tte»itni<rtioii  <i(  military  merit,  tliey  shall  nwer  Ik'  onkTetl  by  luiy  roiu- 
tiian<Hii|i offlttfr  ex(H.-|il  \i\nn\  a  di'niaial  hy  the  olHuer  ur  soldier  wlioate  rutuluirl  \»  lo 
In-  inquirL-<l  of. 

866.  Thi*  Article  aulhorizes  the  itii^tituliou  of  a  cottrt  of  intjuiry* 
only  in  a  *-a-se  of  an  "oftker  or  soldier,"  and  (he  word  '"officer."  a.'^ 
employed  in  the  Article!',  i;^  detiucd,  by  bee.  IWi'.  Rov.  Sts.,  to  mean 
■couimissioned  officer.  A  court  of  inquiry  cannot  therefore  Iw  con- 
vened on  the  application,  or  in  a  case,  of  »  person  who  is  not  lU)  olfit«r 

'A  court  oi  inijuiry  ii*  nut  ao>Hrl  in  the  1(^1  ■"v'nseof  tin-  teirri.  Iml  mlluT  a  wuiirll, 

!t|wfic  Hwiivii!!  prewiitt'i  to  it  f'-i"  trlHt;  it>  pMi-wiiintP»i>-ii'ilji  trinlMfifuilt  or  iniio- 
r-ent-e;  it  doee  not  cwne  to  n  vertlirl  <ir  \iiuw  a  (•^'nii-mv.  For  i>iirt>i iir^  nf  invivitiini- 
linn.  h»wi*v>>T,  a  ifnirt  of  iriijtiiry  in  tliiiii  t'lxiritry  i"  (-li>llit^l  willi  Hrrii>li<  ixiWith,  hixI, 
in  an  ir]i|>i>nuiil  caw.  \X»  oinitii'ii  luiu'  \w  vx%xw\\  \vw  *\.\ii\\\WtUil  itud  cvi-n  llnal  tlmn 
that  of  a  mitltAry  court  i)r>»|"fr,  that  is  to  any  a  court  uiartial.  [  Winthmp'.H  .Milirary 
Law  and  £*re<-«dealH,  Cn.  XICIV. 
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(or  ftoldicr)  of  thn  army  iit  (he  time,  rfuch  a  vouH  cannot  Im>  ordered 
to  inve-4[igiit(>  tmnmwtioiis  of.  or  t-lmiyes  ajjninst.  a  party  who,  Ity  die- 
iiiisiiiil.  (lii^c-hurgp,  rL'>ii^niati(>ii.  iJcc,  liiis  Ikh-oiuu  st'jMinitfd  ft-oiii  Uie 
military  service,  :iltbuugh  MUt-h  traiisjjftionu,  or  chai-gos,  relate  alto- 
(jrethor  to  his  acts  or  concluet  while  in  the  arnij'.  I,  31*5,  4<i2,  .V'/cvj'/i- 
/*■/*, /W;?;  XlX,-l,0^a„-f,JStir*.-  XXVlim,  April,  1^9;  XXXIX, 
(ill*.  Aui/u^/,  ti^S;  XLI,  26;t,  .A//.*-,  JS7S.  A  court  of  inquiry  eaimot 
bo  ordered  in  a  <iiso  of  an  "aeting  a**istant  surgeon,"  who  is  not  an 
officer  of  the  army  but  only  a  civil  employee.  XXXMII,  210, 
Afitjuiffy  1S7S. 

887.  A  court,  of  inquiry  shoukl  not  in  general  l>e  ordei-ed  by  an  infe- 
rior— post  or  regimental— «-oniniander,  where  the  chargoa  re^^uli-ed  to 
be  investigated  ai-e  not-^iurh  as  an  inferior  court  martini  could  legally 
take  cognizaueo  of.  Courts  of  inquiry  convene<l  by  such  commanders 
are.  however,  of  rare  occurrence  in  our  service.  XXXII,  163, 
Drvtu.hrf,  Jff7J;  XXXV.  5ti2,  .SV/»/rtJiJ.'r,  i^/^, 

368.  Thougli  a  court  of  Liu|uiry  hiis  sometimes  lieeu  compared  to  b 
gmnd  jury,  there  is  little  juibstantial  reM-mbJance  between  the  two 
botlie!-.  Thi;  accused  a])p«-ars  and  exiimincs  witnesses  before  such  ft 
court  as  freely  as  before  a  court-martial  (sec  Art.  llH).  and  its  pro- 
c<iediiig(t  are  not  required  to  )>e  secret  but  may  l>e  open  at  the  discretion 
of  the  court.'      XXVIII.  5S(t,  J/r(i/.  m9. 

ONt  HUXUREU  AND  SIXTEENTH  AKTICXE. 

A  i»nrt  iif  iDi|iitry  Aial\  roTiBif^  of  one.  nr  mon'  uttirfni,  not  exreetjin^  three,  ami  • 
rvconiLT,  1J>  n-iiiuv  tho  frocoeilmgi^  anJ  t'vuienre  to  writing. 

ONE  ULNDKED  .VND  SEVENTEENTH  AUTICLE. 

Th«  rworcWr  ot  «  rourt  of  inquiry  ehall  itilmiriieur  tn  the  uienibcn  the  following- 
oath:  "You  »ink\\  wellnnil  Iruly  txAinineiiud  in<|uirL-,  st^farcliiintti  tliepvitlencc,  into 
llw  tuatUr  now  liefinv  joii,  u  illioiit  iiartinlily,  [avur,  iiffi-i-tioH,  pn.-jmiH-r.  nr  iv>\>v  <if 
rtwat'J,  .S'j  Mp  you  <jwl."  Aflvr  n-hk-li  (lie  prwiJenl  of  lltecwrt  hIihII  admiiiiHter 
tty  the  reoonler  the  foIIowiiiK  oatU:  "  Voii,  A  11,  ilo  n^  i-ar  tliat  you  will,  afH-<>nlIny  lo 
yourlKvlabilitiiM,  mriiriLlfly  lunl  iiupartiully  ri'vonl  tliL>  pnx'i-t^lingH  of  the  I'ourtaud 
the  evidence  to  lie  givan  in  the  vaae  in  ht-anut;.     N«  hi'lji  yon  fJmi." 

'Although  neither  Art^  88.  or  other  |ir>i>-iiiif>ii  of  the  <tMU'.  fpiH-ificntly  niithoriDM 
the  ehalluntdut!!  *'f  'he  mvuilwrs  nT  a  rourt  uf  isKiuirr,  yet,  in  the  interefltf'  of  jiwtice 
ami  liv  tho  tutncf  of  the  jieiritt'  in  thic  eountrv.  tJiis  procte<iinn  it)  iHTniiiti-tl  in  the 
iwnit^  iii»jitier  us  liiL-fort' courljf-marlial.  Art.  117  rtN[UHV!t  that  iitenioent  of  iMurtit  of 
itiijuiry  nhall  1k!  cworii  "wi.-ll  ant)  truly  lo  examine  iiml  inquire,  weimiinjt  to  the 
f.'\i<leni-c,  without,  partiality,  prejiwiiif. "  Ar.:  mid  it  in  the  wnse  irf  tlic  M-r\lri!  that 
thtfir  ixiriipt'teni'v  w  In  ilo  nIiouIiI  hi-  linhlt.*  to  Iw  IriMt  l>v  tht>  Mime  tn<ia  luiin  h  case 
of  a  c-(iiirl  ujartiul.  Sw  Mucuml".  |  204;  O'lirit-ii.  -iiY'i  fiL'  Hurl.  27S.  la  tlji- Joint 
ICetkjIutioii  iff  I'onprrrtt  of  Fvh.  i:[.  1M7-1,  aiithoriKinir  iht-  lYtwidejit  to  convent-  a  cer- 
tain dpL-cial  oHirt  uf  imniiry,  il  njon  "pruvi'lL"!  that  the  wciuwil  may  I>e  allrme-i  the 
Hirne  riirlil  of  Liia]lenKu  ws  ailowtH)  iiy  law  iti  trialw  by  funrt-marritil."  It  a|i|K.-arE, 
howvvtT.  tu  tiavi*  ln-c-ii  n-)i«r(liil  [n  llie  ilelmte  on  thin  IhtolutioJi  tm-v  I'ttttK-  Itec, 
vut.'A  Nw.  38,40)  lliHt  tuic  provision  wa»  uiinvi.'esimry  to  eutillv  the  pRrty  to  the 
privUein-'. 
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ONE  HITNDRED  AND  EKiHTEENTH  ARTICLE. 

A  court  u(  hiijtiiry,  aii'i  tin-  n-conlcr  thereof,  t-liall  iuivctlii-  mliiii>  ix'Wt^rio  huD' 
man  *u<l  examine  U'itun*^^  ««■  m  viv^n  to  (<'>urw-inarna)  ami  Hip  juiltrc-wlTixvAei 
tlien>uf.  Hui'b  uiint:«e«aiihiUI  take  The  nun*!  nalb  which  b  takeii  by  witnewes  before 
cxinrti^uiRrUiiK'  ami  the  party  ai-ciiiie<l  ehall  Iw  iiemiilled  to  eXHRiinu  and  crons* 
examinv  tbero,  bo  w  (ally  to  invutitiKalt;  Iht;  dn-ttmetancm  in  qiwatiQU. 

QNK  lUJNPKED  AND  NINETEENTH  ARTICLE. 
A  <x)urt  of  inquiry  slmll  not  f^vv  an  opinion  on  ihtf  merits  af  the  cutie  inqtiirMl 

369.  An  opinion  (^ivcn  hy  a  <^ourt  of  inquiry  is  not  in  the  niLturc  of 
a  scntctnv  or  adjudication  iironotiru-od  iiiion  a  fria/.  The  accuced,  upon 
H  sulwiHiucnt  trial,  b_v  roiirt  martial,  of  chargps  iiivpjitigat('<lby  at-ourt 
of  inquiry,  rannot  plead  the  profwdings  or  opinion  of  the  latter  as  a 
fornn-r  trial,  aequittitl.  or  cunviction.  XVI.  S.s}>.  Julr/.  I'^G-'i;  XXIX, 
ttS.  Juhf,  1H0.9. 

370.  Whili'  it  \<^  of  i-ourse  desirable  that  the  raciiiber^  of  a  t-ourt  of 
inquiry,  direeted  tooxpretw  an  opinion,  .should  concur  in  their  eondu 
sinns,  they  are  not  /•«/«/>«/  to  do  f4o  hy  law  or  regulation.*  The 
majority  does  not  govern  the  niiuority  a.><  in  the  eiu*c  of  a  finding  or 
aentence  hy  ixiurt- martial.  If  a  member  or  a  minority  4>f  menilH-rs 
CAnnot  eonMpientioiisly  and  n-ilhnut  a  weak  yltdditijf  of  indeiiendent 
convictions  agree  with  the  majority,  it  i*.  lielter  that  >i\\v\\  nif^niber 
or  inombent  should  fornially  disagree  and  presenl  a  sepanit*-  r»^])ort  (or 
roports)  aworditigly.  The  very  disagreement  indeed  of  inlelUpent 
tnimis  is  u  tnoteriiil  and  ituportant  fact  in  the  ease,  and  one  of  which 
the  reviewing  aulliority  is  entitled  to  have  the  advantage  In  Ills  con- 
sideration of  and  action  upon  the  siuue.      XLI,  :i(i7,  AprU,  tXiJi. 

871.  Where,  us  in  the  majority  nf  cases,  the  inqniry  is  instituted  with 
a  view  of  assisting  the  dctemiination  by  the  President,  or  a  military 

'  A  eunrt  of  inquiry  hu^  no  power  to  jniniph  id;  (ur  n  i-outt>m}>t.  Such  jxra-vr  <\\  tliiB 
natiirt'HA  in  i-onlerreii  hy  Art.  Sfi  i*  nwirifltil  in  Kriiis  tjioonrt*  tiuirtlul.  Mor<*"verfl 
fiiiirl  (ff  iiiijiiiry,  nirt  IhOiiit  in  a  jirujuT  ■••»■**■  a  furrl,  i.-iitini>l  i-xi.'n;i»«f  t\ur  ^tJ■i(■lly 
joiliriiLl  {iiiirlinn  oi  ]>iinL-<hinK  coiiti-iniiln.  A  [<••>«  '>liM:-rvaui>ii  >.<(  lioutfli  u\utliori' 
tifp,  tU|  that  "ri)nl.'m[it>»  Iveforc  ivmrr-  ■■(  inquiry  an*  a^  nincli  iniiiislialtle  «8  in'fore 
courU-niartial,"  haw  Wtn  wtrvlt-vls  rfiiwili.tl  liy  »?v«;nil  Ainerir.iii  Twrilen".  Tlic 
recrnt  Rnulifh  writer,  Cli'iii!-,  cormi-tly  flfltein  thV-  law  (an  to  witneese"!  in  '■uyiiijt 
(Mil.  aixl  Mar.  I.aw.  IIIS)  that  a  cmrt  \>f  ilirjiliry  "Iihk  iw  ;uiwit  to  iniiiiKh  I)k-iii  (or 
wntnmaj-yorwlenw."  Tfieavt  ••(  Mnrch  2,  IW't  (G.0. 2T.  '  .^i.  0.,  iwi  I,  pn'\i'liiitt 
forlhn  pTininhniPEit  <ii'  civilian  wiMu-HWfl  reiiiBinjr  loapjiwirnr  tistify,  ii*  ]iiiiit«*il  by 
ito  t£Tm»  t*>  ijeneral  i-oiirtH-marlial. 

'  III  Ihi*  <-.i«'  •>(  thf  emirt  of  inqttir>'  ( etiiniK'M.'d  o(  seven  (tcufral  ^^^Jl^^.■l■lf  j.  "ii  the 
Cintra  Ponveniion,  in  ISCX"*,  ihc  membfrs  who  {1i.-««ent«<il  fmin  Ilm  iii;ii><rity  were 
rpquirw!  l)y  the  rtuivi-ninht  authrtrily  f'»  ]>ut  mi  itTorrl  thfir  ii]iiuiiiii»,  itml  Ihnf  tlii*- 
neniiiiK  oiiinir.uM  were  ai'((tr«]iiii;ly  ifivi-n.  \  fnrlher  tiir<iaji<-e.  in  m  Itifii  twij  i>(  the 
five  nicnifM'rs  of  tlinrourt  Ravt'cwVi  n  isciiaraU'  il[pi^ntirif;<i|iiiiioii,  Incit^-tl  by  Horitrh 
{l'rw«lenU},lM?.  Mainly  uiwiiilhfaHllH'rily  nf  lhffi)ritieria>«*,  tmfli  tl<tti)(b  \  Vnv^^ 
ileiiln),  042,  au't  Sinim'Mui,  (  389,  bul<l  that  uM'mbe-i'H  non-ooncurriiiu  nith  the 
iiuk)ority  an?  entitle  in  Imvetiielr  opinions  reportwl  in  the  rwnrd. 
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coniniandrr.  of  the  (|ur«tion  whrtbrr  thfi  piirty  should  be  hrmiglit  to 
triiiK  till"  ctpitiion  of  the  court  will  proix'i-Iv  >«e  us  to  wheilier  fiirthiT 
prm-oodjnjr-s  Iwfore  u  court-martiftl  iiro  ('Hlled  for  in  the  cilso.  witli  ibe 
rcflf^ii-s  for  thp  conclusions  rfncbcd.  When*  no  i*urh  view  enters  iiico 
thp  inquirv,  hnt  the  couit  is  convened  to  investigutc  a  queslioii  of 
military  light,  rpsponsibility,  conduct,  Ac.  the  opinion  will  pnjporl}* 
contino  itself  to  the  spp<'ial  question  pro^iaspii  iind  its  k'^iliimite  niili- 
Xary  reliiiions,  A  court  of  inquiry.  c<mi]H>8pd  «.■*  it  isof  luilllary  men. 
will  rarely  tind  ilselt  called  upon  to  express  an  opinion  uixin  questions 
of  w  jmrcly  Ic^l  chumctcr.'     XVI.  3«l>.  Jnly.  JS6o. 

ONE  HUNDllEI)  AND  TWENTIKI'H  AKTICLE. 

The  pToceediage  of  a  court  of  inquiry  murt  l>e  aiitbenlioat<><)  hy  the  (nfcnatorea  of 
the  nxHirder  and  the  premdeat  thereof,  and  ■ieliverwl  to  th«  ruiiiiiianiiiiig  oUitier, 

ONK  HUNDRED  AND  TWENTY-FIltST  ARTICLE. 

The  |ir(>(.vtNUii)p"  i>f  iL  ojiirt  of  itii[iiiry  may  Im  iwiiTiitt^^i  ai"  vviiJeuce  tiy  it  murt  luar- 
Uftl.  in  iiiMv  itiit  i-apitaL,  nor  t'Xtfiidinji  tu  the  (lixiiiiiwat  ot  an  ullii-vr:  l^roiaiifJ,  That 
ttif  rircuiuNlancni  arv  mich  that  tiral  teMtimuny  latuiol  be  olitained. 

372.  Wbilo  the  pnnetrdings  of  a  court  of  imiuiry  cannot  }>c-  sduiitted] 
oi*  trijfm-e  im  ihi-  incnf/i,  upon  H  trial  Ix'fore  a  court  nmriial  of  an 
offence  for  which  the  scnteuce  of  dismissal  will  he  niandatory  upon 
ooiuiction;''  yet  /n/if  that  upon  thi*  trinl  of  such  ull'ence,  as  upon  any 
other.  KUcli  pruciH'dingv^.  i)rnpL>rly  autlicnticatcd,  would  In*  tuhni^tsiblc 
in  evidence  for  (he  puiimso  of  im|>eaching  the  statements  of  a  witnei- 
U[)ou  the  trial  who — it  was  propoj^eU  to  show — had  made  4uite  differ- 
ent stattMHonts  upon  the  hearing  before  the  court  of  inquin*."  XLIll, 
330,  /kw,  J^'^iO. 

ONE  HrXDRED  AND  TWENTi'-SECOND  ARTICLE. 

If,  ti|ioa  titarchc:<,  Ktwifln,  up  In  ijuartcn-,  ilifft-ivni  ri>r]w  vt  llie  Anny  hB]i|*i>a  to 
jijiii  iir  ilo  iluty  tu;;erhi'r,  IIk-  olUi'^'r  lii),-hc-.ii  in  nuik  i<f  ilio  lineof  tlio  Army.  Maiiue 
Corpe,  or  militin,  by  wuiuiissiiMi,  there  on  daty  i>r  in  ijuartera  ohull  command  the 
whole,  and  girv  ordere  furMliat  in  nw^lfiil  in  lliveeniw,  unlwe otherwise  »[>e>.-iBll5- 
dlnrU'd  hy  Ihc  Pivwldviit,  aeconlint;  to  the  nattiri!  of  Ihu  case. 


'  Id  hu  ejc(vi'ti'»nal  ciute,  llml  uf  th«  i-]>eciul  court  of  in<)uiry  ainhorizitl  hy  Omgn*!" 
iu  the  .Ttiint  Kw'nlutiun  of  Vfh.  I'.i,  1S74,  ihi-miirt  waflrtfiuir^l  ti^expn-.'wiin  i>fitnii>n 
not  unly  niMin  Ihtr  "'uioriil,"  Init  u\K>n  itw  "t«.hnii-«l  tuid  liinil  r\.^jwn8ibility"  of 
the  otHrer  (or  the  "fifftimvc"  rhai>n4d.  It  te  n^il  irn^iilar,  Iku  inithnri/iil,  lora  ciurt 
of  iminiry,  in  a  |tn>|»er  i-ajj-e,  tu  n-11e«-t.  in  iToinii^-tiiiii  with  ilH  ojiiiiinn,  ii|ii)n  any 
improper  1auKtu^{«  or  conduct  of  thfaccu-'^tHi.iiroswutiiii:  wIIik-w,  or  ulher  iier^on. 
appeariDir  heforv  it  durintr  the  invtwt  JKation.  ThuH,  tht-  roiiri  of  iibqiiiry  on  the  ci>n- 
duct  ol  the  Seminole  war,  adverlwl,  in  jIh  npinion,  iintavoraWy  u|)iin ri-rtaiii  offensive 
and  reprehennilile  huin^iouv  emjiioywi  aipiin«t  each  othvr  b\  the  twu  Ki'iK-ral  •>tBwra 
concerned,  tht-  atm  iu  hit*  »<iati'nien1  to  the  I'ourt,  and  (he  odier  hi  liin  olficiiil  com- 
nninicationB  whii-h  were  put  hi  eviiient-e,     St*  li.  ().  13.  lldijrs.  of  Army,  1S;17. 

*C-oinnarc  (i.  O.  3:{,  H^-pl.  ol  Ariwma,  lf*7l. 

■See  tliii'  ruling  pul>liHh('(l,  a}<uihi|>U'<l  hv  the  PreeiHli'iil,  in  G.  0.  M.  O.  40.  Hdqra 
otAnuy,  1880.     Sec  alsu,  lJ.(:.M.0.8S,yavy  lie]jt-.  1895. 
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ONE  IIUNDUED  AND  TWENTY-TIIUtl)  AUTICLK. 

In  all  mAd^n^  pi^ruining  to  the  rank,  <lnu<«,  and  riichtA  of  nffiivra  iiw  eami'  rniM 
anit  nfTulaiiiinn  jtlmlt  apply  to  offitiprs  of  tlio  Hf^rotar  Anuy  ami  lo  vtiliiiilwra  t-om- 
mi»ime>l  in,  or  muslered  into  mjtl  aervire,  nailer  the  lan-n  <if  the  UniUxl  .Statee,  fur 
a  limited  ]ipri<>tl. 

ONK  MLNUKKU  AND  IWENTV-KOUUTIl  AKTlCLt;. 
OfflfVTS  of  the  militia  nf  the  aewralRtatM,  whenraltiKl  intolh«i>ervi(!e*f  theVnitecl 
f^tm,  shall  on  all  detachmentA,  (vmrtH-inartinl,  uii'l  other  duty  wbcrein  they  may  he 
employed  in  tfonjiiiiction  with  the  repalar  ur  volunlt-er  fnrvca  of  the  l-nited  istattii, 
lake  twik  next  nftor  all  oHiofTs  of  the  like  prwln  in  mid  rttfulur  or  voltmtctT  fon-f«, 
DnlwllliKtandin^  the  t-i'imnisiHone  ut  «iL-h  niililia  ulllivw  may  tw  .iMer  than  rho  com- 
mi»^ioni^  of  Ihe  tuid  officers  nf  tho  n>^Iar  or  votiinii^r  foroeH  lA  the  ITnitPil  KlAten. 

ONE  HUNDRED  AND  TWENTY-FrtTII  ARTICLE. 

In  cfl«e  (it  thb  death  of  onr  otHoiT,  the  major  of  hiti  n-£inii;iit.  nr  I  hv:  olti^^r  doing 
thp  titajor'a  iliity,  or  the  second  oflicer  in  command  nt  any  [>09t  or  fcarrimn,  oh  the 
nm:  may  \tv,  shnll  iiiiiiK<dii(tf1y  iwciin^  all  hii>  ttftvrti'  Iticu  in  vumy  or  (jiiurt^rn,  and 
fhall  make,  and  transmit  to  the  offiw  of  the  I >«.'pttrtint'iit  of  War  an  inveutury 
thort-of. 

ONE  HUNDRED  AND  TWENTY -SIXTH  ARTK:LE. 

In  (flap  of  this  deiLth  of  uuy  Mildiirr,  the  i>jitittiiaiidinif  ofTict-i-  of  Idi!  tnK>]>,  lattery, 
or  company  shall  immeiliately  eerare  all  his  eifet-lD  then  in  catiip  or  ijiian«nv  and 
shall,  ii)  llie  pn-^nci'  of  two  other  officers,  make  an  inventory  thertxif,  which  he 
ahall  tran>>niit  to  the  oiHce  of  the  D«partmeiit  >>f  War. 

ONE  HUNDRED  AND  TWENTY-SEVENTH  ARTICLE. 

OfBivfy  irharecd  with  the  csru  of  itid  vffocb*  uf  dt^^\-iiiKHl  <itlii'en>  or  Hjldiuni  kIiuU 
act^iinit  for  and  dfllver  thettame,  ur  the  pnictvilH  thereof,  to  the  Itwil  rvjinwiita- 
lirwof  meh  (IltiiiwiI  otHceri  or  wlilii-iv.  And  tin  oHiccTfd  charge't  nhiill  U-  ikt- 
niitt4--<l  to  ijiiit  llu-  re»rimont  or  pi*t  until  he  haa  de[»o«ted  in  the  liands  of  the 
comnuiiidinKoSitvrall  tlieeffiMTlMof  »uchdeeeAHedoltli.^Rtfiraoldient  not  jMiao-rnint^I 
for  and  delivenw!, 

373-  ThiH  Artirlo.  iti  ttiiinwtion  with  the  two  prom'tling  Artii^losi 
providoi^  for  the  Mocitring-  (if  tho  otTocts  uf  deceased  officnrs  and  ao\- 
dicfs,  nuikiiij;  inventory  of  the  ^aiinn,  and  awountinp  for  (hetu  to  tho 
projXT  Ipgiil  rrjircscnlativf,  &e.  Tbps(!  Artk'k'.'i  Imvc  appfial  rcfi^r- 
Biife  to  cams  of  deaths  of  inilitjuy  persons  while  in  active  servitre  in 
the  tield  itr  at  remote  iiiilitjiry  ihisLh.  und  their  ])rovi-iions  apply  otily 
toHiich  etFect'4as  are  left  by  the  deeeiwed  "in  cump  or  quarter-s."'  An 
attempt  by  the  eoniiuander,  &c.,  to  secure  effect**  left  eW-where  would 
not  Ik?  within  the  authority  here  ^iven.  and  might  Hii)ijeet.  llieollirer 
to  the  liahility  of  an  admini.Htrator:  «uch  h  proceeding  would  not  there- 
fore be  adviaaihlo.^  Upon  atx-ounting  to  the  duly  quaUlicd  Icpil  repre- 
sentative, as  directed  in  the  Article,  Ibo  respomibility  of  the  officer  is 


ABSENCE   WITHOirr  LEAVE. 

duchat^d,  and  it  i-cmuiri!!!  for  tbr  n^pn'^tontative  to  dispose  of  the 
pi-oportv  a<!fordiDg  to  the  Iiiw  applicablo  to  the  cnso.     XUIl,  26fi, 

Man- ft,  ISSO 

ONE  HIINORED  AXl>  TWENTY-EKJHTII  ARTIf^LE. 

Tlie  funv<'i"K)>rtii:U'!'  hIihII  Iw  nuui  iuhI  |iul>iiHlu'<i,  oixw  in  every  nix  iiiuiillw,  to 
evvry  g«rrtH>ri,  rfgiiuHiil,  iriHijr,  or  citujiuiiv  in  \\w.  m.-rviiv  of  llii*  Thtittil  Stal«w,  Hnd 
eball  bu  iluly  obwnuil  and  ubeyed  by  nil  uQiceis  uii>i  !K>ldi4>r»  iu  oakt  sen'iw. 


ABSENCE  WITHOUT  LEAVE. 

374.  An  nnaiithorizo<I  nfwotuv  from  the  qimrterj*  only,  as  fro 
p.  ni.  iriMiiPctiini.  hold  not,  properly  t-Iiargealilc  under  tlie  aad  .\iti(*I«. 
This  article  conteinphites  an  ttb.«tice  from  the  soldier's  "  troop,  Iwttpn*. 
conipiiny  i»r  detaclimerit "  — iin  alwoin*  from  tho  pout  or  command.  47, 
l:«.  May.  l.sQl;  49,  1<«>,  171.  Sf-jtt.-iJjf^r.  JS9J. 

378.  Th<?  statutory  tiuthortty  for  the  aruiy  reguliition  rvipiiring 
timt  dp-SLTters  rostort'd  to  duty  without  trial  shall  make  gxKid  time  lost 
hy  dcsei-tion.  is  found  in  iho  4sili  Article  of  War;  hut  there  is  no 
siieh  nrticle  or  other  stiitute  with  reference  to  nlisence  without  leave. 
Whether  ihyrcfore  a  Koldicr  can  hy  a  n-yulation  tdotie  Ir-  wquireil  to 
niako  good  time  lo«t  hy  Hhsenco  without  leave  i-  doubtful.  66,  33t^, 
«/un«,  J894-  The  soldier  by  virtue  of  his  contract  of  enlistment  ftiilg 
to  earn  mid  therefore  is  not  entitled  to  piiy  and  allowances  a cmiing 
duriiij.'  the  itcriod  of  his  luiauthorized  iihsence.  hut  it  !•*  considered 
that  in  the  pivsent  state  of  the  law  his  retention  in  the  service  to  make 
up  lime  so  lost  cannot  legally  he  authorized.'  (.'^rds*  1485,  Jungj  JS9Sf 
UH4,  J'tit/,  iWfl.;.-  3744,  iMxmhtr,  JS07. 

376-  Violations  of  the  3M  Article  of  War  .should  not  !>e  cbaifed  a.9 
ttl>sence  without  leave  imder  the  83d  Article.     Card  283S,  /Mw/ticj*, 

377.  Where  an  officer*  or  soldier  on  his  retuiti  from  »n  unauthor- 
ized alwence  i.-.,  in  t-on.sequem'O  of  his  report  of  the  fact.s  and  cliciim- 
stancesof  such  aUsence.  not  prcKTededttj;ain>t  hy  his  pr(>|H'r  i-onitniiiidcr 
for  the  iiiilititry  ofTetiee  involved,  but  is  by  the  latter  placed  upon  full 
duty,  such  action,  under  the  g'cneral  custom  of  the  si-rvk-e.  uiuy  Ik? 
pU'aded  as  a  good  defence,  if  the  ofiicer  or  soldier  Iw  sul>*cquently 
brought  to  trial  for  tin-  xinauthorizetl  absence.     II,  37(J,  391.  J/a,v,  1863. 

378.  An  enlisted  rimn  forfeit*!  hi?*  pay  and  allc»wances  during  the 

'This  view  in  not  in  ot't-onlaut'o  with  tliv  Armv  Ho^lnllonii  and  pruotico. 
A.  R.  lys '-rixwo  1 144  i>f  IHOI 1. 
'  Aa  abMttiiw  wiUiuut  leuvu  by  un  <iffluLT  tc  liiiil  umk-r  iiw  It-<1  Article  of  War. 
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\yor\od  of  Hn  atiMviu^L^  withuut  leave,  at*  pruvidet]  in  iiriiiy  I'fgulHtiuiiti. 
Dui'inif  sueli  aliHcnct?  \\v  irndcTH  no  servit-e  and  theirfoi-o  i-iirns  m-itlior 
imy  nor  allowBiici's.  Tht^  foi-feliiirp  is  thus  Uv  npiTHtidn  nf  l:iu  iiiid 
accrues  indepentiftiily  of  iho  result  of  ti  Iriiii  for  tin-  inililury  oflonre 
involvwl  in  the  uimuthot'i/eil  iih»pnrP,  Oiio  <if  the  purinwen  of  the 
iuin<ter  Bini  pHV  rolls  is  to  show  wliut  H»*r%'iiv  the  soldier  ifiidi-i-w, 
and  if  tlH?y  nhavr  that  be  has  ivridered  imno  <lnritig  a  jiarlictilai'  jmrjod 
hy  reason  of  an  aliseiiei-  witlioiil  leave,  he  is  not.  entitled  to  pay  and 
ail<iwan»-es  tluriiin  sinli  period.'  36,  .'503.  .Vf^v/wArr.  /.SX?;  57,  2-til, 
Jiimutty,  lS9,i;  C-ai-d  l+y4,  JHtu\  JSO.'i.  For  an  alwenee  without  leave 
of  Ii'ss  Than  a  day  the  soldier  may  of  cnnrse  In*  tried  }>y  eourt  martial 
and  sunteiiced  to  suffer  a  forfeit ur<-,  hut  sueh  absence  should  not  bo 
noted  on  tiic  muster  and  pay  rolU.     47,  39tt,  r/«n*r,  1891. 


ACCOWPLICE. 

879.  In  general,  where  an  nccompliee  offera  and  is  ndmiitcd  (o  tes- 
tify upon  the  \m\tI  of  tlie  g^oveniiiient  ajiJHiiist  an  Hceurtcd  jHTson.  lie 
is  called  tu  the  ^tand  under  at\  inipUcd  proitnse  thai  no  proceedings 
will  l>e  taken  apiinst  himself,  and  (hat  the  fjue-stion  of  his  parfhm  will 
Ijc  favorably  eoniiiideri'd.  provided  he  inakei*  a  rtill  dischisure  of  the 
factj*  within  his  knowlodjje;  and  thi-  whether  or  not  the  accused  be 
convicted  by  means  of  hia  e\'ideoce.'  So,  where  a  jxirty.  who  had  thus 
been  admitted  to  testify  as  Tntneiw,  and  had  in  good  faith  made  a  full 
and  frank  statement  of  the  circuuwtanees  of  the  otTenre  (of  which, 
however,  the  ac!cuse<i  was  acrgiiitted  by  the  court),  was  himself  sub- 
tiei;uently  brought  to  trial  for  the  same  act.  and  ronvicti-d  and  sen- 
tenced for  his  |mrt  in  the  same. — ivr-m'mirtuh'i  that  hi?,  sentence  l>e 
remitted  by  the  President.     XI,  6m,  and  XIV,  3.59,  J/Iiiv-A,  iHOf». 


ACCOTJKTABILITY  OF  OFTICXa. 


380.  There  is  neither  law  nor  jiu^iice  in  holding  an  ulhcer  of  the  army 
piM-iiniarily  aci-tMnitabie  lo  the  I'nited  States  where  tlii-  V .  S.  has  IonI 
nothing  by  his  act;  or  in  holding  him  so  accuuriluhle  »here.  though 
thery  has  Iwen  such  hjss,  tho  «ime  wa**  not  occasioned  by  his  aci™  He 
may  indeed  be  ameimhtc  to  court-martial   for  nomc  neglect  of  duty 

'  r.  8.  r  Jxmli^n-,  H2  W  H..  77.  7H. 
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involved  in  tho  iirt  mid  pro|>t!rly  ItTOught  to  trial  therefor,  but  tbiri  u 
a  vvIkiHv  (lixtiiK-t  liiibilitv.     46,  :JH>.  April.  IHtil. 

381.  A  ritTiiitiiig  olficurV  clerk  (»  L-orponil),  having  accew*  to  l>lank 
traiisportatioii  ruinie»t«,  tilled  out  several  in  favor  of  a  railroad  com- 
pany, forgt'd  thereto  the  name  of  the  officer  and  di»|KWp<l  «f  the  same. 
The  forged  reqiiestj*  were  paid  by  a  disbursing  oltirer.  Jlthl,  that  the 
latter  having  paid  out  raooey  of  the  United  Siflle-s  on  forged,  vourhers 
was  alone  legally  accountable  for  the  loss.  If  thi*  officer  who  per- 
mitted arcexi  (o  the  blank  re<juest.s  thereby  eonuuittoil  a  iiiilitary 
oti'ence,  his  amennl>ility  for  such  offuuce  coiild  be  enforcml  only  by 
mean!*  of  u  trial,  conviction  niid  punishment  by  courtnmrtial.  What- 
ever may  W  the  legal  efTect  of  jwr.  :Jo.  C'iix'ular  T.  A.  G.  O..  I8*.*i.  the 
low*  in  (luestion  occurre*!  prior  to  the  promulgation  of  the  circular. 
M.  -.'OS.  fkt"ht'i\  lSi>2. 

382.  W'heix*  ail  otEcer,  having  hud  cntruiited  to  him  by  another  officer 
a  iTK'dal  of  hoiKir,  int«tnded  fitr  ami  to  Ikj  delivcrnnl  to  iin  eulisted  umu, 
gave  fiuvh  *-are  to  its  wife-keeping  h.*i  he  gave  tu  his  own  property, 
locking  it  up  in  his  trunk  for  the  purpose  of  tranN[H)rtation — htUlHiaX. 
he  wa-s  not  legidly  accomit«blc  for  the  1um»  of  the  njetlal  In  trn/mUi. 
He  was  «i  in  ply  a  giiituitous  bailee  of  whom  is  retjuired  ordy  the  lowe?*t 
degree  of  caix>  and  who  \ii  not  liable  fur  a  lo»8  which  it«  not  the  result 
of  groti.'f  negligence.     44,  '•^i<'l,  IfercmliT,  ISOO. 

383.  A  person  uho^as  an  othcer  of  the  nrniy.  Iih-m  Iteeu  aubjeeied 
under  Sec.  18iW,  Rev.  .Sts.,  Ui  a  eliargn,  against  his  pay,  of  the  money 
value  iif  military  stores  detii'ieiit  or  dainagiKl  for  Mhich  he  has  heen 
held  tiecouiita)>te,  cnnnnt.  after  he  has  ceasotl  t^i  W  such  otiiccr  and  has 
left  the  aiTQy,  Im>  ivlieved  from  such  liability  by  the  Seeivtary  of  War 
under  that  Seirtion.  Fur  such  relief  he  must  have  recourse  to  Con- 
gi-CMrt.     65,  IS",  Jlay,  ISU^. 


"ACTIHO  ASSISTANT"  OE  •■CONTRACT"  SURGEON. 


384.  A  *'contrncl'' or  "acting  iissistant"  surgeon  is  not  a  military 
ollicer  and  has  ao  luilitaiy  nuik  or  status.  He  is  aiuenublc  Indeed  to 
tUe«military  jurisdieiiim  when  i-inplnyed  with  ihc  arrny  in  (he  Held  in 
time  of  war  (sec  SixTY-TiiiRn  Aktici.k);  but  he  is  iu  fact  no  jjart  of 
the  military  estaldishment:  is  simply  a  ci\'ilian  employed  by  the  l'nite<l 
States^  under  a  spiH^ial  contract  for  his  pei-sonal  services  lu-  a  medical 
attendant  to  the  tixmps.  When  m>t  HTving  with  tn)(i|»s  la^fore  the 
enemy  he  luus  no  other  relation  to  the  military  organization  or  the 
governmcut  than  that  eAtnbUt>hed  by  the  tenuH  of  bis  contract,  made 
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in  accordance  with  Ibe  aiiuy  i-ejnilations.  IX,  678.  Oct(ihet\  lS6i; 
XXVI.  IS,  Sfj'Umhvr,  Ifi07,-  XXVIII.  iKMK  S>.r^if.ba\  IfftSS;  XXXIV, 
^ifi^AprlL  Jfi7-i:  LII.  3t4,  Jtuu,  ISHi.  He  is  nutouhjertto  military 
orders  in  g^enerul,  liko  an  oUicer  or  i<oMier,  but  only  to  suoli  onlew  or 
directions  as  properly  [wrtain  to  the  perfonimnif  <if  his  iiait.iinlar 
dntiett.  XXVII.  24*J.  S^phmhtf,  J-SO'S.  Ik  is  of  course  not  cUffihle 
for  detail  u--*  a  nieTulicr  ol  a  military  i-oiirt.  XXII,  5+2,  Pavmher, 
lH<iG;  XXX.  li'H.  Frbnt'irt/^  JS70.  As  a  civilian,  however,  he  is 
entitl<xl  to  the  jfcr  dittu  allowance.  &c.,  when  iliily  attending'  it  court 
martial  n»  a.  xvitnt-N*.     XXIV.  184i.  January.  1SV7. 

385.  Acting  assistiint  or  contract  surgeons  are  neither  privi»tos, 
non-conimissioncil  offiror«  nor  officer-i.  They  were  diirinf;  the  war  of 
the  retu'llion  and  .-itill  arc  n4*ce.ssarily  assimilated  as  to  their  duties, 
pay  and  status  to  assistant  surgeons  of  the  army.  When  serving  with 
the  forces  in  the  tiold  thi-y  are  suhjec-t  to  niilitaiy  discipline  and  to  the 
jnri'idietion  of  coui-ts  martial  under  the  provisions  of  the  *i3d  Article 
of  War.  They  were  rreatiircs  solely  of  iirrny  regulations  and  ur<lers, 
which  are  executive  nnindates  wholly  j>owerle*s  to  constitute  them 
officers  of  the  urmy.  These  regulations  and  orders  could  and  did 
uuthori/e  commanders  lo  "eni])loy"  civil  or  ''private"  physicians  to 
rentier  profesHional  servif-es  in  connoctiott  witlj  the  medical  depart- 
ment of  the  army.l>ut  could  not  and  did  not  commission  ormakc  tbctu 
regular  or  volunteer  offitei-s.  fl2.  404.  Murch,  1S03;  68,  167,  Aprils 
r.VfJ:  eO.i^il, ./'/«*.  ;.y.'>.J,-  Card  lias,  J/tirc/*,  ISUTj. 

386.  Ah  a  contract  surgeon  wa.s  not  an  orticiu'  of  the  army,  an  enlistwl 
man  could  legidly  Ih-  employed  to  act  iw  one.  So  /W^/  tJiat  tbo 
employment  hy  llie  luilitai'y  authtu'itie*)  in  ]Sti2  of  a  "■lirst  cla.«s  MUiHt- 
cian"of  the  hand  of  a  V(ilunti*er  rcgitneut  (an  t^nliMt^-d  uuui)  to  ai^i  as 
a  contiwt  surgeon,  was  not  illegal.'     65,  i!5(»,  Jimet  tii!K^. 

M7.  .A.  ciuitract  surgeon,  not  heing.  in  the  legal  ur  statutory  sense, 
an  officer  of  the  army,  h*hl  net  entitletl  t"  the  Kieuetit  of  the  act  of 
March  8,  188.1,  c.  836,  "to  provide  for  the  mettlement  of  clainia  of 
officers  and  enlisted  men  of  the  army  f<ir  thi-  Kos  «f  private  prop- 
erty."    XLIX,  a4t5.  ./M/y,  y.VXv. 

SB8.  JliM  that  a  civilian  physician,  employed  (between  1860  and 
1868)  under  ciintra^-t,  by  the  "Bureau  of  Kt'fugees,  Frepdnien  and 
Almndont-d  Ijind.-s".  was  not  a  «-ontract  surgeon  within  the  application 
of  See,  4693,  Rev.  Sts.,  relating  to  pensions,  inasmuch  as  he  did  not 
render  service  with  a  "military  fon-e  in  the  ticld",  or  even  in  attend- 

'H«*  U.  S.  V.  !?«itn<K>nt,  120  V.  S..  12ti,  to  itic  t-Cfvut  tliat  fjiu-  ptrraou  mav  legally  liold 
tworfwtinr(olfl<i:-».  iiliii'-e^.or  o[nployinen()<,  althe  suiuetirui.\  imdi^rlhe  United  States. 
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ing  mombor*  of  (lie  uiilitarv  L>f<taliilishiu(>nt;  surJi  liurpaii  Iwing  no 
I>art  of  Hiivh  cstuWiHliiiivnt.'    63,  i'T.  Dt'otmhrr.  is'ff.i. 

389.  A  coutiurt  smKfon  whs  iijjpoiiitfd  (uidrr  the  provisions  of  iho 
act  of  Coiigrow*  upprtHLKl  Muy  V2,  18it«.  and  thfi  contrai-t  pravided, 
titter  olio,  thai  "wbcii  un  duty  at  ii  post  or  stntioii  wlicrc  tlicro  ufp  no 
public  qmirtoi>,  lit-  fihall  receive  the  cdiuiiuituUon  for  <|imrt^M's  allowed 
by  law  to  UAsiMtiint  Kurgeons  of  the  mnk  of  firi^t  lieutL-rmnU'*  Udd 
that  coiiiiiiiit:itl(iii  of  qiiiir[oi>!  w«s  "  coinpiMisatiim""  within  the  iiiciin- 
iiijj  of  the  wiid  act  of  Miiy  l"i,  W^S,  arid  coiihi  not  rlifrcforu  he  [uiid 
in  addition  to  tho  ono  hunUri>d  und  lifty  dollars  |)er  iiiunth  Authorized 
by  tho  act.  Neither  the  terms  of  the  i-imtnict  nor  Ihe  iiriny  n-j^nliitions 
(pur.  lW4j  ri>u]d  author-ize  what  the  stntiite  hiw  prohihiied.     Curd  .'>14^, 

390.  The  eontniet'-  entered  into  with  acthijf  tls^i^tallt  sui"{;eons  iip- 
poiiited  iindL'r  the  nt-l  of  (\iitjfress  upproved  May  VI,  isitf*.  after  M|>wi- 
fviug  tlio  iii6ney  compensation  contain  the  foIUnviiip  provirfioni  *'AU 
of  which  shnll  be  his  full  eoiupcnNitlon  mid  in  lieu  of  all  allowariees 
itnd  eniollinient.s."  /AW,  Ihul  this  pix>vi.-ioii  did  not  deprive  tin  acting 
ossistant  surgeon  of  the  privilege  of  buying  fuel  from  the  (jimrtor- 
uiusti'r's  departniurit  a>  provide*!  in  [jar.  !'1H''  of  the  Army  Itt^gulation:^ 
this  privilege  not  l)eiMg  an  Hllowiince  t.n-  einoluun*nt.  Curd  4988,  Svjt- 
tern  fur,  18!M. 

391.  A  cnntnict  ()urgt>on  enri  imt  legally  lie  compelled  to  reiuttin  in 
the  service  HgiiinHi  hiseonsent  ufCer  the  expiration  of  the  term  of  bi:^ 
cjontiTMit.     Card  H«18.  «/«/y,  I!XM 


ABJOURKMENT. 

392.  The  adjournment  fioui  duy  to  day  of  a  nilhlary  court  is  not 
required,  by  law  or  regulation,  to  be  autlienticated  Ity  the  .-iignnturej*  of 
the  president  and  judgt^-advocale.     VITl,  S't",  t/'(/if,  ISO^. 

393.  While  the  pi-acttcp  of  noting  the  adjonmnipnt  of  the  court  at 
the  end  of  the  rew»rd  of  a  triiil  is  a  usual  and  piviper  ono,  and  is  often  of 

*No  P|n*c)fli;  approiiriatiun  for  the  nsy,  Ac.,  of  "conimct  imiwuni!"  was  nuuW 
l>etweeii  IHIM  nntl  1>W*,  Tin?  a*-!  of  retiniary  1'^  l.Hift.  iiroviilwT  liowmer  for  Hn" 
ein|)li>\-n)(>ii<  of  '"rivil  physiciuiu'''  by  lh«  surywm  in-'inraV  liul  the  lu-t  t-f  .Muy  V2, 
IWH,  priindr-^  that  in  enipiwnciost  the  .SnrRLun  Gcneinl  o(  tlie  Aniiy,  whh  tlic  ■ 
n)'|>r<ivnl  (■(  the  S«=<.Tetary  i>f  Wur.  may  »ji|M>int  ax  many  luiilntcl  »»r>!»^im«  iw  insiy  !•*• 
iifn-.-'sary  itt  n  i-mni'WinBlioinml  lufxcffil  oiil-  liumiri'd  ami  lilly  ilollura  jut  mouth. 

FrfJiii  IshH  to  IHDl  appropriatiiitiK  iat  inllfflii:i?  t<i  contmcl  i<urgmni<  wiui  mmie  in  the 
umuul  Kppropnalioii  ai'tc,  aii')  HKtiiii  fitiiv  IMIH. 

That  oinLmct  cmyeuiiH  an.-  iioi ufBccn? ul  ihi*  araiv.  «■«.■  2tJ.  Cl.  Cls.,  »02. 300;  Df)re«t 
Second  C-omp.  Dec.  vul.  3,  seen.  liLI).  DS'J;  4  (.'omjti.  Dit.  rt2li.  KH. 

liul  (ieneral  Onltr  I.tI,  A.  *.i.  O.,  WJH.  aint'n.rii.^  A.  R.,  fl5  IfW  ol  IflOl),  n-UUng 
to  the  huriAl  expnnivflof  utTicerHof  the  Kt^i^iluror  Vohiiilcor  Army  who  are  killiil  or 
wtiodie  in  th«  wn-it^.-,  wttuconstniwl  l»y  tin-  Wur  l>i*i«irtnit-nt.  i)e(<'iii))er  H,  IJ^O^, 
to  hifluJe  coiitnict  f^iirvwuis.     ."-hi.'  iil«i  rfri'iilun!  41  ami  firj,  A.  (f.  (>.,  IHMtl. 
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jterrico  in  indicating  (he  jtoquenco  of  the  i:a»e»  trit^i  and  the  MJiirine  and 
oi-dor  of  the  biiiiincss  lninKiK-t4'd.  a  >tiiteiiient  of  j*u(.-h  adjournmnit  ia 
not  iin  ejftM'ntial  put!.  i)f  liif  ivi-oi'd  of  ])i't>cccdi]ti^,  and  iU  oinU^ion 
will  not  uffi'ft  their  validitv.  XXIII,  «27,  Aii'piMt,  1HG7;  XXXUl. 
45fi,  Xm-tfiufH'i;  lf<72. 

391.  Whoiv  theoi'dor  i.Mnvemjiy'  u  military  i-uurt  L<4  in  the  niuiv  iLtual 
form,  ro<iuiririg  it.  gymtmlly.  to  try  *uch  cases  a^  may  ho  lu'ou^ht 
Ijpfore  it.  an  adjourtunorit  iit  mhuc  iHriml  of  \is  N4'M:'ion>'  without  ii  day 
tixe<l  for  it**  i'i^<srmh]iiiy  will  not  pri'plude  ita  mei'tin^  aynin  and  con- 
tinuing ilw  Mo.s»iions  till  its  tni^inefs  is  teiminated.     XXI.  1*1.  /Aryv/jJcr, 

395.  An  adjournment  "mj^  rfjV"  of  a  court  martial  is  quite  without 
lejjal  ^ignitil■an('e.  having  no  more  h'j;al  t-tieit  than  a  ^iInpl^' adjourn- 
nient.'  Surh  an  adjounmient  does  not  disM^lvo  the  court.  [*ince  a 
military  court  ha.-^  no  power  to  tenninate  it.-?  own  extstencL'  or  divest 
\U  authority.*  XXI,  671),  .V«ivmA(>r,  ISOOf  XXVI.  588.  Jum;  JfidS; 
XLII.  158,  February.  1879. 

AII>-0£-CAKP. 

396.  Thu  aidti  of  the  General  of  the  Army,  though  not  holditig  tlie 
appointment  or  nji'-t'  of  eolonel  of  the  iirniy.  are  invested  hy  hiw  (sec. 
llKHl,  Kev,  St.-*.  J  witll  the  rtUik  ai  t-olonel  u]jon  (heir  M'leetion  u.-*  aid)* 
and  whih"  nctiny  as  s^ueh.'  They  are  theivfore  entitled  to  sit  ujjon 
couit.s-nmrTial  :iiul  Ituai'dn  neeurdin^r  to  this  rank,  jim  dating  from  their 
soleclion.'     XXX.  1(I,S.  M.irdi,  IS/O. 

397.  //<■/*/  (Deeeniln'i-.  lw!4)  (hat  the  "adilitional  a  ids- de-camp,'" 
authorized  by  the  act  of  .Vuirust  .'>.  1^4)1.  were  a  part  of  the  reffular 
aniiy.  They  weiT  apixjinted  hy  tlu'  Presidi^il  and  i-ontiriued  l»y  the 
Senate,  and  the  Act  civating  theni  provided  that  they  shouhl  "hear the 
rank  ami  anthority  <if  eapTain^i,  inajtnN,  lir-utonnnt  colonel-S  or  cotoneU 
of  the  rej^ailur  army."  Moreover,  this  ad  was  expressly  entitled  as 
"supplementary"  to  the  Act  to  increa?w  the  military  i-^itnhliHhment  of 
the  Unite<l  States,  of  .Tnly  2i»  of  the  yanie  yesir,  which  ]irovided  for  an 
increa,-*  of  (he  reguhir  army  Iiy  the  addition  of  new  ri'^imentM.  And 
althoii|fh  the  act  of  Aug.  5, 18*!  1.  provided  for  the  appoint rnonl  of  these 

'(tee  Brown  r.  R<wt,  SujuvuifOKirl,  D.  C,  1600  i440«7,  Law). 

'A  i-ourt-nmniiil  in  m.-wion  nt  n  mllitar)'  prwl  nr  station  is  authoruu^d  to  adjoorn  to 
(lie  ((iitirt^rr<,  lit  lilt-  wiirH*  jx"!  (ir  ("ttitititi,  of  a  ^irk  witiieef  iinii  ttit-re  lak**  din  teifli- 
uiMUV.  if  he  is  iii  (arl,  a*  CL-rliiieil  bv  tlie  iiK'<iiL-al  ullk'er,  Uhj  ill  tu  cmiii'  tu  llio  ii>url 
rooni.    See  Ci.  V.  M.  U.  ST.  Dc-i>C.  oJ  iht-  l-^ast.  1870, 

*Thix  niliii){  ia  a<lo|>te<l  in  tn«  o|itiii<iii  tif  tliL>  Attorney  General  of  Augiivt  tl,  1880. 
(^>ni|)an.' tlieupiniuu  of  thcCcurl  of  Ciuimi^  in  Wiiml  r.  Uuiti'd  Stalcii,  15f'l,ClB.,15I. 

*  ^luiiUrly  lielil  liy  thi-  Swrt-lnry  o(  War  in  tlu"  citac  of  an  aid  of  th<*  Liettl.  Geiieml, 
of  the  nu)k  «f  licatvnuDt  culouel,  detailiKl  upuu  a  court  uiartiuE  fi^r  tlie  trial  al  a  cadet 
in  1870. 
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aids  oulr  during  tbe  i-etiellion.  and  for  thctr  discharge  when  not 
employed  in  active  .■^orvit-e.  and  their  ivdm-tion  in  nuinl)er  at  the  dis- 
cretion of  the  l*re.sirtent,  yet  provisiun^i  of  a  similar  cbamcter,  appli- 
cable to  regular  officer:.,  aie  contftined  in  bee.  tf  of  the  printiiwl  a«t  of 
J«Iy  30.  It  is  not  esspiitial  to  nn  office  in  the  "regular"  nrmy  that  itx 
term  be  without  .statutory  limit.     XI.  2*>7,  Ji'vemhrr,  IS(j4- 

398.  It  is>  suhstjintlally  laid  down  tut  h  general  rule  in  Circ.  So.  I 
A.  G.  O..  iSi<;i.  that  a  ids -de-can  ip  .shall  be  entitled  to  be  paid  as  ?nrh 
only  from  the  ihiy  upon  wliicli  they  rrywr/  i'/i  j».r9on  for  duty.  It  may 
however  bo  t*x>  strict  to  in.si»t  upon  fuvh  a  rule  in  every  i*ase.  since  it 
it*  pus-iMe  tliat  duty  may  He  duly  devolved  ujwn  an  aid-de-«inip  by 
bis  General  prior  to  lut*  arriving  and  reporting  at  the  headijuaiter*. 
But  cxeeption.*<  lo  the  genond  rule  «hoii]d  not  be  admitted  except 
when-  clearly  justified.     61,  aiiT,  Atujimt,  iSU:f. 

398.  Ativilian  during  the  war  of  the  rebellion,  while  with  a  geneiul 
ofSeer  in  the  Army  of  the  Potomac,  often  carried  measage*  for  bim. 
Voluntarily  performing  the  duties  usually  performed  by  an  aid-de- 
camp. .SuluBCijuently,  in  ISito,  he  asked  that  be  be  placed  on  the  mut>ter 
roll:*  and  discharged.  JItUK  that  nex'er  having  been  itiustered  his 
name  onght  not  be  «n  the  ix>lls.  That  never  having  l»een  in  the  i<tatu!i 
of  a  soldier  there  was  nothing  upon  which  to  base  a  discharge  from 
such  Atatui^.  A'/pofit/.  that  his  reque.st  could  not  be  granted.  Further 
Af/f/.thtil  he  wa.s  not.  within  the  meaning  of  the  proviso  of  Civil  Service 
rule  X.  "ii  person  who  served  in  tbe  military  service  of  the  l.'nited 
States  in  the  war  of  the  rebellion  and  was  hononibly  discharged  there- 
from."   37.  4U2,  January,  JS90. 

ALASKA. 

400.  By  the  treaty  of  cession  with  Ru.ssia,  j*ubjects  of  that  nation 
inhabiting  the  Territory  of  Alaska  at  the  date  of  the  treaty  and  con- 
tinuing lo  remain  sui-h  inhabitants  for  three  year.«.  became  thf^reupon 
American  citizens.  Hut  the  treaty  neither  niention>i  nor  refers  to 
Briti.sh  subjects  or  the  subjccLs  of  any  foreign  nation  other  than  Rus- 
sia: such  persons,  therefore,  residing  in  the  Territory,  can  fwcome  citi-  * 
xens  only  in  the  mode  and  form  pre?»cribed  by  the  U.  S.  naturalization 
laws.     XXXVIII.  555,  A/^n'l.  lh'!7. 

ALI2H. 


401.  Aliens,  honorably  discharged  after  enlisting  in  our  army,  are 
not,  by  such  discharge  alone,  inaih^  citizens,  but  they  are  thei-enpon 
entitled  (under  a  provision  of  the  act  of  July  17,  18t>3,  now  Sec. 
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S166.  R«v.  St«.)  to  be  admitted  lo  iHsrouie  citizens  nilbout  previom 
declarftticii  of  inlviition.  \\\tmi  iiu-rcly  |>ix>»«iitin>f  to  tb*^  |ir»]>(>i'  court 
tseeSec.  2105,  Hev.  St^.)  a  pi-tition  fur  tbe  piiiposi.'.  iicfoiiipiuiwd  by 
proof  of  at  least  one  year^tf  residence  within  thti  L'liitvtl  .Stu(<>spre- 
fioiu  to  tlje  application,  of  gijod  inonil  cbonicter.  and  uf  tbo  fact  of 
lionoraMc  diM-lmrnu.'  XXVII.  ^'.KJnltf.iaOJi:  XXIX. lilts, 3C!.i.  Xty- 
t^nher  and  Odofm;  I8G9;  XXXX,  255,  Mmch,  lb'7I;  21,  lL>8»  Decern- 
Iter,  Ififi?. 

402.  /ffi^i  that  Sec.  2U«,  Rev.  .Sts..  did  not  apply  to  the  case  of  an 
alien  hotionibly  di.s<'har^d  from  an  eiili»tnienta»ascanmnin  thC'a?'y/ 
the  term  "nnnieMof  the  United  Stntew.'"  employed  in  the  statute,  being 
deemed  to  refer  (as  in  the  (Constitution)  only  to  the  miJitury  force 
proper.'    XUAM'A,  J>jIi/,  1879. 

403.  I'nder  the  act  of  .July  :«).  1^92.  an  enlit-ted  man.  to  lie  eligible 
for  promotion  as  comniis.sioned  ollii-er.  mur-t  be  a  citizen  of  the  L'nited 
States,  And.  in  order  to  Ixt  promptly  natunili/ed.  under  Sec.  21tiG, 
Kev.  St.s..  be  iiinst  fii-i-t  l>e  hononilily  discbarped.  So,  <ifi>'i'ifd  that  such 
alien,  to  be  iptaltlied  fur  exaniinaliuii  and  appoiiitnicnt  under  the  act, 
should  be  discharged  and.  after  nalunilization.  Iw  re-cnlieitcd.  62,  l>i<N 
(Mt^r,  IS9J. 

404.  //t/fi  that  tlieru  vftks  tio  law  precluding  iia  alien  romdiujr  iti  the 
United  States,  the  .subject  of  a  foreipn  government  with  which  we  are 
at  peace,  from  ditiiplaying  the  Aa^f  of  hi»^  country  on  hi^  dwelling.  1&, 
17«,  J/f/rt-//,  liS7. 

40&.  The  law  does  not  preseril>o  that  citizen!'  or  any  other  particular 
ciasit  of  ]jerHons  ^hall  In- tlie  only  ci)ni{ieient  bidders  for  jjoveranicnt 
contract.'^  <tr  that  alfen:^  shall  not  b(>  comi>eteiit  to  bid.     49,  \'.H,  iSfp- 

406.  On  the  queMtJon  whether  a  clause  be  inserted  in  future  povern- 
mcnt  euiitraels  whh-h  winihl  prohibit  the  employnieiit  of  aliens  on 
government  work,  /irfd.  that  there  Ib  no  law  whieh  authorizes  tbo 
insertion  of  such  a  provision  in  guvernnient  conti'act.-'  imd  that  in  the 
absence  of  such  leglnlation  the  Secretjtry  of  War  in  without  authority 
to  ro<iuire  it.     Card  2U87,  Fibruarij,  1S96. 

APPEAL. 

407.  Api»eal.  in  the  sense  in  which  the  teiin  is  employed  in  the  pro- 
cedure of  tlie  civil  courts,  i^  unknown  to  the  military  law.  While 
there  i«  such  a  thing-  as  a  new  trial — a  proeeedintr,  however,  of  tho 
rarest  occurrence  (see  ^  ITuH. /i'w/), — a  party  legally  sentenced  hy  a 
competent  court-martial  haii  no  ri^t  of  appeal  to  a  higher  or  other 

'Bal  aeenow  the  art  n(  AiiciBt  I.  tsiH,  ri?i^ilatinK<>nli(<lmentf>  in  tliearmy. 
'tiiiuilarly  lietd  in  In  n  BmIvv,  2  titiw^er,  'Mi. 
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triltiinnl,  but.  in  the  great  mujorily  of  ea«osi,  can  obtain  relief  only  by 
applit-iition  to  tho  pardoiiinjf  power,  or — where  the  ^ntence  lia«  been 
executed— to  Congress.     I,  -tol.  Dtcember^  1862. 

APPOINTMENT. 

408.  An  npputntmeut  (or  eooimission)  in  order  to  take  effect  at  all, 
must  Ijc  'nxf/ftt<f;  but,  when  accepted,  it  takes  offeet  in  respect  to  rank 
aa  of  uiid  from  its  date.  i.  c.  the  date  on  whii-li  it  is  i-onipleted  hy  tho 
signature  of  the  appointing  pc)wer,  or  that  a>  and  from  which  it  pur- 
ports in  tenu-s  to  !«!  openitive.'  So  /u/rf  that  t-ertain  assistant  sur- 
geons, whose  ajjpoinlments  wei"e  noted  in  the  Array  Kegi.--ter  n>^  dating. 
from  the  tUitesof  aeceptance.  were  entitled  to  have  such  date,-;  elutnged 
to  those  of  the  appointments  us-  aetuully  made;  that,  while  the  date  of 
Bceeptnnec  i.-  iuipcn-tjmt  in  lixinj;  the  time  fix)ui  whieh.  aeeonUng  to 
par.  1448,  Army  Ht'giiUilions,  prciHrly  irouimences  tlie  right  to  pay, 
it  is  tho  dote  of  theexueiition  of  the  appi.>intint'nt  itself  (or  the  prior 
date,  where  it  is  iiia<k'  in  (-t'riiis  to  rehite  buck)  which  properly  Axes 
till'  relative  nink  of  the  othcer.     XXXIX,  ii*M,  Juhf.  1S7S. 

409.  \Vhere  to  ceituin  appuintnietil.s  niude  on  the  same  dale  a  par- 
tieuliii'  order  waj;  given,  with  the  inteulion  of  having  the  appointees 
rank  in  that  order,  but,  sut>f>eqi]ently,  in  r>ending  the  nuiiies  lo  the  Sen- 
ate ioreontiniiation,  IhiH order  was  by  mistake  i-evei-sed:  fuUi,  aftera 
coulirmution  of  tiie  appointees  as  thus  .sent,  that  IhiN  luistuke  and 
action  eouhl  pro|>i'rly  have  noeft'eet  toetmnge  tho  ivlative  rank  ol  the-se 
oflieersiis  given  iind./iVw/  by  the  original  act  of  iippoiiitmetit.  XLII. 
a54.  April,  1.S79. 

410.  The  UonHtitution  ( Art.  U,  See.  'i,  par.  '2)  provides  that "  Congress 

'^e  U^yK.  trees'.  'ilTi  to  i]\S\,  incliwivt^,  jumt.  Thul  nn  upp^HiiiilniirDl  ie  cmnplrle 
when  inuile  nut  iukI  Kit^iiLi)  hy  thua[ipi>iiitiiig  {xiwlt.  iiihI  rDiift'rauii  Uii'ii[it><»lJlMt 
thf  ri)(lil  to  tile  office,  i*i-  Mirburv  v.  MAttiwn,  1  Unxncli,  I-'iT;  U.  S.  r.  Brtuiley,  10 
IVttTf.  :(«;  r.  S.  r,  U-  Ituruii.  IH"  H«.w.,  73:  MimlB'.iiR.ry  r.  V.  S.,  5  C'l.  CV.  »3. 
Ttie  ottUv,  tiowcwr,  cannot  Ik-  ftiLii< ii1i-n.il  at*  (illii!  niiiJI  tlii'  n|>)KviTitee  bus,  in  fact* 
ftLY't.-|)ti->l  it.  (.Mtvlioni  on  PiiMic  Ultinvr-,  J  '^^'i;  .\ii..  A  Kny,  K.ncy,  o(  Iaw.  1* 
K(t..  vol  IVJ.  i>,  4.t7,  1  In  lliVHl)«.-iiit'  ciJii  clatuti-  remiiriiiji  a-ljui'tirn-iit  "ii  a iliHtreijl 
luusifi,  |inv  Kyliw  with  tin*  (lute  of  atT«'i)Hi»n'.  iDi^.  ^*^■c'lrnl  (Vinip.  I>e(\,  vol,  3, 
f£  syi,  WIS.  vi;{;i.  Stn*,  alwn,  r.S.  r.  VlttnAvr^,  n-^  r.S.,  ss;  r.  s,  i.  Knu-n.  IKM 
W..  331:  Ht  0]}\w.  M\v.  ttt-n..  38;  4  Coiiin.  l»i.-i:.,  4W;  U  hi,  672.)  Thv  acwpUme* ] 
may  be  implied  from  tho  enlrj-  iipon  tb«  nlwharKC  tr(  tJu-  ilntlw  of  the  nfflct;  {Am,  A  ' 
Bng.  Enfv,  of  Ijiw,  M  F<l.,  vol.  lit.  p.  4117),  nnii  ruvh  Ju-ivpUirnv  iiiAv,  it  rK-t'iiin,  be 
of  BD  ■ntK*i[>cilc'l  upiiinutiuviil  ku  thut  il  will  lukt-  (.■[fool  aii'l  iwy  Ix-tfin  wliL>n  Ibe 
appointment  if  tftinjiu-tt  uikI  prior  1ri  notice  tliLTctif.     Li  Coniji,  IHh*,.  K..i,  ) 

III  I'aw.-H i>f  pr>.>iiiiitii>n>« ill  tlie  .'Iniiv  imy  iHiiUoweil  bv  ''iiiiriifiiioriiLl  ctistuiiiM  ant) 
pracUL'e"  fr'jiii  •luti.t'ot  vac]ii]ciL-».  "TliisiHthc  tiuK*  lixtil  bv  Hie  Army  HeKulatioua 
of  iwi:t,  wbicli  have  been  n-itnmirA-il  und  (Wncti-imil  hv  rtnifrrtw."  liiif.  .*mmi»1 
(*.nii|..  TW.,  viil. :(.  6§  HH7,  UK'.';  7  C^.niii.  D.-r,  (ilati-il  Miifih  12.  IHiili,  I'ar.  UVM, 
A.  K.  uf  lt*M<  1455  of  1901),  providLt':  "A|ivn?onHi'pi.iint*.»l  totht  Ariiiy.orroceivilij;i 
nn  npiiriintmeni  to  a  new  fiDicL-  therein,  isentitled  to  pHV  fmni  date  of  an-eptanoe' 
unl)'.     In  all  (,-iumi  of  prrrriintinn  Hti  ntliccT  In  i-tilitletl  to  pay  from  date  of  vacancy." 


APPOINTMENT. 


may  by  law  v^st  Ihi*  appolntiiK'nt  of  in/erio}'  officers  in  tbc  Pi-csident 
aloiie."  So.  whore,  in  thrcii  several  eafiOH,  CongresH,  I»y  ppet-iul  Ip^isln- 
(ion,  authorized  thv.  Prf.sident  to  "rewtore."  or  "n-instate,"  in  his 
fonnnr  rank  and  office,  nti  offiner  (who  had  Iteen — as  ex^ireswd  in  tho 
aft,  or  indieated  l>y  tho  reports  of  ('onimitti'e.-*,  delnites,  &v. — in  the 
opinion  of  Con^'re^s,  erroneously  or  unjustly  ilisniissed  or  uiuwtered 
out),  and  to  place,  him  on  tho  retired  list  in  his  previous  gmrfe,  hddy 
that  smh  legislation  empowered  the  President  to  rrappoint  the  party 
without  tho  eoneinToneo  of  the  Seniile.  and  timt  tht'  .simple  act  of 
apiKiintnient  hy  tho  President  alono  fully  investt-d  the  party  with  the 
inililary  office.''    XLIl,  17s,  1»3,  246,  353,  FSntniy  and  Juhj,  1S70. 

411.  The  act  of  .lune  IS.  Is78,  c.  2(13, 6.  4.  made  eli^ilde  for  appoint- 
ment, as  i^fH-und  lieulonimts.  non-couimis^ionod  ollicerH  of  tlm  "com- 
luand;'"  of  the  "  chiefs  of  the  siatf  corp-."  of  the  army.  Jhlil.  under 
this  provision,  that  a  non-coiiinii.<>ioiit'do(iicL'r  on  detached  sen-itM?  as  a 
clerk  in  tlie  office  of  tho  Aitjulant  General  was  elij^ihln  to  such  appoint- 
ment. XXXIX,  62'.».  AtiffUMt,  Mfi^.  In  a  casn  of  a  [innciiml  musi- 
cian, who  wiu-i  also  a  lance  serjfeant-,  recunnn'rideii  for  appointment  as 
second  lientenant  under  a.  3  of  the  act  of  Jutio  18,  1878.  c.  263,  Md 
that  neither  a  ])rincipal  musician  nor  a  lance  sorwejint  was  a  non-cum- 
niissioncd  officer,  and  therefore  thai  the  siddier  was  not  eligilde  to 
appointment  under  that  statute.    XLIII.  ^73,  Juft/,  SUHO. 

418.  Iltftl  that  a  i*pecifll  authority  given  by  an  act  of  Congr(«8  to 
the  President  to  appoint  a  certain  ciriliatt  to  "any  vnciuicy  occurring 
in  the  grade  of  cnpiain"  in  a  certain  re^finient,  empowei-ed  tho  Prtwi-, 
dent  to  appoint  tlie  party  to  the  next  such  vacancy,  without  regai'd  to 
tho  claim  thereto,  of  t lie  senior  first  Iteiitnnant.''  XXXIX.  o'Jii,  M<tif  1, 
1S78. 

413.  It  was  provided  by  the  act  of  June  lit,  ISiN,  c.  203,  s.  VA,  that 
uo  appointment*  or  pi-otuolions  should  thereafter  bo  iiuuie  to  fill  any 
vacancy  ix-currinc  in  the  army  (except  in  certain  iiiferior  gi*adosspeei- 
tied)  until  the  iv]:H>rt  <if  a  coitain  joint  committee  on  the  reform  and 
reor^'anizalion  of  the  army,  constituted  by  the  ^Hine  act,  and  requited 
to  make  report  to  Congress  lij"  .January  l.-it,  ls7I*,  should  "be  made 
and  Acted  upon  by  Congress."  The  report  was  made  prior  to  the  date 
fixed  aud  was  considered  in  various  forms  by  both  house*  nf  (,'ouj^reiw^ 
but  Congress  tinally  adjourned,  on  March  4tli,  iHl'd^  without  specific- 
ally  adopting  or  rejecting  the  reiKUt  <«  tnch.  JIdtl  that  tho  Congress 
inleoded  by  the  act  was  the  Congret*:*  Ijy  wliich  the  act  was  paswd, 

'BeettiM  ruling  coiiflmicil  liv  llie  Court  of  ClAioiM  in  Collitw  r,  ITniltK]  HtJit««,  14 
Ct.  CIju.  5(W.     Tlie  Sjlicilor  '.K'ni-ral,  howevvr.  lii  im  ophiiou  uf  April  10,  187»  (10 

^S*w  H  Oi'ini..  At.  <;wi.,  41Kt. 
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viz.,  thp  Forty  Fifth  Congress;  tliiit  ns  this  ('■onjfrrsscpnspd  lo  l'XIsI  on 
tJiL^  sHid  MHn-b  4ili,  afUT  wliifh  no  action  !>y  i(  upon  the  report  wad 
possible,  it  might  pitipcrly  he  wnid  to  have  "acted  u|)on"  the  same 
wilhiti  the  geiUT-Hl  teniia  of  ihciict:  nnd  thiit  uerordingly.  from  mid 
afli'i'  the  Kiiid  rlati\  the  prohiUiiion  uguinst  ihc  niiikiiig  of  iiiilittiry 
Hpi>i>ii)trLeijt.s  niiyht  ho  considered  at  an  entl.  litit  fwJi/  that  the  Presi- 
dent, in  thereafter  nppointin(j  to  vneaneif,'*  whieh  hud  in  fiu-t  oieeiirred 
during  the  perifKl  of  prohibition  tixed  by  thi;*  act.  eouhl  not  legally 
date  back  the  appointments  to  take  effect  as  of  the  dntcs  of  the  X'acftti- 
cicr*.  but  that  Hiu-h  apiMiintmcnts  could  tnke  effect  only  on  or  after  the 
said  March +th.'    XLII,  lit".  J/</r.,/../?7.'/,*  XUU.  sr>.'.V"*v».i-'»-,  1S79. 

414.  //'f(f  that  the  provision  of  sec.  tj  of  the  act  of  March  3,  lSOi>, 
prohibiriii};;  sppnintnients  and  ])roniotions  in  the  medical  and  other 
staff  corps  did  not  »pply  to  or  pn-'vent  t)ie  iiilvaricetnent  in  nink  of 
assi^jtant  surgeons  from  lieutenant  to  captain;  tho  incrca-scd  I'ank  of 
these  office]-!*  re:*iilting  by  operation  of  hiw,  after  three  yeaiV  .service, 
under  the  .\et  of  July  2-S,  istW  (Sw.  lUiS,  Ucv.  .St.s.),  and  no  new 
appointment  being  required  for  the  purpose.'  XXXI,  330,  228, 
Jlfrrl,  IH7L 

415-  If'-hi  that  a  civilian  (in  thin  ca.sc  a  late  captain  who  had  been 
tnade  a  civilian  l>y  the  approval  and  execution  of  a  wntence  dismi-'^itioK 
him  from  the  army)  could,  under  oxtsting  law.  Iw  appointed  to  the 
line  of  the  ariiiy  only  in  the  gnide  of  !*i?cund  lieutenant,  in  the  alweiice 
of  expressauthority  from  Cougivjw.  For  hisappoiutniL'iil  to  his  former 
gi-adc,  so  a.'*  to  except  his  case  from  the  opcnitiun  of  the  rule  of  pro- 
motion by  seniority,  the  authority  of  C^jngress  would  t»e  neces.-'ary.' 
XXXN'li,  SiKJ.  March,  1S76;  XXXVIII,  lb%  July,  JS76;  XLIII, 
1311.  ./.,,>u4in/.  1.S80. 

416.  Ifrhl  that  an  appoinl-ciient  of  a  person  a»  au  officer  of  the  army 
with  the  view  and  puriwue  of  at  once  placing  him  on  the  i-ftired  list, 
would  not  be  within  thti  up|>c)intiiig  jwwer  of  the  Executive,  independ- 
ently of  authority  from  OnigiX'Ss;  apiwiutuient-?  tu  military  olKce  by 
the  Pi*esident  being  in  contemplation  of  law  ap[Hiintments  for  the 
active  duties  and  »erviee  of  the  niilitjiry  life,  whirh  can  pi-operly  be 
performi.'d  only  by  men  ph}-sically  and  mentally  qualilied  therefor. 
CongiT>is,  however,  of  course  may,  as  it  haa  done  in  several  cases/  by 
a  special  cnwtuient  authorize  the  I'resident  to  ap[>oint  an  otficer  and 
thcrcnp>n  place  him  on  the  retired  list.     XLlll,  13l',  Jitituary^  ISSO. 

'  The  anpointnients  weni  mode  acconlinff  to  thie  vitytr,  and  were  conllniiod,  after 
coDinHt^nitili*  ik-lmti-,  iit  Ihc  limt  wwiDii  of  tlic  Forty-«ixlh  {'oiijtrem. 

'See,  toasiaiiEur  wHifl,  IiIOimii;*.  Al.  (it'll.,  tiSl. 

»K(*  14  Opins.  At.  tien.,  2,  lfi4,  4W. 

•See  mete  tA  Jmw  21 ,  1876.  c.  143;  Jime  19,  1878,  c.  330;  M^h.  .1.  1879,  c  175;  Md 
3,187ft,  c.  201. 
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417.  There  ran  be  no  quentiou  at<  to  the  power  of  Congress  to  author- 
ize the  appuitilmt^nt  of  hii  ofGcer  with  hoth  rttrik  nnd  pay  from  n  )iack 
dutL*.'  80  the  Pi't'tticifnt  (except  where  expivssly  pi-ohibiteii  by  stat- 
ute) may,  with  the  cowurrence  of  the  Seuate,  appoint  uu  officer  with 
raak  from  an  earlier  date,  tliou^'h  not.  cxt-opt  l»y  expresn  mitlmrity  of 
Congreflf^.  with  buck  pny."  llul  where  an  appoiiitnienl  to  a  speeific 
military  offic-e  has  been  duly  made  and  aeceptcd  and  ha<>  taken  effect, 
/ifVi/  that  the  ap|H>intiiip  jKiwer,  as  to  that  offii-e.  is  fxhin^ttd.  The 
FIxfeiitive  limy  indeed  correct  an  crittr  {oi  fact)  in  the  date  of  such 
appointjuent,"  hut — no  such  error  existinf^ — he  can  not  reumke  the 
same  as  of  a  different  and  earlier  date,  either  by  hit'  own  action  or  by 
mejiiis  of  a  re-nouHiiiition  to  the  Senate,  for  the  purpose  of  n-dres-sing" 
an  injury  or  grievance  claimed  hy  the  officer  to  have  i-esulted  from 
Che  date  oriffinaliy  given  to  the  appointiin>]it.  For  such  would  be  a 
gnuitin};  of  r<Iff/\  mid  relief  of  a  soil  whicli  win  be  iKTorded  only  by 
Congress.     XLIII.  208,  IW/rtuny,  1880, 

,  418.  The  aulhority  to  "'appoint"  reLfinienlnl  MhS  officers,  conferred 
upon  rcgitueiital  cotniijandcr.'*  by  the  Army  Kc<;nlali(inr>.  is  no  part  of 
the  constitutioniil  apiMiiilin};  iK^wer^  but  i»  merely  an  iiuthorily  lo 
iselecl  and  detail.  A.*)  such  it  may  bo  re^julatiHl  by  orders  from  tlio 
War  Dcptirtnient.  where  desiml>le  to  prevent  its  U'lng  so  exercised  aa 
to  prejudice  the  intercHts  of  (he  sen'ice.  ThuH  it  is  competent  for  the 
Secretary  of  ^^'ar  to  direct  by  getierul  onk'r  timt  Mich  appointnients 
shall  not  In-  dated  Ipack  so  as  to  take  effect  as  of  dates  prior  to  those 
on  which  they  were  aetually  made,  a^  alHu  that  ap]K)inteeH  shall  not 
Itecome entitled  to  tlie  iidditii»nal  pay  for  m  period  prior  to  theirenler- 
jiiguixin  their  duties.*     XI^l.  tluli.  ,/.//;/.  IH7!K 

419.  The  function  of  rejfimental  ipmrtermatiler  is  not  an  nj^iv  but 
merely  a  i/'tfi/  attachwl  to  the  oHice  uf  a  first  lieutenant  appninteri  to 
exercise  it.  The  autlmrity  g'^'en  to  the  e«)nunander  of  «  rc^inn-nt, 
by  the  Army  Kejfulations,  to  *'noiniunte  the  refrimental  «|ntirler- 
ma>.tpr  to  tl]*-  Si'cretary  of  War  for  apiMiintment  if  iipproved."  is»sirn- 
])Ly  an  authority  to  ivcommeiHl  11  lirst  lieul^'naiit  for  the  position, 
and  the  Seci'etary.  in  nmkin^  the  uppnintnient,  does  not  exert  any  <if 
the  app^iintinji-  power  <if  the  (lunstitiitioii.  but  only  a  power  of  selec- 
tion and  detail.  [.'nderArt.  ]l,Sec.  '2,  par.  *2.  of  the  Constitution,  ahead 
of  an  executive  department  cannot  npimint  to  office  without  being- 
empowci-cd  to  do  so  bjCongreM.     Thus,  the  appointment  of  a  n-gi- 

'6  0|)iiu!.At.Oeu..  101;  61U,  tt8,  74:  7  >U,  706.712. 

•4  Oplni".  At.  Gen.,  318,  «03,  (K)8:  5  W. .  132;  8  i-A.  22.1;  United  ^Uteo  t:  Vinton,  S 
Suiiiiiw,  *2U9. 

'A_i-  3  OpiiiJ?.  Al  Qvu.,  307. 

*S*-e  xha  mheenmat  G.  0.  73,  Hdgre.  of  Army,  187B,  tu  accordance  wllh  this 
opiotun. 
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mriital  quarti'niia.'.dT  Iwirif,'  a  iiiero  detail,  the  Swrctarv  of  War  is 
authorized  at  any  time  to  withdniw  or  discontimm  the  appointment 
and  wcr\-tco  of  ti  purticular  iitHcrr  iis  mj^iiiH-niHl  ^|Imrt^^^l!astl•^,  »n<l 
to  call  u\n»\  t\w  rcgiiiii^ntut  comiimiHlor  to  nominate  another  tirst 
lioutniant  Ihcrofor.     XMI.  'tii7,  Aprif,  /A'W>. 

420.  A  rfj;tnn'iitiil  miiunaiidpr  is  not  obliged  hy  army  regulations, 
to  H])puint  U>  he  ^orgcants  or  porjioi'alH  of  com)iaiiios,  the  soldiers 
rcromnviMidcd  txt  him  for  snch  appoiatments  by  tho  ronipnny  roni- 
nianiders.  He  is  to  \»'  ri'gaivWI  »l-*  \-estod  with  n  discivlloii  in  the 
mntter,  and  though  in  thn  gj-eat  inajoriryof  instflru-cs  ho  will  pi-oix^rly 
appoint  «-s  reciomnicnded.  he  may,  and  should,  drclino  to  appr)int  wh^rc 
ho  bolicves  tho  nomineo  t<»  be  an  uiitit  porseni.  XXVII,  li'di,  Srptt'ia- 
het:  !Sm. 

421.  An  eidisted  mnu,  liosido  being  nnmarriod  and  not  over  .W  years 
of  age.  must  have  nerved  honorably  not  loss  than  two  yoacs,  and  bft  a 
citizen,  to  •qualify  biin  for  examination  and  ap^Mnntmont  a-s  a  eommbi- 
sioned  oflicer.  (Act  July  *»,  isHit.^  87,  lo;i,  D^r.:mh,-r,  WW.  Under 
Si'f.  'JW>6.  Uev.  Sts.,  an  alien  {of  dl  yoais  of  ajfo)  who  ha.s  Iwen 
bonombly  discharged  as  a  !!*oldier,  may  Iw  naturalized  without  previous 
doclanition  of  intention  and  after  Imt  tme  year's  ro^ideiK-o.  But  as 
the  existing  law  lontt'uiplate:^  that  one  applying  for  -ueh  examination 
Hhall  tic  a  soldier,  such  an  alien,  nii  lieiiig  thus  iiatuiitlized,  would  have 
to  lie  recnlihted.  (_'arfl  3:ttI*I. ./«///.  1SH7.  The  IJeigiau  niinister  having 
applied  for  tin-  duM-hai-ge  fnau  our  niiliUiry  sorvii-o  of  a  Hi-Igiaii  gen- 
tleman who  had  enlirttcd  with  a  view  to  promotion  and  who  doHircd  to 
heeoine  naturalized  acMu-di ugly —"'/'"'■*'''/  that  eonsidfiutions  of  inter- 
national cniirte-sy  would  justify  the  (iovernmont  in  eonwntiiig  to  his 
diseharge  and  rcenli^tjuent  (after  naturalization)  in  order  to  enable 
him  to  tpialify  hims)>lf  for  examination  under  the  ai-t  of  iHi*:!.  62, 
ISli,  Oftf>ff.r.  /.S'.'/A 

422.  The  aet  of  .July  80,  18112,  relating  to  (he  promotion  of  enliKled 
men  to  the  grade  of  second  lieutenant,  pmvides  that  all  foldiors  under 
thirty  yeaiN  of  age,  liaviiig  cei-biin  »iualilitntions  named,  may  eonipeto 
for  pi-omotion  under  the  sysloni  of  exarainntinn  to  la?  presrrilied  by  the 
Fn\sident  todetemiine  their  fitness  for  pi*oniotion.  The  act  further 
prnvi<U's  for  an  order  of  moiitof  thoM' .■-uecessfiilly  passing  the  tinal 
examlnntion.  and  that  they  shall  then  be  appointed  in  that  order  to 
the  grade  of  »ecoad  lieutenant,  but  that  thU  right  to  iiptHuatuieut 
may  be  taken  away  by  .H-ntonce  nf  a  geuoial  I'lnirt-mai'lial.  On  tho 
que»tiou  whetlier  the  Pre.'iidt.'nt  had  the  power  in  prescribing  thesys- 
8tem  of  examination  to  provide  by  regulation  that  a  competitor  who 
has  obtained  a  place  in  the  order  of  merit,  .*hall  have  and  retain  for  ono 
year  only  his  right  to  ap]>uintment  when  n>aebe{l  in  that  order,  /t^ldy 
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thflt  such  a  regulation  was  a  Hmitiition  upon  the  right  given  the  coni- 
(>Ptitor  or  canditliitft  hy  stiitnto,  was  not  iiiithorized  by  the  stntut«  and 
WHH  thu^rcfure  invaliit.'     Card  ;i3()5,  FM'iuiry,  JjOS. 

428.  Sections  M  and  4  of  thi"  aet  of  1878,  were  oxpresjily  n-pealod  by 
the  at-t  of  June  3ii.  18it2.  Thii  fii^taH  providoii  for  a  rivstpui  of  (Exam- 
ination by  wbii-h  the  po.r>4oiis  luonlioued  thoiTin  t-oiiid  )io  nn'oiiuncnifed 
to  the  President  for  appointiiuMit  as  eeooiid  liontenanlN.  whilp  tlie  nec- 
ond  provide.-*  an  arrnnjjt'inent  for  malting  a  list  of  plijjihles  from  which 
only,  and  in  the  ordrr  in  which  the  tianifs  ntjirid  on  the  list,  the  Pre-si- 
dent  can  make  appointment..s  of  cnlUted  mm  to  the  giiuie  of  second 
lieutenant.     Card  +044.  Apr!},  I'iS^. 

424.  //(A/,  that  under  soc.  S  of  tlio  Army  .Vppropriation  Aet  of 
June  IS,  1H7s,  the  lilling  of  \^lcaneie^^  in  the  army  by  the  ap)M)i[itiucnt 
of  meritorious  non-eommissioned  oftieni-n  to  tho  grad(^  of  second  lieuten- 
ant before  all  thegmduatos  of  the  Military  Academy  have  been  assignw), 
would  be  at  ^^lrian('c  with  the  law.     C'ard  3305,  Juiitf,  1S97, 

426.  The  lu-t  of  July  30,  is\>2,  relating  to  the  appointment  of  enlisted 
men  as  second  lieutenant  spwitically  re(|iureti  two  years  jtrevious  seiT- 
ice  in  tbe  army.  This  reijuirement  is*  mandatory  and  ratmot  \\c  waived. 
Card  i>fH;5.  Fchrunnj.  ISDG. 

426.  After  his  diwcbai^  from  the  aon'ioc  a  non-commi.-wioned  ofHccr 
no  longer  belongw  to  that  class  of  enliftted  men  fn>m  which.  undtT  the 
act  of  July  3U,  isya,  ^■a^■ancic'lll  in  tbo  grade  of  second  lieutenant  may 
be  filled  after  the  appointment  of  tho  Military  .V^-ademy  graduates. 
C"ard  3.'>7T,  Od'Jvr,  1S07. 

427.  If  an  enlisted  num.  after  having  pas^^ed  the  final  exaiuiiiation 
for  appointment  nx  *>econd  lieutenant  under  act  of  July  lin,  lH*J'j,  and 
before  appointment,  is,  upm  due  examination  by  medical  ofBcers  of 
the  army  found  pbysi<:ally  diM[ualified  for  such  apjjointment,  ur  an 
already  existing  pbysiad  di.^qualilieation  U  cliwovered  or  reported,  the 
Secretary  of  War  may  and  should  withhold  the  appointment.*  Card 
3577,  Ocf.Ar,  hS07. 

428.  //'/./,  that  when  n  soldier  holding  a  ''certilicat*.i  of  eligibility" 
under  the  act  of  July  3",  1^1*2,  either  ninrrics  or  ceases  to  be  a  soldier 
be  '\*-  no  longer  eligible  for  appointment  under  the  act.  Card  4118, 
Jf-iy,  1S98. 

429.  Sec.  3ofthottct  of  July  30.  l.Si>si(G.0.7y.  A.  0.0. 189^>),  provides 
"thai  no  more  tlian  two  examinutluns  shall  be  accorded  to  the  same 
couipelitor."  And  par.  :i7,  A.  R.  (3Uof  IVUI).  provider  *' that  au  appli- 
cant who  twice  fails  in  couiixHitive  e;<aniination  to  obtain  a  certificate 
of  eligibility  as  candidate  for  prouioti<in  cannot  again  compete  for 

'  Tu  Lhe  i»niv  etfrct,  »t«  npltiioii  iif  Allunioy  (ifiieral  of  April  7,  1S98. 
'fee,  opinion  o(  .\norney  <ient,-ral  o(  June  Ifl,  ISJW. 
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that  position."  JTdfi that  the  i-e^uli»lion  correctly  interprets  tht' statute 
lis  liieanlii;;^  the  competitive  tiientul  rxuminution.  The  phy-siral  rxiiini' 
nation  ri'quiruil  i:^  iiH>roly  pri'tiiiiinury  to  the  uuMitul.  tind  a  failure  lo 
pastiit  due^  not  runstituto  nn  exttniitiiitiun  witltin  the  uieunin^  of  the 
statute.  There  rntint  Iw  two  failures  to  pass  the  cotiip*'titLve  mental 
exmiiititition  to  reiidt-r  tlio  candidato  ineli^iMo  for  further  exauiinution. 
Card  9521,  January,  I'JOl. 

430.  A  recess  ap|Kitntiiu'nt  is  not  t-ontiniied  by  a  new  u])pointment 
:iit(E  <'i)nuniHf*iuti  tliiriii^'  a  session  <if  iha  Senale;  llie  hitter  is  a  new  and 
distinct  a|>pointrin?nt.'     Card  ^.H05,  Ifeeeriiher,  If^OO. 

431.  II' hi  tliatiw  thf  Vi)hint«^cr  Army  At-t  of  April  '2-2, 1898,  contains 
no  expn'.>*s  pro*  ision  for  the  appointment  by  any  one  of  the  repnientui 
(Jiirld  and  statf)  otliccj-sof  a  volunteer  regiment  eimiposed  of  ciHnimniea 
taken  from  two  or  more  States,  the  Piusident  may  under  section  2  of 
Article  -1  of  the  Constitution,  apiHiint  tlieni.*    Card  ■l()ii4,  Juhf,  IffSS, 

432.  ffe/^f  timt  >is  there  is  no  law  authorizing  tlic  tmnsfer  of  a  vol- 
nnlfi'r  otiicer  as  wuch  to  a  lieutenancy  in  the  rejridar  army,  the  words 
*\'ivil  life"  as  used  in  seelion  S  of  the  act  of  Manli  3,  l.HDit.  pro- 
viding for  the  appointnitMit  of  second  lientc^nants  in  the  rejrular  army, 
should  be  construed  to  inchidc  oflicci's  of  the  volunteer  army;  in 
other  words  the  appointment  of  a  volunteer  officer  as  second  lieutenant 
in  the  re^jular  anny  wouhl  under  this  s<N'tioti  lie  an  appointment 
froni  civil  life.     Cards  1*02+.  .Win:!*.  IHOD;  6553,  Jttn^,  1S90. 

433.  Secti(Mi  7  of  the  act  of  March  9,  l.Sl)fl.  pmvides  that  "no  per- 
son in  civil  life  .-iball  hereaftt'r  bt'  apjioinlcd  ii  jndye-advocJite,  payniafl- 
ter  or  rhiiphiiu  *  *  *  who  is  more  th»n  forty-four  yeai-s  of  age." 
The  words  "civil  life*'  as  hero  used  shouUl  \w.  given  (heir  usual  sig- 
nilicatH)n  and  therefore  would  not  include  [wr.'ions  in  the  military  serv- 
ice as  officei-s  of  the  volunteer  iirmy.  In  construing  set^tion  5  of  ihitj 
act  Hs  set  forth  in  tht*  preceding  swtion  it  was  neeessary  to  depart 
from  the  ordinary  rule  that  words  are  to  he  taken  in  their  usual  sig- 
nification, to  avoid  the  absurd  conclusion  that  othcers  <if  the  volimteer 
anny  were,  by  reason  of  W-ing  such,  ineligible  fur  appointment  as 

■y  Whtiiton,  720,  721 ;  2  0|.iiis.  -At,  fion,.  ?<M;  1  Fed.  Hep.  104.  H)fl;  20  FH.  Rej). 
.i:»,  a82:  Dift.  Pctt.  2d  Coiup.  ( IJawi,  vA.  I,  5  152,  |..  22. 

'  i(  a  voluntoi-r  rtvinitfut  uitiailt^Ligiuf  rt'|HmiiL'«'.niii.niii«ti.irlHiItalion«cimtrtbuMid 
bv  two  or  iiiiirv  HtiilvK,  tlit*  ^i.>verii<ir  it(  vmcIi  dilate  tvnuiil  l>i-  «'iitillt->^  tn  iii>|i(iiiit  tliti 
uiBwn)  u(  tiii,'L'i>iii)>»iii<.«  or  bat1u)i<ja»  by  ibcm  reaiiwlively  i:i>iilriljutwJ  lu  abody. 
He  wnulj  not  beeniilJed  toaj»|w:>itit  tlio  nsfiTTieiiiai  nfficcre  in  whirh  the  ri>giment  is 
pntillui]  1)v  iTtibiiiii  of  its  orviiiiinitiim  in  ttmt  fonn.  T)ie  saiiio  m>til<l  at>]>ly  1i>  ft  iMtt- 
tftliuu.  Ii  «  bulUili-ju  Is  iiiii'l':!  iiiJ  of  cimiianiwcoiuril'uU'd  l>y  twu  nr  in'o^?  Slaiee, 
the  governnw  reMptilivt-ly  <.(  each  .''nin'  woii1<l  l*  entitlol  tn  aiijMiiiit  llii?  offloera  m 
tin*  coiiiiwiiitf,  Imt  till- nifi'-iTS  <>(  tim  bialtaliim  as  such  wiinlil  l>t^  «[i[ii"iititfd  l>y  the 
Preeldwit  of  the  t'liitfl  IStateti.  In  all  (."attw  where  appointtueiiln  to  (.la-li  "iviiiiiza* 
tiona  are  to  lie  ainde  by  the  Prt^i>l(>nt,  the  Hanif  law  as  to  uuiiiIht  ami  mnk  w<Hild 
Hiiplv  that  a[i]iHi4j  to  nviiiK^nl"  aiitttonzed  W  the  laws  atid  n^ulatious  apfilicable  to 
the  ftcBUlar  Anuy.     (Opiu.  Au  Uen.,  July  -^,  189«.) 
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second  lieutcnunt.s  in  tbe  regulur  Hviiiy.  But  in  cuiKctnilng' itectlon  7 
of  the  act  (lii'rf  is  n<»  suuK  obstacl'i'.  Moreover,  l>uth  of  llu'st^  ^latu- 
tory  pnjvisioii!*  affevt  Uie  hioi-idi-'iit's  a]>iK))tilin^  |»>wvr  mid  shouUl  he 
con(>tiin.'il  niwl  fav4»nil)l_v  to  it.  yucb  wiis  tlu'  coii.ili-ut'tiiiii  pliit.'vd  on 
E>e<"tion  5.  j<iij>r'i,  and  Kiirh  is  the  coiifitriic-tioii  sujffft'stod  for  H(*i-tion  7. 
Befurt.^  tUiK  lL'gi^l^tiull  eio  rcMtri(.-tiun  in  tLe  inattLT  uf  ttiu  &g*i  of 
ap|K)iiitee.s  for  tlie  olEre,«*  of  iudg^?•ad^'uL■ute»,  paymasters,  and  t-hap- 
Itiins  was  inipo.s(>d  on  the  ap|x>inlin^  |x>wiM',  and  Iri^i^lation  to  Ihnt 
ertcTt  Kliiiuld  not  Im  i-oiihtrned  aw  cTt-atiiij^  any  fiirtbt^r  i-cstrii-tion  than 
thi?  arlual  Iaiit,'tijiyf  demands,  /frlti,  thnrpfovn,  that  a  pori^jn  hoUliiitr  a 
coniiuission  us  major  and  paymaster  in  tho  voluiitc-cr  army  who  in 
past  tho  age  of  forty-foiu'  years  is  tdijfiblp  for  appointuieiit  as  major 
and  imyma-^tcr  in  the  regular  army.     Card  tj55;^,  June,  1S99. 
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434.  It  is  a  familiar  gcneml  prim'i[>le  adopted  and  acted  upon  in  the 
executive  liepaitmeiit.'*  that  appropriations  made  in  ronftiruiily  with 
estini'ih'M,  and  I>a>ed  uimmi  them,  imply  an  authority  to  e.\poiid  the 
appropriated  fumU  fur  the  urtteles  desi^iatud  in  tho  e»tiiimte.s  and  a 
Ipfjislative  sanctiiin  of  tho  ohjuet-^  for  whie]i  the  appropriations  wore 
asked,      hi.  60(1,  .)fiiy,  1SS7;  41,  lOo,  May,  IHOO. 

436.  Et^timateu  may  be  a  leffitirnate  meanH  of  construction  uf  appro- 
prialiou  aclw  hased  tm  them.'  Itut  an  appropriation  i-aniiot  tje  construed 
as  appropriating  for  a  certain  article  tspecilied  tii  tlii?  ttttiimit^i*,  unlets 
it  oitbcr  naine.H  that  artide  or  dosi^iiatos  a  cIhah  of  objects  within 
which  it  may  he  fairly  and  reasonahly  cnibmced."  In  Ibe  latter  ease 
it  nmy  lie  presumed  tluit  CVtngress  had  in  view  tlie  pavticular  arlitle 
and  Intrridod  In  make  provision  fur  it.     64,  ll*i.  June,  IS!f2. 

436.  An  njipropriatiori  niad(>  for  a  pai'tli-ular  fiscal  year  is  available, 
for  the  piiyiiient  of  projx'r  chai'ges  ayiiinst  it  incurred  doi'ing  that 
year,*  for  a  period  of  two  yi?ar«  after  the  expimtion  of  the  Kn-al  year. 
It  then  lapses  ami  is  no  lonjrpr  available.  63,  ;i!i7.  .hmmtry,  tf^U^, 
Thus,  where  the  annual  Army  .\]]pi'0]jriation  Art,  of  .June  13,  INIK), 
making  apprnpriationj*  for  tbe  tiseaj  year  ending . I une  80,  ISttUappi-o- 
priated  il*  usual  a  pertain  sum  for  ''  Imrmeks.  (puirters  and  other  build- 
ings," Av-/t/  that,  to  ha\e  the  henofit  of  this  appropriation  for  the 
repair  and  reconstruction  of  thepublie  buildings  at  Jefferson  Ban-acks, 

'Ae  toanpraprifttions  bv  jniulkiitioii,  *ee4  Comp.J)ec.,  32$;  0  {d.,  614. 
'See  Ohio  r,  Th..mfw.  lt3  V.  ^..  27<i-2(a. 
•8e««(.Vinii'.  Dw.-flll'. 

*See  1  Comp.  Vm.,  170;  2  M.,  M'.  61&:  3  id.,  41.  623;  4  tVf..  fifiS;  &  M..  318:  6  id, 
816.  9e». 
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Mo.,  it  would  ho  nect'ssaiy  tluit  sik'Ii  work  ^houid  he  t-ontnictotl  for 
within  that  fi-soil yeur-iind  that  this  funds  iippiopriated shoidd  hu  avuilwl 
of  und  expended  within  two  y^iii'^  from  the  date  of  expiratiun  of  the 
tisdilyi'iir.'    49.3^1).  (fi-t'fh.r,  IH'JL 

437.  Settioii  Jitj'JU,  Revised  .'statutes,  provides  that  "all  balance^  of 
appropriations  contained  in  the  annual  iipi)ri>priiitioii  bill*  and  miido 
ispeeitically  for  the  wrvit-e  <»f  «  llwal  yeai'.  and  reinainin^^  nnc*x|>pnded 
at  the  expiration  uf  !?ut-h  tii-c«l  year,  shall  ytdy  l»e  sppliod  tn  the  pay- 
ment of  cxi»nse«  properly  imnirrcd  during  that  year,  oi  to  the  fultill- 
nient  of  eoulnicts  properly  niiide  witliiii  that  year;  and  IjalaiR-e!*  not 
netxicd  forMUih  purposes  sbiill  be  curried  to  the  ^urplus  fund/  This 
suction,  however,  shall  not  apply  to  appropriations  known  its  pL'nunnent 
or  indetinite  api>n»priatiijns."''  U-A'l.  with  res|>eet  t<>  this  section:  (1) 
Where  supplies  are  both  ordered  and  delivei-ed  within  the  tiseal  year 
or  u  contract  is  yinde  pi-ovidin;r  f^^r  their  delivery  within  tlie  year,  the 
Hppi"opi'iiiti<ins  for  that  yar  aie  idiarf^rnMe  Iherefor.  unless  it  clearly 
uppears  thai  iIjl*  amount  was  nnmifestly  iirul  hirgx'ly  iti  excels  of  the 
needs  of  the  year.  ineludin>r  in  8ueh  needs  the  keeping  of  a  reasonable 
stock  on  hand.  {"£)  Where  a  CHitiact  is  nnule  witlitii  the  ti»fnl  year 
providinj;  foi-  deliveries  within  the  year,  the  appropriation  fi>r  that 
year  would  l>e  elmi^eablo  therewith  even  if  the  actual  deliveries  were 
not  rnado  luitil  after  its  elose.  subjeii-t  ti>  Hie  liniilatinn  stated  in  (1). 
(Jl)  Wheiv  a  contniet  is  nnide  within  a  liscal  year,  pro\  idiiig'  for  deliv- 
ery of  supplies  to  beffin  in  tliat  year»  and  the  deliveries  are  eoinpletcd 
sftei'  its  I'.x  pi  ration,  the  appropriation  for  that  year  wonid  be  properly 
eharjjeabh',  if  it  apjieai-s  thai,  the  ^u[»pli^'s  deli\ered  aftt'r  the  e.xpini- 
tion  of  the  year  were  i-etjuii-ed  to  replace  inroads  made  during  the  year 
on  the  "  n':iMtriable  st<M'k  on  hand."  In  such  a  eiu-e  the.  supplies  could 
beoonsiilered  as  "'J'or  f/i/  /trrcir<  of  t hut  i/,tir."  (4-)  If  a  ii"n-jhri»fitif>le 
article  iw  needed  for  a  given  tisral  year,  either  for  ai^tiial  use  or  to  kcop 
a  i'easonnJ)le  utiK-k  on  han(i.  its  pnrehase  during  that  year  should  be 
eliar^red  to  the  appnipriat itm  for  that  year,  even  though  its  n>e  nmy 
be  continued  for  sevenil  yoai-s.  (5)  Where  a  contract  for  a  building 
is  made  lunl  <'ortslruetion  iH-gun  %vilhiii  a  fiscal  year,  the  appropriation 
for  that  year  would  seem  to  be  properly  chargeable  therewith,  even 
though  the  construction  U  not  couiplett'd  until  some  time  after  its 
expiration.     VwrA  S5'i5,  Juna.  1900. 

'StHt  Set*.  3670,  3090,  3IJ91.  F.  S.,  anJ  80C.  S,  act  of  June  20,  1«74  fl8  !«tal.  L. 
IIU):  Dijzcst  r>L'L'.  Sfconi)  Coiiip..  Vol.  3.  p.  31;  fK-ri«on»  i.(  1st  Comptroller.  i>.  KJ 
(ISVKt-lMi.  Kor«  rt-vipw  I'f  thf  luwDariil  iltfcisioiu*  rulaliii^  to  the  covering  into  th« 
Tix'9U^tirv  uf  )>itliiui.i'«  of  up]>r>j|)riuttoiii!  nut  luud.  we  UoviMUiu  of  the  Cuui|>trollurof 
tlieTn^ury,  Vol.  J,,  p,  Q'£.i. 

'  "Conjtrww  inlviti]i!>  tlmtt-jH-)!  niiiiiiul  a]i]iro])ri«li'Hi  hIkuiIiI  In-ar  IIk-  liiinlfii*  of  the 
parik'uUr  yvxt  U>t  wliUih  It  is  ii^mtitt'iL,  uii<l  tliiit  it  sliould  Ik'  fur  the  proper  tun  of 
llitt  ye«,  ind  no  other."    6  Comp.  Dec.,  Sift,  819. 


APPROI'RIATIOX. 


127 


438.  Money  nppropriati'd  for  tLc  tniprovcment  of  rivore  and  har- 
bors is  not  HVrtiluhIc  for  tlu>  [jiiynK'nt  af  <i«niit«;e!*  sutferod  l>y  iiidivwUut! 
citizon.4  oil  iu-coimt  of  injury  to  theti'  pV'^p*'i"ty,  «iu,setl  by  ihe  iiegli- 
genco  of  the  Pinployt^C'*  of  the  (iownnneiit  or  tlu>  dpfpctive  <-<m*itnic- 
tion  of  a  piiVdio  work.'     54,  SlHi,  Jufi/,  /.S'.'>J. 

439.  Th(>  Kivor  and  HnrUor  Appj-opriaiion  Act  of  .July  13,  iNHd.  iHin- 
taincd  the  provision:  "Improving  I'^ast  River  mid  Hidli»alo.;  wnjovinjf 
ol  Ml  ructions" — n  ,Hpp<'ifie(i  sniu,  /A/^/.  in  view  of  Siv.  3'.i7S.  Itev.  Sts. , 
that  4Uch  approprialiuti  vv;t^  not  le^^idly  avuilaljlo  tor  the  [MyiiK'nt  of  a 
claim,  iiiterpositd  I\v  cortain  tiijf-owinjTn  for  per^tonnl  scrviwii  in  atwi!*!- 
injT  tn  put  out  a  liiv  on  a  divdjfe  us<k1  by  the  Ooverniueut  in  (hi- 
improvement."     63,  yMi.  J-'Jmntry,  189^. 

440.  Udfi Xh&t  the  fuiid^  appropriated  Uy  €on(fre»«  for  the  itnpiove- 
meiit  of  the  Ohio  liiver  were  not  legally  arailal>le  fur  the  renuivsil  of 
un  /fc  i/'mjc  eloj-ing  a  part  of  the  river  opposite  Cincinnati  und  threat- 
ening^ the  de»tniclion  of  tloiitiriij  property.     57,  Si93,  Juntmn/,  JifOJ. 

441.  An  ii]>propri:tti(>ii  ai-I  cnntHined  a  simple  appropriation — "  for 
improving"  n  .-^jjecitied  |nirt  of  a  river  named:  *o  much.  /Ic/<f  that 
«ueh  :ipproprialion  wh:^  not  loyally  available  for  the  reiintmrsement  of 
I'.  S.  cuiployees  foj-  losso-S  of  ]>ei>niijil  etl'pct.-*  caiii^ed  hy  the  Hinkinff, 
without  their  fault,  of  a  vessel  cmpliiyed  hi  the  iniprciveinent.  44,  s", 
XovemiM-r,  1890. 

442.  //'■/'/  that  th»'  exiH-nse  of  attondiiijr  a  c<»ny:ierr.s  of  engineer^  in 
ParU.  in  July.  iNliJi,  incurred  hy  aJi  engineer  uilicer  detailed  for  the 
purjwse  M  n  representative  of  the  Corps  of  EuginiH^rs  of  our  Ariur, 
wuuld  clearly  not  he  a  legal  charge  ugain-^t  the  appropriutjon  for  the 
improvement  of  riviM>and  harlfrs  in  thalotlicei"!*  "district."    56, 134, 

443.  Under  an  appruptiatiiMi  tVir  the  "  ijuproM-nient  of  the  Vellow- 
stoue  National  I'ark,"  A*-W  that  theSeeix'tury  of  \Var  would  heauthor- 
iaed  to  pnivhane  a  bridge,  the  private  pro|)erty  of  u  jwrsKJU  who,  before 
the  [sirk  wju*  n*T>erve<l.  had  coiistrucle<l  the  same  over  the  Yellowstone 
liiver  on  one  of  the  prineipal  thon^ughfiirej*  and  where  a  bridge  was 
Indi&peuKuble;  Buch  bridge  being  in  good  condition  and  i-learly  an 
"improvcmeril."    62,  I.*..  MV.Ar.  IStU. 

444.  Under  the  apiiropriation  in  the  army  appropriation  actH — 
"for  expi'nsefof  court**  uiHrtlal  and  coiirL-*  of  ini|uiry,  and  compensa- 
tion of  witne.*«e.s."  /c-A/  that,  the  legnl  fee  of  the  proper  otlielal  for 
a  certified   i-<>py  of    a  uiarriage  certiticute.   neci-^sary    to   be  u.-*ed    iu 

'That  llie  l'fiili-<i  SuiU-.-*  in  iiui  lt;n)1ly  ri^iin>ii«bli'  lor  wirli  rIaim.H,  iw^*-  f  784,  fnuil. 

'Thin  claim  uiti«al!'OMf  the  da*)  nf  <-laini>i  fur  Mi(/n;>iiV/,j/<if  ftmouiiw,  (he  nllo»'iiui.-e 
of  which  \a  hevnnd  theaiiihortiy  of  the  i\vsu\  ai  an  Kxi*4-utive  l>e|>artaieat.  S«e  ( 
760,  jMUt,  toA  iiDte. 
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c^■id«•n^•e  in  n  case,  on  trial  b)'  wurt  martial,  wu?^  a  propur  cbargo 
n^miiisi  the  iipproprialtun.  19.  ■^2:^,  n,:i„h,-r,  l'<^7.  ilild  (jtln-iwiM;  aj* 
Ui  thi*  U'i^s  of  a  I',  S.  iiiai>bul  fur  Mirving  fubiKrims  fur  llic  proeet'U- 
tion  in  sut-h  a  pu)*e,  tberi?  being'  no  express  uutbuiity  for  the  nnploy- 
menlof  sn«'li*)|Kfial  fiy  ajudge-udvwHtt'fur  "ucliiipurpLwi';  Itnt  Kdvised 
thnt  tlie  iiiiioniit  cluiijjpfi  mijrbt  W  paid  from  tlii!  wi>pi-oiitiuti"m  for 
fontingoncies  of  tlie  army.  LIU.  399.  Aj'nl,  JS87.  Uthl  tliat  the 
nppi'oprifttiuti  uiidfrtMnsidr'iatioii  refcrri'd  lo<'ouiiM'nfgiti<)ti  nf  riviHtm 
witrii'wicjt  only .  and  tiid  not  apply  to  ri'tirt-d  otliiH^r?*  uf  tin'  arin\  ordei-ed 
to  appear  a«  witnesses  befoi-c  <wurts-inartial;  l>ut  that  the  iHttir  arc 
cntitU-d  in  such  rase-*  to  the  auttiorizi'd  luilt-a^T!  and  to  pnahlc  thnn 
to«)btaiti  ihi*  «Lnn-' pix>p('i"  onieiv  >hould  be  iNsiu^d  in  i^nch  i-asc.  28. 
2»1.  XovtmUi-,  2S8S. 

445.  //'/'/that  tlio  iipproprialiuii  for  the  i-wrnitiujj  wrvitv— "for 
ex[M'nsi*>  of  rci-ruitinjj  and  tninspjitatiun  of  ri'cruits"— was  not  avail- 
alHc  for  the  iwynKnit  of  milamjt-  of  officers  for  travel  while  on  ppiTuit- 
injj  Ncrvii'e.  but  that  llie  saiiu'  vvils  rliiirj^'eiilile  (o  thc^  gpnonif  appro- 
priation for  llu'  niileagfi  and  i-o-st  uf  traiisportiLtion  of  offit-cr^.  41,  li*.^. 
May.  iMDO. 

446.  Ih-hl  that  the  appropriation  for  tin-  current  year—  *'  f<>r  shelter, 
nhootiiij,'  jrnlh'rii',-.,  rangc-s  n'i«iir.s,  and  ex|K'n.>t's  incident  (hereto" — 
was  intended  for  target  pnicLice  with  kmhiII  arnirt,  \\w\  would  not  cover 
the  rental  of  a  piccu  uf  ^mund  for  artillery  practice,  hut  Ihnt  such 
rL'iilal,  being  of  small  amount  (/.  r.,  fur  the  uccujiation  of  the  f^rontid 
for  u  few  days  oiily)»  niiglit  properly  he  eonsidewd  a  Ipitritinnite  charge 
agninst  the  ap])i*opriation  for  the  contingencies  of  the  army.     62,  209^ 

447.  Wliere  certain  officers  of  the  iiruiy  were  defendants  In  a  cause 
in  which  the  United  States  wils  interested,  and  (heir  defence.  l)efoi'e 
the  V.  S.  conrt.  had  been  undertaken  by  llic  l>ei>ailnient  of  Justice, 
^M  that,  while  not  entitled  U)  military  mileage,  their  neeessary 
exiK'n^e-i  in  going  to,  attending  and  relnrning  from,  the  conrt,  constl- 
lutetia  legit inialechargcagainsl  the stjindingapproprialion  "fordef ray- 
ing the  expenses"  of  «uit«  in  which  the  United  States  is  interested. '    LI, 

448.  /A/'/  that  the  appropriation  made  by  the  at^t  of  May  *J,  1889, 
for  the  water  supply  of  the  District  of  Columbin,  conlil  not  legally  l)c 
resorted  to  for  th(>  defraying  of  a  cluirge  for  the  medical  trt'utinent  of 
an  employee  Injuivd  on  the  work;  nor  coiilcl  tlie  same  !«•  legjilly  }mid 

*The  payment  of  Uie  traveling  ex|N'iiH^  ni  th«»>  oMcers  wua  e-ulieequently — June 
1ft,  !RS( — Hiithoriwd,  fmm  the  approprifltion  for  irtntincenm-fl  of  the  army.  Aa  to 
future  similar  caw»  wv  opinion  of  Attorney  Ueneral,  puuUsbed  in  Circular  3.  A.  O. 
U..  IKH7. 
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from  the  appropriation  for  contJnjfwnt  pxi)ensei*  of  the  amiy.  44.358, 
JJ^xrmlfT,  JSW. 

449.  The  employment  by  the  month  or  othoi-wiso  of  a  civilian  physi- 
cian to  truit  eivllinn  employes  of  the  (Jovtrnment  engaged  on  river 
and  harbor  improvements  would  nnt  Iw  a  legal  charge  iigainst  the 
appropriation  for  said  iiiiprovcmems.'     Curd  IH'.W,  St-j>t<iiJM\  JS05. 

460.  A  specific  sum  waa  iippropriated  for  a  detined  ssijecific  puiixwe^ 
the  "construction  complete  of  u  scweragB  system"  at  Fort  Monroe — 
and.  uiK>ii  prupnsaU  iHMtig  invitetl  for  the  work,  the  lowest  bid  was  in 
excess  of  the  amount  appropriated.  JfrM  that  the  statute  evidently 
contemplated  (he  completion  of  the  M'sttm  wJtti  the  apjircipriation 
made,  the  intention  of  Congre-ss  clearly  Indng  to  limit  the  cost  of  tho 
work  to  that  amount,  and  that  the  approprinlion  cotdd  not  therefore 
Icgiilly  Im  aviiile<l  of  foi'  the  construct  ton  of  a  system  the  complotionof 
which  would  rciiuire  an  additional  appropriation.  56,  Siii,  St-jiUiuht-r, 
JSi)£.  When  a  (jpc-cial  appi-opriation  U  made  for  n  certain  object,  it 
i>t  held  to  Iw  ati  expression  liy  Congivss  as  to  the  amount  of  public 
money  whii-h  can  legally  be  expendwl  for  that  oljjcct.  Caith*  5?!,  >fii/i/, 
JS04;  2015,  yjjruarti^  'jH97,'  3544,  S^ptt-mUr,  1897;  3453,  Ft^ru<try^ 

451.  Theappropriatioii  for  army  eoiitiiigoncies  is  availahle  for  dcfmy- 
iiig  ncccsstiry  exjirnsps,  arising  in  the  curri*nt  husine.-w  of  nniiy  ndmin- 
i.stration.  and  not  otherwise  pn»vided  f«)r.  An  iimounL  lii  iniikc  good 
damages  to  private  property  d<ino  by  the  falling  of  ]<■»  from  the  roof 
<if  a  pulilic  liidUling  und4'r  charge  of  tho  War  Dejmrtment  would  not 
be  a  legal  expenditure  from  thi.s  appropriation.  52.  4S,  Ju^inuify^ 
18!f2.  Nor  can  it  be  usi-d  to  supplenu^nt  a  spcciilc:  ajipropriation  for 
ft  pttrtieular  work  or  other  express  purjiose  which  hiLs  been  found  to 
he  inadequate.  Thu.s  where  the  f^uva  of  $tJ,(»i(i  was  appropriated  <Sep- 
temlier,  lfi:»;i)  for  repairs  to  the  old  Ford  Theater  liuilding,  and  this 
amount  was  found  to  he  insufficient,  /n^^l,  that  the  appropriation  for 
unny  contingeociea  cuuld  not  bo  nsed  to  supply  the  dclicieney.* 
Having  made  a  specific  appropriation  for  repairs  to  the  liuilding,  <.'on- 
gre.ss  must  be  presumed  l«  have  thus  fixed  a  limit  to  the  amount  of 

*  i  Omp.'Oec,G•2,^8U 

■Ttial«i'iitH-ifif!iiiJ(in)priAMi>n  In  «»xclrtsi\-* of  t)iP  iwn*>ntl  dppmpriAlion.  imfl  the 
latter  uiannl  Ih-  il-m*1  l"  »«ii|ii"I<*iiiwil  lli*-  lunuvr.  iiiik-wniirlniriiwl  hv  dMiiirvas,  hsj 
I  C«mp.  IhH-..  10,  57,  VM.  2:M\.  ;il7,  All.  Vil'.  IM);  S  i<i.,  70.  a.');i;  l  iiL'.  2l:  tt  "/.,  74S. 
t^iiili  aiitliiirity  in  (tjvt'ii  an  i"  tlM-  InK-Kor  Ik^iinrtiiic^iit,  4  iil.,  fi.  \Vln-n-  il.  is  ilcmlit* 
ftil  w)ivttK'ra  fiank'iiUir  iu-ui  is  jjivixrly  jiuyuhk- ]r\>ni  ttiea|>)>m)iriatiuii  for  «  \mr- 
tit'iilarohjoctnr  fn>m  a  |^-nt>ml  Appmiirinlmii,  the  luntU^r  b  wnhiii  the  •li.'*LTeilr>n  of 
tliK  lieati  nf  the  I>>-j)artiiifnt  Imviiin  lonlnil  nf  the  api>n>|iriatiiiitH  i7i  irl.,  Ki'in);  unii 
where  two  H|t|>r»]]riAlioiii>BiVH[*(>li<'ahK*  U>  itjc- xtituf  ohjt^t.  neither  8fHM:itiv  mi  as  to 
exrltu)*'  Ihe  other,  they  are  niiiuilative,  and  either  nr  iKjth  may  1*  UHf<l.    -t  id.,  121. 
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public  money  to  I>o  avftilabU*  and  fxjH-iidt'tl  thcrofor. 

452.  Tlie  appropriation  for  contingeuciea  of  llui  amiy  is  only  avail- 
nlile  for  thu  pnynii>nt  of  hucU  experix-.s,  rtot  otbcrwiM'  providitl  for.  as 
are  nect-'ssiiry,  iistinl  or  nppix)|irinto  iii  cumit-ctiou  witb  tbu  opcmtiom* 
of  tho  ftmiy,'  ond  cannot  (here(t>r0  bo  used  to  provide  mora  gntui- 
ties,  ThiiM  h'hi^  thtitasthc  jfovcrmneiit  «»«  umlt-r  no  Icpil  ohlijjatiod 
lopay  the  liurial  oxporinps  of  u  i-ivilian  employe  in  u  brijjfurle  bospital, 
8Uth  oxiwniea  could  not  legally  bo  puid  fixjin  tho  said  nppropriatioiL 

453.  Tbe  psiyuK'iit  of  copyists  employed  in  the  bureaus  of  the  Wax 
Dei«irtm(?iit  out  of  the  appropriation  for  army  contiiitfent^ieii  would  be 
an  p?qiendituie  f<ir  ('Wrieal  fompeiir-utioii  hihI  is  llierefoi'o  prohibited 
by  see.  SUr^i,  Kcv.  HU.    Ciir<l  1154.  Jl-m/',  I'S^:. 

454.  Tl'-fri,  tliat  expensas  incurr.":!  in  tmns|xjrtiii;^  C'anadiait  half* 
breed  liidiaii;*  fium  Muntaiia  toCunuda  would  not  In-  a  \v\rn\  i-barge 
aj^airtst  llie  appropriation  for  t-oiitiiij^'nt'ies  ol"  tbi- army.     Card  5^1(1, 

466.  litc'/miitninl'til,  in  llic  ai^sciifL'  of  any  appi-oprlation  sptMiifically 
appliw^blt!  to  the  subjei-l.  timt  tho  amount  o£  the  inhunuK-u  pn;paiU,  by 
tbo  contractor  in  Knj^Iarid,  upon  tho  traus^Mrtatiou  to  this  country  of 
an  Afnistrniijf  fjun  i-onlnicti'd  for  liy  the  T'riited  Stiites.  be  refimdi-d 
out  of  ibc  appro]>riation  for  tht^  i-ontiiigonrit'H  of  tbi>  aiiuy.  53,80. 
April.  1H!>2. 

456.  Thi*  delictiiiiry  appi-oprJatioii  jn-t  of  Mardi  H.  181*9,  i-ontaincd 
tiiihpi-ovihion:  *'  Fori'iiit'i'^'eiu-y  fund  to  uii-'ct  uiift)ro,M'rnrontin^t'nvie8 
conxlantly  arising,  to  bo  exptMidi-d  in  the  dJMTotion  of  tlin  l*rosidont, 
tbreo  uiilHoii  dollars."  /AA/,  that  this  fund  \\\x»  available  for  expciid- 
ituif!  towards  tho  relief  of  the  .snlierer^<  from  tho  rereiii  cyclone  in 
Porlo  Rico'.     Curd  (lli.-iS,  Antjmt,  'JS09. 

457.  A  sniii  Icj^ally  payablp.  out  of  a  .-tpncifie  appropriation  cannot  he 
tninsffi'Ti'd  to  thit  credit  of  anolber  appropriation.  36,  '^*t!t,  Awfi/i/wrr, 
1^9!).  Hut  thi.s  rule  does  not  ufl'eei  tbe  ])roper  tii«hureeme}it  of  the  sum 
appi'opriated.  Tims  wiicrt'.  in  tlie  Military  A<-ad«my  Approi)riation 
Act,  u  errtain  aniomit  was  iipptuprialwl   tor  modi'ls  of  jfuiis  and  oar- 

'Thp  wonlB  "i-'juliujffUl  itx|K-(u*i^ " '  bj*  vmiiloyed  ui  «cW  iii«)citi|i  «|i[iroprialione 
mi-flii  (finh  incideiiuil,  ra^iial.  ai»l  iiiif< iivpi'mi  t<x]H>ni4>>'  an  nn'  n<>f««ary,  iixual,  or 
H|ijir»un)(te  tu  tUe  ol)ji-i;t  fi>r  wliu-li  llie  iirtm-i|ial  n|i|>n)|jriati')a  i«  matle:  aii<l  t,here 
u  u<i  iliM-n-tiun  cuiifvm'd  ui«i'U  hi.*i»"l«  of  !>i^partmciit«  tu  iiwj  mirh  appriii>rialit>H»  for 
fttlipi-  purpcpw.  4  0<iirip.  IVr,.  2K7;  ftt'/.,  Iftl.  I'tiiU'r  hiv.  'AftM,  K,n'.  Hi.-.,  rlieex- 
jH'iflitiirt*  fnaiti  "Ui'li  MpprojiriHti^iiii*  iiiu^at  )>(•  ttti.t)iori/.^l  )>)'  llii-  Ittwl  uf  llii*  IV|iflr1- 
iin'iit  j.rii'r  I--  iiu-iirriia;  tin-  ix|'<:'ii.-«-.  1  <^>ni|i  Hi-c-,  ft"";  li  "'..  1.  An  apiiropriu- 
linii  will  iitit  iH-oiiii^ruisloHdir  "ooiitiageiit  i-xin^nb^n"  ualc)4>poilf»actiateil.     'y'ul.,  7. 

•Coll^^lr^^?"i  in  l>y  thf  l^aii|i(nill«r  nf  the  Tri-ibiary  flnderdalc  nl  Auk,  31,  IS»9,  6 
Coui[f.  lA;c.,  1T7. 
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riagofl,  hfhl  that  tho  Secretary  of  War  was  aiiUiorizod  (o  transfer  this 
amount  furdUljurst'inent lo  (lie  «lb*bursmg  officer  ut  Walervlit't  Aivi-iml 
where,  tlio  lluxleU  w(*ri!  to  ha  iiiutiufa<rture(l,  iiiNtead  of  li'u\'iii<^  tliu  di--^- 
bnriieiiienl  t«  the  disbui-siiigolfioerat  West  Point.     60, 4t*S,  .A/y,  ISOJ. 

458.  Wbore  it  wufi  pixijujw^d  to  transfer  to  the  Quarteriiia^tor 
DeiiarlriKMit  of  the  Army  (ivo  umh-s  jjuix-liased  fruiii  an  apinxipriatlon 
for  river  and  hartmr  improvcmeiitw,  /«A/,  that  siu-h  a  tranwfor  would 
not  In;  !i  Milu  and  could  legally  l«i  uuidu.'     Oiid  'M~'^>  -Aiuwiry,  /<S',9if, 

459.  Where  legitimate  aeeount^  wnru  pn-sented  1o  the  "VViir  Pi-jwrt- 
iiient  which  would  ]>ri)perly  >»e  payablo  out  of  an  appropriatina  which 
had  lieeii  fully  expended,  /uA/  that  the  Mime  nhuuld  lie  tmn^niitted  to 
the  Treasury  IX-imrtraent  a«  "claims  to  be  eerlili»'d  to  l>n  duo  by  the 
tUTOuntiiig  officers  under  appropriation^^  the  lm.lance>;  of  uhh-h  have 
l»ecn  exbau^^ted  or  carried  to  the  sui-plu;*  fund,  •  •  •  mid  ceriilied 
to  Oingresd,"  as  indicated  in  h.  3,  aet  of  July  7,  1884,  e.  HM.  They 
could  then  he  appropriated  for  in  a  cU!tieicm-y  act  aitd  thim  paid. 
62.  y.^'J^  Xofrr/iftrr,  IHHS. 

480.  AVhcro  the  payment  of  tho  oxtra-duty  pay  to  enlisted  mon, 
authorized  by  St*c.  liiS",  liev.  St;*,,  wa.-*  omitted  to  be  appropriated  for 
in  a  certain  (iscal  y«ir,  adi-ixfd  that  tho  Bervices  of  the  men  be  acceptt^i 
under  the  expref*s  understanding  that  their  iwyinent  depench-d  \\\nm 
Congress,  and  tlmt  their  rendition  of  the  sen'iee  would  not  give  them 
any  claim  upon  the  United  Statiw,  unless  Congress  tthoidd  nppropriato 
for  such  iMiyment.     LV,  43,  Sr-ptiftiJi^r,  Ji'ififi. 

461.  //./</  that  the  provision  of  the  ai*t  of  ^[aIvh  3,  180;i,  making 
appropriation  for  monument^-*  and  tablets  at  <  iettyshurg  did  not  rei'jeal 
or  supersede  the  act  of  March  3,  JS73,  donating  condemned  cannon 
&e.,  to  the  (iettysburg    Battlefield  Memorial  Association.     61,  JU, 

462.  Tho  appropriation  in  tho  Arra^'  Appropriation  Aet  of  Fcbru- 
aiy  lit.  l.S{t:i,  for — ^"ri'gular  supplie.sof  the  quartermaster  department, 
con»ii*ting  of  *  *  *  fuel  and  lights  for  eidlsted  men,  guards,  hos- 
pitals, storehouses  and  otHces,  and  for  sale  to  officers  **~/r-/'/,  so  fur  as 
coneorns  lights  and  officers,  to  include  any  such  lights  or  material  for 
lighting  as  tuay  !«•  saleable  to  officen*,  and  therefore  to  bo  applicablo 
for  the  production  suid  furnishing  «)f  ;/(m,  to  be  paid  for  by  officei-s  at 
a  i-OBt  covering  exponses.  This  appi*opriatioii  for  ''fuel  and  lights'' 
\»  rii-st  found  in  the  Army  Appropriation  Act  of  lS8i,  and.  originating 
thus  recently,  may  be  deemed  to  contemplate  ga.s  as  a  material  for 
lightiugofjually  with  the  moiv  primitive  mothod*..    64,  47'',  M<'y,  ISOJ^ 

46S.  The  approprialiou  art  for   the   Military  Academy   for   1871, 

'Set  iiar«.B|(l,  H7I.  A.  II.  (fiHS.  T-W  "(  IMH).  «n<i  «  Cnnip.  PW-.,H02. 
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made  an  appropriation  of  one  thoti.saml  Hollars  &«  salary  of  the  librn- 
rian'n  assistniil,  "while  the  office  )■*  held  hy  the  pre^^nt  irKumbent.*^ 
After  1871  the  words  quoted  were  omitted  from  the  annual  apprcpria- 
don.  ITthl^  that,  by  this  onils^^ion  the  r(\Htriot-ion  -vm^  diM'ontiniied  atid 
that  the  silary  rould  legally  Ito  paid  to  a  perijon  other  than  the  iiK'iun- 
bent  in  1S71,  who  had  recently  decea.«ied.    64,  US,  Mar€:h.,  JSO4, 

464.  In  the  ai-t  nrnklnj;  appropriations  for  tho  support  of  the  Army 
for  the  fiscal  3'C'ar  endinjf  Jiuio  30, 1SS4,  it  was  provided  "that  i.-iviHan 
employes  of  the  Aruiy  stationed  at  mllttary  po^td  may  under  regula- 
tions to  be  made  by  the  Secretary  of  "War,  pnix-luise  necessary  medical 
supplies  prescribed  by  a  medical  officer  of  the  Army  at  eost  with  tea 
per  centum  added."  The  next  Army  Appropriation  Act  omitted  this 
provision,  but  it  was  held  that  tho  same,  though  in  the  ^orm  of  a  proviso, 
was  in  fact  ^fenetal  and  pennanent  lf*jfi»latioii.'     4,  I-Mi,  -Itfj/iM/,  ISS4- 

465.  The  Sundry  Civil  At;t  of  July  1,  1H9S,  appropriated  a  specified 
amount  fur  Ughting^  20  ate  lights  in  the  Executive  Mansion  Grounds 
and  Monument  Park  ytJ5  nights  at  not  exceeding  25  cents  per  light  por 
night,  which  amount  should,  cover  the  entire  cost  of  lighting  and 
maintaining  said  lights.  J/eftly  that  the  cost  of  necessary  excavations 
for  and  cxtcn-^lon  of  underground  conduits  to  carry  the  current  for  the 
new  lights  would  Iw  a  proper  charge  against  this  appi-opHation.  Card 
4fi41.  Juh/,  ISftK 

468.  Xo  iMirtof  an  appmpriation  which  has  Ix'cn  rnmio  fi)r  tho  erec- 
tion of  a  public  building  i-an  legally  1k!  u.sed  in  the  purch)i>e  of  f  urnitura 
therffor,  excejit  j^uch  in  tho  nature  of  fixtures  as  may  be  considered  a 
part  of  the  building  itM-Jt'  and  necessary  to  complete  it  for  the  purposes 
stated  in  the  appropriation  act"     Card  31*44,  Man-h^  2S(f9. 

487.  There  is  no  authority  of  law  for  the  expenditure  of  money  by 
the  I'Tiiled  States  on  a  roadway  over  which  it  has  no  right  of  way  or 
eAsonient.    Card  272^,  Awwmitr,  1890. 

46B.  The  nxpeiiditui'e  of  an  unexpended  balance  of  an  appropriation 
not  "made  sperilieally  for  the  service  of  any  tiscal  year"  (.Sec.  ;-l*»!>0. 
Rev.  Sts.)  is  not  rendered  illegal  by  the  lapse  of  time.     Card  4066, 

469.  On  an  application  made  to  the  Secretary  of  War  by  the  com- 
missioners of  Sheridan  C'ounty,  Wyoming,  for  an  appropriation  from 
the  IraiiwpcH'tatiori  fund  of  Iho  army,  of  ^:i.<MK>.00.  to  bo  expended 
by  said  county  through  the  commissioners  thereof,  to  assist  individ- 
uals in  the  construction  of  awagon  road  across  the  Big  Horn  range  of 

'Sec  .Knn\  A|»pr>>i>rialii)ri  Afl  f.>r  flwnl  yf-ar  pwlinti  Jant-  30.  ]8<M1  (13  Slat..  4^7), 
in  wliicli  m\i.-  "\  tuhnti-ii  tn  fiilisKHl  men  and  sale  of  stores  to  officers  on  credit  are 
riuiilurlv  antltonuHl:  aii<)  i-l  Oping.  At.  (Ten.,  6«!1. 

■tkic^Coiiip.  Jfec.,  i:t4. 
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aiouribiiiis,  it  appearing  tliiit  the  ruad  would  fm^ilitatc  inilitary  opera- 
tioitfi  it)  that  region^ /it hf,  that  a  s|iopial  ai-t  (if  ('on(,'rrt-.s  nppropi'iat- 
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QuurtpnuastcrV  D*?piirtnu'nt  not  being availabU'  for  the  piu'ijose.    Card 
20,  ,/»/y,  ISVl 

470.  Property  ran  not  be  leased  by  the  (iovernment  unh?ss  tht-re  ban 
been  an  ai>propriation  to  piiy  thu  ivntal;  and  where  an  PxiHtiii<r  uppto- 
priation  has  iM-'en  "L'stunded"  by  Coiigres,-;  such  extension  would 
autiiuri:!e  a  loase  only  during  the  period  of  thf  e.vtcn.sion.  Card  105, 
Awjust,  IS9.i. 

471.  The  net  of  Congress  of  Maivh  H,  IS'.t".  muking  upproprialions 
for  fortiliiTitionti.  &t'.,  contained  an  appropriation  of  #75,i)0(,i.<m_j  *•  for 
i-onstructioii  of  a  riprap  wall  for  protLH-tion  of  United  States  laiidn  at 
imndy  Hook.  New  Jeiisey."  /Aid.  that  under  See.  35.'i.  Rev.  8lf*.,  the 
expenditure  of  (his  appropriation  eould  not  legally  Ih)  made  Itefore 
juiTsdietioii  over  said  lands  had  been  cfded  by  the  8tAte  of  New  Jersey 
to  the  United  .SUitfH.     Card  «Ot!tl,  .•!/«•//,  jshr. 

472.  See.  JJ*i7'S.  K.  S. ,  prohiliiti*  the  uho  of  money  for  any  pur|X)se 
other  than  that  for  wliieh  it  was  appropriated.  Card  STi'l.  .V^rrtu- 
A*r,  JS9T.  Thus  /ui'/  that  the  expense  of  fencing  a  tnu-t  of  land,  the 
property  of  the  United  States,  intended  for  fortilication  puiiKwea, 
would  not  1hi  a  Ipgal  i^hargo  against  the  appropriation  for  river  and 
harbor  iniprovenients.  C-ard  7*it^  Jnuufifij,  JSfk'*.  Also  where  a  speci- 
fied amount  was  appropriati'd  for  "shelling  or  othi>rwise  improving 
to  completion."  a  speeified  road,  betworm  two  plaoe.^  named,  /«■///,  that 
the  appropriation  eould  tint  legally  be  applied  to  the  construetion  of 
an  entirely  different  road  from  that  referred  to  and  eonteinplated  by 
the  act.     Card3(i35.  .Yotvmhrr,  JS.97. 

473.  In  theAi-niy  Appropriation  Art  of  February  KT,  lSii3,  continued 
by  joint  i-esolution  of  June  20.  1S04,  under  the  head,  army  trims- 
poilHtion.  money  was  expressly  appit)priated  for  constructing  roads 
and  wharves.  //</</,  therefore,  that  ihe  expense  of  repairing  a  crib 
dock  and  approach  ihetvlo  l>e.!oiiging  to  the  tJovernuieiit  on  the  Fort 
M'ayne  Military  Ite-wiTalion.  ami  used  for  uiilitary  pui-poses,  would  lie 
a  proper  charge  against  the  >iiid  approjiriation  for  army  tmnsporta- 
tion.     Caixl  70,  Ju/y.  l.^iO.',. 

474.  The  .\rmy  A]>propriation  Act,  approved  August  fi.  lSii4,  lixecl 
tJie  number  of  clerks  and  messengers  To  be  employed  in  a  mimber  of 
given  otHees.  «ppi'opriatr<l  fur  their  paymertt  and  provided  that  they 
were  to  he  employed  and  apiMirtuim?d  to  the  .wveral  headqiwrters  and 
stations  by  the  Secretary  of  War.  The  number  wils  1 25  clerks  and  45 
mca.4cngcrs.      Two  clerics  in  excess  of  the  authorized  number  were 
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employed  for  a  sboit  time,  Jldd,  that  the  jut  Hppropriating  *!>a1arieif 
for  the  1:^5  clerks  atnouiitod  to  u  pi'uvUioii  of  luw  tfaiit  no  uiuro  thau 
that  number  should  1>e  employed  ou  the  work  specilied  in  the  )i<.'t.  aud 
hence  prohibited  the  eiuploytnent  or  payment  of  the  two  extra  rierks. 
Gird  ;.'*.io.      SejfttmUrs  l^iO^. 

476.  Where  the  United  States  ownh.  and  ha*  exeUi»ive  jiui-'dittion 
overa  niillt«ry  rewrratioii,  subject  to  a  right  of  way  through  the  >»me 
of  a  public  highway— /»</</,  that  the  oxpenKC  of  repairing  such  high- 
way would  be  a  legiil  charge  «gaiii;-t  the  fund*?  |x;j1aiiiing  to  the  geu* 
eral  appropriiition  for  army  transportation  of  the  QiuirtermasterV 
I>ei>artnii_'ul.  provided  the  repair  would  l»e  useful  for  military  pur- 
poe.e^.     Card  3t;t>3.      JVfYj/iW.  IS37. 

476.  JleUl^  that  tvlegramf*  sent  and  received  by  thoi^e  engaged  in 
recruiting  organ ization.s  of  the  volunteer  army  of  the  I'nited  States, 
anil  which  related  to  such  recruiting,  are  oiiiciai  and  may  be  jwid  for 
ad  telegnuiis  sent  and  received  in  carrying  on  such  ollicial  business 
of  tho  Governnjcnt,  out  of  the  appropriation  in  th«  <^uiiii.enuiLster*s 
Pcpartaiutil  made  for  that  purpo*ie.  and  at  the  rates  iLxed  for  other 
official  telegmms.    C«i-d  -iOTO.  July,  JiUM. 

477.  /I'f^i,  that  teh'gramH  containing  applications  for  leave*  of 
abaence,  for  extuusioii  of  «une  and  iuijiiiries  as  tu  whether  they  have 
!>een  granted,  independently  of  any  regulation  on  the  subject,  are  not 
''''telegrams  nn  ollic-ial  l>usineas"  within  thi'  meaning  of  the  act  making 
an  appropriation  for  payment  of  "cost  of  telegiauLs  on  ollicial  busi- 
neits,"'  and  can  not  IhereforR  Im>  paid  for  from  that  appropriation.' 
Card  '(!»:^:>,  S^j-ir/nh'-r,  /.V.W. 

478.  //(.A/,  that  tho  act  of  Oongivss  making  mi  appropriation  for  the 
"relief  of  the  iJPopUi  of  Alaska"  and  pi'»)vidihg  that  the  supplies  fhould 
1h'  purdia-sed  and  the  relief  furnished  under  the  direction  of  the  War 
Department  did  not  authorize  tho  uspuf  th(i  appropriation  to  reimburse 
private  portiex  for  relief  furnished  by  them  pnor  to  the  imssage  of  tho 

'RttftTriug(<.>l!iw«w«;tliBCoiii|itrolk-rutiiik-rtliitwof  <>«ni.il»?r2",  1K99,  Hii(liaCi>in[». 
Dec.,  fH) :  "  Jl  rwjUJri'H  im  mvuint-nl  Ui  vhow  lliiit  K-wvi-i*  are  jtraiiUKl  jor  Tlw  Iwaoflt 
of  Ihe  poi*Kiii:*i»iil  that  miy  coft  reUtitii;  thfivM  should  ti"1  l>e  liomc  by  tfii>  I'niteii 
8lai(*.  1  havr  to  wJviise  •  •  •  iiiBl  paid  tvlevrauis  hlioiild  not  be  \>ii'\  fur  Uy  Ihe 
United  J^tatce." 

When-  x  Hripuli-  SurRPon,  U.  R.  V.,  in  rh»ri|t«'  lA  a  hoHnital  nt  Phil«<lcl[>hia,  Pi-nn- 
pylvuiim.K-utcvrtaia  tvkv'iit'i'^^'ith  a  view  !<•  Mbtuiniiiu  Ieavi-«(<t  iit)K'ii<'e  (urxHiiirni 
iii  said  hixspltnl  whu  WL-re  CLtnvftleeeent  in  enrtliU>  tliiiii  t<>pi  lo  tlipir  homes  ami  iliUB 
n>lH'Ve  tho  hospital  nf  thi^'ir  <-Hrt<  anil  endhle  it  In  n-1ain  nn oriiuKicIfttiimx  fr>r  oilii-n 
of  thfMiirk  who  mitiht  bu  will  liii-n,'  for  treatment,  ihw  Si-irvtary  of  Wm.  lUnU'rHate 
(il  NovetiilxT  I",  1S!»'. ^I'l:  ■'Tht^i*L-nibii|r  of  fiu'Ii  n-li-smini:'  MniiiTtlii-cinnm^taiirrpB 
il)  viewed  a.-*  not  only  an  official  act  tx-rt'intifil  in  |iiir>>im)ti-i-(if  duly  1  ml  axalHo  in  the 
inUTTWUi  of  llie  militarv  fM?r%*ii*.  ami  in  uot  reaank-'l  as  pafijeia  tu  itii.*  pnivi^inun  of 
Par.  1209,  A.  R.,  vrhicfi  an-  held  w  apjityiiiK  to  ai'iiIii'RtiiniH  (or  i^-Tw.nal  Ifiivea  and 
tlierefore  does  not  come  within  tin-  WMiK' nf  tlic  ii|iiniiiri  ol  the  C.'tiiiiiilroiler  »£  the 
Trafuury  and  the  Jud^Advocaio  Gen«ral  of  thw  Army." 
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Bct.'    Cai'ds  607S,  Mur^h,  JS99;  T344,  Novetithtrr,  If<09;  7488,  Jana- 
•ir;f,  1900. 

479.  Fiv  ttct  of  (>jngTr.'*s  iipproved  July  K,  180S,  $i!(H),000  was 
iippropriiiUMl  **to  eTiiil)io  tlm  St'crpliirv  of  Wur,  in  hU  disorption,  to 
rauwc  to  lie  tmnrtiwri^'d  to  thoir  Ikiiiioh  thir  reiiiiiiiis  of  officers  uiid 
siildifrs  who  die  iit  niilttury  catiips  or  who  lire  kiileii  in  action  or  who 
dii.1  in  the  field  hI  pUu-cs  oiitnide  of  the  Iimit*>  of  the  Unitt'd  Statcn." 
//fW,  that  the  Hppi'opriation  rouid  he  used  for  providinj;  metallic 
rasket--*  aivd  nthcr  i^xpense-s  inrident  to  disintf^rring  the  ivmaiiH  and 
pr<r|)ariii;:  Them  fm-  shipiitf  nt  as  wt-II  iis  for  tninsportation  proper,  as 
stK'h  expenses  are  necessary  and  proper  lo  their  trans(K)rtalion.  Rut 
further  htM,  that  the  ai-t  did  nc4  apply  where  tlie  defefl.>*ed  offi*'er  or 
Bol<lier  died   within  tlie  Iiniit--<   of   the    United   States."     Card  4S08, 

480.  Where  the  eolleetors  of  eu^tomA  fflrrny  *pffiivrw)  under  the  mili- 
tary government  in  I*orto  Kieo  wei-e  reijni3-ed  to  tniiiisfer  n  (Kirt.ion 
of  the  funds  to  subsistence  oflieers  to  Iw  expended  for  thn  wulisistencft 
of  the  Bmiy,  //^W,  that  the  eollection,  transfer  and  ciiwliur^ementof 
(he^e  funds  were  under  the  control  of  the  tnilitary  eouunander  or 
uiilitary  governor  und  did  not  form  any  purl  of  un  appropriation 
made  hy  t'onjfress  ftu-  the  support  of  Ihi'  aniiy.  Such  funds  should 
nut  therefore  he  taken  up  on  aeeount.t  eurrent  of  dislnirsing  ol£rei-s  in 
coimiK^lion  with  funda  from  Mueh  appropriations.  Qird  5464,  D^ceni- 
bci\  iSOS. 

491.  See.  U^Ht'i,  Kev.  St*..  pro\"ides  that  "permanent  barracks  or 
quartor»  and  building^i  und  struetures  uf  n  permanent  nature  shall  not 
be  constructed  unless  detailed  v.-'tiutates  sluill  have  Iteen,  previously 
subuijtted  to  tVuijrii-ss,  and  ajjproved  liy  a  .special  appropriiitiou  for 
the  caiiie.  f^xeept  when  eonHtruclvd  by  the  troops;  and  ho  such  struc- 
turei*,  the  cost  of  which  shall  excee<l  twenty  thouNuul  dollar>.stiiilI  Im« 
erected  unless  by  r>]x-elal  authority  of  Coujiix'ss."'  in  pmctice  thiM 
i!>eotion  has  Ix'en  con>«trued  to  pi*ru]it  of  thin  cou»truetiou  out  of  tbe 
aiuuml  appropriation  for  "bamiekt*  and  ([uarteii*"  of  |>cnnnnent 
buildiujf*,  at  a  coat  not  to  exceed  ^20,tK.'o,  allbouj^'h  n*»  detailed 
estiiimte!)  "hove  been  previously  submitted  to  Congiv*!?*.  and  approved 
bya.«]jeeial  appnjpriation  for  the  panie."  ami  also  to  permit  of  the  con- 
struction of  more  than  one  j>ernianeut  buildiuj^  at  a  jHirticular  jntst 
for  the  same  pmijose,  oven  though  their  agtrregate  cost  should  exceed 
♦20,tHH).0fi.     1)1  view  of  the  iipparently  contnidietory  provisions  of 

'tw  A  t'-tiiiiii-  D4'i-.,i"i". 

'8ee  A.K..1«2.  g«  iuiienii<'<i  by<i.(>.  HI,  A.ti.  O..  18(»K,  whiVU  itnjvides  for  thi; 
caatM  of  8i>l»iU>w  <lviaK  within  rhe  litniM  of  the  TniTeii  WatCf.    Se*?  A.  R.  1W>  ci(  IWOI. 
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the  section, adri-i'd  tlmt the  construction  which  it  has  lywived  in  prac- 
tice he  adhered  to.     Cttrd  6i.i85.  S>-p{^mJ^;  lHii9, 

482.  Jloiiey  donated  and.  turned  owr  to  the  United  States  to  l>e 
exi>encled  upon  a  piiMic  work  would  have  to  Ijo  uppropriateU  by  Con- 
gi-e**  to  that  work  before   it   could   he   used   thei-eou.     Card    ltMI2. 


AMCY— EMPLOYMEHT  OF  FOR  CIVIL  PURPOSES' 

483.  I'nder  Art.  1\\  Soc.  4.  of  the  Constituiion,  the  »rniy  niay  be 
euiphiycd  to  protert  a  Statj?  from  '"invasion"  or  "domestic  violence," 
only  b}'  the  order  of  the  President,  made  "on  application  of  the  le^in- 
latniT.  or  of  the  pxeciilive  when  the  legislature  cnnnot  lie  convened." 
A  military  cnnim«nder,  of  whatcx'er  rank  or  eoiimiaiid,  can  have  no 
authority,  except  by  the  order  thuf-  made  of  the  President,  to  furnish 
troops  to  a  governor  or  other  functionary  of  a  State,  to  aid  him  In 
niakinj;  arrests  or  establishing  luw  ami  order.  XXX,  125,  JJ/lircA, 
1870;  Xhl,  306,  JprJl,  JS7fi. 

484.  The  proviso  of  the  Constitution — "when  the  legislature  eannot 
be  convened,''  may  be  said  to  mean  when'  it  i.-*  not  in  »«e!t«ion,  or  can- 
not, by  the  State  law.  be  assembled  forthwith  or  in  time  to  provide 
for  tho  emergency.  When  it  is  in  ses-sion,  or  can  h'gally  and  at  once 
be  culled  together,  it  will  not  be  lawful  for  the  l're!*ident  loeinploy  the 
army  on  the  Rpplieation  merely  of  the  governor.  XXX.  172,  Mrnvh^ 
1X70, 

485.  A  military  force  employed  according  to  Art.  IV.  Sec.  4,  of  the 
Con.stitution,  is  to  remain  under  the  direction  and  orders  of  the  Presi- 
dent as  commander-in •chief  and  Ids  miUtaiy  su^Hjrdinates:  it  cannot 
be  placed  under  tho  dinu't  orders  or  exclusivi'  disposition  of  the  gor- 
ernor  of  the  Slate.     XXX.  172,  m^mt;  cai-d  8383,  J/«//,  1900. 

486.  ThtKigh  diiin  are  t(»  Iw  met  with  in  tin;  riuthnrilics  lociking  to 
such  a  scrviw  as  legal,  it  is  (dear  that  the  milllary  forces  of  ibe  L'"nited 
States,  cannot,  u»  sm-h,  be  ijeruiitted.  in  any  event,  to  sen'e  upon  the 
pogsf  eomifatuv  iii  a  ^/(cr'j)^^  or  other  executive  oHiciwl  whose  function 
it  is  to  execute  the  local  lawi*  of  a  Stale  or  'I'errllory.  XXXVI,  450, 
3%,  mS,-  XXXIX,  458»  B77,  March  and  ./nne,  l'<trs. 

487.  It  is  provided  in  soc.  15of  the  act  of  June  is.  1.S78,  c.  2*i3.  that— 
"Fixiniand  after  the  iKW+tage  of  this  act  it  hhall  not  tw  lawful  to 
employ  any  part  of  thii  army  of  the  Tnited  SUtes  uh  a  /h/hw  mitiita- 
tua,  or  othei-wise.  for  the  ptiipose  of  executing  the  laws,  except  in 

*  1*01"  a  full  (luM-iMcioii  (if  thic  -ulijwt  ami  i.'italiim  "f  wntlmriti^'x,  —v  "The  I'm?  of 
thi'  Anny  in  Aiil  <>(  llw  Civil  Ponur,"  by  G.  N.  UislMtr.  Ju'.l){u.A(i%-ucatv  GmitinU, 
TJ,  8.  Army,  Appendix  B,  p.  7o9,  jmH. 
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such  Cities  and  uiulor  siirb  eircunistaiKH*s  tm  such  cuiplurnioiit  of  said 
f<ir(T  may  he  oxi>ri\ssly  «iitln>nziul  by  the  ('onstitution  <ir  by  m-t  of 
Conpiv-sH."'     In  viow  i)f  thif-  legi^tution,  Ac/'/hm  follows; 

That  whenever  a  marshal  or  deputy  nmrshiil  was  prevunted  from 
making  dup  sprvtre  of  judiriul  process,  for  the  iirn'st  of  pci-sons  or 
otherwise,  bythc  forcible  i-esistanee  oropjMJsitioii  of  nn  unlawful  i-om- 
binution  or  oasemblage  of  persons,  the  President  was  f'.r/nvsi'/i/  ttut/ioT' 
iztil  by  Sec.  53y^,  Kev.  Sts.  ,*  to  employ  .such  piirt  of  the  «nny  as  he 
uiif^ht  deem  necestiury  to  secure  the  due  iH'iTice  of  such  prwejss  and 
exet-ute  the  laws.  XXX1X,€65,  Septetnh^.IfffS;  XLIII.SO.^Vwwn- 
her.lSrOi  354.  May.  ISSO. 

Tim),  nutwilhslHiidiiig  tlie  legislalion  of  June  IS,  1878,  tiie  PreHidt-nt 
WfLs  authorized  to  employ  the  military  to  arrest  and  prevent  persuiiu 
«ngii^Ii)^  in  intrcKlncin^r  liquor  into  the  Indian  country  contiiiry  to 
law,  a»t  alrtO  to  arn-st  imthoum  Im^Iii^  otherwlsp  in  thi^  Indian  country  in 
violation  of  law,"  or  to  make  the  arnwt  therein  of  Indiaiw  rhargcd  with 
the  commission  of  crime;  such  employment  Ixiinp  I'xpriisJtli/  tiuUu/r/z^j/ 
by  Sws.  i'L-jt)  and  2152,  llev.  Sts.     XLIIl,  112,  JMvmbrr,  IS7.9. 

That  the  President  was  authoriiwd  by  see.  ai50,  Itev.  Sts.,  to  remove 
by  military  force,  aftera  rea.sonabIe  notii-e  to  quit,  pi'rtiiin  persons  com- 
niomnt  upon  un  Indian  res(.<rvation  i-onlrary  to  the  terms  of  a  ti-euty 
between  tho  United  Slates  and  the  tribe  oi-cupying  the  rescr^-ution,  and 

'  Ab  Ui  wJiat  })ruvu>iuu)<  u(  tlm  Cmielinuiuii  uiid  ui;t«  vS  Cuugnxw  arv  L-X4.v[>ti^,  eoe 
I»rHgT«p?Hi4MMJtl.  A.  R.  of  IWB  (56;i-.=p(lH  of  ltW)l). 

As  r,  S.  niHmlinltt  wrt*  iiol  rj^firr*^!'/  imtfi'iri^-<i  l)y  aiij-  Afl.  «if  I'unjfrww  to  *ninimr>ii 
tlitf  UiilittiTv  t'f  MTVL-  uu  11  )'\>*^  vviiiiUilitf  (this  ln?in)i  uuibi>mA'<l  un[y  indini'tly  au'l 
impticiliy  i>v  thi^  pruvision  at  Xhv  act  uf  Sept.  2H,  ITHft,  incMTnorBtt-'il  in  Seo.  r»7  of 
tlie  Kfvi«HrSl]iliiU'!',  HOpinx.  At.(;«-ti.,4lltt,4.  1;  Iji-tttTof  Al.  (icn.  E\-ftrlMtntliftlJ.  K 
Marvlial  Ivr  llic  No.  Dint.  it(  Fk.,  At.  Oeii.'u  OJlk*.  Auji.  20,  IWW;  ti«iK-nLl  liii'truL-- 
tkinsto  U.  S.  M»rMlia1f<  tf^m  .At.  tk'n.  Taft,  piililishctl  in  H.  O.  flfi,  ITdftni.  of  Anny, 
1870),  tlie  Hniiy  (.-Mil  iiol,  uinlrr  tlit:  i>xi>>1inu  Ihw,  It^lly  Mct  on  i\if  jh/mu'  (xniuMtm  ui 
a  oitin>hal  or  deputy  inantlml  vi  Un-  I'tiitwl  Swu-p.  See  16  Opms.  Al.  tJvn..,  162 
{Oct.  10,  1«7«);  (7  iii.,  242.  :1:H;  19  id.,  MW;  21  ul.,  72. 

While  ihe  *)iiJM-t  tj(  tlii^  wrviiiji:  of  tl,  S.  tr<io|M  oti  llw  /»hw  of  a  V.  H.  Mtm^Iml 
(vrliere  It-Kully  tLtiilumztiL  an  to  tien'c)  \»  niiiiply  io  tuvifi  awl  (-o-upent(«  with  liiin 
in  Ihp  rnforrttiiont  nf  ihe  process  conmiitteii  in  him  fur  cxi'ditinn,  and  the  cdin- 
tnaniU'rof  the  tivlaclimeut  in  lo  runnidt-r  liiinm:!!  a»)  ai-tinK  in  HuliDnliimtiuu  to  the 
«»"il  ollit.'ur  (see  At.  Gen.  Evarts's  lector  nf  instruclions  cit»^,  si'fru),  the  trooiw 
cuiploved  are  to  !»  regardwl  as  under  thf  t'ommaiid  nf  thi'ir  niilitary  miix-riom,  and 
dir<i,tfv  rt^ijifinciWe  to  Ihe  l.ittfra«  an  oXhur  vci-aMuns  ot  the  performanwf  luilitary 
duly  and  HT\iiv.    .'ieR<i.0.fl6,  A.G.O..  Ift76:  alflt>par.4f«.  A.R.of  ]  W5(,Vl7oni»l  I. 

'j-tv  f^cc.  r>;iOO,  Kev.  8t>i.,  ac  to  proclaniAtionii  by  Ihe  I'rrsideut  whiiiever  in  his 
juilEment  it  l>eix>met)  necessary  In  n^e  the  iiiiUtarj'  fortes  under  Secc.  537,  52!tS,  and 
olKI)  or  Oilier  wiaioii«  of  Title  LXIX.  It.  S.  A»  lUFlujicet-  u(  sui-li  pnK-laiimiiouM  sow 
Prmlnmation  ol  Ort.7,  !S78,  SOHtal..  WW;  do.  of  July  8  ami  9,  18H4,  28  Rtal..  tl'49, 
liV).  Srt-  alsrj  the  I'reaideiit'B  (Cleveland)  rv]ily  lo'ciov.  Allffidd,  Jidy  .'i,  WM — 
puhlisliwl  ill "  The Uwof  tlic  Anny  iu  Aid *>i tliv t'ivil  I'liwer"  { LielJtri.  Ajjiarndbt  B, 
pw»*,  pu(ft'  7!"l. 

*  But  note  that,  in  view  of  the  prnvidicns  rd  Sec.  21ftl,  Rev.  Sl«.,  im  ottit^-r  <if  Iho 
army  wlio  dHaine  a  jionKiii  arnvted  undrr  Sec.  '^\TyO  luii^i-r  thiin  li\e  duvH  tiid<tre 
" tXiOVL-yinff  him  to  tlic  civil  iiulhorily."  nr  unttjt-i  t«  htm  when  in  urri^t  to  nnroJi-ton- 
ality  hanh  trratnient,  rerxient  hinii>elf  liuhlc  to  ntt  action  in  daniajnw  f<;r  fahw  impriiton- 
ment.     In  re  Ourr,  3  Sawyer.  RUi;  Walvn  v.  Cumx'WU,  5  id.,  1'. 
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who  thei-efuiv  wprt>  there  "in  violation  of  law*'  in  the  mnoe  of  that 
seLliun.'     XXXVU,  -'m,  Jnnnary,  IM76. 

488.  In  )ill  f  (iM's  nf  civil  disonlpiMordotiipstie  violence,  it  is  th^dnty 
uf  till)  iii'iiiy  to  proMprvo  lui  iittltttdo  of  iiHlilTorerico  Hiid  inaction  till 
ordeiTtl  to  net  liy  the  Prpwidoiit,  Iiy  the  mithority  of  tlic  Constitution  or 
of  Sec.  •2\!}0, 52l»T  or  JJi!i*S,  Kev.  St*.,  or  other  |iul>Iic  slatiitn.  An  orticer 
or  soWiiT  may  indeed  interfere  to  arrost  a  piTwin  in  the  ax't  of  cotu- 
mitting  a  t-rime,  or  to  prevent  a  hveaeh  of  the  penre  in  his  pivsence, 
but  this  be  does  ils  a  L-itizon  and  not  in  bin  military  t-iipacity.  (See 
TwEKTY-ixjiuTH  Ahtk^le.)  Any  comhiiiL'd  effort  by  the  mllituiT.  as 
8ueh.  ti»  make  arrests  or  otherwise  pit'vent  l)reacbe«  of  the  pence  or 
violations  ol  laiv  in  civil  eases,  except  by  the  oi-der  of  the  Pri'sident, 
must  nei^-essarily  lai  illegal.  Jn  ii  ease  of  civil  disturbance  in  violation 
of  the  laws  of  a  .State,  a  military  comiiianJer  cannot  ro/untrt-r  lo 
inttMTenc  with  his  conmiaiid  without  iinurring  a  personal  responsibil- 
ity for  his  acts.  In  the  absence  of  the  requisite  oitlers  ho  may  not 
even  march  or  array  his  command  for  the  purpose  of  exerting  a  inotal 
effect  or  na  effect  in  tcm/wr/i;  such  a  tloiTionstration  indeed  r-ouid 
only  caniprouii»o  the  authority  of  the  United  State-'^while  insuliingthe 
sovereignty  of  the  State.  XXX,  1*25,  J/i(/-/;A,  J\7f);  XXXII.  L'-il, 
January,  h72:  XXXVl,  4:)(',  May.  Wu;  XLl,  UOfi.  ApriL  h^7^. 

489.  il'hl  to  i>e  at  leiwt  doubtful  whether  the  authority  of  the 
rre.videat  as  Couiraander-in-ehief  could  lepilly  by  extended  to  the 
oiidering  of  an  officer  of  the  army  upon  the  purely  eivil  duty  of 
instructing  Iiifiian  youth,  imlcss  irulred  such  in.-trm-tion  was  to  be 
given  by  him  as  a  professor  of  a  college,  &x.^  umler  See.  \'l-lh^  Kev. 
Sts.  Special  duties  of  an  exelnKiively  eivil  character,  wheir.  Intended 
to  \v&  anything  more  than  meivly  temporary.  tiHve  in  general  been 
devolved  upon  DiiUtary  oiticer--  only  by  the  authority  of  t-xprc-s  legid- 
Lation,' — as,  for  example,  in  the  cases  provided  for  by  Sc-c*.  \1'lh,  2(»rt3, 
2100.  and  4*iK7,  Rev.  St«..  in  which  authority  luw  lieen  given  liy  Con- 
gress for  the  empluynrent  of  ofiieei*s  of  the  army  iis  professor.'i.  i!4c., 
of  college-i,  Indian  ageuts,  and  aN-istant*  in  taking  the  census'  and  on 
the  coast  survey.  So,  adrhiA,  tlnit,  if  thought  expedient  to  devtdv© 
uix>n  military  officers  the  function  of  the  instruction  of  Indian  youth, 
gpecific  aulhoritv  Im  obtained  from  Congress  for  the  pur]>ose.*  XLI, 
545,  April,  1S7U. ^^ _^__ 

•Bee  H  Oitinx.  At.  Cen.,  461;  20  \d.,  341>:  ehiI  note  thu  iiruclauiaUon  of  the  Preaf- 
cltTiit  piililbrui)  in  (i.  O.  tli,  ]Mqn.  of  Amiy,  I>tMJ.  rclatini;  tn  the  inlru^iun  uf  imBii- 
tliuriwi  jienions  ujwn  the  "  Indian  TerriUin  "  ami  iltvlnritiK  tlmt  th<*  amiv  vtimUl 

'8(f  i;'n.  ;W,  HdriiT.  of  Army,  18,W. 

•C'juartte  w««  aiv> ■rdiriKly  rew^ru^l  to  (or  autbririty  in  this  tnt^uire,  and  bv  ihe 
Act  of  June  23,  18"fl,  c.  35,  e.  7.  tlit:  t-wrvUiry  of  War  niiji  9(>witilly  omjjowered  "to 
i1l>IiuI  nil  liflii-wr  of  the  army  nL>t  iiIhai'  the  miik  o{  t-atttnin  fi>rKE>ecui]  diuy  with 
n-(fn'iif«  I'j  Iniiian  eilueaUon. "  A  JeWil  wnit  Tuade  miooniiuKly— by  H.  <V  194, 
IkUjts.  of  .\niiy,  Aug.  23,  1B79. 
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490.  Ihld  that,  in  the  cxocution  oi  process  of  Bn*(wt  under  tho  oct 
of  Mflvph  '?,,  ISS.*!  (rcndoriiij,'  Indians  anipniible  to  thu  critiiinnl  liiws  of 
the  Territories),  the  niilitury  may.  In-  direelion  of  the  A^reaident.  legally 
be  employed  lo  aid  th<!  ciril  officlnls  in  such  anvsts,  sueh  employment 
being-  exprea-^lv  uuthorized  hv  Sec.  2152,  Kev.  Sts.  LIII.  379,  Ajtril. 
1SS7. 

491.  The  Industrial  Training  School  for  the  Chilocco  Indians  not 
beinp  i'MtnMi>»hed  "at  a  viiciiiit  military  \yty^l  uv  hnrraeks  set  Aside  for 
its  use  by  the  Scci^etary  of  War,"  held  that  the  Secretary  would  not 
be  authorized  to  detail  an  ofEcer  of  the  anny  for  duty  there  *'1n  con- 
nectioM  with  Indian  educatioti,"  under  thft  act  of  July  31,  18S2,  ch. 

36a.    XI  .IX,  :i'ji>,  S'-ptf-mhtf.  issr>. 

498.  There  i.s  not  in  the  treaties  with  the  Indians  of  tl»e  Indian  Tern- 
tor)-,  or  Sees.  :il47.  2130,  21.13,  Rer.  Sts.,  any  expre?is  aiithnrity  ve.-led 
iu  the  President  to  use  the  army  in  sueh  territory  for  the  apprehen- 
sion of  local  mbbers  or  thieves,  etc.,  or  for  the  protection  of  corpora- 
tion!- or  individuals  from  ^-lu-h  robbei-s  tir  other  outlaws,  except  in  !*o 
far  iLtt  such  offenders  may  l)e  persions  who  arc  in,  or  are  att<^mptin;jf  to 
enter  the  Indian  eountn,'  "  contrary-  to  law,"  or  are  Indian-t  rharj.^d 
with  eriuie.  (Sec.  31.5*2,  Rev.  Sbi.)  In  these  cases  they  could  Iw 
apprehendiMl  by  the  military  forces,  but  only  by  virtue  of  and  con- 
foiTuably  to  the  ^Uituti^s  cited,  and  nut  (unless  they  be  Indiana)  because 
they  are  train  robbci"!*  or  other  utfunders  ugaiiifit  tile  lo<-al  ]>eace  or 
laws.'     Cards  54:?,  OvU>3jer.  JS94;  5354.  Soivmhr,  Jfy'OS. 

498.  Under  act  of  \Jay  17,  1884,  a  civil  government,  consisting;  of 
an  exe<'utive  and  ii  judicliil  brant-h.  was  established  foi-  Alaska.  iin<l  the 
j^!uenil  lav^s  of  Oregon  were  uiado  the  Uiws  of  the  territory.  On  the 
question  whether  tlie  anuy  could  be  iu«ed  to  enforce  tlie  law  in  that 
territory.  /('•/»/.  timt  if  the  United  Stat<?«  iiiar^hai  should  ask  fur  uiilitury 
Hijriistaiice  to  eual>ie  iiiui  lo  execute  a  pi-occi*s  which  he  18  unlawfully 
prevented  from  exucutiu)^,  it  could  lejijaJly  ho  given  hiru  by  tho  Presi- 
dent. The  aetof  .Tune  I.s.  ISTS,  does  not  preclude  »u*-h  action,  because, 
a»  held  by  the  United  States  Suprcuie  Court,  tho  President  has  by 
virtue  of  bis  Constitutional  puwere  to  take  care  that  the  laws  are  faith- 
fully exts-uted  and  as  comniandcr-in-i-hlef  of  the  army  the  [Mjwer  to 
Ufsc  force  when  nw«s>«i'y  in  the  execution  of  the  laws  of  the  United 
States.'     Card  :U19.  Apnl,  1897. 

'  Ai»  lo  th(.'  ibH*  iif  r.  S.  tnM>i«t  in  i-m*-  of  iiutitrnvtiitn  «t  Hiit  i-inUiiiKriiu^r  tlic 
[jnblio  ifrf'i-erly  iif  the  Utiite«l  SlftU*.",  ijr  in  r^nv  •■■i  attemplt*-!  or  llnv«u-iivil  mti'rrii|>- 
tion  of  ihe  I",  S,  mnil^or  other f<|iiiva1eiit  I'uifrjrciiry,  «*e  A.  R.,4!(d  (Slitf  o(  IflOl). 

'f?ee  In  rr  Ncti^tli'.  l-'JA  IT.  S.,  I, and  autiinrilie^  cited. 
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ARMY  REGULATIONS. 

494.  Army  reg^uiatioiis  proper  ure  oxetutive  or  aIlmuli^tl'ativ«  rules 
umi  (iiivi-tiuiifi  II?*  distiiiiruislu'd  from  j-Ututes.'  A  re<^ulatiuo  iu  von- 
iMvl  with  urt  fxif*titig  lU't  uf  CuIlg^rl■^s  ljiii  ba\'o  no  leyol  effect;  if,  »ub- 
s(»i|uently  to  tho  issue  of  a  regulation,  uii  net  is  passed  with  which  it 
conflicts,  it  bwomes  ut  once  iinpei-utive."  XXXVIU,  ^55,  Aif^u^t, 
mC^  64i,  JuMy  1S77;.  43.  iUa,  SowmUr,  la'JO;  49,  27t>,  Sejftetnhcr^ 
ISBIi  60, 471,  Jubj.  ISHi;  68, 187»  ./««*-,  7A9^.  Amiy  regulations,  like 
8talut(*s,  tiro  not  to  >io  {jiven  a  retroai'tin;  effect  unless  their  language 
clearly  riMiuiiTs  it.    28,  :itii),  Xt/i^tnlMr,  liiHS. 

496.  An  authority  which  can  legally  bo  vested  by  Icglslatiaii  only, 
cannot  of  i'our.so  l)o  conferred  by  an  executive  regulation.  Thus  finld 
tliat  thr.  expenditure  of  the  proceeds  of  tho  sale  of  articles  manufactured 
by  tho  prisonem  at  the  Military  Prison,  such  proceeds  Iwing  jmblic 
funds,  could  not  properly  lio  the  subject  of  an  aniiy  regulution.  XLII, 
24.  Ortoher,  2S78. 

496.  Held  that  the  provision  of  a.  37,  c.  299,  act  of  July  28,  1866, 

'Army  r^-^iilati' itw  are  nut  Vi  lie  (TorifDundwJ  «ith  thi?  "rules  (ur  thit  goverriiHc.iit 
and  n.v'il'LU'JQ  ol  t)>o  Iftnil  [and  luival)  lorijw,"  wtjirh  C>in^ivr«  in  «,nii|mwere<l  to 
niako,  liy  S(v.  S,  Art,  I  nf  tlm  Oonctilntion :  ihftne  Wiii^,  nf  (v>iir»e,  tlnlulurti  nileft. 
Tin- iiw  ii»  tliiRneiUuii  of  the  woni  "ivnuluiirm:"  tlie  fjict  that  llw  juiMiwhe'l  Army 
RitgiilfttionM  fonlAin  fniiK^ry  ^lAtulorj*  |inn'ir<ir)n.'«  nut  illntingiimtiLtl  from  tliotnaivof 
TV^iilMli'inn  [mtjier,  ntid  f iitlirai-n  alnc>  wmiif  miliit-itM  wliicli  tt-vm  muin-ely  williiii  th« 
HLHtifV  uf  i-xtfUtiVL*  iHrtttii-n  yr  tnilitiiry  orJi-ni  Iml  li^  I'lTtaiii  mt)>i.T  to  the  pmvitiuo 
of  tno  xtiilttto  taw:  And  the  fiirihiT  tiux  thnt  th(>  Armvtte^nlBtionsns  ahudyreccSs-cd 
H  Bifi-ial  rii'iijiitiliiii]  (!«««  §  -llWi,  /I'/tt'j  in  ihr-  art  <i(  July  2H,  IStVi — ihi-w*  icin-iiinwUtii'-eB 
Iiftv«  cuiilribiiivd  lu  ri'iifiiK^  tv«iiliiliyiis  with  Ktatnu-st  much  to  tin*  eiiitNirnuwiucnt  of 
the  Hiidt-nt  ttf  luihtary  Inw.  Hetfiilaliont*  iimju^r  ( iiFitiki>  ftrTiiOiw  <pf  war,  which  »re 
i!>tBti>liT<  ]i  iirt?  :>im))ly  on!i-rn  Ami  ilir«cti()nB  niiuii?  and  ]>ulili.ihi->t  tti  t hi- army  by  the 
I'rw'iOi.-iil,  cithtT  a**ijt>iiirnandi;r-iii-Chii?(,  l-ir  ihv  ihihuwi's  o(  tlio  exeMse  of  cuuimaiid 
over  thi.'  srmy,  r>r  m  Kxecutive,  for  the  purpoMQ  m  the  execution  ot  poven  veeted 
ill  liini  l>y  law, 

"A:*  ilhiMntticiu  the  diKtincrlion  between  t^tatmeH  nnd  reculaiionx,  and  the  principle 
that  rp)^ilatii>n^  ruTi  havo  fiijve  tmlv  wi  far  rut  th^'V  are  nut  iniMnmntent  with  tho  sCat- 
nte  law,  w-e  Iriile-t  ^^(at«l  i-.  WvIwIit,  l>avfi!S  ':W,  ali-h'.l,  and  2  \\»n;  -Hi.  M-QO; 
BtKwIy  t:  fiiJt*'.!  Statw,  1  Wood.  &  Mitiot,  150.  ItH;  MvCall'B  Ca-e.  5  I'hilu.  259;  In 
rftiriiier,  lit  \Viw.,-l47:  iraRniiicrr.  United  Ktal««,  j>everpiix  Wt.  ('Is. ),  14S;  lOnins. 
At-  Ci.-ii.  -Mill;  4  <■/..  anW.  L'2(.  l'25~7i  6  id.,  10,  211,  215,  367,  m>;  8  i<J,,  3.15,  »«;  11 
id.,  251,  :>.H;  (rUricn.  31. 

As  t(>  the  inferior  fonm  and  cibligution  n[  the  British  Army  Ri^ulatinnn  afl  (-oni- 
Mirtd  witli  the  Mutiny  Ad  (&nd  ArtiL-k*H  of  "Wac  thcrttiy  aiiihi->ri]c^1 1,  nee  Samuel, 
1113-197.  t^liMly  ( Mil.  &  Mar.  Law.  p.  65)  illuHtratt'e  the  nature-  of  iht-w  R^'^ulatioiLt 
in  nolinji  that  orij:in«fly,  "Each  Goloncl  had  lii«  own  ^^tatlltinl(  Ordom— no  tit-neml 
KvcidatiKiiH  twiiii;  in  L'Xi*t<'nci- — fur  the  di'M;i]iliiie  and  esf  rfisc  i<f  his  re);inient." 

That  n'tftilatinnH  [>n)mnlL,'iil'.'<I  llir"unh  tliu  Swrvlary  id  War  an;  lo  he  "  rtHvi^ed  as 
the  OL'ls  (if  thf.'  Exfcutiv)'/'— f(v  United  J-tatcs  r.  Kliiinon.  If!  IVtcrH,  2fll.  301;  L'nitpd 
Stale'"  I.  \VeI)*ter,  UtiveiisIW,  W;  I'liiteil  Staleur,  Fnjpman.  t  W4iofi.  ik  Minot,  4.'>.  .iO-l ; 
L/x'kiiigtiKi'st'iWH.'.  Brightly.  2S«:  MeLlaira  Cui-f,  5  I'liila.!.,  2811;  In  matter  ol  Span- 
pier.  11  atlcli.,  ans,  Sffli;— in  connection  with  other  nuthoritJM  notod  under  SEcnCTAHT 
i>y  W.\K. 

SMtalw,  (or  au  exhattstivi-'  discuHBion  ut  this  suhjci-t  and  citation  of  authoritieB, 
"Reiiiarkit  on  the  .\riny  Itt-yiilntions  und  Ext-cnti vt-  Regulations  iti  tienoial.''  by  G. 
SoniiMii  l-ielit^r,  JudgvAdvixnlir  OcmiTiil,  ['.  t*.  Army,  ApiKiidix  A,  jp.  703,  j/ott. 


A^MY    REOri-ATrOTW. 


which,  in  directing  the  Secretary  of  War  |«  pn-jMirc  and  report  to  Con- 
(fress  at  its  next  session  ii  new  net  of  reffiiliitioiit*.  ikUIciI.  "the  existing 
rejpilations  to  reiimiii  in  fore*'  until  tViiiffrp.ss  wluill  biivo  netwL  on  saiil 
report,'' — meant  merely  that  the  sauie  shouht  renmiti  in  force  tri  regxt- 
httiuh't;  it  did  not  i-omnuinieule  to  them  the  ijnalil y  or  effec^t  of  Mfiifitf>it. 
XXXlII.6i;t;../«««tfry.iA7.^,-  XXXVn,4l7.J/«rrA,W7e;  XXXTX, 
235,  fJctijfi^,  1877. 

Thin  eriiictment  wiw  hut  teftipttniry,  and  wn<*  not  ineorpiirnti'd  in  any 
fonn  in  the  R(H-ised  Stutiites.  (It  expired  iil  the  I'lul  of  the  2d  srsnion 
of  the  Sitth  Congress,  no  code  of  n^iriilation-s  hiivlnj;  (»een  reporti'd  to 
that  Congress  hy  ihe  Sern'taiy  of  War  as  ivqtiin-d  hy  the  act.)  Mean- 
while the  n'mdationM  in  foreo  in  -Inly,  IhtSii.  have  lioeti  very  oonsider- 
ahly  ino<litied  and  added  to.'  Thus  there  is  now  no  I'xisiing  statiitoi*y 
sHTiction — sueh  as  that  of  Sec.  1547.  Rev.  Sts..  in  regard  to  the  regula- 
tions of  the  nary' — for  the  Anny  Kegnlatiofi.s  as  a  whoh-.  No  jiuch 
sanction,  however,  or  nvognition,  is  m-crtmirt/  to  give  effect  to  regala-/ 
tions  proper."     XXXIX,  -iiW,  Oct.Ji,:,-,  JA77. 

497.  A  (jrenrh  of  an  army  i-eguliitioii.  im]X)»ing  u  duty  upon  an  otfi- 
cer  or  soldier,  is  in  general  ebarp-aijle  us  ''eonduet  to  the  pn-judice 
of  good  order  and  military  diseipliue,"  and  ptmistiahle  under  Ail.  62. 
XXXI X,  28a,  Xo,Ymfh-r',  /S77. 

498.  Par.  731,  A.  K.  (IfSSit),  forbiddingoIficei-»"'togiveortakiJrueeipl<< 
io  Wank  for  pnblie  money  or  property,"  &c.,  U  soimd  in  principle,  and 
no  9ufBeieiit  reasons  aiv  jwrwived  why  Exceptions  to  this  nde  should 
be  authorized  in  ca.^es  of  officers'  pay  accountj*.     68,  4211,  M'trrh,  180S. 

499.  Army  regulationw  may  he  divided  into  seveiii!  classes:  (I)  Those 
whirti  have  received  the  sam-tion  ar  <-oiitirmtttion  of  tV^ngress.  (i!) 
those  that  are  made  pursuiini.  to  and  in  execution  of  a  statute,  and 
(3)  those  mnile  hy  the  President  as  commander-in-chief  of  the  aniiy 
and  as  executive  nod  not  made  in  supplement  to  a  statute.'  Uegulft- 
tion!4  of  the  lirst  *-la.-s  tan  not  he  altered,  nor  can  excejitions  lo  them 
be   made  by   executivt'  autJictrity    unless  the  regulutions   thi-ni^Oves 

'Tlif  i>|iiitinn  ok iin{'.'»t*tHt  l>y  tW  Ariomey  iietuTnl  (U  <}|iit)f..  IfW,  1  liJ— JaniiJir>'. 

18":i)  tliat.  )t\  tlit^iK't  (if  I.StttI,  "iliir  Hiilhority  tc nlify  "  tlii' I)k-ii  ^xipIui^  iiriny  n-K"- 

Ikttnos,  ■■]>n'V)"»s'ly  [h iMst-s-pe*!  by  the  Kxwniiivf,"  urnliT  itic  m-l  mI  AjtU  2\,  ISIO, 
"  woiiltl  •■erm  to  liMvir  In-cii  tnkvii  nwHv," — wiif  Ajijum'tilly  Tii>t  n  in  cur  nil  in  liv  \\w 
S«;i¥*4iry  uf  War;  rt'i^'Hli-'l  n]L>ilifUiitiohi*<.>t  tliusv  r*.-uiilutiuiisluLviii^  Ix'^-ii  iiubllshtx} 
in  <>nli«m  Mnce  ins  well  as  before)  the  dale  of  t\w  •i])ini<in.  In  rnilcn  Swim  f. 
Kliawfin.  IH  IVtcm,  2!iH,  ;iOI,  tlif  Hiiprpitie  (Vjiirl,  n-frrriiig  In  ihf  p-iti-nil  iw>ufr  n(  tlie 
Kiievuciv).^  til  imiitiilv  Hiiiiy  rL'ftuluiit^ns,  olwurvee:— "Tin-  [M>HtT  in  vKlublisb  iuij;liu8, 
nerovarily,  till' j^Hiwcr  Io  nullify     •     "     •     nD'rtHkK- iiiie>»." 

^Thini-tH'tinij  IH  as  fiillijwn:— "'Thf  (inU-n",  nyiibHidrtM,  hihI  iriHtnu-tinnH  ii*<iHii  hy, 
IhcSj^TPliiry  I'l  llit?  Navy  priur  tt>  Julv  1-1,  ISt^,  with  ciK-b  v,  itrntidriH  h-i  \w  may 
Diorc  liavt'  nilnpnnl,  nilb  tlio  approval  it(  i)ic  Pnviil^'nt.  r-hull  Im!  nico^cniziH]  uh  the 
rcffuln tions  nf  iltii  Nxt y  milijitt  to altvratinns ailopteil  in  Ibe  name  laannt-r." 

'Se?  Jirat  nolo  uii'Ierlhis  Title. 

*See  IJcber  fin  Hefruluiioiu,  cirnl  in  note  S  In  )  404,  anlf. 
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provido  for  it.  Card  ao74.  J/am/i,  1H9G.  Kej^^ulatiuiis  of  the  sfN^ond 
Ha-sd — ihow  made  pursuant  to  or  in  Rxwution  of  ix  stuluto  -nwv,  unless 
prohiliitL'd  liy  tliu  stillnlv,  bu  luodiliotl  by  thi!  executive  jiiitliority.  but 
until  this  is  dooL*  thuy  uro  bindinj*  a«  well  on  the  autUority  that  uiude 
thi-ni  Hs  on  otiion^.  Thus,  h'-hl  tliiit  thu  nt^ulutions  nrlutin^  to  the 
exiiiuiiiiLlion  of  t^'nlistt'd  inim  for  euaniiL'^ion!>  under  iti-t  of  C'ongrv^ 
of  July  30.  ISya,  wiM-Hof  this  clu^s,  und  timt  thort-foiti  the  ruquirfuieut 
i-espw-tinp  physit-al  «iualili<-itliuiis.  havinjj  liecii  pn'wribed  j'ur^'uant  tx» 
iinact  of  C*ingre»K,  wan  a**  binditijc  iis  if  iiicurpomted  in  (!»•  lu-t  it^f 
auiltoiiUl  not  lepilly  \w  waived  in  a  parfiriiliir  caise.  Oird*i  1819, 
Noft:mitfi\  tHUit:  2074,  >fwy/w,'  H211',  May.  ISffT.  With  rpfpiTm-P  to 
the  third  rlust?,  ibn  lai^^e  bcxly  of  ri-^ulntions  (riniiiialirig  fniin  and 
deiMMidiiiji'  Mihdy  on  thir  authority  of  tlm  Prcsidnnt  hm  coniiimnder-in- 
t'blt'f,  it  has  .«<r>metiniaM  tM»en  clainjcd  tliat  thu  sann!  nil«  should  bo 
applied  that  is  appHrd  to  n '^illations  niadi*  puvNuant  to  a  statute. 
This  has  not,  howi-vvr.  bet-n  done  in  praclirp,  and  (should  not  bo  done 
for  tbf.  ri-n-son  that  it  would  be  an  unnp(T.s8ury.  cuibarm^sing'  and  pt'-r- 
hap«  uiu'onstitutional  limitaitioti  upon  Ibo  iiutbority  of  the  President 
a.si'ommandi>r-in-<'bief.  Tot-xenipt  from  eouipliani*e  with  a  particular 
H'^ulation  of  this  cioss  in  an  esceptioiml  ease  would  feeiu  to  lie  a 
lawful  exercise  <»f  that  authority.  Thu«  Mf/  that  the  Set-retiiiy  of 
War  could,  wlii'iv  tho  int<(re«ta  of  the  jroverninent  demanded  it,  dl^- 
pCHHe  with  the  bond  rei)uirc<^l  of  eontraetoi-H  by  A.  K..  55jt  (4)38  of 
ltK)l).     Card  2074,  Mnrr/,,  JHiUJ. 

000.  There  is  a  lar^e  mass  of  nmtu>r^  over  whieh  th«  Kxecutivo 
would  have  jurisdietion  if  Con^jress,  with  ll>  riuiwi'inr  jurisdiction 
(undt'r  the  eonsLiMitional  |H)wer  to  niise  arniiet)  anil  to  make  rules  fur 
thegoverrunent  anil  refutation  of  the  land  and  naval  forces)  had  not 
oeeupii'd  llio  field.  In  all  surli  ea-'es.  to  the  extent  that  Conj»'re.-<8  regu- 
late-* the  subject,  the  iHtwer  of  the  Executive  to  art  in  ifpird  lo  it  is 
taken  away.  Thus  Congress,  by  Siv.  1102,  Rev.  Sis.,  prescrilied  that 
eat'h  cavalry  regiment  shall  consist  of  twelve  troops.  To  "skeleton- 
ize" some  of  these  [rnops,  that  is,  to  discontinue  them  for  a  time, 
would  be  pmcttcally  lo  clmntre  the  statuii>ry  (trjranization,  and  wlnHlier 
this  can  lie  dune  by  Kxerutive  oi-der.  tn  ihi'  absence  nf  sratut^ir}' 
ftuthoritv.  is  open  to  serious  doubt.     Card  StJori,  Ortnhr,  1S97. 

801.  Theivi  is  no  statutory  authority  forninkinjj  a  rr^jjulation  placing 
civilian  eniployet's  of  the  govcrnincnt  on  the  siinie  footiiifr  ils  dU- 
charged  s()ldiers  with  regard  to  rations  whib*  under  trcaiinent  in 
nospilal,  but  neither  is  there  statutory  authority  fur  the  regulation  in 
regartl  to  disi-barged  soldiers.     The  tvest  that  ran  l«»  said  of  sueb  rcg- 
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ulatloi)^,  liky  tbe  order-*  of  tbo  Wur  Depurtmcut  f«r  iwue  uf  rntioiw 
to  witfiTtTs  fixjm  titxjd  iititi  faiiiiuo,  is  tbiit  they  »'*»■  fuunded  on  a  kind 
of  necessity,  fudouhtedly  they  should  be  aulhoriz»^d  hy  slaliite, 
Oird  Vl4yi.  DecfthhT,  1900. 

AEREST     MILITARY. 

MS.  An  officer  may  Ijc  put  in  arrest  by  a  yeriial  i>rwTiit<?ii  ordei*  or 
oonmiuiiicHtion  from  tin  Hiith{)rl7x-d  t^LipiTior.  tidvising  hitii  (tiat  he  is 
placed  in  Bnv.-*t  or  will  eonsidiT  himself  in  anejst,  or  in  terms  to  that 
effect:  the  reaeoii  for  ihe  nrre-st  need  iwt  he  speeiJied.  At  the  «unie 
time  he  is  iisnaUy  n;<[uired  to  »*uriviider  his  swonl.  Ihoiifih  this  for- 
mality may  Ite  di-spent^ed  with.  Itutnii  arivfiit.  thun^di  an  almuHt  invu> 
ritthle.  is  nut  an  essential  preliminary  to  a  military  trial;  to  ^ive  tlie 
court  jiiriwlietioii  it  i-*  nut  neeestyiry  t)i»t  the  aeen.sed  .should  have  been 
arrested;  it  U  Hiifrieient  if  he  voluntarily,  or  in  oli^fdienee  tn  an  order 
directing  hint  to  do  so.  appt>ar8  and  sultinilM  himself  to  trial,  ilw. 
neither  the  fuet  that  iin  iieeus^'d  liiw  not  In^en  formally  arre.-*teil,  or 
arrested  at  all.  nor  the  fact  thai,  havinj^  lieen  once  arrested  and 
released  fi"oni  arrest,  he  has  not  U-eu  re-anvsted  liefore  trial,  can  bo 
pleaded  in  lair  of  trial  or  (Tinnlitule  any  gmund  of  exception  tn  the 
^'alidity  of  the  procecdliigsor  sentence,  II,  "T,  JA»r/*,  /.%'J/  XVII^ 
411*.  UtrUMr.  imG;  XlXAl'KJ'lhnuirt/.IJiOG;  XXTX,  4Tii.  Xo>'^mhtr, 
1800:  XXX.  Ui4.  ^fin■h,  imO;  XXXV.  U->,  J.oui.in,.  lH7i.  An 
officer  is  in  no  case  entitled  to  (f'-niamJ  to  lie  arrp-st«''d.     XVII.  4U(, 

a03.  Except  ill  the  class  of  cases  indifurcd  in  Art.  )i\,  only  "i.om- 
niaiidin}ijortifers"<-an  place  i-onimissicuu-d  otbecrs  in  arrest.  (See  A.  K. 
231  of  ISiIB;  01^8  of  IHOI.)  The  eoiiimandiiifjf  officer  thus  anthoriwd  is 
the  coiimuinder  of  tbe  repfinicnt.  sepai'afe  mmpan /,  deta<'hnicnt.  pcK-^t. 
departnient,  &c.,  in  whirh  the  officer  is  >crTing.  XXVI.  (H^,  J'lfy^ 
J8C^.  Whem  a  coiiipnny  is  included  in  a  post  command,  thi'  com- 
mander of  the  post,  rather  than  the  company  commander,  is  the 
proper  officer  to  make  the  arrest  of  a  suballenj  of  the  company. 
XXIX,  .104,  O/oA.'*',  ISU9. 

604.  It  is  clearly  to  be  inferred  from  the  Army  Reyulallons  that 
untc"  other  liniits  are  specially  fts*ipied  him,  an  officer  In  arivst  must 
contine  himself  to  bis  ipiarters.  It  is  genemlly  uuderstotxl  indeed 
that  he  can  go  to  the  mess-house  or  other  place  of  nocessary  resoit. 
It  iM  not  unusual,  however,  for  the  t^nmiandcr,  in  the  order  of  nn-est, 
lORtnte  certain  limit-*  within  which  the  officer  is  to  be  restricted,  and, 
except  in  aj^rffniViiti-U  case.s,  tbesp  are  oixlimirily  the  limits  of  the  post 
whert*  he  U  .stationed  or  held.     V,  43-t,  £ftwn<}vi\  J'SOJ. 


ARRKST— Mn.ITART. 


500.  The  ifiiUiM  of  iK^injf  in  arrcwt  is  1  neons i;*tetit  with  the  jwi-form- 
ii^  of  militari,-  duty.  II,  77,  Mun-h^  lSV:i.  I'litciiig-  a?)  arrested  offit-er 
or  soldier  on  duly  temiinutes  h\v  arrest.  XXV'I.  U4,  Octtih:j\  1S67. 
Relea)?itig  a  j^oldier  fi-om  :irre>t  and  re(|iiiring  hitn  to  [x-rform  tiiililarys 
duly,  afroi*  hin  trial  and  while  lie  is  «WHttin(f  the  prennuljfufion  of  his 
i^entenef,  can  ln^  ju.^ilied  only  by  an  oxti-aor<Unary  exi(joncy  of  ihe 
wn*iee.     VII,  2:14,  K'^nuartj,  M'6'-{. 

506.  The.  fiu't  that  a  Noldior  I»a.s  iK-eri  held  in  arrest  for  an  nnreason- 
Bbly  ]>rytracted  jwriod  iK-foi-e  trial,  or  while  awaiting  tht'  prom uljja lion 
of  hi.f  f*etitenee,  is  a  gw)d  f^round  for  a  mitigation  of  hU  |>iuut«hment. 
XXXV,  504,  ./u^i/,  lti7i. 

507.  An  officer  is  not  jirivilefi^ed  from  arr«i<t  hy  virtue  of  Iwing  at 
the  tiiiiL'  a  nienibe'r  of  a  jjenernl  eoiirt  martial.'     VII.  H2ii.  Murvh.  J^G^. 

608.  An  officer  under  arrt-f^t  is  not  disqiialiHed  (o  prefer  charge*. 
V,  34b,  yoifmltr^  18G3;  XVI,  «y.  May,  ISCS. 

509.  The  irnpositiou  of  an  arrest  affeet)*  in  n<j  manner  the  right  of 
an  offieer  ur  soldier  to  receive  the  piiv  and  allowanees  of  his  rank. 
IX,  t'A,  .)f<i;f,  JSGi;  XIU,  ay(>,  m»ruan/,  IS06;  XXIII,  ItJ,  Jtme,  imS. 
Exeept  in  a  ca.-,e  uf  «  deserter  (see  A.R.  12y  of  ISHS;  140  of  V.mI)  no 
legal  inhibition  exists  to  i>aying  a  soldier  white  in  arrest^ — either  hefore 
trial  or  while  awaiting  .senlpneo — his  )-eguIar  pay  and  enioUmients. 
XXX,  411',  Juuf,  J870. 

510.  The  principle  of  the  common  law  by  which  a  ivitnc*«  j.-^  pro- 
tei'ted  from  arrest*  should  in  general  be  applied  to  military  i-ases.  If 
it  can  wull  be  avoided,  an  iirrest  ^lKluld  certainly  not  be  imposed  upon 
an  ot&cer  or  suldier  while  attending  a  court  martial  as  a  witnef<s.  IJut 
auch  an  arrest  would  constitute  an  irii'gularily  only,  and  woidd  not 
affect  the  validity  of  tlie  pr<K-eedirigs  nf  a  trial  t(>  wbif-h  the  party  thus 
arrested  was  sub-setjucntly  subjected.     XXXIX,  V2,  May,  JS7C. 

511.  A  («utdler  white  cotitined  in  arre.'>t  should  not  be  fettered  or 
ironed  except  whore  such  extreme  nit?Hn!>  lire  necetisary  to  restrain  him 
from  violence,  or  there  is  good  rcuaon  to  believe  that  he  will  attempt 
an  e»c»pe  and  he  cannot  otherwise  be  seeui-ely  held.  XXX,  4S3.  Jitly^ 
1870. 

B12.  As  to  the  work  which  may  be  required  of  aoldiei-s  in  arre.«.t,  par. 
99&,  A.  IL,  has  been  amended  and  interpreted  by  C'ires.,  Now.  S  and  7 
A.  <j.  O.,  isyo.  Under  the  regulation  its  thus  established  (A.  U.  I«f7  of 
ISyS:  ICHJSof  liM)l),  soldiei-s  in  contincment  awaitinjr  action  on  thepro- 
ceedingtt  of  their  trials  are  assimilut'cd  to  those  awaiting  trial,  and  truth 
clatfaea  may,  at  the  dii^-retion  of  the  eommanding  officer,  be  employed, 


'  Hiil  An  arrwl  fi(  an  offirer  while  artiially  oDga^HKt  npon  i!«jurt-niflrtial  duty  Hhoald, 

fruclicablH,  tie  nvtiUltHl. 
I  (tn-euJ.  Ev..  $  316;  ^mytbe  r.  Bauhe,  4  Dullats  SS&. 
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separately  from  prisoners  undergoing  [>ent«nw,  upon  mu'h  labor  us  is 
lialiituully  ro^iuirwl  of  .-soldiers.  Mort^  rtt'vei-o  oroilitT  IsilHtr  would  not 
be  authorized,  nor  would  lalxirwithnpolivt*  jjin'tyconHistingin  whole  or 
in  patiof  men  under  senU-nee  however  slight  their  Henteneeini^htlw.' 
41.26.  May.  Jj-iffO,-  48.itl.  Ajtn'L  JSiH.  A  .soldier  in  juTest  in  qnartera 
may  be  re(|uired  lit  do  cleaning  or  |«>lice  work  about  his  qnartera 
whieh  otherwise  othi>r  soldiers  would  Iinvp  to  do  for  him.  49,  329, 
OctolKT,  ISUl. 

513.  The  uiilitary  authorities  ai-c  not  empowerwi  Ut  nmkc  foreihla 
enti"ance  into  a  private  dwelling  to  effect  an  arrest  of  o  aoldicr.'  Card 
89o,  OcU^tei;  1S94. 

AKKEST-  BY  THE  CIVIL  ATFTHOEITIES. 

814.  A  soldi«*r  (other  than  a  dofM'm'r — under  Art.  4S)  eunnot  legally 
be  required  to  nmke  go<«d  to  the  I'nilod  States  a  periixl  of  time  during 
whieh  he  wa-s  held  iri  arrest  or  on  trial  by  the  eivil  authorities  on  aeeount 
of  a  civil  offence.'  XXII,  570,  Jamutiy,  1367;  XXIV,  97»,  Fclrtiary, 
J8G7. 

Al6.  A  soldier,  arrei^ted  by  the  eivil  anthontiea  and  relea^sed  on  l«il 
to  await  trial,  may.  on  returning  to  liis  slulion,  be  required  (o  |H'rform 
the  usual  military  duly  iippropriate  to  hi.s  rank  {XXIV,  :i7l>,  xuju-fi)^ 
and  while  ou  «ueb  duty,  hi^  pny  status  it  unatTeeted.     Card  1T17,  S'-p* 

516.  A  e^ldi«r  who  has  committed  a  crime  which  \mn  properly  sub- 
jt'elod  him  to  arrest  and  punishment  by  the  civil  anthtaritie!*  cnnnot 
justly  be  allowed  '|«iy  and  nllowancc.«  for  the  pcHod  during  which  he 
has  been  detiiineil  in  arre-t.  If  it  .•*hoiiUl  be  made  to  appear  that  his 
arrest  and  detention  were  ^mwarmnted  on  the  part  of  the  authorities, 
either  by  reason  of  his  innocence  of  the  crime  charged,  or  that  his 
arrest,  beci»use  of  some  statutory  provision,  was  unauthori/ed,  he 
would,  it  is  held,  l>e  entitled  to  his  jwy  and  allowance*.  His  luyniftat 
upon  a  trial  shrudd  In*  ac<'ept4'd  liy  the  Government  a-s  conchwive  in  his 
behalf  tiiat  the  civil  proceeding?-  against  him  wei-e  witliout  legal  jiusti- 
fietttion.  XXV,  5o»,  .}fay,  /S'6W;  Cards  HtUK  Frftruari/,  189G;  7.i44, 
'fun  wiry  ^  1900. 

517.  Par.  1314.  A.  K.  U4W  of  llKil).  declaiijs  tlial  "OlHeers  and 
enlist«.'<J  men  in  arrest  and  conlincment  by  the  civil  authorities  will 
receive  uo  pay  for  the  tiuie  of  wuch  absunce;  if  released  without  trial, 
or  after  trial  aud  acquittal,  their  right  to  pay  for  tbc  time  of  ^uch 

■  See  t!.  0.  44.  L>;v.  AtlaiUio.  1889. 
'SctfCirc,  lU,  A.  li.  <>.,  \mA. 

■  ^*W?  i  ^7ft,  'nitr,  aliil  IhjIH', 
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abwnci^  U  restored."  I/vf^ihut  this  refjulation  did  n«t  apply  to  a  ca^e 
of  asoldier  tbu«  arretted  and  nmlinitl  wlii'ii  duly  u)>si>iit  from  duty  on 
furi'Mujh.  A  Jioldier  ubseiit  on  u  f urUmjjli.  wbirli  bus  not  Iwt-n  ivntHed, 
is  not  withdrawu  from  duty  by  surb  arrest,  und  bi»  pay  ^tHtu^  is  not 
thereby  cbuiigi'd.  66,  i'-*»3,  OctulHi;  /Si/J,  Wlii-ri"  iiii  Indiau  «'oul  wa«t 
arrci'tod  and  detained  by  (he  civil  authorities  fur  nearly  a  year,  and. 
then  diiH-barged  without  trial  /u/'f  (but  he  wa^  entitled  to  hu  pay  for 
the  period  of  deU-ntion.'    82.  "w,  .■i/»W/.  Jfftf!}. 

&18.  There  is  no  statute  (like  See.  l^H".  Rev.  Sts.,  relating  t<^ 
onlij^ted  men)  by  whieh  a  commissioned  otUcer  is  exempted  from 
arrest  for  debt,  where  aueb  aiTt-st  is  othnrwise  legnllv  authorized.' 
XXXIII.  S.  JAm-A.  2S7S. 

ARREST     OF  CIVILIAK8  BY  THE  MILITARY. 


619.  A  civilian  may  le^lly  bt*  ariv-sti-d  withtKit  a  warrant  u»  well  by 
a  military  persmias  by  any  citizen  where  hrf()nimit.>ja  felony,  or  crime 
in  bi-eai-h  uf  the  public  peju-e,  in  such  pcr«ni"s  preM'n<'p:  or  where,  n 
felony  having  been  committed.  «ueh  perwon  ha-*  probable  cause  for 
believinjr  thnt  the  party  arrc-nted  i.-^  the  feUm.  In  a  eune  of  cuch  an 
arrest  at  a  nilUtary  post,  the  arrcstiu)''  oihccr  or  soldier  should  use  no 
unnecc.»waiy  vtolenee,  should  disclose  his  official  charaeter  and  infonu 
the  party  of  the  cause  cjf  his  arrest,  imd  should  <h>liver  him  nti  soon  a* 
reasonably  pnicticabli;  t«»  a  civil  official  authorized  to  hold  and  bring 
him  ])eEore  u  court  or  magistrate  for  dis]K»sition.    41, 457.  Jtf/y^  1800. 

520.  The  Superintendenl  of  the  Military  Academy  is  not  in  general 
authorized  to  arrest  and  confine  in  the  ^tiiird  Ikiiisl^  a  civilian  for  a  iiiera 
bi'eacb  «»f  the  police  ivgulatiun.s  of  the  Foat  or  Academy.  His  proper 
remedy  is  to  have  the  offender  ivinoved  as  soon  as  ]i[-aclicable,  and 
wilhout  utmecei-kHiy  force,  from  the  ri'sei'vatioii.     41.  4.57,  xi/jtrtt. 

621.  The  State  of  Iowa  has  ceded  to  tiie  l'nite<l  Stntes  exclusive  juris- 
diction over  the  jHirlion  of  lite  Kock  Island  Arsenal  Bridjje  and 
approaches.  Hilnali'  williin  that  State.  In  a  case  of  a  crime  or  olfenco 
against  the  rnittd  StutcM  conunitted  by  a  civilian  on  such  }>ortion,  /ig/*i 
that  thccomni!in<lin;,'-omcerat  the  Arsenal  uouM  lM»authorijced  to  arrest 
the  oircnder  ami  i-ansi.*  hitn  to  l>c  bronjflit  bi'forc  a  I'.  S.  com inis.s toner 
or  other  official  specltied  in  Si>c.  1014.  R.  S.     Ho  could  not  properly 

*  Viyx*l  Dtt.'.  SivtMi'l  Coiiij).,  Vul.  •>,  §  sai. 

■fiw  .Moe«crt  (',  >r«'llctt,  :i  .str..()h..  Jli»;  SlcCarlhy  i;  Lowthcr.  :i  Kelly.  397;  Kr  pnw 
liarlKti,  HSi  AIh.,  .5<U>.  Itiit  imU^  in  tliH  cDnniTliiHi  the  gt-nenil  }>rinr-i|iie  iff  jnihliv 
]>o1u'y  l»y  which  I'uljlif  wrvaiiw  iiiv  ex^ntitt*:^!  frwui  i»rre«  vii  t  i><7  i  iln.tinh  not  oo 
tviminnl]  uruiviv  while  on  jmblic  datv.  Uniteil  Stales  r.  Kirbv.  ;  Wullu-e,  4S2; 
CyJC«oii  f.  Doliuiii,  2  J)3!> ,  m. 
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hold  the  partj*  and  notify  the  commissioner  to  wiid  for  hiui,  but  umst 
himself  btive  him  taken  Iieforo  the  ".-omnu.Ksioner.  U'here  indri>(l  no 
suchuffiriat  it^  accessible  at  the  tiiuc,  the  conimHiiflin^'"  oflitrr  may  hold 
the  offender  in  the  guard  house,  but  only  for  such  interval  tts  may  be 
necc-isai-y.     89,  51,  FSrutirtf,  J800. 


ARTIFICIAL  LIMB. 

6SS.  The  description,  "hired  men  of  •  I  lie  land  forces."  employed 
in  the  act  of  Feb.  -J7, 1877.  Hinendtng-  See.  4787.  Ke»".  St^..  may  prop- 
erly \j*f  eonstruod  to  include  the  iiie>'hiiTiie»  and  l»lK»rerK  employed  «t 
arsenal?*  by  the  authority  of  the  provisions  of  Title  XVII  nf  the 
Revisetl  Statute*.     XXXIX.  yi6,  ^V/i»Y/«W.  JH77. 

5S3.  J/e/'i  that  the  effect  of  See.  4767.  Rev.  Si».,  a*  amendeil  by  the 
act  of  March  :^.  ISWl,  wiw  as  follows:  1.  All  person*  entitled  to  be 
furnished  by  the  War  DeiMirtment  with  artitieial  liiutw  or  apparatiu 
for  resection,  in  whose  vom.'^  three  or  more  year^i  (and  less  than  live 
years)  hud.  on  Maivh  a,  l.^!tl.  fully  elajwed  since  the  dale  of  their  last 
legal  iXH-eipt  of  u  limb,  ^te.»  became  entitled,  on  sniil  March  3.  ISl'l. 
to  receive  at  once  a  new  limb,  as  of  the  end  of  the  third  year  from 
such  receipt,  and  further  to  receix'c  nnotber  new  limb  «t  the  end  of 
three  yeai-s  from  the  completion  tif  haid  third  year,  and  »o  on.  ii.  All 
persons  who  bad  ivceived  a  limi>.  &i-..  on  Mar«-h  H,  18S,s.  or  on  any 
subsei)uent  date  prior  to  the  date  of  the  act  of  Mareh  3,  ISIU,  liecamc 
entitled  to  a  new  limb  on  .^lareb  'i.  I'?:*!,  or  otber  date  tbree  yeur^ 
succeedijig  such  receipt,  and  again  on  Maivh  y.  Isii4.  or  ut  the  end  of 
a  further  three  yeai-s.  and  co  on.  3.  The  act  of  ISltl,  tMiinjf  pros- 
pective in  turuM,  cannot  be  construed  as  operating  retrospectively  or 
us  auUiorizing  u  revision  of  foiTiier  quin4]uennial  receipts  or  money 
payments  as  their  etjuivulents.  4.  There  is  nothing  in  the  aineniliiig 
act  of  IWiH  to  ivpeal.  or  atleet  the opemtioii  of.  the  pnniftiuns  of  Sec. 
178S  or  47iH>,  Rev.  iHs.,  in  reguixi  to  [siymfiils  of  money  in  lii'u  of 
delivery  of  limlw.  These  j)rovb*ions  atv  held  cleiirly  to  apply  Ui 
triennial  rights  equally  untl  in  the  stmie  manner  as  they  uppli<>d  to 
qniiiquennial.'     46.  Tif*.  Munh.  JH'Jl. 

624.  //*/'/  that  the  a4't  of  An^intt  1&,  187*5.  anthoriKinji-  the  Surj^HHi 
(ieneral  of  the  Anny  to  prescribe  rejrulatioius  uiHier  which  persons 
uhaU  receive  iirtitieial  limtif.  &c..  referred  only  to  regulation.-)  auxiliary 
tothe  act  and  de.«igned  to  give  it  effeet,  and  did  nut  empower  him  to 
direst  persons  of  the  right  of  prosecuting  claims  for  the  same. 
XLIX,  a!25,  Jttiy^  ISna. 
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ASSISTANT  8irHOE0». 

626.  It  Ls  a.  peculiarity  In  the  gfatm  of  assistant  (mrji^Ds  (under  So«\ 
ll(iS,  Rev.  Sts.)  that  thp.-^o  arp  thfi  only  nfficorn  in  our  nmiy  (oxcppt 
licutcn»i)t»  of  Kn^riiH'ers  and  Ortlnami^^.spo  Sec.  I:i0".  K.  S.)  in 
wlioBR  niKH  promotion  to  a  liipbrr  pmdc  iT>'ult«  by  nperalion  of  law 
from  im-re  dunilion  nf  •^eirici'  ami  iiiih'pi'ndf ntly  of  any  action  by  the 
appointing^  pcwi-r.     X.LI11,  20S,  Kthmnry.  1S.S0. 

0S6.  Jf'J'l  lliat  u  person  iipiHtintod  under  stf.  IT  of  the  act  of  July 
3S,  18(1(5,  (ixirif;  the  iiiilttury  pearc  t'Htablif^liincnt  an  iissistant  8«rjro<m 
with  tho  mnk  of  cuptnin — io  wiiicii  ruTik  be  wiu-s  enlitled  fiy  lenjrtii  of 
service  ac^curdiiig  to  tlie  m-t — was  entitled  tu  mnk  ^  a  captain  in  the 
meHic;il  dopantiiont  siiid  in  tin-  jinny  from  lln-datrof  Ills  uppointnient, 
andiLssui'htobavi'  prci-fcit>ni'e  and  piiurity  inserviLT.  and  on  tlni  Army 
Rr^iKtcr,  nvnr  all  a^siMtant  ^iLlr^^ons  appointed  capt-ain  after  himself, 
though  they  may  have  bocii  iippipinli-d  (u-wistant  nnrj^eoni^  with  the 
rank  of  lirst  Ueuteiuintu  before  he  wa>.  so  appfiinlecl  witli  tlio  rank  of 
captain;  and.  further,  that  hi^  wa^^  entitled  on  eourti^ -martial,  hoards, 
&r.,  to  mnk  any  etiptiiin  of  the  army  whose  appfiintment  as  aueh  was 
of  more  retent  date  than  his  own.'    XXXiX.  iltl,  SOS,  MarcA,  1S78. 


BAIL. 

527.  Xo  court  martial,  military  •■oinmander,  or  other  militarj' author- 
ity ih  empowered  toacwpt  bail  for  thi^  apiK^amneeof  an  arrested  i>arty 
or  to  rolcjuic  u  prisoner  on  bail.  Hail  Is  wholly  unknown  to  tho  mili- 
tary law  and  piTHiliee;  nor  ain  a  (lourt  of  tlic  I'nited  States  ^rmnl  bail 
in  a  military  ea.se.'     IX.  ■l*\<-\  J'tn''.  ISfJi;  XXI.  :i5S.  Jfarc/i,  JS6S. 

BOAKD  OF  IKYZSTIOATIOH. 

628.  A  iHjard  of  officers  I'onvoned  to  investigate — obtain,  or  hear 
and  examine,  evidence— and  i-eport,  can,  in  the  absence  of  specific 
statutory  niitlionty,exerciMe  none  of  tho  peculiar  legal  functions  either 

of  a  court-martial  or  a  court  of  im^uiry.     H,  341),  J/'i^,  1S6J,'  XXI, 

^ — .— .  —  . — - — ^ — ^ — • — ^— — -  -  ■  -■  — • — • — ■  — ^ —       i\ 

'See,  to  n  fimilar  K^neral  rfferu  f>i>ini(iiiH  ot  the  ftiiliritor  GenRntl  of  June  6  and 

Jiilv2,  1H7»  (ladpiuP.  At.tTen.Mi,  tH^'.  I. 
'I'he  act  of  July,  lSti4,  <■,  iVt,  s.  7 — u  iiicii  anthoriwd  a  jmlce  or  cnnimiwioner  of  a 

IT.  S.  (liptrirl  «>iirt  tn  uIjuU  to  Itail  ii  i-cmrnirtor  or  iiij'iH'ctor,  acaenable  to  trial  by 

n)iirl-mftr1ia]iuidt/r  the  then  exist in^i  iau',  anxl  arrt^teti  with  a  view  In  liial  iberebj— 

ia  DO  louKer  operative. 
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836,  Aprils  ISee;  XXVI,  4»2,  J/J/w/i,  JS6S;  XXXIf,  3,  Mi  Jt/y^Ti; 
Xlil,  208,  </"««»■,  y-*?-?.  Its  niembors  c»nnot  he  iJworn;  it  cannot  fiwear 
witnosscs;'  rivilian  witii(*jis«*>iraimot  ho  compelled  to  apjK*ar  heforo  it; 
not'  are  th(^  witnoiweji  who  appear  and  testify  legally  entitled  lo  :iny 
i|W>nsfltioti  for  mtcndanoi^  or  travel.     XI,  672,  April,  ISfir,-  XXI, 

>,  iitipra;  XXVI,  492,  tupm.  Such  a  board  cannot  tiy,  nor  can  it 
sentence.  XI,  6T2,  #upni;  XXXII,  8,  supm.  Thero  is  properly  no 
"aeoused"  party  inquired  or  entitled  to  apiwnr  befori-  it  ns  befoi-e  a 
court -uiHi'tial  or  court  of  inquiry.  11,  34<J,  gupm.  1 1  i^  not  rustricted 
by  law  atf  to  tbe  period  of  it»  sittings,  nor  is  it  Hilei.-t)>(l  \>y  iiny  statute 
of  limitulion!*.  XXVI,  493,  Man-7;  l.'iOS.  \U  menibens  (though  in 
thiii,  indeed,  it  does  not  dilTer  from  a  court  of  inquiry)  riiay  present 
two  or  iDore  report*  where  they  rauiiot  concur  in  one.  XLI.  207, 
ApnU  iS78. 

A28.  As  a  court  of  {rtquiry  cjiunot  be  ordered  in  u  ca^^e  of  u  civilian, 
a  body  of  officers  convened  to  intiulr^'  itito  and  rejiorl  upon  the  fiii-ttf 
of  the  caf^e  of  iin  officer  who  ba-s  l«,*en  legully  disinis-sed  from  the  sen-- 
ice  iH  a  mem  board  of  inveutigutiou.  and  can  exfrci.M>  none  of  the 
apecial  powers  of  a  court  martial  or  coui-t  of  inquiry.  XLI,  2<^ 
June,  ISr.t. 

530.  A  clerk  of  the  War  Depurtuirnt  applied  for  a  boiiril  U)  inveti- 
tigato  cbitrgcs  against  hitu  made  by  another  clerk.  Adci^ti  that  »uch 
a  board  would  not  1m?  a  body  recuyiiized  hy  law,  and  would  be  without 
judieial  power  and  tne-aptible  of  l>i_'ing  itself  .-sworn  or  of  adiniiiistcring" 
Oathii  to  witnetiSf's;  iJiat  it  would  not  lie  desiniblc  tri  renort  to  Huch  an 
estm-judieial  Iributml  wliere  the  ordinary  court**  could  more  elfociually 
inquire  and  atfoixl  redrtw^s.     32,  2'r2,  Jfri/,  1SS9. 

BOASJO  OF  SUBTET. 

531.  A  hewrd  of  survey  is  not  a  court,  mid  can  not  leij»lly  exorcise 
the  ])«werH  expit'Hsly  vested  by  statute  in  courts  martini  or  court.s  of 

inquiry.  XXXIV,  SOB.  .fum-,  1^3.  It  is  no  part  of  the  province  of 
a  Iniard  of  sui'\-ey  to  convict  of  crime,  Whcro  Huch  a  board,  in  tixing 
tipon  an  otfieer  a  pecuniary  responsibility  for  the  loss  uf  certain  sub- 
sistence stores,  expressed  incidentally  the  opinion  that  tlic  same  had 
been  stolen  by  a  certain  soldier,  /cA/that  this  opinion  eimldnot  o]M>rato 
as  a  findinjr  of  theft,  or  conwtitute  authority  for  the  stoppiujj  a^inst 
the  pay  of  the  .^dier  of  the  %'aluo  of  the  stores.  XLII,  fi05^  Ajyriiy 
18S0.  ' 

533.  There  is  no  statute  or  regulation  authorizing  the  swearing  of  a 
hoard  of  sun'ey  or  its  members,  nor  indeed  U  it  neees-mry  or  j<uitable 
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that  such  n  Inxly, not l»cinfr a t.-ourt,  should  be  specially s^woru.  Aboard 
of  siinvy,  inorfKjvfr,  has  no  lep^l  oapftt-jty  to  swear  i>erM»ii8  attend- 
in(f  before  it  a.-*  witnesses;  nor  is  it  within  the  province  of  an  execu- 
tive order  to  authorize  siu-h  a  ^tmir^  to  adnjinirtter  an  oath  either  to  itself 
or  to  a  witiies>.'  V,  .V.tO,  Junnnnj,  imJ^;  XXXIII,  fi4€,  sA\,  JMvm- 
4.r,  m2;  XXXIV,  305,  ,/«»^,  JS7J. 

533.  A  honrd  of  suiTe}*,  thouffh  it  may  not  tiwc'^r  witnesses,  niaj 
receive  and  file  with  it«  report  uAidavit^  of  persons  c<^iU2ant  of  facts 
under  iiivcsligation,     V,  500,  Janumy,  Jif^i, 

BOITD. 

Of  Di«InirKin}j  OlHrrr.*  and  Generally. 

534.  The  IkhicJ  should  of  r^itii-jie  Im;  executed  by  all  the  pnrtie;! — 
obligor  and  siu'eties.  XXXVII.  573,  JAy,  JS7G,  It  has  Imh-ii  held  hy 
theU.  S.  Supreme  Court'  that  au  instrument  iu  tlu!  form  of  uii  otEcial 
lx>nd,  though  without  seals,  niuy  bo  good  as  a  coiitractat  txjmmou  law. 
To  avoid,  however,  auy  4uestions  that  might  arise  fi-oni  the  aWuce 
of  a'seal.  "«/*■/.«(-'/ that  funniil  seals  "uf  wiix  ^r  other  adhesive  nub- 
8tar»e;","  b^  in  all  ca)*es  required  to  l»e  allixod  by  the  suW-ribing  par- 
ties.'    WYlA'iUJ^.^jruori/JtfO.'i;  XXXI V,  141,  l4L%Jv*n/rtry,  A'^i; 

XXXni.  :>::;,  .%/,  mC;  XXXVIII,  lot.  Jfm.^  /,s76'. 

535.  The  obligation  <»f  carh  surely  must  Im  for  the  whole  juuuunt 
of  the  pcriulty;  the  regulation  requiring  that  the  hureties  vhall  be 
jointly  and  sevf-rally  Ifoun'l  f"'i-  the  whnki  amount  of  Ihr  bond.  So, 
whert!  the  pLMialty  lu  :l  cjiuirtermastcr's  joint  and  ^evend  official  U»iid 
wa-i  ^li'/HH).  iind  the  .-'urctie.'!,  in  exeeuting  the  same,  assmued  to  lie 
bound  only  in  the  .>uiu  of  ^.iXmj  ciuh.  the  M'ord-s  "  for  live  thousand  dol- 
larj*"""  being  written  under  each  >igmitinv—/t/r/i/  that  the  instrument 
was  contniUiclory,  did  not  conform  to  tht?  regulations,  and  should  not 
be  lU'cepted.     XXVI,  32".  Deeemhr,  L'^67.     Arid  similarly  h*-Jd  in  a 

'S««  o|jiniuti  n(  .riidj,-*  Athvx^ti-  (icneral  ])iibli»he<I  irt  full  in  (J.  O.  68,  War  Dvfil-, 
1873;  alto  pur.  71J.  A.  It.  (7H5  of  liWl  ). 

An  toihu  pn)cc?iluren>f  Boarrl8t)f  f^arvey,  action  nn  their  rpTwrtf,  *£■-,  we  O.  O. 
179  of  1898. 

'IIcre>  may  Ix' notfil  tliR  (i]iiiiic>ii  of  thn  .Vltnrni'y  Cem-ml  (Hi  0|>iii8.,  38)  (lint  the 
(fivintf  of  lion>i  i-t  nt-t  m->c**otry  Ut  f-ntillc  i>i-i>i>n.H  a|.[i'>inlf"l  to  citRn"  in  tht-  anny 
rwniirinj;  lli«  (li?iburf»')iie'Lit  o!  nntiiev,  lo  Iteit'"  '■>  rvifive  ]iay.  l>iil  lliAt  llipy  iirt- 
t'Ulitltil,  likf  oiiiLriilliiri'iv,  tu  U?  piiid  upoa  tli«  ai-rppianrt!  of  tltcir  iipiKiintuienitt. 
ancrtrHinji  to  j>ar.  l:m>.  Army  H(^i]Int]on<>  (I8thlt,  wlu'ther  tticy  Imvo  at  that  time 
fanii^hirMl  tlieir  U.)D(Isor  nol, 

*  Uuitoil  Siattf)  r.  Liua.  15  Petere,  260.  IVhere  an  official  bnnti  offpred  by  the  prin- 
ci|>fil  without  ifea\«  iviis  n-lnmr'l  to  hiin  to  have  the  ncala  pnt  on.  and  wan  tin>u)tht 
bitok  liy  him  with  Ihv  M'KNtillHchi^I,  tho  ooiiM>nt  nf  the  saretim  ilitrelo  will  lie  pr^ 
HiuriL'*!  ill  ui-'liuii  •)i\  lliv  bun^l,  unlusu  lhi>  cjiitrarv  up|M^n>.  Moevx  r.  U.  S.,  10B 
U.S.,  571. 

'.Swtlio  n-tiuirenient  t^^t^l^B^•^e^■t  sul>#fqiifoHv  puijliehfl  iu  Cincalar,  IWqrB.  of 
Army,  of  Juiib  11,  ISfltf;  »n<l  w-u  A.R.,571--J7s  (H-5(>-*)57  uf  1901). 


BOND. 


151 


k 


MBS  of  a  bond  with  a  penaltr  of  $40,000.  where  the  Mirelief«  wrote 
opposite  their  sigoature*,  lospoctivoly.  '*fur  1^55,000,"  "for  ^1,000." 
Sureties  cannot  qiiuUfy  their  o))li}^tiou  Uy  xXnm  liiuitiu^r  thuir  pt^nmnal 
liabilities.'  XXXIV.  ISS,  JfurcA,  1873;  Cardn  1974,  Jouuun/.  JS96; 
2^^j:>.  January.  JS07. 

536.  There  i»  no  statute  or  rfguhttiou  pi-ohibitiiig  an  offiit-r  of  the 
army  from  iwting  a-^  u  »urfty  «ii  the  offirinl  fioiiil  of  uiiulher  officer. 
Such  ft  relation,  however,  i^^  Jiot  one  to  Ije  favored.  XXXIV,  l(>i, 
Man-h,  iS7-K-  XXXVllI,  0^:1,  J>U>j,  js^rr. 

537.  The  regulations  conteuiplatc  plural  ;^uretics  on  bonds  of  din- 
bui'ving'  oUiL'tT:*.  A  justilicatioii  of  ai'tirety,  however,  i^  no  i«irt  of 
the  bond  (XXVI.  3:i7,  lAtxwfjcr,  18G7,-  XXXVIII,  41S,  Januanj 
1877)^  and  as  the  object  of  the  justification  is  to  satisfy  the  Secre- 
tary of  M'ar  that  the  f-urvties  uvis  good  fnv  double  the  i>i_'[mlty,  the 
St'cretary,  where  amply  witieiliud  ihiit  one  certain  ptTsoji  offered  or 
executing  as  surety  in  {XH-iLniarily  Kuflicieiit  for  t>uch  amount,  would  be 
authorized  to  accept  him  fun  his  properly  jiL-^tifying)  hh  m)1o  fsitn-ty, 
and  to  waive  any  further  surety  or  sTiruties  with  the  instrumenL  A 
tubordinalo  of  course  can  havu  no  suidi  authority.  In  view,  however, 
of  the  terms  nf  the  regulation  wnd  of  the  practice  under  it,  this  author- 
ity would  of  cuui-!je  most  rarely  bo  exercised  in  cawj*  of  disbursing 
oaiceiv*  bonds.     XXXVlll.  -iis,  gupnt,-  XLL,  KHt,  April,  JSGS. 

838.  Var.  572,  A.  R.  <tt51  nf  ItiOl),  prescrilics  tlmt  no n -corporate 
8ureLie-s  to  bonds  given  by  dirsburf^ing  officers  H'ill  lie  bound  juintly  and 
Beverally  for  the  whole  amount  expressed  tiierein  and  nmst  satisfy  (he 
Secretary  ofWnr  tliitt  they  are  worth  jointly  double  such  amount,  each 
surety  making  aiHdavit  that  he  is  worth  that  sum  ovi-r  and  al)ove  his 
debts  and  liabilities.  But  where  the  aggregate  of  thoamount.s  in  which 
tJic  surt'tics  justify  equals  or  exi^cfds  doublo  the  amount  of  the  liond, 
the  obje(.tioa  tlmt  one  or  mon>  of  them  individually  justiliivL  in  [esHthan 
that  mnn  may  Iw  and  is  in  [iractire  waived  by  the  War  Di'iiartment, 
Cards  KT3.  Srjiteififvr,  ISf*^,  TMrnuhtT,  I^BH;  S7.>,  Junuarfj,  /.S'9J,  Jan  u- 
ari/,  ISO!/;  I5(t3»  Juh/,  !^0u;  lT(i3,  CM'A-t\  ISO'^;  2129,  Mnrdi,  ISDG; 
2212,  Apr'd,  JS.%;  3227,  May,  /.W7;  3261,  June,  IS07,  Jamiajy,  JS!i8; 
3337.  ./.i/y,  J,<197:  4.554,  Jih/,  mS. 

639.  The  witificjite  as  to  sufficiency  of  non-corporate  sureties  should 
state,  OA  required  by  army  rrgiihitions  tlmt  they  am  known  to  lilm — the 
official  making  tln^  eei-tiricati' — and  tlmt  to  the  best  of  hi.s  knowledge 
and  Ikelicf  om-h  is  pc'cuniarily  worth  over  and  almve  all  Ids  debts  and 
UabiliUtw  the  sum  stated  in  UU  affidavit  of  jtistitication.  C'anl  ItfTO, 
A*rf/iwt,  JS9.i.     The  ccritlicato  is  not  required  of  a  corporate  Hurety. 

Card  284,  S.:f,tr.,nh' f,  ISOS. 

'Jieo  Murfrw  on  Official  Hornly,  §  'J,b\, 
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540.  Of  two  or  more  sureties  to  ati  official  bond,  each,  «ceonl(ng 
to  the  rtif^ilaUoii,  .-IioiiUI  jiiftify  srpi»rati'ly;  a  jiLstiticntinn  iii  joint  form 
is  irrt-jfular  and  improper.  XXXIII,  2Tii,  Auj/ust,  1S72 ;  XXXVIII, 
101,  June.  J87G.  Ad  affidavit  of  justifiriitioii  should  properly  be 
exprob-Hcd  in  the  first  person^  ntjt  in  tin?  ttiird.  XXXVII,  .^GT,  J/'f//, 
18TG.  Thi!  suretii^-i  6b^Juld  iKTsonally  t-ig-n  iwh  iiis  own  separut«  nffi- 
duvit:  nn  ulCdavit  uignud  only  by  tho  notary  or  other  ofHi>ial  adminis- 
tering- tlio  OBlli  U  irreg-tdar.  XXXH',  147,  271,  3.17.  K-brunnj  and 
Junt-.  LSV-i.  Wht'.ru  the  alfidavit  hiw  hwn  taken  and  oxouuted,  it  is  not 
regular  for  the  oliUgor,  even  with  the  assent  of  the  surety,  to  modify 
it  in  a  inatrriiil  particular — a.s,  for  exainph-,  in  the  amount  tutated; 
wliero  thf  ro  ia  error,  the  proiwr  course  i.s  for  tbo  surety  to  justify  anew. 
XXXTV,  147,  aupra. 

541.  SitTtion  niH,  U<^v.  Sts.,  roquircK  bonds  onlyof  oertuin  disburs- 
ing ndieers  siHM'it'H'ally  iiaun\l.  In  tlie  nb-m'tn-o  of  any  exjjiVfw  pixi- 
viMion  of  law,  prot^rriliing  that  lionds  shall  bo  furalsliPil  liy  other  dis- 
bursing' offi<Trs,  tho  Frnsidont,  in  liis  di.-<*retion,  and  for  tho  bi>tt4^r 
security  of  tho  publii;  funds,  may,  through  thii  head  of  the  pro|»or 
Dcpartanont,  require  such  Itonds  to  bo  furnished.'  51.  44ti,  January^ 
1SD2. 

642.  A  bond  given  by  a  disbursing  officer  of  the  aniiy  (or  any  bond 
required  by  the  War  Department)  wherein  Ihc  Seeretary  of  War  is 
mtide  the  ubllgco.  is  In  incorrect  form.  The  oblij»co  should  be^Tho 
rnited  States  of  Anicrica.     32, 131,  J/i/y,  Jfi&D. 

543.  A  bond  should  of  courso  l>e  dated,  but  tJio  omission  of  tho  date 
will  not  affect  tho  validity  of  the  instrument,  as  tho  truo  date  of  execu- 
tion can  ho  proved  aliunih;  in  tho  event  of  a  suit  on  the  bond.'  68f 
387,  f\-i>rfinry,  189^;  cards  SSll,  Sepifrnbcr^  1897;  3687,  Ji^mvmber, 
jam;  4271>.  Jun^.  JS'OS. 

544.  The  .wal  of  hoth  obligor  and  sureties  must  liC  a  foniial  one,  of 
wax,  wafer,  or  other  adhesive  sulwtance.  A  mere  scroll  made  with 
the  pen  is  not  accepted  by  the  War  Oepartmeiil.  54,  3(J.5,  '/nii/,  1898; 
63,  -A^-l,  Jumuny,  iS9i;  84,  276,  3Ar»v^,  ISO.'t:  65,  l£tO,  4(D6,  414,  Jum 
and  Sfptfinbfr,  189^;  Cards  771  and  893,  J^muanj,  1S95;  203.S,  F^ru- 
ari/,  189G;  S260,  May^  1S.0G.  Where  a  corporation  U  tho  obligor,  its 
corporate  seal  should  bo  imprciscd  on  the  hond  if  it  has  one.    66,  190, 

*  Bondfl  may  1»  iw}iiirc<l  by  llic  Government  (nun  offlrt're  «|)iK>int*Hl  to  piaceR  of 
tru"t,  tliduuh  thi^rw  is  ii<i  sfjitiitory  niithorily  Vi  take  wirh  Imruls,  aiKi  Ificy  will  he 
valid  vjs  i-imiiiioii-liiw  oljlfi(ij.UMn«.  In  a'b"iiMi  wilh  ranrties,  Riven  by  su  rtfRcer  «! 
tfaetiovcmiiiciit,  it  j^  miflU'k'iit  1'>  niak)!  llic«  tmrni  valid  ana  contmmi-law  obllRutinn 
that  itit  vfiliinlBrily  ttivfn  mill  itinl.  the  nUice  and  the  diitii's  a-"Fiyne(t  to  tfin  oilioer 
aodcuvvTv*!  bv  llj«  Kmcl  arodulv  aMthoriio^i  livlaw.  I',  .S.  t.  Tini{i>v,  5  I'et.,  115; 
U.  8.  tr.  Bimdle'y,  10  id.,  343,  380;'  T'.  S.  r,  Rogere,  28  Fed.  Rtji.,  KO";  6  Ojjina.  At. 
Gen.,  W. 

'  Murfroe  ou  Olllcml  Boodg,  {  0. 
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409,  419,  4U,  Jrtne  to  S^t^}nf>er,  ISHJi.     Btit  tho  isx-t  that  a  cor- 


poration htis  not  adopted 


il  will 


afffrt  the  validi 


n-poratc 

of  its  oxwution  of  a  bond  in  which  it  is  print-ipnl  or  snroty.  provided 
some  form  of  sojil  l>e  added  to  its  signutiire.  A  corpomtion  mnv  niake 
and  use  any  t^pial  in  iXm  discretion  in  the  Hunie  iiinnncr  ii^  a  private 
individual.     L.  525,  Jnhj^  JSSG. 

646.  When'  all  the  .suf)«-i'ibiiii.'  witnesses  have  not  witnesaed  nil  the 
signatures,  it  should  he  indicated  on  the  bond  by  what  witncs-'cs  the 
s<*veml  .ligtiflhiros  wero  witnessefl,     37,  l-lil,  Ihccmhtrr.  JSSfi. 

546.  Whera  n  i-nrponition  is  pn'nrii>itl  in  ii  b*ind  given  to  the  United 
States,  \tn  full  legal  roiixn-atc  niime  slmuld  be  <>xpreiwi'd.  Thus  where 
the  hiws  of  thn  State  in  which  wueh  a  cciriKniiTinn  wiw  created'  requii"ed 
ihai  thi-  nsitne  of  a  corporation  should  always  include  tho  name  of  the 
city  or  county  in  which  it  wiw  formed,  and  a  corporation  obligor  had 
been  iiicor^xirated  as '"The  •  •  •  Company  of  Ralliniorc  City," 
Af/rf  that  the  bond  was  incomplete  unless  this  addition  was  set  forth, 
and  the  instrument  executed  accordingly .     S8,  1-I7,  Fthrmiry,  1H93. 

847.  Where  a  coi-pornlion  is  named  a-*  principal  in  a  bond,  its  cor- 
ponite  name  and  .seal  (if  it  has  one)  should  be  affixed  l>y  the  officer 
having  authority  to  do  .so.     LV,  68l>,  Jmu-,  JS8S. 

648.  ObligiUions  incuri-etl  by  sui-eties  are  usually  con:*UIerod  d'hu  of 
7aic  merely,  and.  as  a  rule,  are  paid  only  when  enforced  by  law.'  A 
bond,  therefore,  should  not  bo  accepted  when^  »uit  cannot  be  .sucees;)- 
fully  broujfht  u|M>n  it  against  the  suivties,  whose  contract,  on  (lie.  face 
of  the  in?<trument,  must  thus  Ik-  clearly  valid  and  bindinj;.     66,  413, 

649.  A  Ixtnd  cannot  be  extended  beyond  the  i>eriod  of  the  original 
obligation  so  as  to  continue  to  bind  the  sureties,  without  their  consent. 
XXX,  ^70,  -l/T'V,  IffTO.  Nuf  can  an  expired  Iwnd  l>e  revived  ?o  as 
to  bind  tho  sureties  without  their  consent.  XXXI,  135,  Jnn»'irijy 
1871.  The  Secretary  of  War  (or  President)  has  no  jwwer  to  release 
the  sureties  tu  an  official  bond  from  their  liability  to  the  I'nited  Stale.'*.* 
XLI,  Itltl,  A/>nl,  1S7S:  Card  lHim,  Ja»<mnj,  ISOG.  A  neglect  by  the 
Government  to  instituti>  suit  on  a  Ixmd  does  notdi-Hcharge  the  sui"eties; 
lacKes  not  being  in  such  cases  imputable  to  the  United  .States.'  XXX, 
270,  g'ijn-a, 

680.  The  law  of  tho  place  at  which  u  contract  is  made  govems  as 
to  its  interpretation,  except  where  the  contrnet  is  to  K'  pei-formed 
ehrawhei^,  in  which  ease  the  law  thai  guveruf*  in  this  ["cspeet  is  the 
law  of  the  place  of  pertormanee.     An  otlicial  bond,  made  to  the  I'nited 

'  Murfree  on  Officittl  MoivU,  §  3i>3. 

'7  0p(n«.  At.  ij«n..O:>. 

■  n.  S.  I .  Kirk[iiilriek,  9  AVbcatun,  TSO. 
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Staten,  wherever  actuully  sigiiod,  i>— as  has  boon  held  hy  Ihn  Supremo 
Court' — It  coiitmct  iniult!  iind  to  ht*.  jierformed  »t  ^VllsI^ingU>Il;  und  l>y 
Uie  hiws  of  tby  Dit*trit't  of  Cohmibia  the  contmH  of  a  maiTipd  woican 
as  surety  is  ncft  bitiding.  LU,  (i(!2,  Octt/fjtr^  1S87,  Moreover,  it  is  not 
the  prac'lin'uf  tht;Wiir  department  touecept  Myfinf  fviVT'ii.«a  f-uroty, 
and  before  ii  fi-umle  wuiviy  will  he  ttt-i-epted  t*he  is  riKjuirt-d  to  iiinke 
ottth  that  rsht!  i»  single  iti  aJUitluii  to  justifying  as  required  of  other 
sureties,  64.  3JI5.  AyrH,  189^;  CartU  1019,  Ftin'uary.  1895;  1289, 
Aj^U,  18'M;  a204.  April,  ISOG;  23(J0,  June,  JS06;  2090,  March,  S8S7; 
4623,  July,  1S98. 

551.  Th«  affidiivit  of  jiiHtifK*Ation  of  a  surety  should  lie  dated,  bo 
tliut  it  may  ap|*par  wlieii  he  was  wortli  tlie  amount  Npecitlrd.  30,  233, 
Fefirnanf:,  1889.  The  naiuiw  of  the  ^^urotlcs  in  the  jiistitiviUionH  i^hould 
be  idrntical  with  thoso  inserted  in  tholmdy  of  Iho  iiond.  Ttieir  names 
should  not  be  omitted  to  be  reeitctl  in  the  bond  with  tho  mimo  of  the 
principal.     84,  327,  April,  1894. 

552.  Acfiptiiin  of  tho  ("ouiniissary  Departmpnt  having  given  Ixind  m 
a  penalty  of  :jil2,<>tH>,  one  of  his  sureties  det-eaHed.  I'ur.  (!T.S,  A.  II.  (57'J 
of  1895;  651  of  1S»01),  prescrilies  that  the  suietips  to  bond.>t  given  by 
dis^burtiing  officers  shall  Ijl'  bound  jointly  and  severally.  The  o(|je<»r 
oBcred  a  new  bond  with  one  surety  in  a  penalty  of  |;(},000.  J/t/d  that 
such  security  would  not  be  logally  sufficient,  but  that  a  new  joint  and 
several  bond  in  tho  penally  of  $12,0CK>  would  lie  required.  63,  351, 
31/ECTnArr,  189 J. 

553.  The  affidavit  of  justification  should  (x?  taken  Iwfnrn  sonio  officer, 
like  a  notary  public,  having  authority  to  aduiinistor  oaths  for  general 
pui'pose.s  and  whose  official  character  is  aulhentjruted  by  his  seal.*  38, 
413,  Fehrmtnj,  1890;  61.  395,  .Se/?/tWw,  1S9J,-  63.  llT,  Januaryy  1894; 
64.  IfiT,  223,  Jfarch,  1894;  65. 1»2,  Junt,  1894.  Uut  as  tho  justifii-ation 
is  no  part  of  the  bond,  aiul  llie  adniiuistiiLtion  of  tbe  oatii  by  an  official 
not  competent  to  administer  it  does  uut  affect  the  validity  of  tho  bond, 
the  irregularity  of  the  justilicittiou,  where  theru  is  nothing  to  show 
that  the  oath  was  not  taken  in  good  faith  by  Uiosun.'ty,  uniy  })eiraiivd 
by  the  Secretary  of  War,  und  in  practice  it  is  now  (May,  18^3)  waived, 
aud  tho  Irond  aeeepteil  if  otherwiso  valid.  b9.  4W,  Mity^  J89S;  82, 
S6T,  X^^ifHihrr,  1893;  Cai-ds  2*^,  Ft^rmtry,  189.^;  "8,  July,  18H;  372, 
Septemfier,  1894. 

654.  Olio  of  two  (or  several)  sureties  cannot  withdraw  indepeudently 
from  Ills  obligsition;  and  if  allowed  to  do  so  by  the  obligee,  the  other 
surety  (or  sureties)  will  bt^  releastid  a.s  to  him      37,  267,  December,  1889. 

'Cox  nixl  Difk  r.  V.  S.,  6  VeWw,  ll-2\  ]>unc«ii  r.  V.  ».,  7  P«leni,  4:35. 

*fi)<l<T  wviion  19  of  ».-l  fit  (V.nftn?.*i  of  May  2S,  IMHS  (2»Slii^.  IW|,  Vtiited  JJUUaB 
ronniiiwiiirierK  aiii]  ntl  cWkM  of  I'tiiletl  HUtex  Lvurte  are  authorieed  tu  itdminiatet 
DBihs  ),-enerally.     (3  Cooii^.  Dec.,  C5.) 
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But  the  Secretary  of  Wnr  is  not  empowfretl  to  release  the  sureties  on 
a  (rt-lTursing-  officer's  Iwnd.     Card  »W7,  JVoi^v/uftt-r,  1S!)\. 

S&5.  If  lifter  ttie.  exenitiuri  of  u  hotul  ii  tiiatoritil  change  he  made  in 
the  name  or  description  of  the  (n-incifMil,  liy  era^un'.  inl4>rIineation.  or 
otiierwisi'.  williont  tlie  nf-'scnt  of  ihe  snretU'n  or  il  siirpty.  eviMi  tlmu^h 
8iU'h  change  \w^  niado  to  correct  ii  iiiisijike.  tlie  fiirety  orMirelies  not 
consenting  will  he  rnhwsed.  Tn  a  cane  of  snch  nn  aUemtioii,  Tvrvnn- 
mrndfi  thiit  ii  new  Itnnd  tit*  rw]iiiiTd.  35.  '1><^.  S^'ptrntlhT.  JHH9;  67, 
41.  Dectimlffi;  IS02;  fifl,  40ii,  ,V,in/,,  /Sfi.l.  Similarly  M4/,  wheno 
the  nainr  of  one  of  two  sureticji  was  enuwd  and  a  new  surety  was  sub- 
diluted  without  the  consent  of  the  iTiiuiininj,'  surety,  nrid  i^ritniiinfmiM 
that  the  written  assent  of  Iho  latter  to  the  erHwure  and  substitution  be 
obtained.'     Card  1262,  ^V«y,  Ism. 

556.  The  giving  of  a  new  Inind  by  a  diHliursing  offict?r— Imth  the  old 
au<l  the  new  IhukIs  being  roiiditionci]  to  Ui-i-ome  void  if  In-  Ntiould 
** henceforth  during  his  holding  iiml  remaining  in  said  oflice  carefully 
dischargi?  tlic  diitiM"  nt'  siiid  otfice,  /.  *■.,  the  nlBce  uf  commissary  of 
siiJi>i.stenco  with  the  rank  i»f  Major — would  opi^rate  to  <U\ide  the 
ivsponsibility  ns  to  future  tninsacllons  Is-tween  the  old  and  the  now 
sureties  but  it  would  not  releu-se  the  old  sureties,"     C'anls  fiG7  nnd  (t74, 

XoMnhtr,  W.74;    7;ifl,  IUi-inbi-l\  1H9^. 

357.  The  official  Imtid  of  a  disbursing  officor  being  in  ItTtns  limited 
to  the  office  he  held  at  the  time  he  gave  it,  liecomo.s  inoperative  upon 
the  promotion  of  Nuch  officer  to  a  higher  gnide.  He  thus  enterrf  upon 
a  new  office  and  a  new  bond  is  required.  The  old  bond  reinaina,  how- 
ever, n  valid  (fbligiition  lo  cover  any  defaults  whicli  luny  .suKsetjuently 
be  found  to  have  occurre*!  between  the  diites  of  its  execution  and  the 
dal«  of  the  officer's  promotion.     Oird  1990,  ./fm*,  1896. 

558.  Where  certain  disbursing  otficers^-omniissHries  of  suhsist- 
encc — were  promoted  during  a  recess  of  the  Senate,  received  their  let- 
ters of  appointment,  accepted  and  qualitied  thereimder.  /*r/f/,  that  by 
80  doing  they  coiised  to  hold  their  old  offices  antl  becnme  inve.*)te<l  with 
the  new  offices  (the  terms  of  which  were  limited  to  the  end  of  the  next 
se.'^sion  of  Congress),  and  that  therefore  under  Sec.  llftl,  Kev.  Sts., 
and  A.  R.  571  (ftSO  of  1901),  new  bonds  should  be  given.     And  further 

'  BntD'lr  on  SiintiyHhiji  ami  Giwnuity.  HecomI  cdiiinn.  \\  .-WO.  3sl .  SS5. 

'Srt-  Dif^ivi  IVf.  Ki-<-uii(l  Coiiiii.,  Viil.  .t,  i  13.'>il;  .Vm>^4-aii  anW  Krifiliah  Kncy.  of 
L«w.  Vol.2^,  U.S7";  .M.'.iiii|i.  IVv,  PIS. 

Tlip  jurtn  i.r.iffl.'i«l  \»>^^'^  Riitii.iriwd  by  the  SecrptJirv  nf  War,  tK'o,  U,  1895,  waa 
cvu*liliiiii<Hl  tliat  till-  iifliii-r  Hlimihl  til  ull  tiiTu-N  "  heiirt-forlh  rliinnjf  bin  hoidiiiff  ami 


reiliainiou:  in  Wl'l  mIRi-C,  "n/i/  u  in-u-  w/Kci"'  litr<nt  m  ftw  c<iir  fSmtt  ht  oppmved  by  tfieSfO 
rttarucJWnr.  onniftilly."  Ac,  (Carii  ITUlt);  nml  t.ht'.  fi.»nn  aiitliuriKc*!  Dpc.  3li  1900.  is 
ci>ri*lili<>i]«-<l  tltut  i(  Dirt  ntRi-4-r  "nlialt  aiiil  do  at  all  liitiefl  ibirinK  liifl  holiiine  and 
reiiiiuiiiDe  in  fiiiil  iflfitT, /f'/wt  tiiid  inrlwt'ti'j  the  ditla  ijf  iipprum(  uf  lli<»  (fOi"I  bij  thr  Stf 
refartfoj  \V<if  ihfuctfurth  uniil  flw  tiatf  rii  uptimriii  ity  the IkcreUxty  oj  War  o/atwwofficiat 
6wKfiii*M«wf.  carefiilly."  A<-.     (Caril  !432.) 
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hdd^  tbnt  after  thoappointmrnt,  nonfirmatiott  and  romniiiitiioti  of  thesfrj 
offii-ers  new  bonds  would  ugain  !»  nocossarv.'     Card  IlfiSD,  XowtnfKr, 
1SQ7. 

669.  Where  an  officer  of  the  line  was  appointed  raptain  and  com- 
tuissary  of  snlwistence  during  u.  reeess  of  the  Senate,  hthi,  thiit  in 
view  of  the  provi'sions  of  Sec.  lliU,  Kev.  Sis.,  and  A.  R.  571,  he  should 
furnish  the  Iwnd  required  before  eotering  upon  his  duties  under  Mieh 
ap^vtintnient  whether  or  not  he  hod  realigned  hlii  line  ootnmi^ioD. 
Card  i;TT5,  yoi-nnher.  JSIfG. 

660.  An  officer  of  the  Bubsisteut:©  department  (i-eguhir  ei^tabli^h- 
mcnl)  WJI.S  appointwl  c-hief  commissary  with  nmk  of  lieutenant  colonel 
in  the  volunteer  anii}'  and  gave  the  presrribed  bond,  Wbilf  serviug 
in  the  latter  capa^'ity  he.  was  pi-omoted  in  the  sub8i8tenc4?  department 
of  the  rpjfuliir  pstahlishnient.  //M,  that  it  wiis  not  neeejwary  to 
require  of  hini  a  lK>nd  nu  aci--ount  of  j^ueb  promotion  uulil  it  wax 
projjosed  to  place  him  on  duty  in  the  office  residtinjf  therefrom.     Card 

BOND— Of  CotJtracT.u-  or  Bidder. 

661.  The  gciicnil  rule  that  bonds  given  tu  t\w  Unitod  States  should 
be  under  formal  seal,  appliea   with  partieular  force  to   contractors' 

bonds.'    XXVIII.  (jso, ./,,»,-,  ;.sv;/>. 

662.  Whore  a  rontnu-tnr  offered  a  bond,  .subst-ribed,  as  sureties, 
by  hiii  two  dimghtor.^,  whose  ages,  as  well  a^  peeuniarv  relations  Co 
the  obligor,  were  not  known  or  stated,  ndiUMvl  that  to  accept  such 
a  iMind  would  Ihmi  badprec<'dent.     XXXIX,  518,  Apn'f,  IVS. 

663.  A  bond  for  the  faithful  performani'c  of  a  contract  will  not 
cover  nmteriiil  inoditu'ntions  thereof,  in  the  form  of  a  supplemental 
flgi-cenient  or  otherwise,  unless  the  nuroties  formally  niiiient  to  the 
same.  Card  1244,  Apnly  S89o.  And  recommended  that  such  as.'^ent 
be  obtained.  Curds  85S,  Jannary,  ISO^;  fUJrt,  F>hnmry.  ISH.'i;  "ilXtS, 
M.inh.iSOU;  2705,  OcUJttr,  1896;  34(52,  Augmt,  ISrt7. 

564.  A  bond  was  executed  on  a  certain  date,  and  it  was  recited 
thei-ein  that  the  priiR'i|jBl  liiid  on  ii  ftuftit-qtu-itt  date  entered  into  tho 
contract  for  the  due  perfnrinancc  of  which  the  bond  was  given.  The 
fact  that  the  bond  was  executed  before  the  contract  was,  is  Immaterial, 
but  the  recital  i.4a  part  of  the  mean;*  of  identifying  the  bond  and  should 
not  bo  contradictory.     Kccoumiended  in  the  particular  case  that  to 

'O.  S.  1'.  Kirkiialrirk,  9  Wheat.,  720;  2  Opins.  At.r,Mi.,  XWt;  -1  lU,  SO.  But  w«, 
DOW,  the  new  fonn  of  bond,  the  condition  nf  which  coveiv  tx>th  offiivs,  until  tbo 
njiproval  of  anew  Imnd  (Oanl  ]0166,  April.  IVlOl). 

*  A  n-K>>lAtii>n  111  thin  pffi>ct  was  -pr^fifribetl  in  *J.  O.  II),  H>)i)n<.  i»f  .\rriiy,  IS79 — 
rL-]inl:ilUlicd  and  ameiidiHl  in  <>.  U.  7^  of  l^TU  and  40  of  ISSO.  Ami  Ktt^  the  eaiiio 
onlers  for  genBrnl  recTilatioRii  in  rpcard  to  hnnrla  of  cnntractore  and  hidden;  alia 
■wnK^rapba  515-678,  A.  it  of  1895  (&9»<«&;  of  1901). 
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aroid  in  the  event  of  a  suit  on  tlio  bond  the  n^ceveitr  of  mflortitig  to 
olltf^'i(l^  fvidein'p  to  identify  the  contract,  u  new  bond  l)e  required,  the 
Uttur  t*)  refer  to  the  {'ontrai't  as  our  which  iriU  hr  entered  into.  Cai-rls 
27tt5,  ytn'ei}iim\  IMSO,-  30B3,  Ajfrtl^  ISiTT,-  3104,  April,  ISH/,-  3H4(>, 
Not}einlMT,  JS.97. 

566.  Where  the  suretiew  to  the  bond  of  a  contractor  who  had  fiiiled 
to  [H'rfonn  bi.->  contnict  iippljinl  (o  lie  diiicliurj^red  from  their  olilipttion 
on  the  ground  Ibut  they  bad  been  induced  to  enter  into  tbe  iKJud  by 
fali>e  r('prL'>enIatioii>i  iim<le  to  them  by  the  contractor,  /uM  tlint  the 
Serretary  of  War  bad  no  authorily,  u|Kin  such  or  other  jj^round.  to 
n-lfHJ^e  HuretieH  who  had  tiw^oine  legally  liable  tti  the  I'nited  States.' 
XXXVIT.  27'j.  JtouKirt/,  iS7G. 

566.  A  contractor  for  "jiei-sonal  Hen'icos"  isnot  in  peneral  riMiutred 
to  jjive  a  Iwnd.     XXX VII  I,  yMlj.  AutfmU  1S7(>. 

567.  //.'/'/,  iti  view  of  the  pri>vi.sion  mi  tjie  wtibject  of  the  act  of 
April  in,  ls7H,  it  wiw  proper  to  ivjpiirc  that  biddera  for  contracts, 
from  whom  ImhkU  wero  ivqiiired,  ;*hoiil(l  properly  bind  tlieniMelves  not 
to  withdnnv  their  liids  within  >iixty  days  from  the  date  of  the  o]>ening 
of  the  bitls,  In  the  great  majorily  of  c-awes,  indeed,  bid.s  will  be 
rcfjuired  to  be  kept  open  but  for  a  brief  period,  since  the  eontract 
will  ^I'lierally  be  awarded  at  once  or  in  u  few  days.  Cases,  however, 
may  oe+iir  where,  owing  to  ijuestions  luised  aa  to  the  legalitv  or  regu- 
larity of  bidN,  the  conipcteney  of  bidders.  &v.,  a  considerable  delay 
may  be  incurred  l»fore  the  decision  of  the  proper  Hujierior  am  l)e 
obtaliieil  or  the  difli<'ulty  be  otherwise  i-cnioved.  It  was  no  iloubt  for 
oLsps  of  this  nutiire  Ilmt  the  provision  in  regnrti  to  time  wu.-*  intended 
to  provide.     XXXIX,  rt2(S,  Auijmt,  JS7S. 

568.  I'nder  the  net  of  March  3,  1883,  c.  1^0,  a  bidder  wIioho  bid  haa 
been  accepted,  i.s  required,  in  accordance  with  the  terms  of  his  giia runty, 
upon  notice  to  him  of  the  acceptance,  to  enter  into  c<:Milract  and  fiir- 
ninh  (Kind  for  the  projM-r  fultillmcnt  of  it.s  stipulations;  but  if  such 
iKind  should  not  be  given,  nnd  a  cnnti-act  r*boiild  bo  enlered  into  with 
some  other  jjei-siin,  such  contract  is  not  n-quired,  by  the  staliil^^  to  tw! 
acci>ni|Minied  by  a  bond.     60,  '2Sa,  Juhf,  1S!>S. 

569.  The  purpose  of  a  bidder's  guaranty  is  ti»  furnish  suflieieiit  scou- 
rily  that  the  bidder  will,  if  his  bid  bt^  accepted,  enter  into  contract  an 
prescribeil.  Hut  the  din.vt  object  is  to  cniible  the  government  to  col- 
led the  differenc*'  between  the  bidder***  bid  and  the  amount  the  govern- 
ment would  have  to  pay  some  one  else  for  the  sujiplies  or  work  in 
ea»e  the  bidder  should  not  enter  into  contract  according  to  his  bid. 

The  guaranty  cannot  Ixi  used  to  force  him  to  enter  into  bus  contract; 
. ^ * , ^ 

'  t^  7  Opiiii.  At.  Gen.,  dS;  uud  couii«iv  (  1)20,  pMU 
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but  it  it)  valuable  nnd  (>»s<>ntial  in  the  t'vcnt  of  a  Miit  to  recover  such 
diffprrncc.  It  sliould  thcrt'foir  Im?  as  formal  niicl  Irjrally  siiflieirnt  Jt» 
a,  contrai'tor\s  Imnd,  and  piTimre<i  with  ii  view  to  serving,'  oj^  a  Iwsis  for 
a  Ippiil  I'lnim  bj'  suit  if  nipcessary.  86,  4l*i,  .VofWiAc/",  7*55?.  ITiere 
i»  no  f'tntut^'  iviiuiriiif;  such  a  jruarniity,  but  under  the  net  of  Mnrch 
3.  1HS8  (ii!  .Stat.,  -iMS).  the  Sfi-ri-torip-  of  \\  ar  may  rwiuiie  one.  C'nrd 
!tU(!I.  </rff,f„r,  1000. 

670.  The  (^ivinj,'  of  bonds  to  siTure  the  i>prfortmince  of  eontnicU 
iiiiuie  for  fiirni.-ihiiig  supplies,  iloiriff  work.  &v..  Utv  llw  War  Dvpiirt- 
luent  is  not  requireil  by  Hlutiilo,  but  la  u  subjiK^t  of  Hdiulniistnitive 
roguliition.'  So,  whtre  the  auiuuiit  involved  in  «  roiilrHi-t  for  t-oin- 
inirisiiry  Hlore«  wiiri  sruidl.  <iiiriWii  that  tin;  <^'oiuinisHary  (_fiMK*ml  be 
atitliorized  t<i  appriivi^  the  contiTii-t  withimt  a  l>ond.  16,  107,  April. 
ISH7.  So,  luirintil  that  the  Swri-tary  of  War  was  eiii|Kiwercd  to 
dts)MMthC  with  iHtndri  U>  fiirure  the  perfonnant-c  nf  iiontrai-tH  for 
furnifihini;  ineaU  ti»  recruiting;  ]xirties  and  iveniits;  he  lieiiig  indeed 
aiithi>rt/.i-d  to  (lispi'tisp  at  discretion  with  all  ^olltra^•t^»rs'  hoiidw,  wheiv 
siirh  are  not  .-peeifii-ally  reipiiivd.'    6fi,  'I'.VA,  .fitw,  IS^f^. 

871.  A  Inirid  to  seiMllT  the  perfnrnumee  nf  a  etpntniet  is  valiil  to 
sw!nre  thi'  perfoniiance  of  ixnw  sui-h  H]odilic:itionf-  of  the  stipuliitions 
as  aiv  autliorizcd  by  the  terms  of  the  eontraet  ilsi-lf,  ]»ut  Mill  not 
cover  mod  ill  cat  ions  not  thiw  anthoriz4'd  and  whlc-h  sulistiintially  make 
nf  till'  sti]>nhitions  a  new  cniiti'aet.     54,  7.  Iii*i,  Mitff  and  Jnnf.,  I-'\03. 

572.  ^Vhi-re  a  fontiaet  of  lease  was  M'eured  by  bond  and  the  lessee 
appliinl  for  a  material  delay  in  niiikiiiLr  |>itymerit  of  the  rent.  M'/  thai 
to  jfllint  siii'li  u])plitatioii  would  diaebarge  the  sui-eties  unless  they 
pive  ihetl"  a-weiit  to  the  delay,  and  rtt'fitmiuiitL-d  that  the  same  be 
not  iieee<ied  to  without  their  eonsent  to  the  arrangement.''    LVI,  196* 

073.  There  van  l)e  no  lepd  authority,  after  a  i-onti^Het  has  Iweii  com- 
pleted, fur  a-i-iiiininy  the  Iwind  tc  rreilitoi's  of  the  coiilriiftof  (whom 
he  OWC3  for  materials  furnished  him)  lo  enable  tht'iu  lo  sue  him  upon 
it  in  the  name  of  the  United  Statex.'     61,  Iri,  Attf/mtf,  lHii.i. 

574.  tl'id  that  a  iin'mlw^'  of  Congress  may  legally  be  at-cepted  as 
suivty  on  a  fontrai.-t<)r's  bond  to  secure  tlie  fultillnient  of  u  tinilmel 
with  the  I'nitcd  States,  hid  actiug  ]is  sui-h  not  being  ])rerluded  hy  the 
provisions  of  eiUirr  See.  373i)  or  ^1\'2.  Rev.  Sis.  XLIX.  377,  ffctJt^r, 
tSS5. 


*Thovto(  AUff.  13,  IHfH  lastfrate.,  27A),  ilirwt-*  that  iHyiiilf  chnil  lit- rvwinimi  witti 
foraiMl  iiiiil  rwlf  u>r11)i>'  iittLitriKlioji  nf,  or  repairs  ii[irin,  [>iiMir  liiiiUliriK))  tuxl  ptilitic 
wurlu,  iktiil  tlint  nuclL  b>>iu1  s-hall  c'<:iiitaiii  n  |<rx>viMoib  tliat  "the  cuntraiKir  or  ■■■jn- 
Inctura  attiill  i>iviin|)t1y  make  )<iiyii)eiits  to  nil  |i4>rHtini<  ."xifvplyiiie  tiini  or  th«rri  lalwr 
nixl  iiiHliriitlii  ill  the  |in<»ei-iiliori  nf  iIip  wirk  |in>vi<)ei)  fur  in  piich  I'liiitnu-t." 

'  Sit)  pur.  55f),.\.  K.  (638(>n'Wl  i,  auto  the  eaM»  in  wliUU  such  lx>adt'uiav  Iw  waived. 

'>tnrfrf(-.  (iflirial  nonds,  (  3l»i. 

'But*iwthe  Ri-ciil.  UffitilaTiiJiiuf  .Au)|[.  13. 18JM,dt«I  in  not*  t<>|  P4S,  ftod. 
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BONT>— Of  roll<»gp.  Ac.,  aa  requirwJ  hy  Sw.  ISfitf,  R*v,  Ste. 

575.  A  liond  executed  hi  bU  otEi-iuL  capucity  by  the  president  or 
olber  oflli-or  of  an  im-orptiraU'd  college  or  univevKity,  to  ^^ivure  ariUK 
&v.,  tsMiini  under  this  »i.'ctioii,  caiinut  prupei'ly  bo  uecoplvd  tu*  End- 
ing' tho  corporation  without  evidence  that,  by  the  act  of  int'or^jom- 
lion  or  otLcrwise.  nuch  ofljrci-  is  lej^TilIy  empowered  to  act  for  and 
Mild  the  institution.  XLl,  4'.*H,  Khruunj,  JS79;  «47.-l'/y(W,  JSTU, 
XLIII,  70,  Ov/rjler,  1K79:  275,  21H,  Ajrril.  JSSO, 

576.  The  obligor  and  sureties  i^hould  Ik-  bound  without  eondition 
or  ra-^'nation.  WheiT  u  l»iiid  offered  by  a  ctdlejfe  loiitaiiied  a  pni- 
vi»)oii  to  the  effect  that  to  satisfy  ttiiy  liability  incurred  thereunder, 
rei-oun-e  should  be  bad  to  th<'  pn>])erty  of  the  college  iK-fon*  tbe  jirop- 
erty  of  the  sureties  was  rehorted  to,  adviiifd  that  such  bond  Ik-  not 
aec'eptod  by  the  Stfittary  of  War.    XXXVllI,  MO,  OrUiber,  Jis'TG. 

677.  No  form  for  the  bond  being  prescribed  in  the  stulute.  the  Secre- 
tary of  W'lir  may.  if  he  det'ins  tin*  security  ample,  accept  a  btPiid  with 
tme  surety,  or  he  uiay  even  accept  tho  bond  of  the  eoriKimtion  with- 
out suretie.s.  In  jieiienil,  however,  it  will  be  wafer  to  require  Muretiej*; 
such  a  ii'<iuireuieiit  being  nho  iti  atvordance  with  the  genei-al  rule 
govcriiiug  lK>ndi.  j^iven  to  the  I'liited  State.-".  Surolies  to  bond*  given 
by  colleges  .sirouki  in  general  be  iei|ulrcd  tu  justify  in  the  usual  ninn- 
ner.     XXXIX.  31-2,  ,V'"vh.W,  iS77, 

678.  Though  inrnds  in  which  the  i-or[}onition  controlling  the  inisti- 
iution  i."  princiijal  have  uHually  bt-en  tendori'd  under  the  slatute.  the 
same  an>  not  essential.  The  bond  of  nti  inilividnal  ».■.  priiii'i|iHl— tho 
president  or  other  officer  of  the  iu-'lItnLuin  ar  other  pei'Kon  in  a  pi'ivate 
capucity—  may  properly  lie  aeeeptcd  if  the  Hccurity  is  deemed  Milficient. 
XUU'^'Mi.  A/jni,  ISSfK 

679.  The  bond  offered  by  a  Cfdlege,  &.(•■.,  pursuant  to  Sec.  11*25,  l<ev. 
Stf.,  muht  be  executed  by  the  pi*oper  vjbligur  and  legal  prin<'ipii1.     If 

_cxecuted  by  a  corporation  as  ."uch,  the  name  as  signed  must  be  the 

)rate  namn,  i.  r.  the  sainie  ii.s  that  given  iu  llie  articles  of  incor- 

JB^tion  expressed  in  full.     43.  113,  -hily^  ISOO;  63.  4i>h,  iM-nnht-r, 

^'^jIwI/  83,  117.  Januitnj,  IfHf^;  G8,  38,  May.  ]S9^.  Wheix-  the  corpo- 
ration, 03  created  by  the  legislature.  Is  a  body  of  per'^ons,  au 
^'Trustees."  or  "It<iard  of  Trunlees,"  or  '*  Regent**,"  &c..  the  liond 
must  be  executed  in  the  cor|)onite  nauie  of  this  l«)dy  by  some  one 
duly  authorized  thereby,  and  not  in  the  name  of  the  "college"  or 
'■''university."  the  latter  l»eing  merely  an  instilulioii  of  leaniing 
or  jf;rt//>^-/y, having  no  legal  e.\iwtenyu  as  a  pei"son.  29,  4i!l.  Jitunary. 
Um;  30.  ."ii^,  Fihi-mn-y,  Jff^f;  48,  :ist6,  J'tly,  ISDl:  49,  l.-VS,  S'^pfemher. 
1S91;  68.  7,  Fihrum-y.  l.H9.i:  Cards  28,  Jidy,  Jtiiii,-  i>088,  Fti^nmry, 
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ISOfJ^nnA  Aii(/mf^  lS9ff.  Tin.-  rimni' of  llRM'orponilion,  ns  it  iippt-ars 
in  till-  IhxIv  of  tlie  Itnnd  aiul  in  tin-  i-Mi-iitioii,  slxniUI  )k)  tJie  same.  62, 
122,  Ortolur,  lS9.i.  If  tin-  iiiiriii>  is  impressed  on  the  **y//.  it  Hhoitid 
api-eo  with  thiit  *>{  ilic  pxt'ciition.  thoutfli  if  tlio  lattiT  Im*  porrect,  a 
variiitioii  in  iht*  wnl  will  bi^  iimniUcrinl.     31,  'MHK  Aj/ri/,  }HHD. 

680.  Tl»>  iMiml  of  a  corponilioii  must  Ih>  sifrnod  for  it  hy  tlip  officer 
of  the  foiiiornfii'ii  nr  sonio  othnr  [joi-soti  unthorlzrd  trt  do  ho.  U  the 
corporation  fon.--jwt.s  of  a  rci-tain  liody  of  [ipi-soils,  or  if  such  ii  l»od_v  tw 
Hpecifipolly  designated  in  tho  nrticle.-*  as  eiiipowei-cd  to  authorize  such 
octtfiiii  th«  oxt'fiitinii  of  honds  for  the  <'orpomt.Ion.  the  authority  can 
not  bo  dck'gatcd  to  other  persons.  Thas  where,  under  the  articles, 
the  power  is  vested  in  a  Iioard  of  tnisteei-,  it  would  not  lie  legal  for 
such  board  to  delepUe  the  authority  for  executing  the  Iiond  to  an 
exociili\'e  committee  of  tlie  Ijoard.  28,  HtJ",  January^  ISSOj  39,  475, 
March,  IS&O;  66.  27S.  3)18.  yowinber,  JS03. 

S81.  Where  the  articles  of  Incorporiition  do  not  recognize  such  a 
boily  Hs  an  *"  Executive  Comuiitlcc"  of  thf  trustees,  regeuta,  »fce.,  as 
empowered  to  art  for  the  corporation,  iiut  simply  devolve  themnnage- 
ment  and  cnntrol  of  the  eor|H)Vatii)n  upon  a  btmrd  of  trustees,  Ac.,  a 
bond  executed  t»r  authorized  to  be.  exi'cnted  by  such  a  coniiiiittci'  will 
not  lie  aci-epted  as  sufficient-  In  such  ii  case  it  is  the  hoard  which 
ahoiild  authorize  the  execution  of  the  ohligatinn.  64,  mf!i,Ajtr(!,  IH'J.\ ,' 
66,  3y,  4s.  liiri,  J/.fy.  iSfi.^;  card  3T»14,  i-;Arw*»-,v.  W.W.  Where  the 
articles  of  incorp<»raiion  declared  that  the  cortKiration  nhould  consist 
of  uml  be  rniitr<d]ed  liv  rerlaln  trnstJ'C-.  but  rcco>riiizi-4l  an  executive 
ooniniiitoe.  in  firoviding  that  such  coniiniltee  should,  under  thi'  direc- 
tion of  the  board  of  tnistees,  have  a  **  general  supen'ision  of  the  alTaii"s 
of  tiie  rollfjre  ami  the  pi-opeity  of  the  coi"porntiork,*'  /*'///  that  such 
words  were  not  sufficient  to  empower  the  executive  eommittrt?  to  bind 
the  corporation  in  so  important  a  matter  a-*  the  execution  of  a  bond 
under  Sec.  Iir2r>,  Rev.  Sis.  64,  :i74,  AAhyA,  JS9^,  The  act  of  incor- 
poi-ation  provided  for  an  executive  conuuitt^-o  whose  duties  should  Iks 
prescribed  by  tho  by-laws  of  the  Iwrnrd  of  regents.  Such  by-laws 
authorized  the  eoinniitt.ee  *'to  transact  all  ^uch  business  as  nmy  from 
time  to  lime  he  requiivd  by  iIri  hoani,"  /AW  that  a  bond  executed 
pursuant  to  resolution  of  the  committee,  without  any  specific  authority 
or  requii-enicnt  by  the  l»oai"d  l>eing  shown,  could  not  he  accepted,  hut 
that,  if  the  iKMird  could  not  readily  Im  convened,  a  pr'rsonal  b(^nd  of 
some  individual,  with  sureties,  (thoulil  l>o  substituted.  64,  337,  April, 
J89i;  Card  2(is7,  Or/f>/^r,  f.^OC. 

So,  where  the  charter  of  incorporation  of  a  college  vested  tho  **full 
control  of  the  affairs  of  the  college"  in  a  lioard  of  trustees,  and  the 
board,  by  vote,  devolved  upon  an  executive  committee  power  to  "act 
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for  the  trustees."  Ii^d  that — even  if  this  delegation  were  lc|fal— such 
indi'liiiitc  lu-tiun.  whiU*  tiuthori/jii(r  theruiiiniitteo  tutiiinNii-t  ordinary 
bu^invMi,  was  not  sutlicient  to  t'm])owt*r  it  to  exerfi)*e  the  sfx-clal  di«- 
erption  involved  in  the  <>xecution  of  a  seated  obligation  binding"  tbe 
oorpitnitioti  to  the  L'nited  Statt'j*.     66,  -iSi,  ^lay,  JSS^, 

Where  the  applicant  for  the  issue  to  it  of  anus,  ^c,  under  Sec.  1325, 
Rev.  St». — an  "Ajfricultural  and  Military  College'^ — was  uot  a  coi*- 
poratton  but  a  bi-anch  or  "dojmrtutent"  of  the  Sl.itc  university,  a 
corporation,  by  which  it  van  governed,  /"/'/  that,  n«>t  Winj;  a  legal 
person,  it  had  not  the  capacity  to  enter  into  a  bond,  but  that  the  )>ond 
should  l>e  in  the  name  of  the  corpomtion  and  its  cxeeution  shuuld  be 
authorized  by  the  board  of  tm^tecs  of  the  tiniven-^ity.  or — if  they 
could  not  lie  assembled  for  the  purpose — that  an  iudivlduut  bond  should 
be  furnished.     64.  HO.  Man./u  ISO',. 

OSS.  Where  a  t>oard  of  trustees  controlling  ti  cor|>oration.  passed  u 
retfolution  empowering  the  pn>sident  of  the  l>ourd  "lo  negotiate  and 
carry  on  any  business  which,  in  his  judgun-nt.  temletl  to  the  wflfare  of 
the  institution."  arfc/#<^/tlmt  this  iwsolution  was  not  sulliciently  s|H;fJtic; 
to  authorize  the  piVHident  to  execute  au  instruuient  under  seal  such 
Ha  the  bond  inquired  t.y  Sec.  l^)i'>.  Rev.  Stf.     39,  1.'>n.  ^f^fr'■/l,  /.S',90. 

683.  A  by-law  U*  the  erteel  that  in  the  recess  of  the  Inmrd  of  regents, 
an  executive  eouuuittee  of  the  buuixt  should  "have  gi-neral  cure  of 
all  matters  pertaining  to  the  welfrnv  of  the  university."  /ii^iif  ni>t  suf- 
ficient to  eiupower  such  eotiiinitt-ee  to  enter  into  so  legally  formal  and 
binding  an  engagement  rk  the  giving  of  a  bond  under  Sec.  1225, 
H<;v.  St^.     63.  4(i7.  I-\hrwiry.  ;-SV9.f. 

SU.  A  bond  furnished  pui-suatit  to  thoatatute  by  any  i[iei>rporatpd 
college  or  tiniversity  Khould  be  aci'ompanied  by  a  duly  wulititHl  copy  of 
the  charter  nr  articles  of  itu-orjioralirtn  showing  that  the  institution 
is  a  corporation  and  hiu^  jiower  to  enter  into  the  obligation.  63,  i^'^'Z^ 
Janvartj,  189^;  66,  llXt,  lUi. ./»««-,  189^  The  copy  should  he  authenti- 
eated  by  the  certilicate  of  the  oQicial  who  is  cuslcnlian  of  thr  record  of 
tbe  mine.  W,  44,  Ft^/rmtrtf.  ISUJ,.  ^Vherc  (h<'  copy  wa-*  certifieil  by 
a  county  recoi-der,  not  under  .'*eal,  ItAd  that  if  he  had  no  seal  which 
he  could  affix,  hisoffieial  chamcUM"  should  be  c^-'itilied  to  by  the  county 
otBrial  who  was  the  irustoilian  of  liiK  electit>n  and  iiualilieatlon.  64* 
at74,  JAyjv/i,  i.y^^. 

688.  Where  the  bond  offered  in  compliance  with  the  statute  pur- 
ported to  be  signed  hy  the  pre>tidcnt  of  the  roi-poration,  it  shintid  l«e 
shown  in  conneetioti  with  the  bond  that  the  poi*son  so  signing  had 
been  duly  elected  such  president  by  the  eorjK>ration  or  by  a  managing 
body  autboiized  by  the  aiticles  of  incorporation  to  elect  him.  29, 
307,  Jatiuartj,  1SM9. 

Itilrtkv— 01^— 11 
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586.  M'here  thft  tni8toe«,  rogente,  &c.,  have,  by  a  resolution  or  vote 
of  tlu>  boaixl.  duly  mithovizctl  tbtMi*  Prt?suWrit,  or  «t!ior  oflici-r,  to 
execute  the  Iwnd  for  tho  coi-poration,  lUere  should  In?  fuitiiwhod,  with 
the  executed  IjoikI.  a^-  evidence  of  the  lejfalily  of  the  execution,  an 
extract  of  the  inintiteH  of  the  proceodiiij,'".'*  uf  the  fxmrd  fully  sotting 
forth  the  adopt  JTij;  of  thii  resolution  y:iviiij;the  i-equi»ite  authority;  such 
cxtrwt  bein^  certified  by  the  secretary,  or  oilier  proper  custo<Uan  of 
the  i-ccord-s  under  the  seat  of  the  corpoi-alion.  a.s  a  true  ropy  of  such 
miiiuleis.  The  ccrtilicate.  or  utlidiiviL,  of  tin?  riwrotary  that  such  a. 
resolution,  jfiving  a  copy  of  it,  wns  Bd«pU?d,  is  not  a  sufficient  substi- 
tute for  the  record  evidence,  and  where  the  execution  by  the  president 
re^Ui  only  uj>on  such  a  ccrtiliL'wte.  th«  bond  will  not  be  awcpled.  The 
only  proper  evidence  of  the  proi-eedings  of  a  body  which  keepn  a 
record  iM  tb«  ri'cord  itself  or  a  transcript  duly  authenticat^'d  hy  the  lenal 
custodian,  and  whero  it  exists  its  place  cannot  be  supjjlied  by  the  mere 
statement  of  the  secretary  or  other  official  of  the.  coriKUiition.  29,  l*W. 
30.4»4.  33,2^i'.39.47'..40.:j*W.41.3'iit,48,22(;,./«nwry,  JSd'if,  UtJn/y, 
JH9J;  55,  ISii.  56.  -Si^  :iW.  60,  .'itlil,  63.  122,  aSl,  4»J0.  Auynvt,  IH'J^,  to 
December.  lHiM;  63,  322.  4<iy,  64,  117,  276,  3(H,  65.  HJ2,  ij*U,  406,  Jnn- 
iiari/  to  Aut/ttMi,  JH'J^;  Cai'd«  1141,  yvve»Jitt\  Jli94f  771,  y93,  January^ 
JSUo;  22«J(>,   M'tt^,  1890;  yoSS.  Atujuiil.  Jif!f9. 

687.  Where  the  college  was  not  incorporated,  and  thei-eforo  could 
not  enter  into  the  bond,  and  it.s  trustees  were  inci*ely  appointees  of 
certairk  regenlH  of  tMluratiim  in  rltarge  of  all  tho  putili<-  educational 
instltutioiiH  of  the  State,  recommetidi^  that  a  pergonal  bond  ho  required. 

588.  ff'hl  thai  a  State  university,  which,  though  managed  by 
trustees  apix>inted  by  the  State,  was  not  incorpotated,  was  only  a 
piece  of  proju^rty  of  the  State,  having  no  personal  existence  or  capacity 
to  give  a  bund.  In  such  cil-^c,  if  the  tniiituejs  are  not  incoi-pu rated,  the 
liiKid  for  anus  furnished  under  the  statute  will  have  to  Ij©  a  personal 
one.     64.  30i,  .l/W/,  W.9-J. 

689.  Where  tiie  university  was  not  an  incorfmrati^d  institution,  but 
proix'rty  lielonging  to  a  Territory,  by  which  it  was  i!ariied  on  through 
tnwtecM,  and  the  legislature  had  made  no  provision  for.  a  s|M'eial 
bond, /«:'/*^  that  the  case  was  one  in  ivliich  a  persiHuil  IhuuI  should  lie 
required.  41, 377,  J^Uij.  tS90:  65,  822,  Seplffniher,  JS!i'£.  Where  such 
an  unincorptiratcd  university  wuh  the  property  of  a  Stat^\  Add  that 
the  Stale  would  be  thr  pixtpcr-  principal  in  the  iKind.  42,  111^,  ./tf/y. 
IS90,  Whei-e  a  college?  is  not  an  incori>orated  institution,  a  lioard  of 
trustees  charged  with  its  management  is  not  legally  authorized  to  give 
the  Iwnd  required  by  the  slatute.     40.  4t3S,  .lA/;/,  ISW. 

690.  Sec.  1225.  Rev.  Ste.,  a»  ampnde<l  by  the  act  of  Septvniber  26, 
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1888,  c.  1037,  prescril>e(*  that  a  bond  ahall  Ite  furni^liwl  'Mn  double 
the  value  of  the  propt'rtv,"  but  does  not  in  tpriiU'  ivquire  ilml  surt'lieg 
rsball  Ifo  given.  .*I'/i'/w/  therefoi'i-  that  the  StH;ivtaiy  of  War  fvould 
be  authorized  in  bis  discretion  to  di.sp«nse  with  furettet-  if  be  doeuied 
the  iHtndoF  tbe  |>nii':i|)al  to  be  rsittlirient.anU  that  thittdiMrfetioniiii^bt 
well  l»e  exercisiMl  in  favor  of  ai't-eplinjj  without  sut-elief  a  bund  in  wliieb 
the  princi{)al  was  the  city  of  Pbilndelphiii  as  Inwtee  for  tbo  Glrard 
College  Fund.     69.  17ti.  Apn'L  1S0.J. 

B91.  \\'bere  Ibe  iwiialty  of  the  Iwiid  a«  offered  was  twice  as  great  an 
the  Huiii  for  which  the  president  was,  by  rwohition  of  tlie  board, 
authoi'i/ed  to  givi;  lH)iid.  Md  that  tlic  lK>nd  i*oidd  not.  fni'  tlilh  rt^ai^oii, 
be  nc(;ept4>d  and  that  a  new  lK)nd  should  be  furnished.  35,  S^,  Sep- 
tinnher^  JS,*ftK 

092.  A  fonn  of  bond  presenti-d  for  acceptance  under  Ibe  statute, 
which  failed  t<»  recite  that  tbo  college  was  of  a  fa|Kurity  to  educjitw  one 
bundii'd  and  tifty  male  student-s.  the  complement  required  by  the  act 
of  September  2X,  188S,  but  >4tated  il.s  capacity  as  extending  to  tlio 
education  of  eighty  only,  /^7f/di'fet^tive  and  not  legally  aci-eptabli-.  6fi, 
4S,  J/ffy.  lSii4.  It  should  be  specifically  staled  in  the  bond  that  the 
rapooitr  wan  for  the  odunation  of  150  rr^i/^  studcnta.     60,  11^2,  Jmi«^ 

im- 

093.  The  bond  olfered  under  the  statute  should  not  omit  the  insui-anoe 
clauM*.  I.  r-.  should  contain  a  condition  to  the  effect  that  the  obligor 
nhftll  keep  the  property  duly  insured  until  i*eTurned  to  tho  I'nited 
States'      ea,  3*.>2.  Jannaty,  IsO^. 

BOND— Of  States,  &c..  for  arois,  &t\,  furnished  under  statute. 

594.  The  joint  i*e.Holution.s  of  July  3.  ISTti.  and  June  7, 1S7S,  author- 
izing the  Secretary  of  War  to  issue  arms  to  certain  States  and  to  tho 
Territories,  provide  that  the  governor  iti  each  case  shall  **givti  good 
and  sutficient  Ijond  for  the  return  "  of  the  arms,  &v.,  or  pa3'ment  for 
the  same.  y/A/lbatabond given,  undertliese  statutes,  by  agovenmr 
of  a  Territory  wliose  legislature  had  luit  atithoriKed  bitu  to  tdnd  the 
Territory  in  this  manner,  could  have  no  further  legal  effect  tlian  a^ 
the  jH-rrumtrf  obligntinn  of  the  governor;  that  what  the  statute  contem- 
plated was  an  official  lx)nd;  and  therefore  that  a  governor's  bond, 
given  in  the  absence  of  special  authority  devfdved  upon  liini  by  tlie 
legislature  to  bind  thereby  the  Territory,  could  not  legiLlly  Ih>  accepted 
by  the  Secretary  of  War.  XXXVHI,  1H7,  ./«/y.  IS70;  XLI,  467, 
^tfcnnler,  1S7S;  XLI  11,  7S.fl3,  ^'f)vemfter,  1S79;  LIU,  3(1,  Sejitemher^ 

'Thtf  law*  and  rvgulatknie  i^vvniing  tlii'  giviit^f  uf  lx)ii(l)<  by  lvi11(^<«,  &c.,  under 
Sw.  V£2h.  Ilev.  Hi».,  ate  (wt  forth  in  (i.  O.  70,  A.  (i.  O..  1897.  But  sw  the  furttier 
prxn-ixiutm  vi  Sec.  3  u(  the  tu-t  ni  F<-l).  ^,  1W)I,  iLiueiKliii)i  t^wi.-.  12:^,  Uv\.  Su. 
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2S86.  And  similarly  kddot  a  'jond  given  by  tho  governor  of  a  State, 
upon  nn  issue  <if  cHinp  Htxl  giiirison  tvjiiipiigo  under  the  joint  reso- 
Iiition  of  June  :;0,  187s.     XXXIX.  t'..V'.,  St-pUiubtr,  JS7S. 

896.  As  Ihe  Set-iretBry  of  War  is  empowered,  in  his  discretion,  to 
require  lK>n(k  ()f  didbun^ing  oifieers  of  his  department,  though  the 
same  may  not  he  presiTihe*!  hy  stiituie.  so,  in  the  case  of  the  oi-d- 
nanco  authorized,  hv  the  act  of  Fehruari*  8,  1889.  c  116,  to  be  deliv- 
ered lf>  file  ni»liniinl  vfilunli'i.-r  hemit'.-?. /**-W  that  the  St'cretary  of  War 
wouhl  properly  require  that  bonds  ht' fnrnishwl  for  the  .safe-keeping 
and  due  return  of  micb  ordnniu'e.  though  no  such  condition  wna  indi- 
rat,od  in  the  statute.  This  under  liis  gent-i-al  authority  as  head  of  the 
department  entrusted  with  such  property,  and  in  view  of  tho  provision 
of  the  act  that  the  ordnnnpo  shall  Ik*  delivoi'ed  "swhiect  to  such  regu- 
lations as  he  may  pre<<crilM'.."     51,  44^.  January,  JS93. 

nOKD— Of  Surety  Company. 

M6.  By  Sec.  1191,  Rev.  Sts.,  the  Sccretaiy  of  War  is  empowered  to 
decide  upon  the  suftiiit'iicv  of  the  lx)iul»  of  disbursiuy  o(licei-s  of  the 
army;  the  accounting  officers  of  the  Treasury  having  no  authority  in 
this  regard.  I/ifd,  therefore,  that  the  Secretary  was  legally  author- 
ized to  aeeept  it'i-tirity  itfi/tjut/iirx  a.s  sureties  in  such  bond--,  similarly  &s 
in  the  niK"  of  the  iMinds  of  contractors  with  tho  United  States.  60, 
lis,  .Vww^w/Mr,  J891. 

697.  I'ndcr  rr-p;uIations  published  in  G.  O.  r>'2  of  1S9.S,  as  amended, 
entitled  "  llegulations  and  Iristrufti<nis  relating  to  liond^  of  Contract- 
ors, Bidders,  and  I>isbur»ing  Officers,"*  the  War  De|Mrtment  ai-copts, 
OS  surety  on  the  bonds  both  of  i-ou tractors  an<l  dishui-sing  offi<'ei-s,  "any 
coiiiptmy  which  is  duly  incorporated  under  the  laws  of  the  United 
States,  or  of  any  State,  and  is  legally  authorized  to  became  auch 
surely."  Where  a  surety  company  hus  ftlrea<i3'  on  tile  in  the  War 
OeiNirtmerit.  the  pnpei-s  culled  for  by  the  regulationf^,  it  is  not 
required,  in  the  alwenco  of  any  change  of  its  status,  to  re-furnish  the 
same  in  connection  with  bonds  which  it  nmy  execute.  BO,  41,  Jmie^ 
189S;  63,  l:i7,  Junimry,  IS^. 

698.  HJil.  that  a  bond  of  imleninity  of  a  security  eumijany  might,  !n 
the  discretioTi  of  the  Secretary  of  War.  legally  be  ncceptetl  in  place 
of  tho  usual  bund,  given  under  Sec.  1255,  Rev.  Sis.  Such  acceptance 
would  not  j)f^r  m  releaae  tlm  college  from  il»  liability  as  bailee  to  take 
extniordinary  care  tn  presen'tng  and  duly  returning  the  arnif*.  but  the 
instrument  sliould  be  executed  in  such  form  wn  to  leave  no  tpieijlion 
as  to  such  liability  continuing.     64,  &1,  Fef>riutry.  IfiD^. 

699.  The  acceptance  of  an  incorjwrati'd  surety  company  as  sure^ 
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is  now  nnthorized  by  tbo  act  of  Auf^iut  lH,  lS»-t  (•£&  StaL,  270). 
But  bofort*  such  rorpomtion  will  )w.  ai-t-epted  by  itip  War  Di'imrlrnpiit 
as  a  jiiirety  on  a.  bond,  it  must  tile  in  the  War  Dopnrtuipnt  ibe  pupci-s 
required  by  ^Mu-a^raphs  57J^,  S"(j,  and  577,  A.  K.  (fi53,  655.  aud  tlSil  of 
IfiOI).     C:ai-d^  3N4,  2'.tl>7.  and  3580.  Apr!/.  1S05,  to  ./»//»/.  1S09. 

600.  Thpprovi.sionof  tbu  Lcfrjalative.,  Exocutivo  and  Judii-iul  appfo- 
priution  act  of  Marcb  2,  1895,  requiring  official  bonds  to  be  examinL>d 
at  U'a*il  oiicp  every  two  veaiN  for  the  juirpo.-*'!'  of  asfertaininjir  the  sutli- 
cioTicy  of  the  stiretioa  thcreoti,  is  sufficiently  coniplipd  with  as  to  bonds* 
on  which  a  corporation  is  surety,  if  the  corporation  tiles  periodically 
in  the  War  Depai-tTucnt  the  tinaiuial  iitutement  requii-ed  by  A.  R.,  574 
(653  of  li«il).      Card  ^516,  Augmt^  JS96. 

601.  The  act  of  August  13. 1894,  docs  not  require  a  compliance  with 
any  laws  or  regtilations  which  a  State  itmy  imjxwe  to  qualify  a  foreijjn 
Murety  c».imp«iiy  to  do  bu»iiic>s  within  the  State  M-iih  the  officers  or 
citixeni-  thereof.  Under  the  act  referred  to  a  bond  of  the  surety  com- 
pany to  the  United  Statcn  woidd  bo  (yjnally  valid  whi-thcr  ov  not  il 
had  complied  with  such  lawn  or  re^ulatioii:^  of  the  State.  Card  3t!04, 
October.  IS97. 

608.  Where  upon  a  chanj^e  of  office  the  superintendent  of  a  Murety 
i-ompany  wrote  to  the  \Var  Dcjmrtment  to  the  otfoct  that  the  company 
wa»  willing  that  the  official  bond  pertaining  to  the  old  office  and 
upon  which  thi?  company  Vfas  jturety  should  extend  to  the  new  office, 
/ie/rf  that  the  lettei-  of  the  superintendent  was  not  sufficient  to  extend 
the  Ik>o<1  as  proposed;  that  to  extend  the  same  to  the  [>ew  office  would 
require  an  int'trument  under  the  coqiomle  seal  referring-  to  the  bond 
in  such  a  way  as  to  identify  it,  executed  by  officer)*  of  the  company 
authorized  to  bind  it  in  the  iiiattev  of  executinj^  bondii.  but  remarked 
that  whci'<'.  as  in  the  piirticuUircH.se,  there  bad  been  a  chang-eof  office. 
the  practice  was  to  require  u  new  bond. '    Card  •ii'J^,  Aprils  1S09. 

BOUHTY. 

603.  Bounty  is  not /«/;/,  nor  1;^  it  pruperly  an  "allowance^ in  tbcsonae 
in  which  that  tenu  is  ordinarily  used  as  referring  to  Ibe  regular  pecu- 
niar}' emoluments  of  soldiers  other  than  pay.*  X,  661,  December^ 
laei;  XV,  356.  JuM^  JS65. 

'The  lerui  "Hlldwaiices,"  tii>werpr,  when  cniployeH  in  n  ^neral  f^nw,  liax  )wen 
i«](BrtlM  ftfl  iin-liuiiniclfounty.  Thus!»(>  l3C)|j)iin.  M.  <Jpii.,  IH8.  ID",  where  it  is  lu-lil 
thai  (III-  uenvml  f  >rfeiture  o(  pay  tmd  nllowaiu'ew  due  at  the  Hate  of  Ihf  nffeiive, 
ini|)»t>Ml  ui>>m  tU'^^rUnv  by  pnr.  \'.ViH,  .Tmiy  Rpiph..  emlimi-eil  iiiPtulruenitt  of  iMumtj 
due  At  Dm-  linn-  uf  Ihe  ilcM>rti(m:  alsn  fnileii  Slatec  ':.  'ixaiiifn;  L*  Ulto.  77,  where  the 
oourl  Bi)«s  s<>  far  ns  to  liot'l  that  furfeiturc  oi  "pay  aud  alIo^^lLIlcctI, "  impotcd  by 
amlAOf,  ttK-ludefl  iKjunty. 
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604.  The  two  years'  Aorviee  i-ni|uiriMi  by  thr  act  of  1861  need  not 
hftve  bfpn  oontinuous  rtdTioe.  XI.  wki.  M(nvh,  IS6S.  Nor,  if  two 
3-ears'  servu'e  was  rondcroci,  dors  itaffort  the  right  of  tbo  soldier  to 
bounty  that  during  a  material  part  of  thr  poriod  he  was  detailed  upon 
am!  pcrfoniiod  a  f/na^i  <ivil  duty  as  a  tderk.     XXXI,  5n7.  Ju/;/,  iS7L 

605.  Ill  the  aljsenco  of  any  expi-esa  statutory  provision  forfeiting"  a 
s*oldier's  right  to  bounty  where  he  has  ))et'n  guilty  of  desertion,  ht^id 
that  the  mere  fuel  that  a  desertion  hud  l»een  committed  by  a  woldier  at 
wjmo  period  of  his  torm  of  ser\'icc  louH  not  affect  hia  riffht  to  Itounty, 
pronded  tliat.  having:  served  the  requisite  period,  he  was  tinally 
hon'n-<tf'fy  discharged.  Thiin,  in  re(wated  ca.«es  of  deserter*,  who,  after 
being  restored  to  duty  without  trial,  or  npon  full  execution  or  remis- 
sion of  sentence — for  whether  the  deserter  he  brought  to  trial  and 
punished  or  not  is  innimtcml — had  performed  faithful  sen'ice,  and 
Wn  (inally  hononibly  dis*-harged;  /.rA/  that  n<»  forfeiture  of  Iwunty 
had  been  incurred.'  XII,  13fl,  Ikfvmih-r,  186^,-  XV,  35B.  ,/«»*«?.  1S65; 
XVIH,  333.  y,»'.i,.h,-r.  mr.;  XIX,  9*>9,  Dt^emh-r.  mr>;  XXI.  614, 
Aiiffiut,  JS6G;  XXII,  «53,  .V.i/c/,  JS07.'  XXIX,  137,  Juh/,  ISdO; 
XXXVI,  478,  May,  1875;  XXXIX,  413,  K^ruary,  1878;'  XLIII, 
21S,  F>hrmry,  1380. 

606.  Where  a  veteran  volunteer  was  honorably  dUehai^cd,  not  by 
reBsoa  of  the  expimtiun  of  his  full  term  or  bei'auoe  bis  ttoiTiceiS  were 
no  longer  required  by  the  Government,  but  Jjecause  of  his  promotion 
to  the  grade  of  a  conmiismioned  ullicer,  /<■/./  that  he  wai*  entitlecl  only 
to  such  proportion  of  tlio  Itouuty  and  prt*mium  sjx'cilied  in  G.  O.  191, 
War  Dept..  lStt3,  ai«  had  accrued  at  the  date  of  his  ducbai'ge.  XII, 
54S.  Att'/'ct,  lHf!/i. 

607.  A  soldier  in  the  war  of  the  rebellion,  who  enliated  and  served 
for  a  period  of  "two  yearw  or  during  the  war  if  sooner  ended."'  became 
entitled,  at  the  end  of  *uch  term,  under  the  act  of  July  '22,  ISttl.  to  a 
Iwunty  of  *loi,i.  If  he  enlisted  after  April  I'J,  IstJl.  for  a  period  of 
not  less  than  three  years  and  serve<l  through  this  term,  or  until  the 
close  of  the  war,  he  was  entitled  to  an  adtlitional  Uiunty  of  i-lOi.i,  under 
the  act  of  July  28,  ISfJfJ.  In  either  case,  if  dischai^ed  before  the 
expiration  of  the  required  time,  on  accouut  of  wounds  or  injuries 
received  in  the  service  iu  the  liue  of  duty,  he  bccjune  entitled  to  the 
bounty.     64.  432,  Aj^rH,  189J^ 

BK£VET  EANK. 

608.  Brevet  rank  can,  properly,  neither  be  conferred,  nor  take  effect, 
except  as  an  incident  to  full  rank  of  a  lower  grade.     XXI,  (SOS,  Au^uei, 

1866. 

•See  C.  S.  n.  Kelly.  Ifi  Wallas,  34. 
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(too.  In  view  of  th«  rpptniL  ()>>'  the  uct  uf  Murch  1,  IStid)  of  tho  old 
Rlnt  Arlu'lo  of  w»i-f whirl)  did  away  also  witli  tin-  portion  of  jmr.  10  of 
tbe  Anuy  Kc^ululion^i  wbirh  wiw* derived  tlnTt-fi-oii!),  liiiollitfr.  except 
wfaci'e  (jpecmlly  axfi^m-d  t*)  duty  accoi*dii)^  to  lit8  brevet  miik  hv  the 
President,  i»  no  long^ar  fiitillcd  to  preet^dfiKje  oa  couKm  iiiui'tiiil  or 
otherwi.<4e  by  rotwoii  of  bis  brevet  nirik.     XXXV.  447,  ./«/*'.  M74. 

610.  Ildd  tbat  a  conlirauitioii  by  the  Seuato,  on  March  3,  1H^9,  of  a 
brevet  appoliitmeiit  previously  made,  wa^  of  no  effert  and  i-mifern'd 
no  right  to  a  hrevet  (*oitiiuiKsio));  C'ongrtvw  hiivinjj,  two  dny^  Iwfore, 
by  Che  a4!t  of  March  1,  18011,  c.  5^,  cimeted  that  ''from  and  after  the 
passage  of  thia  act  (xiruniiwHions  by  brevet  shall  only  be  conferred  ia 
time  of  war."    XXXIX,  i'O!*,  Ovl>hrr^  1S77. 

611.  Under  Sec.  1211,  l(ev.  Sts.,  an  officer  may  legally  be  assigned 
to  duty  according  to  his  brevet  rank  far  a  "pciuHl  coumiund  or  duty, 
and  in  such  ca-se  the  iLSHignincnt  will  nut  Ik*  clYective  gcnerHlly,  but 
only  for  tho  purposes  of  »<uch  command  or  duty  and  during  it»  conttnu* 
ance.  Tbii.-*  A/-W  thai  an  ofliccr  a.Sfiit,'Ticd  to  duty  according  to  his 
bi-evet  rank  '*  while  in  coininand  of"'  a  i-erUiin  department,  could  legally 
exercise  the  authority  and  privileget*  of  nuch  rank  only  when  holding 
such  oommand,  and  for  the  pur|X)»e»  of  the  same.^     XLII.  21.  Octi^fer^ 

ms. 

612.  When  an  officer  has  been  duly  assigned  to  duty  or  command 
accoitiing  to  a  cerlatti  brevet  rank,  (hiit  niiik  lifwrnu's  liis  atTtual  iniil- 
lary  i-ank  for  the  [wriod  of  the  assiguniiMit.  He  is  einifowered  to 
exercise  the  authority  which  liolongN  to  «uch  rank  under  tlie  cirnuni- 
stanccH.  to  wear  the  uniform,  and  to  be  addrewwd  by  the  titk\  of  such 
rank,  &.<•..  UAd^  however,  tUata  colonel,  aM*igned  to  coniiuand  iiceord- 
ing  to  a  brevet  rank  of  general,  wa>t  Bot/nditlcdio  the aid^-de-eanip of 
a  general  (major  or  brigadier),  but,  iis  IndicatA'd  in  pixr.  SS.  A.  K.  (33 
of  l.SO.^;  -10  of  1901),  could  be  "allowed"  the  suine  only  "with  tho 
8pc(;ial  sanction  of  tho  War  Deportment'" -in  other  word*,  by  the 
authority  of  the  Secretary  of  War.     XLII,  :lt.  t^cMtr,  IS78, 

BRIDGE. 


613.  The  power  of  Congress  lo  legislate  for  tho  prevention  and 
removal  of  phyttical  ob»tructions  to  navigation  in  public  rivcrB  in  gen- 
eral.* hanng  been  allowed  to  lie  dormant  for  nearly  a  century.  Vgao 
to  be  exercised  in  tho  act  of  .luly  iS,  iys4,  c.  aau.  !>.  s,  followed  by  the 

_ — _ ^^ — ^ — _ ^ ^ — _ _ y  -  -  ■  ■ 

*  Bat  we  now  act  of  Muroh  3.  1883  ( 1  Sup,  R.  S.,  4U0).  which  iirovldpe  that  offlcera 
of  thesmiy  Hhxil  iiiily  iH-HMtifiitHl  w  •hit)'  nr  i-(iniiniui(l  ■■(-(-nnliiiic  l<>  their  brevet 
nwk  when  Hctiiiillv  cnmiiiK-il  irt  h<>;<tjlitiiw. 

•  As  to  the  riinMi'tnti.iiialllv  of  tlio  oxiTiIw  of  thta  ]>ower  hv  fongresB,  pw  Miller  B. 
Mayor  uf  \ew  V..rk,  Mi  U.'S,,  •M<!>,  :i'Xi,_  :W4. 
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more  explicit  Icgi.slatioii  on  tlm  siibjwi.  nf  the  nvt  of  Au^fust  U,  1888, 
C.  St^O.secM.  9an(i  10;  sm-lipuwer  having  Iwofj  prcvioiisly  left  to  he  exer- 
cised by  t\w  States.'  42,  85,  Jufi/,  IHSO.  Tho  iwwer  Ibtis  Hi^uuied  by 
Coiigivrts  Is  moro  fully  pxen-iwd  in  lln-  art  nf  SHptt'iiihi'i'  19,  189i>,  c, 
007,  sees.  4,  .*)  and  7.  and  see.  ;i  of  \hf  act  of  July  13,  l8!ti.  c.  158.*  A 
di^timrivii  featiii-n  nf  tliirt  legislation  U  that  it  in  effcrt  pitn-ludes  States 
from  atilluiriziii}.'  Ilie  cnrifttnirtion  of  t)ritlj?cs  over  nuvifjaMe  watf^rit 
which  aiv  tuit  wholly  within  thoir  territoi-iaJ  liinits.  and  provitle.s  that 
it  shall  not  bp  lawful  to  oomuioni'o  the  constnu-tion  of  a  hridpo  over 
navipalilc  water  of  the  I'liited  States  iintUtr  any  a<'t  of  a  Siatrt  le^isla. 
ture'^un^il  the  loration  and  plan  of  sueh  hridjro"  bave"lM!4*n  Mub- 
mittod  to  and  appfoved  by  the  St'cretan*  of  War."  /Mif^  under  thla 
provision  tliat  the.  authority  of  a  State  f or  the.  ornction  of  a  bridjjeover 
navigable  water  within  the  Slate  should  tie  nhown  lut  a  t'i>ndition  pre- 
cedent t()  the  approval  by  the  Secretary  of  War.'  08,  tJl,  140.  Au^wie^ 
J^2;  62.  in.  Ocff^M-r,  I'SOS.  The  faet  that  the  title  to  the  soil  under 
the  water  is  vested  in  a  municipality  of  the  State  does  not  affect  the 
power  of  tlu' State  to  jjrant  such  aiithonty,  nor dispenne  with  the  neees- 
liity  of  its  doing  so.  The  title  to  tlie  soil  is  distinct  from  the  right  of 
conservation.  Though  tliis  title  be  ve^ited  in  a  town  by  the  State, 
there  remains  in  the  latter  by  reason  of  its  sovereiguty,  ''a  jusjuiM!- 
CU7I'  of  |»a*sa^  and  repas-sage,  with  eonswjuent  power  of  ct)n>terva- 
tion."*  under  which  power  it  may  coucede  the  authority  required  by 
the  MtiitiJte.     62,  04,  gupra. 

614.  A  river  'is  n  navigable  water  of  the  United  States  when  it 
forms  by  itj*elf  or  by  itsconneotion  with  other  waters  a  continued  high- 
way over  which  conimerec  is  or  may  lie  carried  on  with  other  States 
or  foreign  countries  in  the  cu>*tr>tn«rv  itiodi's  In  which  mjcIi  rniniiieree 
w  conducted  liy  water.  If  n  river  i.s  not  itself  a  highway  for  com- 
nien-e  with  other  States  or  foreign  crmntries,  or  does  not  fonii  such 
highway  )>y  it>  connectioa  with  other  waters,  and  is  onlv  navigable 
between  ditfeivut  plaees  within  the  State,  then  it  is  not  a  navigable 
water  of  the  ITnited  States  but  only  a  navigable  water  of  the  State.' 
So  A'W,  that  Devil's  Ijake  being  wholly  within  the  State  of  North 
Dakota  and  having  no  visible  outlet  was  not  u  navigable  water  of 
the  United  Stat«;8  and  therefore  not  subjei-t  to  the  laws  of  Congre*« 
relating  to  sueh  watei-*.  A  bridge  may  be  built  acrosn  tliis  waterway 
under  the  laws  of  the  State  without  reference  to  the  Federal  govern- 

'Sei-  Willamette  In>n  llri<lt;f  t'o,  t.  Ilntcb,  an<1  authorilMM  cit««l,  1125  V.  S.,  1. 
■TI113  i!^i.-^iiifi:  It^flntiuii  (jti  llic  tii*4)jt>rt  will  lie  fountl  in  wction  0,  et  teq.,  of  the 
HiviT  anrl  HftitK.r  Act  of  SIar.'h  .'i.  IKIRI  (.11)  SWlx.  I IM ). 
*Sve  L.  S.  aud  M.  S.  U.  C''>.  c.  Ohio,  1ft5  V.  S.,  'JG6,  and  30C)])iiii!.  At.  G«n.,  488. 
•eOiiini*.  At.  r.en..  172,  173. 
*The  Montelto,  11  Wall.,  411.     St-e,  nl*i,  aiitli-vriti«»  citt^l  in  nDte  l.paRe  i9S,piiaL 


1 


ItKIIX^E. 


169 


I 


meat  iinleHs  Uie  bridge  is  to  he  located  on  Fedoral  projwrly.  Card 
7750,  J/'f/vA,  J900. 

616.  Afconding  to  the  views  und  practice  of  the  War  Department 
tbere  is  no  gviioral  le^islnrioti  of  Cuiigress  authorizing  the  eonstruetion 
of  firidjfi's  nver  siiiMiiii-s  (ir  Nvaterwtiys,  tho  niivigiihle  portions  of  wliich 
are  not  wholly  within  the  litiiily  uf  a  Kinglc  State,  exeept  an  to  Itridjjes 
over  the  Ohi(t  River.'  Sufh  authority  ha*  hitherto  heen  jjfivou,  with 
the  exeeptinti  Ktat4>d.  hy  spft-inl  luits,  whirh  have  iniifornily  Lonljuned 
provisions  requiring  that  th«  plans  of  the  brtdji;x's  t>c  siihniittt^l  to  the 
Secretary  of  War  for  approval  iM^fore  construction  is  commeiiccd. 
But  in  the  i-aso  of  a  strenni  or  waterway  whose  iiavijrntih>  extent  is 
whoIU'  within  the  limits  of  a  sinjjle  Stati^  ConjfresH  lias  provided  l»y 
Soc.  7  of  the  River  iind  Harbor  Act  of  Sept.  19,  1890,  as  amended  by 
Sec.  3  of  tlie  eorM'.-*|KMidin(f  lu^t  of  .liily  li^,  1.SH2,  that  a  bridge  may 
be  huilt  thereover  under  authority  of  an  act  of  the  State  lofj^ialnture, 
provided  the  pJuns  and  location  thereof  are  approved  by  the  Secretary 
of  War.'  Cards  307,  S.jttnnb<yr,  JS34;  1375,  J/ay,  JS9fi,-  l!>43,  Jan- 
mry^ism,'  'iMS,'M70,Ju/i/,JS9e;  '25iie,  Sejtt^-iidhT,  JSS6;  ^fl"7,  Oct,*- 
Act-,  1806:  3047,  Jfarc/i,  1897;  9428,  Augugt,  IS97.  In  the  latter  ease 
the  plans  of  the  bridge  should  tie  a*vornpanied  by  pro|jer  evidence 
that  tlie  Slate  husuatborized  its  construction.     Card  1380,  Mny^  l.SVo. 

616.  See.  7  of  the  act  of  1890,  in  leavin^f  the  matter  of  the  authori- 
zation and  construction  of  lindpes  over  navigable  waters  wholly  within 
Stnte-t  entti-ely  to  the  jurisdiction  of  the  State,  except  in  so  fur  as  to 
HMiuire  the  approval  by  the  Secretai^  of  Warof  the  location  and  plan 
of  the  bridge,  iiidicatcs  that  ('ongress  did  not  de^iire  to  exeivise  any 
further  coiiti-ol  over  the  subject.  So,  iipim  an  appHi^tion  for  the 
approval  by  the  Secretary  of  War  of  the  plaus  of  a  bridge  over  Ibe 
Harlem  River  which  i»  wholly  witbin  the  Stjite  of  New  Yvrk,  fidd 

'8**  act  of  CoHKreiH  ai)i>lt)v«l  Vw.  17,  1872  ( 17  SIuIh.,  398),  w  Biitetided  bv  Act 
amirove'l  Ftlj.  H,  18S3  (instate..  4H|. 

■Sw  £0  Opinp.  Ai.  Cn-n.,  4RS,  ami  Tjikf  Shore  aiitl  Mirhigan  Soiiihprn  Ey.  Co.  i;. 
Ohio,  l*iSl'.  S..;J6fj.  Till'  inti-iitii>ii  ot  Coti)(n-«M  is  nii>r(!(-l(>arlyci]i)ircflHiiJ  in  fwx-titui  fl 
of  tin;  Ili%-*frttn«l  Iturlxjr  Avt,  a|ijiPovpil  Miin:b  3,  ISW  (3nSt«U..  1I&]),  whk-li. aflvr 
making  it  iinlanful  to  tvin'tniit  aiij*  "liriil^-,  daiti,  dikf,  ur  oiiim-viLv"  over  any 
Qftv1]9ili)o  witter  <)f  the  tTnitt^l  SlaUw  uutfl  thec«»niientof  fonxrcjw  thert.-(i>i>ha1i  have 
Irvii  ol'tuiiKvl.  Ac,  i-)iM-illiiilly  pnivitlLv:  "Tliut  t^ut-li  etnitturvM  luuy  1h>  hutll  uwIit 
aiithtiHty  uf  thch-irislaliirf  ol  aStiilL'ui:roS!«  riven' anil  olhrr  walerwfiv!!  the  nnri^-ahlo 
|"jrtii>nc  "i  whifh  li*>  whully  within  I  he  lirniU  of  awiiieh- i^l»t«,  [in»t-Tiif"l  the  lotsition 
au4  jitaiit  [hiM\'i>f  arv  i<uhiiiiUv<l  Ui  aiid  mppnivml  by  Uiv  C\A\;i  i>l  KiuiiiieL-ni  autl  by 
lht  KvMary  of  Wsr  iK^fon-  (iirifflriK'tiiin  w  citmnicfirefl," 

I'ihUt  fljiU'  o(  S«"|il.  2!»,  1  WW,  thi>  iH'i'n.'lMrv  i>f  War  liclil  tlmf  thii?  ipwtirin  fl<w  nut 
auth'jrixv  i\\v  .Swrri'lary  of  Wur  or  lht-  {.'liivf  nf  Eii^Uifeo  to  HiJ|fn:>*  e  tbv  iilmis  lyr  a 
hridgf  nr  other  (ttnicttm'  whi'-h  wrinlti  U- nn  otwitnirtfnn  in  urtviKiilion  fitthtc  to  Ik* 
proat-t^Hl  i^ntinMt  iindrr  thv  (it.tii:-r  ii>fi'tioiiM  of  tJii'  tu'\  or  of  thi-  fintiitiii  thi-n'liifun- 
(?xii>itiiiii:  that  Ihe  intent  i>[  (he  eivtioii  appwtre  I'l  («'  ti'  ri'iiiinit  t"  the  f^talcB  tbv 
d<>teriiii nation  of  the  tjtif^liiiin  whi-thL-r  or  iinT  ihi-rc  ^hi.nlil  hi-  ii  liridinr  at  any  par- 
tii'Utar  iilocv  i>v«r  naviu2b]v  Kalt-tv  whollv  within  thi- HtHi*-,  luul  to  fmnniit  lo  Uie 
Secretary  at  War  the  jiroteciiou  of  iu\i^tiou  ti«uiEi»i  ut)atriK-tioiut  l>y  such  a  bhdae. 
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that  the  faot  uf  the  uoumwl  imptjitant-e  of  thU  stream,  and  of  iU  imine- 
diuto  eoiiiioL'tious  with  great  intcMtnte  waterwayj*  nnd  tho  *oa.  did  not 
exct^pt  it  from  the  juri:>dic-tioii  uf  the  Stale  under  the  statute  or  muke 
nwessarv  aiiv  speL-ial  or  additioual  legislation  by  Congrewn  for  the 
authorization  or  control  of  its  (*y»leui  ui  l»ridge>?.     53,  354,  JA/y.  J'^OS, 

617.  Astheobjoct  of  this  legUlation  is  to  protect  the  navigable  waters 
of  the  United  States  from  uiii"eH!jonable  ob'*triu'tioiis,  W//,  that  it  should 
not  be  construed  to  authorize  the  location  and  plan  tif  a  bridge  which 
would  ba^v  th"'  ftfect  of  stopping  navigation  at  the  point  where  it  is 
to  bo  constructed,     d'littl  ,^8fi3.  Ftbrnary,  1890. 

618.  "Where  the  at-t  of  ii  State  legislature  required  a  ilrmn.  und  the 
plan  of  the  bridge  MubiiiittL'd  did  not  provide  for  one.  held,  thnt  there 
beitig  no  State  authority  for  the  eonstnietion  of  the  bridge  ix»  pix>ix»Hed. 
the  Seeiutary  of  War  whs  without  Juriwliction  to  approve  the  plan^ 
pnvM'nIvd.     bard  1443,  -/««<■,  1896. 

619.  The  street  railway  companies  of  Duluth,  Minnesota,  and  .Su[te- 
riur,  \Vi-«t'oiisin.  applied  for  purnii-fiicni  to  <Hinsti'ucl  a  temporary 
«truetui-e  of  piles  and  poutooas  at'ioss  the  St.  I-ouin  Kivcr  U^Iween 
Minnesota  and  Wigcoiisin.  (he  Htrm'turu  to  \k  put  on  and  through  the 
ice  after  navigation  had  enliroly  closed  and  to  ho  removed  befoix  the 
opening  of  navigation  in  (he  spring.  Iftld.  (hut  lh«  structure  was  not 
a  bridge  within  the  meaning  of  tlie  legislation  on  the  suhjwt  and  that 
the  Si-eretary  of  War  had  autluirily  to  grant  tin-  ]MTrnission  requpsted. 
Card  70.*j.  f>rf-.-mf»t\  IH9^;   X'fPenihtr,  AV,'«.  and  ytyecmh-r,  JM%\ 

620.  Where  a  spw.ial  statute  (act  of  Congi-ess),  authorijsing  the  erec- 
tion of  li  bridge  ov<'r  iiiivigiitili^  water  by  a  iitilrnnd  corporation  named, 
provided  that  the  l)ridgc  should  not  be  coiniiic^need  till  the  company 
should  submit  for  approval  by  tho  Secretary  of  War  a  eertniii  plan 
and  design  with  designated  particulars  and  wpi'^citicatioM.'i,  /W*/ that  the 
authonty  of  the  Secretary  was  thiii*  rewtricted,  and  that  he  could  not 
luwfully  act  und  approve  till  the  fi^rta  dej<eribed  were  submitted. 
30,  -29,  January.  ISS9,-  C.  163.  Matj,  ISW. 

The  application  for  the  approval  must  be  accompanied  by  the  par- 
ticularti  HpeciGed  in  the  act;  otherwise  the  Seeretary  ha^  no  jurisdic- 
tion. Hei"o  the  luaj)  and  plan  HultmJtteil  failed  to  show  the  character 
of  the  Ktruetnre,  as  also  the  full  »borc  line  and  the  direction  and 
strength  of  the  current,  and  gave  only  partial  HOundiug».  43^  25!). 
Oetober^  1H90;  C,  2<J."i,  208,  20!t,  OcOi}if-r.  1S90.  Plans  aro  in.siillicient 
as  a  basis  for  action  where  they  do  not  whow  what  the  statute  re- 
<luireB.'    Whoro  the  special  act  de-signatern  the  kind  of  bridge  antJior- 

'In  pnotiee,  however,  ihe  lacation  nml  pl»ii»  o(  liriilffw  have  lieen  Ri<prov«(1, 
although  th4  nup  of  locatinn  tailed  tf>  mIihw  »1)  tlix-  rlflHtla  Mni^-i(l«tl  in  the  xialule, 
ibo  proiidoiw  qI  (be  sttitaw,  in  tliis  rcfipect.  beiiitf  irt«tc><l  a#  ilirectory. 
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uted,  details  of  the  plan.  &v.,  the  Secretary  of  War  is  empowered  to 
approve  only  siuli  h  brkijjre  and  »ueb  plaii-'i  as  comply  with  tlie statute. 
If  he ifive  his  approval  to  othei-s*.  his  action  Mill  Ih.^  im-ffoctual  in  law, 
and  the  bridge  if  completed  will  not  be  a  legal  structure'  C,  "ii'S.  Xo' 
v^nher,  1S90;  Cards   1477,  ^»(««,  ISdo;  1632.  July^  JS96,-  «8iH!,  %>- 

681.  Where  the  special  net  does  not  require  that  a  plan  of  the  bridge 
shall  ho  approved  hy  the  Secretary  of  War.  he  will  pi-efemMy  not 
give  his  approval  to  uny  pluti.  KJnce  if  he  did  ao  he  might  perhajM  com- 
mit the  government  to  the  suuctlon  of  a  bridge  which  might  prove  to 
be  an  ob^ti-uction  to  nsivigation.     25,  !*6.  Juiw.  1S88. 

622.  Where  a  »peeial  act  authorizes  the  placing  of  a  bridge  across 
uavigable  water  of  the  United  States,  by  a  railroad  or  other  corptira- 
tion.  in  addition  to  the  plan  of  location  and  paiticulai**  required  by 
the  statute,  a  stjinding  "rule"  of  the  War  Department  of  ,lidy  31, 
l8Sti.  requires  eertuiu  other  evidcuce  to  be  (submitted  to  the  Secn'tury 
of  War,  to  e»tublish  the  legid  existenco  and  authority  of  the  coriMii-a- 
tjou  aud  its  acceptjince  uf  the  privileges  oiid  cuiiditious  grauted  aud 
imposed  by  the  act.'  LIIl.  S70,  April,  1S87;  LVI,  57-1,  Se^jt^miKr, 
2S8ii.  In  particular  caf«es  still  other  evidence  may  be  essential;  ii#  iu 
a  case  where  there  has  lieeii  a  consolidation  o(  two  coDipimios.  when 
copies  of  the  »greenn>nt  and  of  the  onaetment  authorizing  the  ecm- 
solidation,  &c.,  slnudd  alw)  bi-  submitted.     Lll.  !'.'!»,  .)/«//.  fSS7. 

623.  Under  the  i-ule  of  July  :-tU  IHWJ.  it  hn.s  U'en  deiuded  by  the 
Scewtary  of  War  that  the  copy  of  the  ehai'U'r  or  ailieles  of  ineor- 

'Sw'  HnnniU!  A  Rl.  J.  R.  Co.  r.  Miwouri  River IV-k^l  CVi.,  l^ifi  U.S.. 2«0,  2H;1;  Mw- 
wuri  Kiver  IVk*t  Co.  r.  Hmmllwl  &  St.  J.  R-  Co..  2  Fed.  Kep.,  285;  GiMerHlet-vu  v. 
New  York,  N.  H.  A  H.  B.  0»,,  «2  Fed.  Rop.,  TBS;  Avmnte  e-.  Chark«toa  Bridgt  Co., 

*Tbie  nilc  ie  wi  follows: 

Rvlt  to  bt  ^/buirctti  arhen  nppUeation  i»  madt,  purmant  to  an  ad  <ff  Qm^rek,  /or  the 
iijifiroval  hj  lilt:  ,Sf*rttary  o/  IVtir  of  jttatiK  /or  a  f/ridt/t,  or  a  rtpht  <}f  tray,  or  Mhtr 
firtriUj/f. 

Wl)«n  «n  aot  iif  Congrt^M  ^minting  it  privilcguto  an  indiviiiunl  or  h  corpomliua 
cctiilniiio  a  rliiiiMn*  rtv|(iiniiii:  tlifiippnivhl  of  Ui«*  Pwrvlurv  of  Wnr  t"  tvrlniri  mutters 
of  cK-tail.  iho  irniiittv  will  be  ri.r<|umHJ  lo  iiiTablii>li  his  iderillty;  if  Uit:  gnuit  ii<  l>i » 
rnmornlifin.  ihfre  will  ti.>  ri'<tninii  a  rripv  "f  ir,>«rhart.>r  nrartVli^  of  im uriiumtinn, 
and  vl  tUv  iiiinul<.«  of  tht-  •.'ratlin izalk>ri  oi  ttiu  cjnipuiv;  u.in:>  extnt^'ls  frxni  tlit-  '.''.'iik- 
juiny  niintiti-f'  nhowin^  ihi*  names  <if  the  pn-senl  ufftwrw  of  tluMMiiiparij- ami  the 
n('ii-[>tiin(v  t>v  th«  minpiiny  nf  tlu^  [imvitdotM  uS  the  net  of  Congn-jw,  all*  [irn)>i:-rly 
•iitlieiilicaieif. 

Tlie  iiicntityof  tlie  trrauK^t  tuiviiig  been  <-«UiblI»lii.Hl,  ami  th^  provi^lmw  of  tlie  law 
liavinic  Ik-hii  oiniiilicil  with,  Ifn-  t^niis.  (iiiiilitiini-'",  mjiiitT.-iii>'mi",  ito.,  will  lie  rcihii-wl 
(o  wriiiiikj.  Tlii-  |hi)|><t  will  Ijojiijine^  l>y  tin- jmiiinf  iti  toki*n  ".'I  hi--*  aiTe|>uince  of 
the  roiitlitiitit)'  imji'-Htil,  itntl  will  he  njiiinnv*!  l)y  th(^  SeiTi'tnry  <>(  War.  one  ropy 
thereof  lo  be  (ilol  in  the  tt'iir  DcjwrlnH-iit  anil  llic  nilicr  givi^n  tlit-  «rjiiiii-«', 

W«.  C.  F.xmorrr, 

Smttiiry  '4  JRir. 

War  DsrABTMBST,  /n/ji  St,  ISSe. 


of  fhi'  i'* 


BHIDOF. 


poiiitiun  of  fhi>  roiiiiHiiiy  nliould  )k>  autUuntii-atcd  itndei'  thi>  sif^natiire 

and  cifficinl  swil  of  tlic  Si-i-rol.nry  of  State,  or  othnr  proper  State  ofiicial. 
in  wii<i.-»'  i>tKc«*  tho  oi-tjfiiml  U  on  tile,  ////f/  (ha)  n  \muted  ropy  of  a 
capy»  uiitter  the  oortiHcrato  of  the  SniTPtary  of  the  company  and  its 
corpoi-atp.  sral,  wns  tint  snffiriont  tMidniH-'c.  LIU,  .H2.  37.  Stf/trinbtT, 
J8SG.  But  the.  fact  that  thi'  fonipiuiy  has  not  furnished  proper  evi- 
dence of  it«  incoi-poratioa  doc.-*  iioi  affert  the  jiii-i.sdiction  of  the 
Seerelnry  of  War  to  appi-ovc  plans  of  a  l>rid<ro  sulmiitted,  and  the 
ahji'ctioti  may  be  waived,     ("aitl  H".  (k:ttJ>r^r,  1S9!^. 

624.  lldd  thill  tin'  -itatenient  of  the  Swretary  of  the  comiMiny  that 
it  Imci  iuri'pted  tlie  pnivisious  of  the  ri])eeittl  act  (or  uf  the  general 
aet  of  July  l>^  lfS»4i.  was  nut  proi«M"  evidenee  under  the  rule,  hut  tlitti 
there  should  lie  furnished  it  duly  auiheriticiited  extiiu-t  from  the.  luin- 
utes  of  the  ron)ptitiy  exhihitinfj  the  fact  of  aei-eptamw.  It  should  isiini- 
larly  he  shown  that  the  uiap  of  loeaition  iind  plan  of  hridfje  suhniitted 
iiave  the  approval  and  sanetioii  of  the  <;ami)ajiy.  LIll,  19.  163,  Sep- 
Irmhr'r  and  Ortofit-r,  /.i'.V6'. 

62&.  It  is  well-settled  tliat  an  urti'nHtneted  j^rant  of  an  Authoriiy  to 
eoiistruct  a  railroad  fnuii  one  dosigiiated  point  to  another  iiielude«  liy 
iuiplirntiot)  the  authority  to  hvidge  iiavijrahle  streams  nt  ronlt',  where 
the  roatl  cannot  practicably  or  i-easouably  be  construpted  without  erosa- 
ing-  them.'  Thus,  where,  by  an  art  of  Conjrress  of  June  1,  IS."^. 
authority  wiw  griven  to  a  i-ailway  company  to  con-struct  and  operate  a 
railway  thi-oug'h  the  Indian  Territory,  from  ii  ]>oint  at  or  near  Fori 
Smith  to  H  point  to  be  selected  by  the  company  on  the  northern  Ijoun- 
dar>*  line  of  the  Territory,  hdd  that  the  company  would  lie  authorised 
to  bridge  the  Arkansas  river.  25,  02,  Jun<,.  ISSS,  Similarly  hfld  as 
to  bridging  the  same  river  by  the  Kansas  t'ity,  Fittsburg  and  thilf 
liailwny  Company  under  the  act  of  Congress  appi-oved  Febnuiry  IT, 
ISitS.    "Caixl  1510,  July,  JS95. 

626.  An  act  of  Mt%\  14, 1888,  in  authorizing  the  Tennessee  Midland 
Kiiilway  0)nipany  tii  hridjjc^  the  Tennessee  River,  provided  "  that  this 
act  shall  Iw  null  and  void  if  the  actual  constnjotion  of  the  bridge  herein 
authorised  lie  not  comnieneed  within  one  year  and  completed  within 
three  yeai"s  from  the  date  of  the  approvid  of  this  art."  In  the  absence 
of  woi-ds  making-  /imi'  an  essential  element  of  the  pei-fonuance,  legis- 
lative turLs  of  this  eharacji'r.  although  tliey  nmj-  designate  a  jwriod 
within  whii'h  a  ecrlain  thing  is  to  lie  done,  are  construed  to  be  direc- 
tory ouly  and  not  mandatory  as  to  time.  Hut  /irld  liei-e  tliut  the  statute 
wn.s  mandiitory  and  that  the  time  specified  was  made  of  the  essence 
of  Uie  grant,  and  therefore  that  the  conipmiy.  in  a]jplying  for  the 

'  Guuld  on  Walen!.  3d  Ed..  (  IM:  Full  Kivcr  1  r>a  Works  CiHimanv  r.  Old  Colony 
and  Fall  River  K.  K.  Co.,  5  Alloa,  2S1;  U.  P.  R.  R.  Co.  r.  Hull,  Dl  if.  S.  34S. 
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approval  hv  the  Secretary  of  Ww  of  the  Jocatioa  and  plan,  required 
liy  the  »ct  to  he  approved  !»y  him.  must  sliow  that  the  work  had  litwn 
commenced  wjthin  tho  time  fixed.  33.  401'.  ^w/y,  J880;  47,  in),  J/ay, 
18S1;  CAvd  873fi.  ^«5?r«^  J900. 

827.  Where  the  act  of  Congress  uuthorizing^  the  etiiif'trucl ion  of  a 
bridge  tixes  the  time  for  the  eoniplction  thereof.  Ihe  St*Oret»iry  of  War 
cannot  grant  un  extensiunof  the  time.  I n  siu-h  ii  ca^ic  the  tiridge  should 
lie  completed  as  soon  as  poissilile  and  appltcalinn  innde  toCongress  for 
the  iieopsisary  exiinision.     t^nl  2.V>.  ,W?w/*/«7\  i^94- 

628.  The  bridge  across  the  Mississippi  River  conDecting  the  cities  of 
Kock  Inland.  Illinois,  and  I>Hvi'nport.  Iowh.  belongs  to  the  I'niled  .Stales, 
which  has  i-omplete  contioKif  tlie  same.  Mibject  to  the  right  of  way  of 
the  Chicago.  Ro«-k  TsIhikI  and  Pat-itin'  K.  R.  Co.  (under  Ilio  nets  of 
.Inno  27,  lS6fi  and  Maivh  a,  1807).  The  bridge  is  both  a  wagon  and  a 
railroad  bridge.  The  ralliijad  company  has  no  interest  in  or  authority 
over  the  wagon  way  or  right  to  dictate  what  «fO  shall  be  tiimle  «>f  it. 
The  wagon  way  i;*  establi>ihed  for  the  usieuf  the  I'nited  State^^.  not  for 
that  of  the  public,  but  has  been  opened  to  the  public  for  passage  and 
transportation  »ubiet.i  to  conditions,  one  of  which  is  that  certain  i-ail- 
road  freights  shall  not  be  conveyed  over  it.  JAM  that  neither  the 
railroad  company  nor  thu  cimininnding  offircr  of  the  arsenal  was 
autbori7.ed  to  pi-event  the  Amcrii^n  E.xpress  Company  From  hauling 
acrofid  between  the  (wo  cities  express  matter  not  of  the  character  pre- 
cluded by  such  conditions.     34.  213.  ./f»/y,  W^fl. 

889-  Authority  gi-anted  by  an  act.  of  Congress  to  a  corporation  or 
an  individual  to  con.«tnict  a  bridge  over  navigable  wat4'r  of  the  I'nited 
States  i>4  a  franchise  wliich  cannot  be  ftssignod  without  the  prrnu'ssion 
of  the  grantor.'  And  tin'  S'cretary  of  War  <^lnnnt  in  -vu-h  a  rH.'*e 
lawfully  entorlain  an  application  for  the  approval  by  him  of  the  plans 
of  a  bridge  made  by  a  jwirty  or  a  corjioration  tn  which  the  right  to 
build  the  bridge  has  biw-n,  without  the  authority  of  (.'ongrefvH,  trans- 
fenrd.  XIJX,  618,  I>>^^n6et;  ISHZ;  31,  37s,  Afn-Il,  18S9;  32,  4it9, 
Juni^^  ISSS.  Where  a  .specific  grant  tct  build  a  bridge  for  a  specific 
pui*po3e — i.  »■.  to  eomptete  its  line  and  to  iu'<-ommoiIate  the  public — i» 
made  to  a  raih'oad  corjmi'atioLi  by  an  act  of  CongresM  conferring  no 
power  of  substitution,  new  legislation  is  requisite  to  authorizo  the 
transfer  of  the  franchise  to  another  company.  XLIX.  (>1S.  fuj^ra; 
C30,  January,  IfiSS;  Card  HWii,  Au^Mt,  Jfi9S. 

630.  AVhefe  thi;  authority  for  the  bridge  is  given  in  terms  t«  the 
oonipany.  "its  successors  arul  iissigns,"  it  is  held  that  these  words, 
l^ing  the  ordinary  worda  of  limitation  of  an  estate  granltnl  in  [ler- 


174 


BRltNlR. 


petuity  to  a  cKirjioraiiuii.  confer  no  ri^fat  of  trannfer.'  Tlmre  niu»t 
still  T>r^  spricifiit  autlii»rity  «f  Ntatuto  for  thf  purpose,  or  tbo  tratisfer, 
if  Illumed  to  )>e  made,  will  be  inelfectual  and  void.  31,.  378,  Ajn-il^ 
2SH»:  34,  27t;,  .Im^^w^  1889. 

831.  WhiTo  tbp  pinns  wcrt!  suhmittpd  and  the  approval  of  ths  Sec- 
I'fltai'y  wn.s  appllod  for.  not  l>y  thn  corporation  to  which  the  iiulhority 
to  build  the  bridgf  had  been  pmntcd  by  oa  act  of  Congreas,  but  by  a 
construction  company,  which,  by  r-oiitracl,  was  to  erect  alt  the  tiridges 
for  such  corpomtiou,  and  to  own  them  wheu  completed,  he/d  that  the 
Secretary  of  War  could  not  legally  approve  the  application,  the  sub- 
stitutiun  of  the  couiimny  not  linviti);  been  authorized  by  Coogre^. 
31,  37h.  Ajn'il,  tSS9. 

63S.  The  act*  of  July  5,  18*4,  c.  229,  s.  8,  and  August  11, 188S,  c. 
8S0.  H.  y.  ill  providing  for  the  removal  of  olistructionn  tt»  navigation 
caused  by  Ar/fA/rw.  by  recjuiringtlicir  Bltcmtioii.  «fec.,  do  not  eiti|Kiwcr 
the  Seci-etary  of  War  to  renort  to  nillltary  fctrce  to  effect  (he  purpose. 
They  Iwive  the  execulifm  (»f  their  pn>viHions  U\  the  law  ntliciTs  and  the 
cotiite.  Thoy  make  it  the  <lii(y  of  tlie  Seci-etary  nf  War.  wjienf^ver 
tho  owners  or  respoiwible  i>urtie«,  after  having  been  notitit>d  to  doao, 
negU'ct  (i>  so  alter  a  bridge  as  Ut  Hbatc  tlic  obwtnicticin.  U*  apprin*  the 
Attorney  fieueral  who  is  theiviipon  rwjuired  ti>  initiate  the  pro«'eed- 
ings  .speciticd  in  the  stntulc.     42,  So,  Jufy,  1890. 

633.  I'nder  the  act  of  August.  II,  1888.  it  wa-<  (w/fWAr/— though  the 
ftutut^^did  not  rc^jiiirc  it^that  the  Secretary  of  War,  being  consti- 
tuted judge  in  the  first  in^itance,  would  properly  givft  the  corpomtion, 
&v.,  owninjf  or  <-ontrulling  a  bridge  an  opportunity  to  l>e  heard,  and 
not  decide  the  question  of  obstnicticHi  or  alt^mtioti  n|)iui  the  rei>ort  of 
Iheengineer  officer  alone.  3S,  lfi6,  Srptemfiei'y  1889.  But  itwa^^alira 
hi-ld  that  the  notice  was  sufficiently  i*pecific,  under  the  law,  though  it 
did  not  indifiite  how  the  proposed  alteration  was  to  be  made.;  that  tlic 
Se<-rotury  of  War  indeed  was  not  cuipowerod  toprescriho  how  the  bridge 
iihould  be  altered,  but  that  the  responsibility  for  the  proper  altemtiou 
wa.H  wholly  upon  the  coi-poration.  28,  i-i,  .Vwvj/iAr^r,  i^S8;  36,  2tJ5, 
Sept-emh^^,  1889. 

634.  Thu  act  of  September  19»  1890,  8ec  4,  however,  amendwl  the 
provision  an  to  itvttr.:  in  the  act  of  August  11,  1888,  s.  It,  by  requiring^ 
that  the  notice,  to  be  given  to  the  person  or  corpoiiition,  owning  or 
coutroUiiig  a  bridge  which  olistructs  navigation,  to  so  alter  it  as  to  do 
away  with  the  obstruction,  "shall  specify  tho  changes  required  to  l>e 

made,"'  such  jwirty  being  first  given  a  "rea.sonnble  opportunity  to  be 
heard."    49,  7:!,  Sej»tetnhvi\  1891. 
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635.  The  power  expnissly  r(«sted  in  the  Socretarj-  of  War  by  sec.  4 
of  th(i  act  of  S<']>t*'nitM'r  lit,  l-HIH),  tn  ilct*?rmiii»'  whetbf r  a  bridpi?  is 
an  olkstrurtioii  to  nitvi^itioii,  i.s  of  ii  jiidiriiit  iiuture,  not  inirii.it4.'riiil 
merely'.'  The  law  makps  him  the  agent  of  the  United  Stiile.s  for  the 
pur|ios*'  and  veats  him  with  h  specifie  discretion.'  IffhUhixi  the  power 
devolved  iMTtiiined  (o  him  alone  and  c-nuhl  not  le^lly  be  exerriw'd  by 
the  AssiaUint  Secretory  of  Wsr.    C.  135,  M<ty.  1890. 

636.  f-^ipecifllly  in  view  of  the  fiu't  that  Ihe  giving  of  the  n<iti('e  to 
alter,  under  the  art  of  WM'i.  s.  4.  is  a  pi-oeeeding  preliminary  and 
neeessary  to  the  fixing  of  erinunal  linhilitr  upon  a  failure  to  make  the 
alteration,  sueh  notice  ethoiild  lie  .strict  and  precise.*  It  should  set 
forth  (he  hiitnation  andchanu^terof  the  bridge  so  as  clearly  tti  identify 
it,  stating  the  name  of  the  owner,  &c..  and  specify  fully  the  change  or 
changes  "i-etjuiivd  to  tie  made"  as  tu  height,  width  tjf  ^pan  or  draw- 
o|K'ning,  &c. :  and  it  sbcnild  appear  from  the  notice,  or  in  eonneetion 
therewith,  tlint  the  party  Iww  bad  a  '■'■  Teiusunable  op]>orttinity  to  be 
hennl."     43,  431.  X'n^^nhv,  tSW. 

637.  Before  the  notiw  to  alter  a  l>rid^  is  given,  the  jmrty  owning  or 
controlling  the  .same  ii  entitlwl,  under  the  act  of  1890.  a,  4,  to  bo  heard 
*m  the  chantp'H  wpeeilii-^i  in  the  iioti<'e  ft»t  well  «.■*  on  the  time  in  which 
the}'  are  to  l>e  made;  and  unlens  nn  opportunity  for  surh  bearing  has 
Vice.,  given,  the  jmrty  will  not  be  liable  to  the  penwlties  specified  in  sec. 
S.  of  the  said  act.     Cards  7flS,  fhw^-mhrr,  fSol;    1511.  Xm:inhrr.  fi^OS. 

638.  /A///,  thill  the  provision  of  the  act  of  Aiigu.st  II.  ISSS,  iw  to  the 
pi-oeecdings  to  be  taken  against  a  corporation  refusing  after  duo  notice 
under  that  act  to  alti-r  a  bridge,  was  rejuiiled  by  that  of  the  act  of 
September  13,  IS9i>,  and  that  micli  eoqwu-ation  I'^ould  not  now  be  prose- 
cutcd  without  a  new  notice  under  the  exiisting  rttatute,  fallowed  by  a. 
failure  to  comply.    An  offender  cannot  bo  punished  under  a  penal  act 

'Id  U.  e.  r.  RJdpr,  50  FlM.  Rvii.,  4M.  It  way  bulJ  iliy  flugp.  L*. S.  Dirt.  J.  1  that  thia 
MCtlnQ  WM  unoi>n>itituliorml  in  (Vtt^itini;  tr)  llie  BuctcUip)' nf  War  "powtTwcxclu- 
myely  v«wt«<t  ii)(.'oii)ir>^i<."  Sw.hiiwi-vvr,  Killer  r.  l'.^.,  ITH  t'.  S.,  251,  Al  tlu- trial  of 
tbucaoe  in  Ihecimiit  nmrt  Ihcre  wii>'  a  •livit-iori  i*(<*[iluk>ti,  but  ihi'  [in-Hidin};  jiulge 
charged  tho  liiry  th;n  (loiijin-**  Iml  rlie  ■'■>nMiiiiti<ii)itl  p-»w»*r  to  rcitifL-r  iijii,n  the 
Siscfvlary  of  War  tli*-  uiitlmrily  tn  ilclt-niiiiit-  hIk-ii  a  liriilai.',  (Hicli  »»  tli»*  imt"  m  quw- 
tion,  wai'  nn  aiiri'urM)imti1<-  'liiKtrtK-ti'jn  to  iiaviinitii>ii,  uii'l  on  nrtl  of  orrur  lo  lii« 
Sii))n>rii<>  Ci>itrl.  till' jti())!tiit'ril  whw  rt-vi-njiiii ,  witli«uil  itvi'iiliiig  thin  i.|Utr«<tion,  uti  tlie 
KimuihI  Unit  ilitr  niiiii)t:i|iuluHUt.T«  iKiitrulliiik'  Uiv  bri'luvdJd  iiuthfLvo  [juhlic  uiuueys 
wbifh  i-oiiUI  lawfully  In.'  iijiplk'tt  tn  \\\v  yv.r\\nM.-  uml  comM  nut  obtain  nut-h  inoncyx 
nithin  the  tiiiu-  wjm-irn-<i  iti  llir  luitH-t-.  lu  im  «l>lc  umi  fxliiiiLitivr  ii[>ini(m  by  Ai-t- 
in*!  Attv.  *.^vn.  OickfUMOii,  liiitci  Ol.  2^,  ]R9<i.  it  was  hvid  thul  llile  ai-t  wiw  iu>t  hii 
unoniKtiliitirtnal  detitiriition  irf  It'iri-'lative  fiinrl.iiin;  that  Citngrees  if  iiol  rctniirt-il  to 
roii»i<1«rr  each  i-om-  of  alli-jn^il  ubiitniii'tioi),  Imt  may  fiifiientlly  drfiui!  tin-  nUcix-t!  aiii) 
I«ivi'  Ihe  faota  tu  lie  ik-teniiined  by  b  coon  or  iip«cuil  tribuiuil.  21  0|iiti8.  At.  Ocu,, 
430.  and  ainhoritien  citixl. 

'Miller  <■.  Mayor  of  »»  York,  lOit  i:.  B.  385,  39.1. 

*"  A  purely  »<t«lu!orv  autliuritv  or  rishtmuM  be  pursue*!  in  strlet  oimjiliauce  with 
the  tfmu  of  the  slatmo."     Itiabop.  AVrittcn  laws,  {  IIH. 
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whu-b  hiLs  expired  or  been  rppeal»*d  prior  to  ronvii'tiim.*  So,  tuiiiuittf 
that  procpfdings  initiated  under  tho  m-t  of  18Sn  he  commenced  dt'  noi\t. 
43,  4S1,  A%r',i/,/«r,  JSUU;  49,  72,  Scptenthct;  JSOl.  L'nd«'r  the  art  of 
1690,  s.  4,  it  is  made  the  duty  of  the  Secretarv  of  War  to  initiate  pro- 
ocediiijfs  (by  notifying  the  proper  district  attorney)  only  in  fane  of 
alterations  not  nuule.  of  <y/mj)f€te<f  hridg^n;  hji  Io  other  olh^tnu-tionH, 
the  tluty  to  enforce  tlie  provisions  of  the  act  is  dfVoK'ctl  upon  the 
'■ofiicern  and  agents'*  specified  in  s.  11.     68.  3+3,  Marfh,  i.>V3. 

639.  Where,  after  notice  to  alter  a  bridge,  as  const  jtutinff  an  obstruc- 
tion to  navigution,  the  bridge  company  owning  the  sanu'.  has  failed, 
and  the  franchise  has  passed  into  the  hands  of  a  fwv.'ivr.  the  proper 
method  of  pri>ciiring  ih*^  alteration  to  i>e  made  is  by  motion  in  tho 
proper  court  for  an  onier  requiring  the  recei\*er  to  uiako  it.  37,  4tHl, 
Jiumm^y,  ISfiO.  In  siicli  a  ease  m-ither  the  owner  nor  the  i-eeeivor  t-an 
be  made  personally  amenable  for  failure  to  alter.  60,  lis,  ./««(■, 
189^.  A  similar  proceeding  is  to  be  pursued  where  a  i-eceirer  bajs 
been  appointed  hefore  notice  or  hefore  the  obstruction  was  developed. 
Thus  where  a  bridge,  on  the  line  of  a  railroad,  which  had  been  pliieed 
under  receiveri*,  wai*  discovered  to  be  an  obsirmtion  to  nnvigiition 
beeau-teof  having  no  draw,  luiviurd  thiit  the  Seci-etary  of  War  apply  to 
the  Attorney  (ieneral  to  have  the  ciuse  bi-ought  by  the  proper  motion  lo 
the  attenlion  of  the  court  by  which  the  receiver*  were  appointed, 
whor-e  duty  it  then  would  he  to  order  the  ivceivers  to  make  the  alter- 
ation out  of  the  income  a^-cruing  fi-oni  the  opei-atioti  of  the  road.*  And 
held  that  it  would  not  be  neeej>«nry  to  notify  the  receiver  as  inm-h.  since 
without  the  o]-der  of  the  court  he  could  not  legally  incur  the  re*]uislte 
expense  for  the  purpose.''  60.  1 1>>.  »t»pm;  62,  i>o.  Octf^Mi-,  IS93.  And 
we64,a!»ii,  Aprtl,  IS9\. 

640.  Where  a  bridge  has  l>eeu  3'eported  an  unrea^^onable  olistriic- 
tion  III  Oiivigjitioii  tlie  Secretary  of  War  UKiV  jjroceed  under  sw.  4  of 
the  act  of  SeptemlHT  \\\.  lSi>u,  to  give  the  owners  thereof  a  healing 
with  a  vii!W  to  notifvitig  them  to  make  the  neces-sary  alterations. 
But  if  in  the  meantime  the  ownei's  waive  hearing  and  notjee  and  sub- 
mit plans  of  alterations,  the  Sn-ivtary  may  approve  rhe  same;  and  his 
appro^-al  will  in  effect  prescribe  that  the  bridge  bo  altered  as  indicated 
by  the  plaun.  Thijs  procedure  has  been  followed  in  a  ruuiiber  t'f  cases. 
Card  11.V7.  }fon-h,  1890. 

641.  The  Department  of  Public  Works  of  the  City  of  New  York 
ivquestcd  that  the  necessary  step?  I>e  taken  t^i  permit  that  deiiarlment 
to  close  the  drawbridge  aero**  Harlem  River  at  Madison  Avenue  for 

'  Knillich,  Intffprelalion  ol  Klatnl^,  4.1^. 

» Sw  L'. S.  I. St.  U»uiH.  A.  A  T.  R. Co.. 43  Fed.  Hop..  414. 

*  Cowdrey  r.  Uah-eflton,  4tt-.,  K.  Co.,  98  U.  S.,  3S2. 
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not  to  exi'wcl  two  weekn  u>  make  mviU^ti  ivptiirs.  Br/tuirh^L  that 
there  is  no  xtatiitr  of  the  (7nit4>d  Stutei)  which  in  ternt's  enipowci^i  tlie 
Swrvtary  of  War  to  authiiriKi*  the  flosiiij^  of  A  drawbridpc  (hiring  its 
ri'iwii'.  hut  rp/'onnn('rHh'»l  thai  the  applii-ant  be  adviM'ri  that  nti  steps 
would  bo  txiken  by  tho  War  Department  in  iv^rd  to  the  bridge  aa  an 
ohstriirlion  to  navi]?ation  during-  the  time  necessary  for  lU  repair. 
Card  3a9i>,  Jtm^,  1807. 

BITROLART. 

642.  Burglary  at  eomnion  law  i>4  the  breaking  and  entering  of  a 
dwelling  in  the  night  time  with  intent  to  irommit  a  felony.  Whoix- 
a  *iohlier  was  brought  ti>  trial  upon  a  charge  of  '•Iliirglarv."  with  a 
NpeclBnition  *4ctting  forth  that  he  forcibly  entered  the  quartei-s  of  an 
o6Bec!r  in  the  uight,  with  intent  to  *teal.  aod  it  appearing  that  he 
entered  through  Hn  uptrn  window,  htlil  th«t,  altlnnigh  the  offence 
shown  was  not  a  bui-glarv  in  law — the  es.'*eiitijil  element  of  a  brcrakiog 
licing  wanting — the  charge  and  .Hi)eeilii.-ation,  taken  togother.  omitting 
this  element,  made  nut  u  MjtKeient  ph-adiiig  of  a  clisoi-der  to  the  pn-ju- 
dicc  of  grNttl  order  and  military  disci])line,  under  the  H^d  Article  of 
I  will'.'  XXX  Vni,  391,  /)/w/ii(-/-,  lfi7G.  And  .similarly  /«/«/  of  an 
offence  caiirged  as  "conduct  to  the  prejudice,  etc./'  and  described  in 
the  ripeciii  cation  us  "burglariously'  breaking  and  entering  a  post 
tmdei-'s  store  ia  the  day  time.     XXX,  548,  Auyutt^  1S70. 


643.  An  uiiemaucipaCed  minor  can  acquire  no  re^ideuce  distinct  from 
i  that  of  his  father  or  parent;*  otherwise  in  the  case  of  an  emuncipated 
minor.  Card  (>(il5,  Jwif^  1899.  So  /«-/(/  thiit  unenmricipatcd  minors 
whose  fathers  resided  iu  cei-tain  State?  and  congressional  districts, 
li'ouM  not,  by  removing  to  and  a)'iding  iu  other  SLat«t>  or  districts, 
|nc(]uire  Jiucb  an  "actual  residence"  thereiu  as  to  ivucU'r  them  eligible 
I  for  appointment  as  cadets  under  Sec.  13L5,  Kav.  St-s.'  XXLX.  S3,  July^ 
\JS09;  XXXI.  313,  AprU,  1S71. 

'  Ste  G.  C.  M.  0. 205,  IMiira.  ol  ih.-  Ann  v.  ISTO. 

'fW-  t-iBwroH  r.  \Vil?.nn.  4  Itarh,  .VI&;  ltr.,nn  v.  Lynch,  2  Bnwif.  214;  Whwier  r. 
Burrow.  !«  IikI.  14:  Hi<^ian<l  r.  Kuiw,  K  Bla»-kt.  :W.'>;  Allen  r.  Tfvi>mafieti,  11  Hotniih. 
,636;  lUnly  c.  K-  Leon,  5  Texaii,  211;  Sli>ry,  Cuuflict  .vf  Laws  J  46. 

*  Ttii»  uiMdioit  n-as  concarred  in  by  iha  Attumey  Ueneral,  in  13  Opine.  130, 
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644.  U^il  that  a  minor  whosR  father  wa'^  a  forei^er  doiiiiciled  in 
Cuf«u  and  who  wus  liinisi^lf  ponimonmt  Jii  the  I'tiilfMl  States  only  for 
the  piii-poKt'  uf  [wing  cHliuiiti'd,  was  not  cliyiUlp  for  iipiwiininu'iii  as  a 
catk't  fi-oiii  II  Koiigro^iiJiml  district.     XXXV,  4-lti,  ./»;>--,  Avrj. 

646.  Hfid  that  the  mere  fact  that  an  ofiinpr  of  thi-  aniiy  was  on 
duty  uiidiT  military  oitlniv  in  x\  cntoin  Ti'i-ritory.  ditl  not  ninkc  hU 
miiioi-  sou  uligiblu  for  iipiKjintnicnt  ils  a  iiwli't  fi-oiii  mu-h  Ti'rritory, 
the  fact  of  the  father's  Jreing  thus  on  duty  nut  Uoing  sufficient  rvidonee 
of  ht.s  hoiiig-  a  Icpil  rojiidt-nt  therein.  XXX,  r»2S.  Jidy.  /r-iTO.  So 
whoio  iiiji  anny  olH^-er  wa«  tetiipoi'urily  on  duly  a?*  uiilitary  instructor 
itt  a  r^llo^e  in  a  cungresfiiuDal  dit^triet  which  wilm  not  Uia  actual  rest 
deniM",  A/'W  that  his  uncniiirifiiiatcd  iiiifio]-  son  coiiiinoi'Hiit  ther*^  waa' 
not  eligilde  fur  aiiixiintiuetil  jis  a  cadel  from  suub  d!.-*tric.'t.    Card  1220, 

646.  In  view  of  the  pi-civi.*iion  of  the  act  of  1.S43.  incori>orated  in 
Sec.  ISlfl,  Kev.  SLs.,  that  "the  coiiw  of  cadets  .shall  anisist  of  one 
from  each  congressional  district,"  &c.,  it  ha.s  lieen  eustoiiuiry,  though 
the  miUK  is  not  reijtiiivd  Ity  law.  for  the  ['n-nidt'iit.  in  ap|Hiintin^ 
cadets  from  (^onjrri'ssional  dlstrictx,  U>  a]]]H>inr  tliein  tipoii  tlic  naiii- 
iiiation  of  the  inenitMifd  of  C-oii^-esH  njpnvientinj;  sm-h  dij^trictm  in  the 
House  of  Repre-sentfttiviw.  But  where  a  tneniber  of  the  Forty  Sixth 
Congre.ss,  representing  a  cfrtain  nuitdHM'*'«l  district  of  h  State,  nom- 
inated for  appointment  ils  cadet  a  resident  of  a  county  not  withi  n  such 
district  as  piwioiisly  const ituteil,  iHit  within  a  new  distrii-t  having 
indeed  the  sanir  nund^er  hut  consttlutL-d  ninslly  of  dilTfn-nt  lounties, 
and  which  had  beon  crcwitt'd  by  the  State  U^gisUture  in  a  rcdistrict- 
ingof  the  Stnti^  sinpp  the  election  of  smh  memlter.  /idd,  that,  such 
uominaticm  fonld  not  proiwrly  Ite  acwpted  hy  the  President  )Ls  a  liasia 
for  an  appointment.  Thi-s  for  the  reaaon  tliat  the  member,  at  the 
time  of  the  nomination,  did  not  represent  the  new  distinct  containing 
the  i^iid  county,  but  >aid  district  wa.--  in  fact  represented  in  Oingress 
by  no  one,  and  could  not  be  so  represented  till  Manh  4.  18S1,  when 
the  Forty  Seventh  Congress  would  commence  to  exi-si.  XLII.  601. 
Ajirif,  JSfiO. 

647.  Under  the  hiw  the  ix>wer  of  appointing  cadets  is  in  the  Pi-esi- 
deiit;  and  with  the  o.\t>^ption  of  the  cadets  appointed  iit  large,  the 
apjK>iiitmcnls  are  iT«piii*ed  to  Im?  made  from '•actinil  residents  of  the 
congrewsiunal  or  territorial  districts  or  of  the  District  of  C-oliUHbia. 
respectively,  fi"om  which  they  pui-port  to  he  appointed".  The  privi- 
lege of  selecting  those  appointed  from  congressional  dislrict-s,  which 
has  be€U  accorfied  to  memliers  of  C<)ngTess,  is  one  which  resti*  on  reg- 
ulation and  long  i)ractice,  and  this  privilege  is  limih^i  to  tho  noniina- 
tiou  of  such  persons  as  meet  the  reijtiirements  of  low.     In  making  tho 


r 

I 


CADET. 


179 


appointment''  it  'n*  tho  duty  t>f  the  President  to  appoint  only  nucU  jjer- 
HOOH  Hs  I'umpl.v  with  (lie  pn>visionK  of  tfat?  Statutf!.  and  tbf  duciiiiuii  uf 
the  K^>preM>ii(ativi>  in  the  iimttvr  dues  not  relieve  biiii  fnrni  this  duty. 
Curd  01*15.  Jtau;  mUK 

648.  Thi>  State  of  Ohio  having  Vfcrion  re-district«i  by  an  net  of  its 
legislaturo,  ltrtd,  —  {.  That  thr  cad(-t«  now  ut  the  Military  Acadomy 
appoinl<'d  from  conjfn'ssi until  (leHtiitU  cf  Ohio,  slioiild,  where  the 
nuniberH  of  their  dii*trirt-.  had  been  chanpKi,  be  crodited  to  the  now 
districtj*.  so  iin  to  apiM^r  on  the  list  n»  repro-senting  the  districts  now 
aclually  iiicludinjjr  tho  towns,  &c.,  which  were  thoir  place;*  of  i-esi- 
dence  when  appointed:  2.  That  existing  conditional  api>ointmeiit.-' made 
under  Sec.  IHIT,  Rev.  Sis.,  providinjf  that  such  appointment*  nhittl  be 
made  one  year  in  advance  of  admis^^ion  to  the  Academy,  and  which 
accordingly  had  heeu  made  prior  tx>  the  re-districting,  wero  valid  and 
i^hotild  stand;  tlie  apjwintecj'  !>eing  deemed  iftUUhd  t"  admi.-*>ion  at 
the  designated  lime,  .-iubjcct  to  the  prescribed  conditions;  ;i.  That 
future  appointment'*  should  be  niade  according  to  the  districts  as  newly 
e-itablisbed  and  lunnhcred;  any  increased  delay  that  might  tlnisi  Iw 
caused  in  the  falling  in  of  vacancies  for  ap|)ointments  for  pjirlicular 
di!*tri<-t«  being  but  a  necoasary  result  of  the  new  legislation.  XXXIX, 
575,  June,  1S7S. 

648.  Sec.  l:U7,  I{ev.  Sts..  prescrilw^  that  cadet-*  shall  l>o  appninted 
one  year  in  advance  of  the  time  of  theiradmission  t*»  the  aciulemy.  &.c. 
It  \a  to  the  date  of  ap|K>intTTient  iind  not  to  date  of  adtnissiun  that  the 
qunlitication  as  to  rt^sitlcnce  iS^'i.  IS1.'».  Rev.  St*i.)  refers.  Thus  /kA/, 
tbntn  cbango  of  residence  by  a  father  wuuld  n*>t  affect  thi'  np|Kiint- 
mcnt  of  his  minor  [*(tn.  legally  made  prior  to  the  change  of  residence' 
45.  2ss,  aLi;i.  h'.hru*irtj.  isat. 

650.  Asfiuniing  thiitaiieu]anei])iLted  minor  issi]far.»H?ji/rMthnt  hecan 
Bi'quii-o  and  dmnge  douiicil  like  a  person  of  full  age.  the  >4nme  rule  of 
iiifentiim  applies  to  determine  the  qiie.>4tion  of  domieil  in  his  ra^^e  a.>;  in 
any  other— there  nmwl  he  an  (ini'r/ciH  nuinendi.  So  where  an  alleged 
emam-i[Hited  minor  took  np  asu-nLlled  n>.'«idence  in  u  eongretisianal  dis- 
trict other  than  that  of  hii*  father's  habitation,  which  re(*idenee  was 
intended  to  l>e  merely  temponiry  and  was  reported  iufnr  the  sole  pur- 
jnwe  of  securing  uii  appuintuient  as  caiJet  from  that,  ilistrict,  hcfti  that 
^ueb  siipiKwed  enmiwipalioii  and  [iretended  idiange  of  doinicil  could 
have  no  legal  effect  iti  (|natifyjng  rhe  party  I'ur  such  an  appuiutinent 
under  Sec.  1315.  Kev.  St«.     lA'I,  478,  AtujuH,  tSS8. 

661.  A  party  wasduly  nominated  and  apix^inted  as  a  c«det  for  a  c«r- 
tun  <-ongre88ional  di>)trict  one  year  iu  advance  agi*eeably  to  S«cs>  1315 

<Se«  1»  Opiiu.  At.  Ucn.,  ISIK 
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and  1317,  Kev.  St».  Later,  aootber  purty  was,  by  ihe  same  member  of 
Con|p«S8.  Domiruited  for  &/trfn'U)'<mtil  appointment^ — /.  e.,  an  ap^Kiint- 
ment  in  the  event  of  the  re^lar  nominee  I)etng-  found  disqualttieil  ur 
failtn);  to  pa.4>  the  examinution. — and  uiL-i  appointed  aix-ording'ly.  Siib- 
sequpnily,  the  regular  nominee  having*  re^ig^ied  his  appointinent,  a 
third  pennon  wa-s  nominated  in  hiH  stt-ud  by  the  i^uie  meuibBr,  and 
(under  See.  131",  Rev.  Sts.)  appointed  to  till  the  vat-ancy.  M'/^/that 
this  appointment  wa^  a  \'atid  one,  and  that  the  provisional  appointee 
bad  no  legal  claim  to  have  received  the  same.  The  .statute  law  does  not 
recognize  surh  *' provisional"  appointment*i:  the  sauie  Itciiig  n'-'toried 
to  in  the  [iractire  of  the  War  Department,  as  a  matter  of  convenience, 
in  order  that  tljere  may  Ik*  a  person  al  hand  to  take  the  place  of  a  reg- 
nlar  nominee  trfaii  nuty  fail  at  the  last  moment,  and  the  emtianiissinent 
of  a  vai-am-y  or<*arring  at  that  time  Ih>  thus  its  fur  as  |K>Swsible  avoided. 
The  provi^iional  apptiintee,  or  "alternate,"  wa--*  not  t-ntitf^  to  Ims  sub- 
stituted, for  the  regular  appointee  on  his  resignation,  and  not  having 
been  M  iinhjttituted.  but  another  person  having  been  soleeted,  he 
remained  with  prec-isely  the  claim  which  he  had  originally,  trir.,  to 
present  himself  for  examination  and  appointment  in  case  the  regular 
nominee  was  not  atcepted.  the  only  difference  being  that  the  regular 
nominee  had  iiieaowbilc  been  changed.     XLIJ.  ItJi.  J'r^nuny,  JS7d. 

652.  S*x-.  1318.  Rev.  SU..  pre«^^ril>e!i  that  appointees  to  the  Military       ^ 
Academy  Hhalt  W  admitted  only  between  the  ages  of  IT  and  "i'l  year$^^^| 
The  academic  year  begins  on  September  1.     Therefore  htltl  that  an^* 
appointee  who  would  not  W  seventeen  until  the  prec^iding  August 
could,  without  a  violation  of  the  statute  cited.  1>e  permitted  to  lake  the 
June  examination,  and  if  found  quatitied.  to  remain  at  the  academy  at 
hi»  own  expense  until   of   hiwful  age  to  U'   admitted.     Caivl  3S8t>, 

6&3.  Where  a  regularappoiDteea^cadet.  havingresigucd,  was  again 
nominated  to  till  his  own  vamncy.  the  Htmo  not  having  meanwhile  been 
tilled  by  the  appointment  of  another,  hdd  ttiat  the  President  wa$ 
empowered,  under  Sec.  1317.  Rev.  Stg.,  to  re-appoint  him.  XXXI. 
195,  F^nuanj,  2S72, 

654.  CadctJi  aro  amenable  to  trial  by  court-martial  for  violations  of 
the  Regulatiomt  of  the  Academy,  a-s  "conduct  to  the  prejudice  of  good 
order  and  militarv'  discipline."*  XXXVI.  ItiO,  iJecvtnbfrr.  JS7i,-  61, 
37(1.  September,  J69J. 

656.  In  riew^  of  the  provunons  of  Sec.  1325,  Rev.  Sta.^  /tdd  that  the 

'In  thii*  rfmiMtrtion  iitay  lir  nntM)  th«>  opinion  of  tht>  Solicitor  General  (ISOpiBB. 
Al.  <it;ti.,  (KM  I  that,  «xci::jit  fur  th<-  oKt-mv  of  )i«zing,  »)H^iall>'  itimlt*  lauusbabre  by 
till-  act  of  Jont*  '2:i,  1871,  <-Mdfti>  of  the  \mnl  AcaHc-niy  arc  nof  mlijfd  to  trinl  b*f  toial 
mnriinl.  That  ouJets  tA  the  Military  Academy  are  a  {lart  of  tli«  aniir,  nee  S«c.  lOM, 
Rev.  St0. 
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President  would  not  ln>  rinpoweiTd  to  reappoint  u  cadet,  dtKchar|»ed 
as  defirient  in  either  conduct  or  studio*;,  exrept  upon  the  reconiniendu- 
tion  <if  the  A«iidemie  Unnrd.  XLIII,  HTii,  Jufi/,  I^SO;  Oard  rlTlMJ, 
Janmiry.  1S:/S. 

666.  The  Superintendent  of  the  Military  Aendemy  ean  have  no 
power,  by  virtue  of  n  regulation  of  the  tieiidemy.  to  try  and  puiush  il 
cadet  for  n  iiiilitttry  offence  for  wliieh,  under  the  iirtJclf^s  of  war,  he  is 
ainonnble  to  trial  h\  court -martial.  A  refjiiliition  asp-uniinj;  to  confer 
upon  hitii  siiL-h  power  would  he  in  cunLnivenlion  of  law  anil  inujHMii- 
tive.  Otherwise  of  u  regulation  which  ineivly  authorized  a  measure 
of  school  di.Hfiplinc.  Si>.  where  ii  ciidet,  on  arraignment  fur  a  military 
offence,  plertded  in  Imr  that  he  hud  aln'tidy.  for  the  Kiiriie  offence,  (wen 
punished  liy  i-eduction  from  radel  unit^cr  t<i  cadet  iirivate,  under  jiar. 
10",  Academy  Retjulations.  hrhl  tliat.  regarding  such  it^ducition  a.'i  a 
fomi  of  school  diHci]>line  only,  the  plea  \\v^  prr>perly  overruled  hy  the 
00U11.     61.  378,  Sf}*taiii)ei\  ho-i. 

6fi7.  A  4'adet  applied  to  have  his  name  clianged  on  the  Register  of 
thi-  MiUiaiy  AcAdemy.  /A'/*/  that  the  Heeretary  of  War  would  not 
be  empowcivd  to  ehaiigt^  the  name  iw  aucb,  though  he  might  [imke  a 
new  oontraet  with  the  cadet  in  the  new  name.  But  adtnuf^i^  as  the 
preferable  mode  of  proenedirig.  that  the  cadet  liist  procure  the.  name 
to  he  clianged  in  the  rm)do-  jirescrilted  l)y  the  statutes  of  his  own  State, 
after  which  the  register  would  of  course  lie  made  to  eorres|K>nd, 
25.  l2(i,./u,i.\ififfS. 

658.  //.W  that  nnml  ryidrt/t,  not  having  heen  commissioned  officers, 
could  not,  upon  afterwards  lieconiing  lieutenants  in  the  army,  com- 
pute, for  relative  rank,  their  period  of  service  as  such  cadets.  25,  214, 
Jwte^  1888. 


CAPTURED  PROPERTY. 

65fl.  It  is  ft  general  principle  that  captured  pi-operty  of  an  enemy 
with  whom  we  are  at  wnr  accrue*'  to  the  Vnitod  States.  The  applica- 
tion however  of  this  prihei]>le  during  the  laterivil  war  was  affected  hy 
the  operation  of  certain  art>  of  C(>ngri'.^.s.  Pcrsomil  proi)erty.  inde«-d, 
of  the  Confederate  States,  or  of  one  of  them,  became  on  capture  by  the 
Federal  ft>rce«.  the  pro^ferty  j\ir>:  hsIU  of  the  United  States.  So  the 
title  to  their  i-eal  ej«t)vte.  occupied  l.»y  the  U.  S.  Army  at  ."^ome  period  of 
the  war  and  held  till  it>ifiid.  was  completed  in  the  United  Slates  by  the 
.*uhiec-tion  and  dissolution  of  the  hostile  guvernin».'iil.  and  iKMauie  pub- 
lic propei-ty,  subject  to  thf  disposition  of  Coagrf->s.  Hut  n«il  c'^late 
of  individual  enemies  (including  piivatt  coi-ponitions),  while  »ul>iect 
to  be  sold,  &c.,  under  the  act  of  July  a,  1^04,  could  not  iu  general 
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Ix-come  vt'stfd  in  the  I'liiti-d  Sl«ti-s  rxtx'pt  throiig-h  the  judjjmpnt  of  a 
ruiiipetmit  vmirt  nontisiwtin^r  Iho  saiufi  iipuii  pivxi'cdings  instituted 
under  the  act  of  July  17,  l?*fia.  As  tn  ihe  [n^rsoiml  pmperly  of  indi- 
vidimls.  this  Uhoiij^h  in  soiiif  instancrw  iiiMdo  tlu^  miUit't-t  of  pitJctHnUng* 
lor^-oiitiscHtion)  was  mostly  diH[«)Sfid  of  liv  and  under  the  act  of  Msrch 
12,  IJHJS,  known  iw  the  "Captumd  and  Atiandone<l  Property  Art," 
by  whirh  such  pmpcHy  (oxc^'pt  imniilionH  of  wiir  and  othor  nintcrial 
usod  or  intnndt'd  to  Iir  uwhI  in  pri>.sp<*iitlng  the  war  iigiiinsi  the  L'nited 
Stato-s  nnd  which  wore,  of  course  fluhjoct  to  .ipiziirc  by  the  aniiy  and 
hfronio  on  i-nptm-e  the  projwrty  "f  the  l'nited  Stiit<".s)  wa;-  vetjiiirfrd 
to  hft  collectcHl,  sold,  and  (he  proi-p^'ds  paid  int^t  the  Ti*ea.«iiry,  subject 
to  the  eUims  therefor  of  parties  who  should  e.stahlish  their  f>wnen*hip 
of  the  property  ami  the  fact  that  they  had  not  "piven  aid  or  comfort 
to  the  ifbellion."'  XVJII,  511.  F^yrmtry,  ISC6;  XIX.  1(12,  .Vftw/i- 
her,  U65;  XXIII,  90.  July,  1866:  XXVI,  160,  jVmwn7w,  lSe7; 
XXVni.  fUO,  Mfii,.  I860;  "XXIX,  (I,  AM,  .hiw  and  OcUi^r,  1H69; 
XLir,  Ml),  March,  1880;  XLIII.  104,  January,  tSHO. 

660.  I  fill!  that  the  pmperty  of  enemies,  captured  ^?/»m /y^//  In  a  civil 
war.  did  not  belong  to  the  cliuw  of  prnp*Tty  indinited  in  Art.  V  of  the 
Amendments  to  the  ("onstitution,  the  taking  of  which  "for  public  une 
without  just  conipensHtion  ■'  is  prohibited.     XXX,  281,  A/n-if.  IH70. 

661.  The  owner  of  property  cajitui-cd  jure  KJlf  is  not  entitled  to 
iwovcf  its  value  tmder  the  provisions  of  Sec.  3483,  Rev.  8ts..  iW 
bein^f  pi-operty  iii>j)reititt:d\nt\ni  military  son'icc.*  XXXVIII.  476, 
Ffht'Mtry,  IS77. 

662.  A  loyal  owner  of  pi-operty  captured  by  the  enemy  during  the 
civil  war.  and  aftei-wurds  rn:aplnrr:d  by  the  Federal  forces,  may  have 
the  name  turned  over  to  him  by  executive  authority,  where  clearly 
identitied  a.s  belonging  to  him,  and  should  in  geneml  he  allowed  to 
ivceive  it  free  from  any  charge  in  the  nature  of  r>alviige.'  I,  424.  42S, 
45(i,  X»r>embi:r  and  JJtici'mffery  ISfJS;  XJ,  26d,  I^efcemher,  ISS^.;  XX^ 
48.1.  .\fairh.  IMGO. 

663.  /ffiJ  that  a  civilian  into  whose  handx  had  come,  at  the  end  of 
the  civil  war,  certain  captured  pen-ioiml  property  of  the  enemy,  was 
not  entitled  tc  convert  it  to  his  own  use,  or  to  demand  compenAition 

'Si^'  tm<ler  Ihb  ijaraj^rapli.  L*ni1«l  l^tolw?  r,  I'ailolfonl,  S>  Wnllace.  6;ili,53»;  tTnited 
t:l«t«8  r.  KIpin,  13*./.,  12S.  VMi;  riiit*!^!  ^latm  v.  HiickiiN-c,  16  Ui..  4L4;  Hajrralt  r. 
Vniwil  Stiuw,  22  id.,  81:  Lamar  r.  Bniwuf.  2  Oltn.  18";  WiUmiiic  r.  Bruffy,  (i  hi.,  1*«, 
IfW;  Yrtiiiijt  r.  I'nitM  Stattn,  7  vl.,  aw,  W);  Fortl  i.  .Sdrpfl,  u(.,  -W-i:  I'nw  t.  .kiluiwiii, 
10  i't,  IftH;  I'orte  r.  L'nil««l  Statw.  Devereiix  (Ct.  Cb.).  10»;  \Vim-lw*fcr  r.  InJted 
Rtai«t<,  U  O.  fls.,  i:i;  l-'uiU'J  f-Utefc  r.  A  Tract  uf  Laud,  1  WooJs,  475;  .MkioBon  p. 
Cenlrnl  <!*-  Mf(f-  ('«..  SS(ia-.  L'27. 

*A»tothe<li*tinclinn  l>i'tw»*n  ntptutviiixt  iinpnivLTieutiiieell  (Ipiiiit  AHien.,S78. 

*Se«  WilBon  «.  United  Staloi,  4,  Ci.  CIm.  &5(i. 
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M  a  condition  of  ite  Hurrondcr  to  tho  l*.  S.  authoriiips.     XXI,  470, 


664. 


Ucv.  Sta. 


■the 


■rctarv  of  War  to  collect, 
&)■..  "hM  sui'h  flaps.  ■tCftndurdit  n»d  coloiv*  n.s  are  taken  by  the  aniiy 
from  Ihe  enemies  of  the  I'nit*^  States,"  is  believed  to  have  refeivnce 
to  the  flags  of  the  enemy.  So  advtMif,  that  ii  flnjj  of  a  MasTUu-hu^ettA 
regiment,  eapttired  by  (he  enemy,  and  i-etuken  at  the  end  of  the  war 
at  Richmond,  was  not  to  lie  eonsidered  it.s  one  of  the  elass  plju'ed  by 
the  statute  under  the  eharjfe  of  the  Secretary  of  War.  and  niifjrbt 
tiiorefore  properly  Ite  ii^tnrnod  to  the  State  or  the  rejfimeiLt,  if  origi- 
nally belonging  to  or  furnished  by  the  >.atne.  OliierwiHu,  if  ftirninhed 
by  the  United  States:  in  »ufh  ca^e  the  riau  is  property  of  the  United 
States  disposable  only  by  Congves'?!.     68,  119,  Fihrmtry.  IHUA. 

666.  Sec.  55Mi.  Rev.  Sts..  uuthorixe.s  the  delivery  to  the  Smithsonian 
Iniilitutlun  of  certain  kinds  of  property,  to  be  delivered  to  such  pcr- 
»on>  as  may  W  authorized  by  the  Hoard  of  liegents  to  receive  the  same. 
Uix>n  a  request  from  the  seci-etwry  of  Tlie  itistituliot:  that  a  small 
SpHni;i>h  cannon  captui'cd  in  the  trendies  h>efore  Santiago.  Cuba,  by 
U.  S.  volunteei-*  and  hi-oughi  l»y  them  to  \Vii!*hington,  I>.  C-.  t>e 
n»«tigiiC<l  to  the  U.  S.  Museum  at  the  instilution.  /<c^W,  that  the  provi- 
wonsof  Sec.  55SB  did  tiot  apply  to  the  property  named;  that  the  sam© 
being  public  military  .stores  captuivd  from  the  enemy  wa.-^  propertyof 
the  United  States,  and  tliat  the  ijower  to  dispose  of  all  property  of  (ho 
Uuited  States  htis  exclasively  vested  Ijy  the  Uonstitution  in  Congress. 
Card  5i>33.  ^>-}>h-mh*-r,  I8^>i. 

966.  All  property  wiptured  from  the  enemy  becomes  the  property 
of  the  United  States  subject  to  disposition  by  Congress.  Where  it 
inures  to  the  benefiL  uf  indiviiluals  it  is  in  couseiiucitce  of  a  ^^w\i\\.  by 
Congress,  but  there  is  no  act  of  Congress  which  extends  to  members 
of  the  army,  regular  or  I'olunteer,  the  right  to  sharo  in  prize  inonoy 
resulting  from  eapturvs  by  the  navy  of  I^ubli(^  tir  private  vessels  of 
the  enemy,  though  tlie  army  luny  have  aided  in  thu  uperations  which 
led  to  the  capture.    I'urd  .'iy.^o.  }sm}rmher,  18^, 

CERTIFICATE  OF  MERIT. 

667.  //tW.  under  Sec.  1210.  construed  in  coiuieetion  with  Sec-.  1285, 
Rev.  St8..  that  the  President  wjw  authorixed  to  grant  a  <'ertiticatc  of 
merit  only  to  a  soldiei'  U'longing  at  tlie  time  <if  the  grant  to  it  regiment 
of  the  army;  that  he  wa**  not  empowern-d  to  grant  sueh  a  rertiticate  to 
a  ducbarged  soldier  and  civilinn.  on  account  of  service)*  rendered  while 
he  wa*  A  soldier.'    XLI,  lOf,  Aprli^  ISfiH. 

'See,  toaBiuiilflreifeol.  rhe  opinion  of  the  Attomcv  rreneral  In  IBOpins..  9;  sisa 
llw  Mil«twiu«til  <;.  O-  2J<,  Hclqr*.  uf  Army,  IHTA. 
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688.  Jlefd,  under  Spo.  121«.  Ilev.  St.-*..  us  aiiii-nded  by  thn  act  of 
Feb.  y,  18S>1,  L'.  VJ-J.  ii-s  follows:  1.  A  (HMiiHrato  vi  nu'rit  iimy  now  1m: 
grantefl  to  "miy  onJisted  nmu  of  tbe  army,"  nont'onuiiU'^ioDcd  officcv 
unwell  us  privEite.'  2.  It  luuy  1k>  gmiited  for  distiii^ui.''bod  i^onduut 
(>rk>r  to  tbi;  diito  of  the  net  of  Kt'brimry  '^.  18lM,  n»  well  iw  >im*.* 
8.  Till- jrrantee  mui?t  bflonji' to  u  repimont.  i.  Wliilo  tlie  ix'coiunien- 
dution  of  Uif  n'^iriit'iitii!  eoniiimiider  is  mn^essary.  tbis  recoiimieiida- 
tiuii  [iiuy  b(^  busi-<l  upon  iiiiy  fact  or  fat-U  di?4!iiied  by  biiii  lo  jiLstify  it, 
Hiirh  &n  tlic  nM:<>iitiiiL>nilation  uf  tlie  i-tvmpany  roiniitandcr.  or  any  otiier 
offit'ei'  (whutbfT  of  tlK'  rvjrimt'nl  or  not!  ropnizwrit  of  ibe  rii*ctirii- 
stam-ys  of  the  t-asf .  or  uihjii  any  other  iml.bi*iititr  itiforctialiui)  bi-oitghi 
to  his  (ibe  rv^iiiK'tital  roiniimiider's)  knowledge.  S.  Tbat  the  declBra- 
tiuiiol' A.  K.  177 (197 of  l!M>l).tbat  the  rrcoiuimMidation  "•tniiHl  originate 
wiib  art  eye  witness,"  Ls  an  iiiliTjxilatiori  not  aiitboriwd  nor  railed  for 
by  th»  orignial  statute  (Sec.  121ti.  Rrv.  St«.),  ur  by  the  recent  amcitd- 
iiiOTit  of  ISill.  and  aci  itiNtanrc  nf  f/n/ij<t  legislation  unwarmnted  in  an 
iirtny  regulation.     47,  l'>ii,  .Vtiy.  l-Sff!. 

66B.  8or.  l^lt!,  Rov.  Sts.,  as  nrnendcd  by  the  act  of  Martrli  2»,  IS^i 
(:iT  Stati*..  lii),  providoji  "thnt  wln^n  any  onlist4*d  man  of  tbc  lU'iiiy 
.sbull  hav(i  distingtiishi'ii  binisidf  in  thi^  sorvire  the  Prpnidi-nt  may,  at 
the  reKHimmcndation  of  thr  camiimnding  offifprof  tlie  rngiiiieiit  or  the 
ehiof  of  tbp  corps  to  which  such  enlistpd  tiiaii  bploiijijs.  grant  him  a 
ccrtiticHtrof  nioriti."  M-Zf/.  tbat  a  ivtin*d  oiilistcd  iniin  is  an  •'imli-sti'd 
mati  of  the  anny"  within  thir  meaning  of  this  statute  and  therefore 
eligiblf  for  a  certificate  of  merit.  The  rcc-oninicridatioii  requii^d 
should  fome  from  the  commanding  officer  of  the  regiment  or  the.  ehief 
of  the  corps  to  which  such  enlisted  man  belonged!.  Cai-d  K44.'i.  Jum^ 
1900. 

670.  The  law  proride^*  tliat  a  ceitificnto  of  merit  may  be  given  to 
any  enlisted  man  who  •*  ahall  dintinguish  himself  in  the  service."  This 
is  not  limited  to  distingtiisbeil  service  in  battle.  //rW,  therefore,  where 
an  enlLsted  iiiim  distinguished  himself  Ity  the  p«rt  be  took  in  siilxluing 
a  fire  which  threatened  to  destroy  public  property,  that  he  could 
legally  tx'  given  a  certificate  of  merit  for  such  sen'ice.     Card  4108, 

671.  The  pay  of  general  ser^'ice  clerks  and  measeugei's  \»  ji-xed  by 
the  act  of  July  S9,  188{t.     White  this  statute  restricted  them  toc^r- 

'Iii  Bell  r.  tJ.  R,  28  01.  Clfl.,  482.  il  wati  IipM  that  i»  unldier.  to  wliom,  when  ii  mmi- 
ber  of  an  infantry  resrimi>nf,  had  liecn  jiniiitH  a  rtTlifiiiit*'  of  mcnt,  wftj*  t^ntitliti  tn 
continue  to  rHretve  the  additional  pay  aft^r  re-enliHtine  m  tht-  "in.-n«ral  iiit^e«eniip-'r 
perviw.'* 

•Sw  SJi-Xamam  v.  U,  s..  28  Ct  Cla,,  410,  whow  it  L-  \wXi\  tlial  the  art  of  Fet).  9, 
18BI,  is  retroactive,  anil  entitles  tl«?  benefiriary  to  the  additional  pay  from  the  dale 
of  thi>  aervicu  fur  wliicli  tlie  cuitlticale  was  awart3ii>d. 
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tain  par  as  such  clerlw  uiul  int'ssengei*,  it  left  unaffected  their  nyhte 
u^  cnliiilecl  men  uiidur  St>L'.  VlSo,  Key.  St8.,  an  umendect  by  the  net  of 
FeViruary  I',  IS'.'l,  by  wliJuU  all  enlUted  lueii  who  have  reet'ivod  ft-rli- 
ficatos  of  merit  aro  onlitlrd  tn  "additioiml  pay"  at  tlip  i*n.t«of  twndol- 
hirs  pov  month.  This  •"additional  pay"  i>  a  mcro  g"™tuity  and  imt 
pay,  &f.^  in  the  sense  of  the  above  act  of  IHS6,  sach  pay.  &<■.,  Vin^f 
compensation  for  services  rendered.  IMd,  theivfoiv.  that  a  fjen^ml 
service  clerk  or  messenger,  Ijeiiiff  an  enlisted  Jiian,  is  entitled,  whi-n 
boldiDff  a  certiticute  of  merit,  to  tiie  monthly  merit  ptiy.  calculated 
from  the  date  of  the  nen'ice  for  which  he  received  biti  certificate.  69, 
Ul,  May,  1893. 

CE88IOK  OF  JTTBISDICTIOir. 

872.  Jurisdiction  over  territory  in  a  titiite  iiitiy  be  acquired  by  the 
United  Stale!*,  under  the  17tli  clause  of  Sec.  8  of  Article  1  o(  tbe 
Constitution,  by  tlie  purchaM^  of  such  territory,  with  the  conseut  of 
the  State,  "■  for  the  crt'ctiori  of  fortw,  iiiu^zine^.  ui-smals,  d«JckyanLs, 
and  other  iieedful  l>uilding»i."  The  Conulitution  gives  Congrcivs  the 
power  of  exercising  exctusiw  legiKlutton  over  (ludi  place,  and  this  la 
held  to  mean  excluwive  ji»-isdii-tioii.  The  State's  coii.-^ent  to  lliu  pur- 
cluLSC  fur  any  one  of  thc»c  coustitutiouul  purpo8C»  inv<.>Kts  the  United 
States  willi  exclusive  jiiriftdiclion,  and  the  Stale  am  not,  even  liy  the 
express  language  of  its  legishitjon.  reserve  to  itself  any  jKirt  of  this 
juris»licti(Hi.  (The  reservation  of  the  right  of  serving  process  for 
rausvs  of  action  arising  outside  such  territory  is  not  held  to  Iw  an 
actiwl  n-serviition  of  :i  part  of  tlie  exelusivi^  jurisdiction  intviided  to 
be  vested  in  the  United  States.)  But  it  would  mvxa  that  this  is  only 
true  when  the  puivliawo  is  for  one  of  the  constitutional  pui']x>ses.  By 
correct  const I'uctioii,  "other  needful  builditbgs"  would  mean  buildings 
of  the  same  character  us  tho?4i*  specilli-d — biiildings  intended  for  mili- 
tary or  defensive  piirimses,  A  more  iHjmprc-hensive  meaning  Iin8, 
indeed,  been  .«oinetimes  given  to  the  cxpn'.ssion,  but  no  justification  for 
such  c<uistruction  is  found.  In  Pim-kney's  draft  of  a  constitution 
there  was  this  clause:  ''  To  provide  such  dockyards  and  arsenals,  and 
erect  *\xv)\  fortifications,  nn  luat/  h-  naytutary  fi/r  the  United  States, 
and  to  exercise  exclusive  jurisdiction  therein."  (This  draft  was  aub- 
mitted  May  29,  n»7.} 

There  was  no  correspondinjf  provision  in  the  Constitution  repoi-ted 
by  the  committee  of  detail  (August  6),  but  the  committee  of  eleven,  by 
report  of  September  5.  recommended  the  adoption  of  the  clause  as  It 
now  reads,  except  that  it  did  not  have  the  words  "•  liy  the  consent  of 
the  legislature  of  the  State."    In  the  debate  on  the  pi'oposition,  **Mr. 
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Gi'rrv  oiiiiri'inlfcl  thaf  fliis  |k>wi'I-  nii^rlii.  W  nnuli-  iiso  of  to  en(>lnvr>  any 
pnriifular  StiUi-  l»v  liiiyitijj  up  iU  l<'iTit<»ry.  ami  that  Wiv  niiittujluJiln 
prttjuiMfd  vim\\^  Uct  ii  ini-iLiis  oT  awing  Thi'  Stati*  ttilxi  ilii  iiiidui*  nhedi- 
ciH-e  tti  tlii^  jfi'iii'nil  ijovi^rnmriit.  Mv.  Kiiiu  liimsrlf  tluitight  tlip 
p^)^'iHil)ll  iiiiiurc:<\s>(ttvy.  I.lii>  ]»>wim-  liciiig  uln-iLdy  iiiviilvi'd:  \»xi  nouUl 
nio\'(»  tti  iiiNcrt,  aftiT  tlie  word  '])iirrha*icd,'  thr  words,  'by  the  cotisont 
of  the  logiKlatiim  of  tliP  Stalfl.'  ThiM  would  it-rtainly  make  tbr  |M»wer 
safe/'     (fi  ElliotV  Dc.t«iic-s  .Ml.) 

And  in  thfi  IVdenilist  (No.  43)  it  m  mmai-kcd:  "Nor  would  it  he 
pn>p(M-  for  the  pIa<'ot*  on  whi<'h  thi^  utrurittj  of  thf  rntiro  Union  inay 
dt-prntl  t<i  bo  in  any  dojfi'i'c  dependent  on  a  narticular  member  of  it." 

So  Story  rt-nmrks  (Soc.  laa-t): 

'•The  otlior  part  of  tho  jiowi'v.  pivinjf  pxt-liisivc  Ii^j^iAlation  ovor 
pliu'fs  t't'ded  for  thi*  crrctiori  of  fini.-;,  )iiit|fa}:inris,  &<•.,  .-jpems  still 
moil"  iicecssjiry  for  the  public  conx-pnieucc  and  safety.  The  public 
money  exjiended  on  sueh  place:*,  and  the  piibbc*  propi'ity  deposited 
in  them,  and  the  nature  of  the  militan-  duties  which  imiy  be  ivquired 
there,  all  demand  that  they  should  >«>  exempted  from  State  authority. 
Ill  truth,  it  would  be  wholly  improper  thnt  phu-es  on  whieh  the  secur- 
ity of  the  entire  L'nion  may  riepend  should  Im  suljjectcd  t<j  the  eoiilmJ 
of  any  member  of  it.  The  power,  indeed,  is  wholly  unexeepiionahle. 
-■•inee  It  win  only  bp  e.xeiviw^d  at  the  will  of  the  StaU';  and  therefore  it 
ift  pW'ed  Iwyond  all  reawonal>le  seruple.  Yet,  it  did  not  cjtcape  without 
lb«  i*i'nitlnixing  jealousy  of  the  optK>nenta  of  the  Constitution,  aud 
wa!^  deiiouneed  h-i  danj^prous  to  r>tate  r*av('reij»Tity." 

And,  a»  observed  by  Judge  Seainaa  {In  re  Kelly,  "1  Fed.  Rep., 
&45,  549): 

"The  rule  thus  stated.  whei*chy  legislative  consent  operate*  as  a 
complete  session,  )s  appbcsble  only  to  olijecl-s  whieli  are  !-|)eeilied  in 
the  atiovo  prDviHiou,  and  can  not  Im?  held  to  so  operate,  Ijm'  Jxret",  for 
objects  not  e.xpressly  included  therein.  Whether  it  rests  in  the  dis- 
cretion of  C"ii',nvss  to  exteiul  the  provision  to  objects  not  speeiHcally 
enumerated,  altliough  for  national  purpose^-,  utxtn  declaration  as  *  ne<'d- 
fiil  buildings,"'  and  thereby  secure  exclusive  jurisdiction,  is  an  imjuijy 
not  presented  by  this  legislation  (sec  114  V.  8.,  541);  ami  I  think  it 
can  not  bo  assuinwl  by  way  of  argument  that  such  jwwer  is  I>eyond 
(|Ucstiou." 

In  New  Orleans  i'.  U.  S.,  10  l*et.,663,  737,  the  opinion  of  the  Supreme 
Coui't  is  expressed  by  Mr.  Justice  McLean,  without  diss^Dt,  )b^ 
follows : 

"Special  pi\>vLsion  is  made  in  the  Constitution  fur  the  cession  of 
juinsdiction  from  the  States  over  plact*s  where  the  Federal  govern- 
ment shall  estuhlish  fort^  or  other  milit^trv  works.    And  it  Is  onlv  iu 
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icse  pliiTPw,  1)1-  in  III*'  Tciritorifs  <if  tlie  lT»it«l  .StaU-s.  nherp  ilcan 
exercise  a  gencnil  jurisdiitinri." 

And,  i»  r.  8.  r.  Ri'vans.  .S  WhtwL,  83tf.  :^^H*,  thn  claim  wns  iir^ 
that  the  wonU  "other  phur"  woiii  J  inrhulcaship  of  war  of  the  I'liiled 
States  lyinir  nt  tinchor  in  Boston  H.rti(ii\un(t  hriiij^it  wilhiii  lhi>sliLliit« 
defining  miirder<'onnintted*'withiiiaiiy  fort. araenal,  dm'kyard,  mu^- 
zine,  or  in  any  other  place  or  distrii-t  of  counlry  nnder  the  wile  juj-iM- 
dietion  of  the  I'ntted  Stnteh;"  hut  it  war,  stated  hy  the  i'4iurl.  throii}/h 
Chief  .liistiee  Marshall,  tirnt  "the  eonstrmition  woemK  irresistihh'  that 
by  the  wonis 'other  phii-^**  wa*  interuied  another  pliu^e  of  a  similar 
eharaeter  with  tboHO  prcvioiwly  enumerated :"  that  "  the  context  shows 
the  mind  of  the  le}pt<latin*e  to  have  been  fixed  on  territorial  objeed*  of 
a  simitar  chai-acter."     (See.  al.-*o.  The  Kedenilist.  No.  43.  by  ^ludisun.) 

.Soi'.  STtS,  Rev.  Sta..  preserilies  that  iio  public  money  HhiiU  be  expended 
upon  any  .nite  or  land  purchai*ed  by  (he  L'rited  States  for  thv  purposes 
of  eivc-tinp  thereon  any  arnutry.  ar^niil,  fort,  fortiticiittoii.  navy-yard, 
custom •houaL-,  li^bt- house,  or  other  butldinjr.  of  any  kind  whatever, 
until  the  •  •  »  t-onsont  of  the  lej^iwlature  of  the  Stati"  in  which 
the  land  or  sil*-  may  Ih'  t*)  such  piirchase  hnw  lieeii  fjiven.  This  sctidon 
is  in  part  Imsed  on  the  i-lause  of  the  Constitution  referred  Ui.  and  in 
part  not.  The  consent  of  the  State  to  a  purchase,  given  iti  oi-der  to 
satisfy  the  rtMiuirenir-nt  of  fJiis  .-(H-tlon,  woxitd  invest  the  I'nlted  States 
with  exclusive  jurisdiction,  if  the  purchase  he  for  one  of  the  Constitu- 
tional purpo}ie»;  but  the  section  piwvides  for  other  purposes  also,  and 
as  to  these  it  would  seem  that  n  simple  consent  to  the  ]vuri'hase  (assum- 
ing Uiat  such  consent.  UHng;  for  a  pur|>ose  not  fallinjj  undiM-  tin-  (-tausc 
of  the  Constitution,  amcmrit^  to  a  ce.ssion  of  jurisdiction)  wiiuld  onl}* 
carry  with  it  sn  uiiieh  jiirisiiiction  as  would  he  ni'ci'.ssary  for  the  piir- 
jKise  of  the  purchase.  Prolmbly  this  would  lie  held  to  bo  roncurrent 
juriwlietion.  Takinjf  into  consideration  the  fact  that  States  cannot, 
under  any  circumstances,  interfere  with  the  instniinentalities  of  the 
Government  of  the  United  States,  it  may,  indeed,  be  questioned 
whether,  even  under  this  view,  unnecessary  precautious  have  not  been 
taken  in  regard  to  the  Kcquisition  of  jurisdiction:  and.  r^'rtainly.  it 
cannot  be  presumed  that  a  Stnte  inletids  to  part  with  itiori'  of  \U 
sOT'ereijfnty  than  is  tieces*ary.  A  consent  to  the  purchase,  under  Spx\ 
35.i,  Rev.  Sts.,  if  the  purchase  be  for  other  than  one  of  the  piu-poses 
des«Tibcd  in  the  clause  of  the  Constitution,  may,  therefore,  be  aceoin- 
pante<]  with  any  limitations  not  interferinfr  with  an  instTumcntality  of 
the  (lovernnient  of  the  Tnited  States. 

The  mtwt  coitmion  way  of  uctpiirinjf  jurisdiction,  however,  is  by  the 
i^tiiteV  expressly  ceding  it  to  the  t 'ntted  States.  In  such  case  (he  State 
may  make  similar  limitations,  and  this  even  if  the  place  be  used  by  the 
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I7tiiU'*i  Stnt4'rt  for  one  of  the  piirjMJsc'S*  iriPii tinned  in  tlu-  rlaiise  of  the 
Constitution.  To  bring  tJao  case  under  the  riaiwe  (here  must  Iw  a 
punhasp  with  c-ooiwnt.'     Cat-d  1953,  Dfcemhff,  IS&ft. 

673.  The  mere  fact  of  its  Iieing  the  otrntT  of  land  siluiilod  within  u 
Ktute  doe*  not  entitle  ihe  I'nitt'd  Stiites  to  exercise  LTcluxhv  JHr!«die- 
iion  over  the  ffliinc  or  of  offenees  eommitted  lher(»oii.*  nor  does  the  fact 
thul  the  land  has  l>een  duly  TtsrT'\-d  for  niililarv  iiiiriKiuPs  confer  auch 
authority.'  Where  the  United  Stiiten  is  the  proprietor  of  tlie  land  at 
the  time  of  the  admission  of  tho  State,  it  may  obtain  sitrh  exclusive 
junsdiction,  l>v  expressly  reseiTing  the  same  to  itself  in  the  act  of 
admission.  "Where  this  has  not  l)een  done,  ur  where  the  land  has  been 
purchased  nr  otherTrise  acquired  by  the  United  States  stilwequently  to 
the  admission  of  the  State,  exclusire  jurLsdiction  over  thn  same  can  Iw 
ve.ste<l  in  the  Unit^yl  Statei)  only  lij"  an  act  of  I'^mi'm  of  .itich  jiirlsdie- 
tion  on  the  part  of  the  State,  or  hy  tho  State's  givinjj  its  omAetit  to  the 
**purchaije"  by  the  Unit^^il  Stitt*s.  St>e  the  terms  of  the  provision  of 
clause  IT,  seiT.S,  Ai-t.  I,  of  the  Constitution.'  A  meivt^nsent  bya  State, 
through  its  lejjfishitui'o,  to  the  ** purchase"  by  the  United  States  of  land 
within  its  limits  for  any  pui-pose  covered  by  the  clause  of  the  t'onsti- 
tutinn  cit<d  is  as  operative  for  the  pui-pose  of  vesting  the  exclusive 
iurisdlction  a-s  is  an  oxproRs  cession  of  the  same.*  XLII,  514,  524, 
Jf.av/u  mO:  XLIU,  334.  FSrmry.  ISSO. 

674.  Wliere  a  State  ulatute,  in  consenting-  to  the  purcliase  by  the 
United  States  uf  land  within  the  State  and  ceding  to  the  United  States 
iurisdictioii  over  tho  same,  added  thatsnch  jurisdiction  should  be  exer- 
cised "^-uiiairmuthj  tr-ith'^  the  State,  hff<i  ttxat  thin  tpialUicatioii  was 
subject  to  the  objection  that  it  amounted  to  more  than  the  mere  reser- 
vation (not  unfrequent)  of  the  right  to  serve  upon  the  land  lepnl  proc- 
ess for  HctM  done  and  crimes  committed  out«idv  of  the  same,  and  should 

'See  Fr>n  l^avenwiirth  Ft.  H.  f^o.  e-.  T/iWe,  114  V.  fi.,  62fi,fi3H;  Chicago  and  Pacific 
Kv.  Co.  .■.  McCliriii,  ll4r.H.,rvt2;  Bi^tiwin  •■.  U.  S.,  140  t:.  8.,  32fi,  331;  in  n*  Kellr, 
71'  Fc<l.  Kep.,  M\  I„  /v  Ijul.J,  74  Vvd.  Kep.,  31. 

•Unileil  suites  i.  Htalil.  I  Woolworlh,  lfl2.  an.l  M<-rah.in,  20fi;  />  i^nrlf  Ploan,  4 
Hawyt-r.  :i;J(t,.'«I,a'l:;;  VUy  1-.  Stat*?.  4  Kaiis.,  4iK  MhcIi  !*■»•  iliiiw  tliu  iiiorp  faitof  its 
tM'inK  loe  niy:iiiMiiU  <i(  the  lanil  tiivL-  it  this  sutlionty — at  whert  it  occupies  land  os  a 
ramp,     fnitnl  Sfj  t  -f  r.  Tienu'V,  1  Rond.  S71. 

'Sv  llie  iin^l  thn-f  cawiiU^I  in  liwt  note,  Thtr  faet  that  thejH-rwon  aKiiiiiKt  whom 
tin*  otfpncp  hap  Ihh'O  rommitletl— a«  thi-  [wrHin  killed  in  a  mtw  of  aik-Ki'd  luunler — 
w  at)  ciiiployec  nf  thD  L'nitcd  Stat(.>«i,  addit  ni^ltiing  ti:>  its  jiiri»dictional  authority.  Ex 
ptiftr  Sliian,  f<'fint. 

'That  the  kTui  "exdiudvu  ltvi«lHli'»u"  I'laploywl  in  tli«  Conrtitutiun,  is  e(|utvft- 
lent  tii  excliifivc  Jiiritfdiction.  >>r  mihcr  lliat  excluflvt>  JnrlMlli-tioD  is  a  ncccMar}' 
im-Mleiit  iif  *-xiliim»-.-  It-jji^lutinii,  «-i-ai  tjiiiis.  At,  <rt'ii. ,  h'7,  h'fi;  Unik*"!  .St«t«* <■.  Ooi^ 
nt'll.  2  Ma*"ii.  6<»;  !■:•  j'-trw  SUwn,  4  Sawyer,  :(:5D, 

*Sw  Uiiitcl  Stuttft  i\  rnnit-U.  'i  MR.-ipir.  W»:  1  Ojjin^,  At.  Gon..  hll.  n7S:  7  >>/,.  62S. 
62y;Si'J.,30,  lfM,lW7.  A  Slwli- iimy  Kivt^wti  h  cimwrjt  l>y  iiwngl)- jp-m-nil  jwl,  jiriuipect* 
\kv  in  Ipmis,  and  cvtrriiiu  all  rumm  "(  future  |)ur^hiiM.-ii^  by  tliv  t  uiU"!  Slulew,  Note. 
ioT  (•xamjttc,  tliciti'tnf  tnc  IfKifUture  i>(  Texwrt  uf  Ajirll  ■).  1*^71.  reniarkeil  ui>ou  in 
tb«  opioluD  *A  \\iK  Attunivy  Ufiu^il  of  April  10,  1878  ( 15  0[>in«.,  4S0). 
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therefore  lie  regaitied  n*i  iiieotibistent  with  a  jriatit  of  exclusive  juris- 
dicliuti  t(i  ihf  t'liiti'il  States  over  sin*h  land:'  further  thai  it  «o  far 
f|iuliHi>d  Cbe  rtmHctit  ^iven  to  the  puirha^^  ii^  tn  ntalcp  it  at  leu^t  d(iiil>t- 
ful  whether,  in  view  of  the  pi-ovisioiiK  of  Sei-.  Xfiri,  Rev.  St.s.,  (he  See- 
i"etary  of  War  would  lie  anlhorizrid  t«  cxjH'nd  iiii  apiirdprisiiinii  whii-h 
had  iK-en  made  by  Congress  for  the  erci-tion  of  jmblic  l)uildiaj;>  on  tUe 
land.     XMII,  107,  J'^-i>r>inrtj,  inm, 

676.  But  where  a  Stat4>  Mtatutc,  in  t'cdiiig  jurisdirtion  to  the  I'tuttHl 
Statf.s  over  ef^rtain  lands  jjun-hasi'd  wiUiin  the  Stnte  bv  tho  authority 
of  Congress  \\s  .-ites  for  publii;  .--trut'tures.  addeti — "liut  tin-  State 
reaeixes  tho  right  to  execute  process  lawfully  issuetl  under  it^  authoritj- 
ft*ithin  and  upon  said  sitej*."  &v.,  advUcif  tliat  sm-h  re!<erviitioii  luiyht 
properly  be  regarded  a.^  having  the  saute  effect  as  that  indicated  Ijy 
Atty.  (jen.  Cushing  in  S  Opins.,  3S7,  viz.,  as  reserving  luei-eiy  the 
right  to  serve  process  irithui  the  lands  for  acts  done  and  crimes  com- 
mitted 'rithntii  the  same  (so  as  to  prevent  Iheni  from  beeeiming  an 
asyliiDi  for  fugitives  from  ju.stiee),  and  that  the  eossiun  might  theivfore 
properly  Im;  accepted  as  sutHciently  vasting  in  the  rnited  St^ites  the 
exclusive  juriMlietion  over  the  pnaniscfi  cont^Mriphitnd  by  tiie  Omsfitu- 
tion.  XLll,  567,  July,  1S06;  XLIII.  ^M.  F^fruary^'lSHO;  27.  1-3^, 
Od<Jhi%  ISSS. 

676.  The  etl'ect  of  the  possessiou  by  the  I'niled  States  of  exclusive 
juiTsdiction  over  laud  in  a  State,  occupied  for  public  pui"poses.  if  ])rBO- 
tically  to  withdraw  the  persons  .stationed  or  residing  within  the  same 
froDi  the  civil  and  ci-iniitial  juri.sdiction  of  the  courts  of  tiie  Stut-e, 
and  from  liability  to  the  proieas  of  the  same  (except  so  far  as  may 
legally  have  l)eeu  reserved  by  the  State— see  §  675  iintt),  as  well  as  f una 
taxation  and  other  burdens  of  citizens  of  the  State.  On  the  other  hand, 
auch  pci-son»  are  not  entitled  to  enjoy  any  of  the  privileges  of  MUch 
citiKcns.  as  the  privilege  of  voting,  of  the  use  of  the  public  scbooU/ 

'Sw  Uuitwl  Slutrs  r.  C'lmell.  2  Miiwm,  *);  fnili-«l  Slalw  r.  Dhvw,  li  i./.,  3.7*!;  « 
Opiw.  At.  Gcii...i7:,.'i;8;  7  »-(..  rt2^tW4;  8  i-/.,  .tO,  102.  Jn.-I17:  20  iU.2i2.2«K  tUl. 

^Sit",  on  thirt  f^cnrntl  Hilijt-cl,  the  fullowiiign--'  tlie  urimijyil ninhf>HiiiT>:  Fi-it  Trf'iiv- 
rnwrth  It.  K-Co.  r.  I/i»r,  114  V.H.,T>->h;  tiiit«-.l  St.-Hr.H  r,  Tnuvns -Wliifler  ('- ('., 
460;  I>o.  I-,  TiiTiifV.  1  Roiiil.  -'>71;  Uo.  i".  Sialit.  WiMiUonh.  11*2,  and  MirnIiDii.  2(W; 
Coiiiin..riwt?Hlth  r.  Vtary,  K  Miw«.,  T2;  Mili-lu-ll  r.  Tililx-tt*.  17  Virk.,  21iJ*:  fhiiiikui  iif 
Joetk'w,  1  MvI.,->''0;  S'lati-r.  UiiuR-k.  12  >'.  Hanip..  W;  I'wnlec.  Woiltr*-*.  17  Juluu'., 
228:  J>o.  r.  Lane,  ]  E-imoiiiIt".  lUi;  C<»min<iiiwealtn  r.  Yoiiiur.  Briglit.  3C>2;  h  r.- O'Con- 
nor, 37  Wtw.,  .179;  riivy  r.  Pt«t<>,  4  Khuk.,  W:  I'liinler  i'.  iw»,  -1  Xc-b.,  122;  H  OjiijiK 
At.  Hen.,  r.?-;  7  W.,  m-.  8  .V,,  30,  1D2,  S>*7.  4\». 

Ill  thw  04tnm'cli«n,  imle  an  oitinion  i>f  the  Attorney  General  of  February  7,  IRSO 
(lit  (l|itn)'.,  ttiK),  thai  whet  tier  n  mi)icriiiLe]ideiil.nl «  imtioital  i-«?nwttryiaii  li'v-aUy  he 
r*<juiiwi  U"  work  U|"jii  iln-  I'uMic  njaiUof  llie  Hf&w  (in  <niiipliHni,'t-  wiili  a  !a«  nt  tlie 
State  reqairinK  nil  iiiiili*  litiiceTm  between  certain  a^*  to  (HTform  micli  ivuiki,  miiBt 
dcpfiiil  (ii«>n  wlit-tluT  !ii-  n-Miilesii[>i>n  Uml  ft(i|iiire'i  by  tin'  l'iiit«i  Stales  over  whi»-h 
ihc  Jrlali-  na*^«trte'l  wilh  hn  juriwlirtion;  ihat  if  tht*  juritMlii'iion  over  the  i."vnii'lery 
KmaniU  withU)  wliich  th«'  siiperinti-ndt-iit  n-rt<li-i'  iiiw  l>een  Hurreiidurvcl Xn  liie  riiiled 
&tiU«)i,  he  in  fXftujit  ittMi  »ucji  i>liti^lliJii. 
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At.    XXI.  B67.  ./«/y,  ma;  XXXIII.  s.  .IAi/tA,  /*7»;  XXXIX.  15t, 
y|«<^"x/.   /.sV7;  Cai*a  Sr.21,  S.j>fvn,hr.  0^97, 

677.  Thi'  law  isspttled  that  wheir  von^senl  to  purchase  ha.-*  Iteon  ^iven, 
or  exi-lusivi"  jurisdiodon  lia^s  lie(»n  i-edeH,  liy  a  Stftt-o  to  the  rnit(»d  Staica, 
as  to  land  of  tbk-  Tnitpd  State;*  sititnt«  witliin  the  StaU\  th<-  land  !-■*  no 
loiigcv  a  |iai't  of  thv  Stiii<^  ill  a  political  or  loj.ml  s»'ns*»,  and  no  taxoji — 
poll  tax.  orStatP,  county,  town,  or  school  tax,  or  othor — t-an  IrjpiHy  he 
impoi^ed  upon  those  lawfully  conimorant  tbcreou.     XLIX*  187,  Julij. 

678.  A  (vjmu>n  of  ptruidiftinn  by  a  State  to  the  ITnitwl  Stnte**  may 
he  qiialitiod  or  (vinditionHl,  and  codes  only  »«>  imifh  an  is  si«'cifi<iilly 
expri'ssiMi.'  Hut  a  conf->tt  to  p>trcha»e,  as  the  tcmi  is  iiit<'ndcd  in  the 
(«nstitutionul  provision  (Art.  I,  S«c.  8,  cl.  17),  oonvevi*  the  wlide  or 
an  cxcliisiv('  jinisdiction.  So.  whore  a  State  lejfishilnrc,  in  giving  the 
coiii^ent  to  a  pui^'liiL-itc  for  u  constitntioiiHl  piirjK»f«'.  i-ouplen  with  it  a 
fundiiion  or  ipia]iti(ution  iiu^jriHistent  with  the  |«issi'.-ision  of  an  excln- 
sivo  juriwdietioii  by  the  I'nited  .Statpj*— hh  a  i-onililinn  that  the  State 
lihall  retuiii  the  f^unie  civil  and  criminal  jurittdii-tioit  over  persons  and 
their  property  on  the  land  that  it  ha.**  over  other  p4>i'sonHand  proiM'rty 
ill  the  State  or  Hhiill  r4'taiii  the  right  to  Ui\  pci*«oiiM  living  on  (lie  laud 
and  tiieir  property. — !uh/i\uit  tliejnriNdiction  is  nolsiirha«  is  designed 
hy  the  ConHtitntion,  and  cannot  legally  1k>  accepted  by  tlie  United 
States.'  86,  l.ii),  408.  Aprit  and  May,  JH9A;  63,  98,  Decmtbet;  IS&d; 
64.  .i;iO.  ApriK  i^H. 

679.  It  haj*  repfatttdly  l»ocn  held,  and  is  now  regarded,  as  well  :<ettlod 
tuw.  that  exrlu-xive  legislation  niifl  exchip>ive  jurisdiction  lueaii  one  and 
the  ."uuie  thin^,  and  thut  whurc  a  State  \ui;s  vuded  to  the  L'uited  Stutea 
the  right  of  exclusive  legislation  over  a  tract  uf  hind  within  tlie  ttirri- 
toria]  liriiit.>iof  tlie  State,  a  ix'servation  to  the  State  of  (•oiicurrent  juri.s- 
dictioM  i^  valid  otdy  t-o  far  tus  it  is  not  li'pugtiant  to  the  exeliufivL' 
jurisdictiou  of  the  iruit<.?d  Statu;).  Thus  wliere  the  act  of  the  legittU- 
lure  pri>vide<l  that  '"the  I'lutcd  States  may  enter  upon  and  (wcupy  any 
land  which  may  have  ln-en  or  may  be  puixdiased.  or  condemned,  or 
otherwise  at.xjuircd.  and  tdiall  have  the  right  of  exclusive  legislation 
and  concurrent  jiiriJ-dietioti  togethi'r  with  the  State  •■  •  •  over 
such  land  and  the  structures  thnrnon.  and  shall  hold  the  same  exempt 
from  all  State,  county  and  niuiuci]>al  taxation,**  it  waa  hfJd  that  tho 
ordy  legal  etfect  of  the  "concurrent  jurij^diction''  therein  re.-^ervod  to 
the  State  wa-i  to  admit  of  the  s«Tvice  of  civil  and  crimiruil  process  by 
the  State  upon  the  lands  of  the  United  States,  and  thu8  to  prevent  such 

'  Sw  Fyrt  l*«vr?nwr.rth  K.  R-  Co.  w.  Lowe,  1 14  V.  S.,  52&. 
'  Sw  »  Upiu#.  Ac.  Ocu..  41S. 
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plB4«s  fpoui  becoming  ii  HniicluHry  for  fugitives  from  justice.     L,  S55, 
May.  iSS6:  Curd  loSl.  Jnfy.  V-Vft*. 

680.  The  term  •'purL-hiisc,''  as  finployeti  in  Htadiios,  hw*  Im'pii  con- 
strued aaeiiihnieiiigiill  thiL^  forms  of  iifiiui ring  title — Im'liidinjjfoiidem- 
iintiun — except  thiit  liy  dewenL'  Itut  ir  Kohl  r.  V.  S..'  th»  Supremo 
Court  «iy:  "  It  is  true  the  words  'to  inirrlmse'  might  lie  ronstnied  ii-s 
ineluding  the  power  to  acquire  l»_v  cimdcrniiattoii.  fur.  (cchiiii'iillv.  pur- 
chase includes  all  rno<les  of  acquisition  other  timn  thnt  of  dcjcent. 
But,  generally  in  stntutes.  as  m  common  a-io.  the  word  iw  employed 
in  a  t«en.'*e  not  technical,  only  as  meaning  ncquisititm  Ky  i-ontn*ct 
I»etween  the  parties,  without  governmental  interference.''  In  a  ciijue, 
theivfore.  of  certain  lands  in  a  State  ncquiret]  by  the  I'uited  S(Ates  by 
condemnation  in  the  exercise  of  the  right  of  eminent  donmln.  inhu«fi.d 
that  A  .special  lu-t  of  cession  of  |unsdiction  Ite  obtained  from  the  State. 
60.  474.  /hxtrnhf-r.  1S91. 

681.  The  term  "or  other  public  building  of  any  kind  whatever,"  used 
in  Sec.  ;^a.%.  Kev.  Sta.,  hthf  to  include  the  '" '^j^t't-fHttuni  fwi-trM.'"  for  the 
erection  of  which  in  the  Chickaiuaugn  und  Chattanooga  National  Park 
appropriations  were  made  in  the  lu-ts  of  Augu.st  5,  ISftfi,  and  March  3, 
18d3.  Cession  of  jurisdiction  by  the  State  is  theit'fore  requisite  before 
the  approiiriiition  can  legiilly  be  expended.     60, 30,  Jufif-.  I8f><i;  63, 60, 

6ft8.  The  term  "or  other  public  building."  He.  as  dcrurring  in  See. 
SS.'i,  I{ev.  Sl-s..  /if'A/  to  in<'liide  the  r^iui/nrf  at  K^n-k  Island  for  the  con- 
struction of  which  nppnipriation  %vas  made  by  Congress  by  acts  of 
188!' and  lS!*i)/  The  consent,  of  tho  State  of  IlliiioLs  to  the  jjurclmsp 
of  the  site  by  the  I.'nited  .States  or  civhsIoii  of  jurisdiction,  is  therefore 
requisite  to  th«  legal  exijenditure  of  thn  funds  appmpritttwi.     43.  454. 

688.  Sw.  ;i,W,  Rev.  Sts,,  in  prohibiting  the  exp«'nditure  of  publie 
Oioiiey.  for  the  purpose  then'in  mentioned,  before  the  con.senti>f  the 
Stale  to  the  purcl»L-M'  of  the  hind  is  obtained,  does  not  precbidi'  tlu^ 
mere  purchase  itself.  The  land  therefore  may  legiilly  Ik-  paid  for,  and 
(be  title  thcivto  acquired,  in  the  absence  of  such  consent.'  63,  1, 
Deeemitrr.  li^9J.  N'l-ither  tlir-  coiwtitutional  provision  (Art.  I.  See.  8, 
cJ.  1")  nor  the  statute  (Sec.  MtU.  \i.  S.)  precludes  the  United  State-s 
from  acquiring  the  title  to  the  land.     64,  330,  April,  1M9^. 

^TOpUw.  .\t.r.en.,lH,  121;  Kj- part/ Kpliani.  <  Dillon. .180. 384;  Burt  r.  MdiW.  Inst 
Co..  lOfl  Mom.,  AMI.  sm. 

•SI  r.  .S..  Si".  .174. 

•In  7  Oi)itif».  Al.  TicH..  114.  Mr.  Cii'^hini;  tn-alc*!  ilie  liuifl  anjiiireii  Uy  tlie  I'mlol 
t^lew  U'T  till-  iiJK'  o(  tlio  WiDihiiiHliiii  AqiiMiurl  as  i-omiiis:  witnin  rhe  jiroviMons  of 
Sec.  iW,  Kov.  Sm. 

*6h;  lOUpiaa.  At.  (ten.,  34.  .SU;  1ft  id.,  212,  'lYA. 


OBBBIOM    OF  JlTBlSDimOX. 


684.  In  view  of  tho  geuernl  rule  of  interpretation,  that  a  statute  Is 
notto  l>e  construed  u.s  rftrospwtivu  uiilejsH  its  laiiguajje  ck-ai'ly  shawei 
tbat  it  wan  m>  iiitoiidud.  /f^il  timt  u  ^eueral  statute  of  LSHl.  giving  the 
L'onst'iiLof  tbi>  Stat*?  of  liouuiiauu  to  the  purchase  by  the  United  States 
of  land  within  tho  Slate  for  public  purposes,  was  in  effect  pi-ospective 
and  did  not  apply  to  the  purvbaM;  of  the  land  at  Jarkson  Barracks, 
uititLe  before  the  date  of  such  act.'  Moreover  the  Coiistitutiou  of 
Luuibiaua  of  IbtiS  forbids  the  enacttueut  of  i-etrosp<*i-tive  laws.  XLV, 
436.  .Srpi<f>iilj,Ty  IHf^£;  L,  »'>,  Mtm-h.  IHHO, 

6SS.  Tho  deficiency  HppiiJpriation  act  of  March  3,  isyn.  authorized 
the  Socretiiry  of  War  "  in  cooperation  with  thu  Floyd  Memorial  Asso- 
ciation," to  cause  to  bo  orcftcd  over  the  remains  of  Sergl.  Charles 
Floyd,  a  meniher  of  the  Lewis  and  Clarke  Expedition,  a  suitable  monu- 
ment near  Sioux  City.  Iowa,  and  appropriated  live  thousand  dollars 
for  the  purpose.  I/M  that  the  act  did  not  authorize  or  require  the 
acquisition  by  the  United  States  of  Ihe  land  ujKtn  whii-li  the  monument 
<K\\n  built;  that  it  may  be  a.-'suuied  that  Con^^'ros  intended  that  the 
mtmnment  shouLd  be  cared  for  by  the  asi^oeiuiion  and  tliat  the  United 
States  should  be  at  no  other  expeti.'se  than  that  of  tlie  appropriation 
for  assisting  in  its  construction.  There  is  no  statute  which'would 
prohibit  the  expenditure  of  ttiis  particular  appropriation,  if  title  to 
the  site  he  not  actiuired  by  the  Unlte<l  States:  and  in  i>rHetife  appro- 
piiationH  have  frequently  been  expended  in  works  of  iniprovciuent 
where  such  title  to  the  sites  hiis  not  Itt'eii  obtained.  es{>eciai]y  in 
improvements  of  aavigable  waters  and  higliways.  The  pi-ohilpitions 
of  Sec.  355,  Kcv.  Sta.,  are  not  viewed  us  applicable  to  the  aise  under 
consideration.     Card  748'J,  Murchy  I!)00. 

686.  The  title  of  the  I'nilwl  States  to  the  liinds  at  Fort  Monroe,  an 
ceih'd  by  the  Slat4?- of  Virginia,  Iteing  limited  ki  the  line  (tf  ordinary 
low-water  nnirk.  luM  in  view  of  the  provi!?ions  of  Sec-s.  S.'io  and  46tll, 
Kev.  Sis.,  tluit  a  ecHsion  of  jiiriMdictiun  over  tiic  ncce.4.4arj*  Mtil  under 
tho  water  heycnul  !(»w-wati'r  mark  shciuld  be  i>btained  from  the  State 
befoi*e  the  apprnprintinn,  naidp  )ty  the  act  of  August  lo.  1SS8.  for  the 
iix>n  pier  to  be  construeli^d  at  Foi't  Monroe,  lie  expended.     LIIT.  itS8, 

April,  tmr. 

687.  //./(/  that  the  a^-t  of  Congn^ss  granting  to  the  West  Shore  R.  R. 
t^i.  a  right  of  way  acrasri  a  yaivt  of  the  military  reservation  at  West 
Point,  New  York,  did  not  opemtc  to  au.st,  as  to  such  way,  the 
exclusive  jurisdiction  over  the  reservation  pii^viously  ceded  by  the 
State  to  tho  I'nlted  States.  It  .simply  imposed  upon  the  military 
authorities  the  dutv  of  not  Interfering  with  the  legitimate  use  of  ita 
right  by  the  ralli-oad  company.     41,  457,  Jrdy,  lHf)0. 

'  r<imparv  1ft  ()pin».  At.  tieii.,480. 
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688-  Residents  on  u  mililaiy  reservation  over  which  exrlusivo  jtiris- 
dicttoit  liHS  Wen  ceded  >i_v  the  State  to  (be  I'nited  Stfltes  are  not  enli- 

Itlfd  to  the  uso  of  the  public  m-Iuh'Is  ncn-  t-aii  they  Icfjally  be  taxej  for 
their  support.     But  if  allowed  to  avail  thi.'tnselve.i  of  such  .schools,  and 
they  send  thpir  children  to  them,  they  cannot  a\'oid  pavintf  such  ehat^c 
as  the  local  authorities  umy  impo:*e  in  ivjjulatiiig-  admissions.     Thus 
/itfd  that  officers  .stationed  at  Fort  Trumbull.  Conn.,  wcro  not  exempt 
from  paying  the  fee  exacted  liy  the  City  of  New  Ijonrlon  in  i-uses  where 
^parents  elect  t«  (tend  their  children  tu  a  M.'ho<^l  in  a  district  diffci-ent 
■from  that  in  which  they  reside.     62,  34S.  A'hywV/-.  JS93. 
H      689.  In  view  of  the  jjuiTeuder  by  the  State  of  New  York  to  the 
"  United  States  of  exduaivo  jurisdiutiun  over  David's  I.tland,  a  coroner 
of  Westchester  County,  X.  Y.,  would  not  be  authorized  to  hold  an 
inquest  on  the  bodies  of  pei-*ona  dyin^  on  the  island:  but  adfUeii  that 

•  such  coroner  l»e  permitted  upon  the  Island  to  hold  inijuests  ou  the 
bodies  of  unknown  poreons  found  washed  upon  its  i^hores  or  floating 
in  the  neigliborinj^  w«ter«.     38.  143,  Ochi^H-r,  1HS9. 

»890.  The  law.-*  of  a  Stjite  legulalin^f  the  use  of  the  water  of  streams 
thereof  for  irrigation  puiiKi'^es  are  not  operative  on  a  nulilary  reser\'a- 
tion  over  which  the  United  Stale-*  ba«  exclusive  jnrisdietioii.  Thus 
where  the  creek  had  it--*  source  on  such  u  reservation,  hvhl  that  parties 
residing  on  said  creek  outside  tho  reservation  had  no  legal  rigbtM  under 

■  the  laws  of  the  State  in  the  waters  of  th<^  creek  until  the  same  left  the 
reservation,  but  leeomuiended  thiit  the  proper  commanding  oflicer  be 
directed  to  so  regulate  the  useof  the  water  on  the  rescnation  that  there 

I  would  Im.'  no  unnecessary  miste.  Card  ^-ISS,  Juhj  and  Si'ptt:m)>>v .  /A96'. 
891.  A  State  statute  re(iui  ring  a  l-eimrt  nf  births  iin<l  deaths  to  be  made 
in  response  to  a  call  fi-oin  the  Slate  Kotu-d  of  Health  does  not  extend 
to  a  military  reservalion  in  such  State  over  which  the  United  States 
has  exclusive  jurisdiction,  but  /vHic/y/w/thut  the  information  requested 
might  be  furnishwl  iwi  a  matter  of  comity.  Cards  1S3C,  Noveinbci\ 
^L2>i9r,;  a:i7(),  ./wrif,  1S07. 

^  893.  fltUI  that  there  was  no  occasion  for  a  statutory  pi"ovision  ceding 
back,  or  requiring  the  ceding  Imck  of  jurisdiction,  by  the  United 
^LStatcs  to  the  State,  when  a  military  roervatiou  wa.s  alwndoncd  and 
^Bturned  over  to  the  Interior  Deiwirtment  under  the  act  of  .hily  h,  ISSJ. 
^Such  pi-ovisiou  has  sometimes  appeared,  as  in  the  act  of  Congress  of 
March  3,  1811*  ("aulhorizing  the  sale  of  certain  military  sites"),  as 

»'      also  in  some  of  the  State  acts  ceding' jurisdiction,  in  M-hich  the  gnmt 
is  expressly  liuiited  to  the  jxTiod  during  which  the  premi-^s  may  be 
held  for  public  uses  by  the  United  States.     But  such  provij>ions  are 
l^tloemed  unaucessary,  the  jurif>diction  ceasing  of  it.self  with  the  il^o  and 


oct^upation  of  tho  land  for  the  purjxwcs  for  wUicli  it  was  ^rHnted.  It  U 
believod  to  Ihi  ticiirly  inferable  from  tbo  rliiuw  on  the  sulijwt  in  tlie 
Constitution  ^Ait.  1,  3et%  s  d.  17>  thut  tbi-  Slate  iL-IiiKjuiflifs  its  juris- 
diction only  for  such  t-eriii  as  tho  purtit-iilur  i-tatui*  (*ulwifft»  in  i-od- 
tompliition  of  which  it  wo--*  reded.'     43,  47."..  yfitmhr.  J^i^. 

693.  See.  53'.>1,  Rev.  .Sts.,  pr()vid«'4  that  iiiiy  o(TeiK-e  committed  in 
fltiy  ])la<-o  ceded  to  ami  under  tlie  jui-isdielion  of  the  United  State*. 
shall,  whi'i-e  not  six-cially  made  piinishaido  Iiy  any  Uiw  of  the  I'niteJ 
StiiteK,  be  visiled  with  the  wsime  puni^llmellt  us  is  pi-ovidwl  for  siieh 
oflcnee  by  the  Ihw-j  "how  in  i'oree"'of  the  State  within  whuh  such 
plact!  is  tiitimled.  This  pi-ovi.-iioii,  orijfnally  cniuleil  JIareli  :i,  1S2&, 
was  jtubistantinlly  n'-eiiiicted  April  5.  IStW.  In  li<'^-2  it  «"iis  rule4  by 
the  Supreme  Court'  thut  (he  pruviision  of  18:^5  Mas  "Umiteil  to  the 
laws  of  the  Hevenil  Stjiles  in  foi^e  at  the  time  of  its  enuelment."'  And 
iu  reuent  ca»eM,  urUiii^  in  Montana^  and  C<iloiitdo.*  it  bn^  Ih-oii  held 
Unit  the  provision  in  S(k\  .^jS!*!  diil  not  iipply  to  the  olTeuee  becuu^e 
tbew;  States,  with  tlieir  lawj*.  did  not  i-oiue  into  exinienee  till  Hubt^u- 
quenlly  t<j  Llie  dale  of  the  enaetiueiit  ((f  ISttti.  ThiiH  the  section 
(53!U)  i.s  operative  neither  aw  to  oll'ences  fomiliilti.'d  in  Stute«  wUieb 
entered  tbw  I'nion  since  ISW,  nor  as  to  tbowe  eoiamitted  in  .States 
where,  April  5.  I>>i0<i.  tliei-u  existed  no  criuiintil  statute  providing  for 
ibe  punLshmeni  {_>(  the  purllciihtr  olTenee.  A  niodilicutiuti  of  ibe 
exintinj;  law  Ih  ndleil  for.  This  c.s.niii't  Ijo  lUiiie  by  lejfislatioji  adopting 
lieforeliHrid  all  tho  criniiiuil  lawx  of  a  Stat<'  ^hicb  ^liall  1)0  in  force  at 
tbe  time  i>f  the  criminal  act.  iH-caiise  that  would  be  u  delegation  li}' 
Congress  of  il^  legislative  |««vt'i'  in  the  States.  Tbe  rc-eiiactinent, 
fiiim  time  to  time,  therefore,  of  Sec.  !>'A^l,  or  of  n  provision  to  a 
similar  effect,  r'yiimm'Tnd'd^  67,  4?iS,  /'e&ruari/^  JSSJ;  81,  435,  .S^ 
ieMhr^  JS&S;  Card  '.MHii,  Stpt^mfttT,  1897, 

CHAROE. 


694.  Iu  our  practice,  unlike  that  of  tbe  Englinb,  a  milit&.ry  ehai^ 
j>roperly  couisistsuf  two  part.-* — ibe  technical  "charjfe"  and  the  "speci- 
liciUion."  The  fonuer  designates  by  it-*  name,  particular  ur  geueral, 
tbe  alb'ged  offence;  the  hitter  seld  forth  the  factn  supiwsed  to  cohmII- 
tuto  sueh  offence.*     VII,  GOO,  Ajfri/,  ISGJf.     There  may  be  one  or  mo™ 

'Sr«  Fort  UMv<'iiW(irrli  R.  R.  (1o.  p.  Lowe,  114  V.^,  525. 

•lj.S.v.P(iul.«IVlen«.  141. 

•L'.8.r.  Rnniftby.'M  Fttl.  Beit.,  20. 

•r.  S-r.  Ciirnin'<iU-'lin  Kx-  nt.c.  No.  14,  U.H.,53d(k»iK.,  KSeoR. 

•Seo  «vt  of  July  7.  ISWK,  ao  Stat.,  717. 

•.\i»  lurusitiMii  nifiiiiiHl  sri  ftHiivr  or  poMitT.  nul  tlmi- [*L'[Miraii'r|  in  form,  wtmlil  1* 
im^itiiriiii'l  ^■x<'t>|>lioi»il  ill  our  {inM-tHv,  and,  till  iuiil-iii1l-«1,  mIiuuIJ  nut  bu  uf«xptad 
ae  a  jinji'er  \yapU  f'T  iinK-eediii^  under  the  vmn. 


<'HAIU*K. 


t'.t5 


spDciliratioiis  tx)  a  {HLrticiilui-  diHiirt;.  It  it*  tbo  oflico  iif  ibu  Hp4;cilici)- 
tions  tti  tiiH^i'ify  tlio  p:ii-Iiriilar;ii'rs  lUme  nr  (iniilUKl  liy  the  ai-trib^'d  witli 
time  and  pincf,  whirh  const  it  ute  tin;  olTcmi's  t'linrgcd;  itu-.li  RpecilU'ntioii 
to  set  forth  hiit  odp  in!<tanvn  of  ofroni-p.  V,  filS,  January,  /'*6',J;  6S, 
37:^,  Jnlij,  I-ifi-i. 

695.  Thn  riuiiio  |jiaruculurity  i^  nut  ciLllt'd  fur  in  tniHtaiT  rtiiLi*gC8 
which  is  rp(|iiii'ed  in  iiidii-tiiieiitM.'  The  oi^NftitlalH  of  a  chniye  arp;  1. 
Tliat  it  shidl  he  Inid  under  thfl  prrip'r  articli'.  iif  war  or  other  ■itatiito. 
2.  That  it  fhall  set  forth  (in  the  speritieation)  facts  siifEeient  siib- 
slatitinlly  toconrtituto  th«  pailleular  offenee.  These  owntial.s  >h>injj 
otn«TVL'd,  the  simpler,  and  lesn  euniml»ei'c(l  with  verhiajfe  and  twhnii-al 
tonus  the  ehiirjfe  is.  the  I)et.ter.  pmvided  it  fie  expiv.-wd  in  dear  and 
intelligible  Enj»li*h.  However  inuitifieial  a  pleadinjf  nioy  bo,  it  will 
pruiH'Hy  be  held  .stifiirieut  iis  a  loyal  l)a.sls  for  a  trial  and  seiiti'iiee,  pro- 
vided that  the  c'.nirjje  and  .•i])eritifatioii.  taken  together,  amount  to  a 
statement  of  a  niililarv  offencii  either  under  a  spceifip  artiele  or  under 
the  pMieml  artifle.  No.  6'2.  X\I.  r>.">l,  S.-jtt.?)nhri\  JSOo:  XXVll, 
oii4,  F.-}>rtoiry^  ISOO. 

896.  To  charge  u  military  offence  as  a  violation  of  a  eeitain  artiele  of 
wai',  niiMiitifj;  it  by  it--*nHiubt*r.  i^rojfularandiirojHM*.  When  a  statute  or 
an  article  of  war  eimcLs  timt  who^ioever  Mbail  do  a  [jarticular  act  wball 
receive  a  specified  puniBbmont,  it  thei-eby  prohibits,  by  the  Htrotif^st 
po.'*nible  unpticatioii.  the  offence  named.  The  probilMtion  w  part  and 
parcel  of  the  statute  or  nrticU— in,  indeed,  ii.^  ejwotice — and  the  net 
committed  u  neee«*anly  iu  vioUitioti  o(  it,  and  is  properly  aveiTed  so 
to  be.  nenoniicinjf  a  peinilty  >*v  pinii.'^hnient  foraii  offence  is  the  lej^l 
language  or  niotle  for  jirobiliitlnyit,  and  I  his  language  is  *.it  well  under- 
stood **  to  have  led  to  greflt  uniformity  ia  the>  iiee  of  the  form  In  ques- 
tion.    V,  77,  OctfJ'a;  7.SV;.;.     See  VII.  4:.7.  Marvh,  J.s'O/,. 

697.  Where  an  otfeuce  i'*  clearly  delined  iu  a  specific  article,  it  is 
irregidar  and  improper  to  charge  it  under  auother  Mpeci6c  anicle. 

'  In  niian)  lo  ^hl^  i>rf>i«'r  fonii  fnrn  iniliury  i-linrxc-.  Ally,  i ion.  Ciu^liin^  {_'  Ofiin-*., 
BItl,  l«K)  mvj*:  "TliiT*'  in  no'inu  (funn)  nf  t-xrhi.-ivi-  ri)c<iraii'l  m-i-Miitify  in  wlm-li  to 
Mate  iiiiliUry  a<'cuHitioiit«."  He  adilpfurtlicr:  "Tiial.-*  I>y  (ixtri-iiMiniul  arv  (p/vcniwl 
liy  thf  nalHiv  of  the  wrviif ,  which  rLnmixtH  iiiili^llijrit>lt'  iirv-ri»i.m  of  lan;.'iui«;e,  l»at 
ref^nln  Hie  Hulwlam-e  of  tbiiiipt  mtlitr  than  tln-ir  fomis.  •  ■  •  TlmiuoNt  IdiM 
slvlenioat  of  the  ftutu  allfirctl  fl.4  roiiitt inning  lhn  offenets  itrovidi-il  ilic  Uitn,\  o'lt-aw 
ilivlf  l>f<lifliiulivelyftnila"viirutolv<I>(fi<rii>iMl  iriMin^h  t<-ni>M<>f  iire<'Hi<nifcstlii!  niKsof 
iitilitury  jiirif>|tn»ileni>iivqiiin>,  u'iHlH'lenulilniii^ourt-nmrtial  ]>nKt*e>liii^-H,  uii'l  mIII  h« 
a<l<->|iiai4- KfiutKl-u'iirk  <if  crmviclioii  amlH-iitfiin'."  Si>  itimilHcrvct  jiyAlty.  Ufa. 
Wirt  1 1  0(iiiw.,  '27li,  28tVithat  "all  that  iHrn-ri'-s-ary"  inn  luiiitarvchtiivr' in  IlmtH  be 
"Fijllii'ipntly  i'l«ir  to  inform  the  Hnnwi]  of  |li«  n^ilititry  nfft-iu-c  lor  which  lit*  h  to  he 
lr'H\\.  lui'l  lofimhU-  hiui  to  |)tv|i!ir»  liiH<h'ff(nv."  Ami  w**  Tyllir.  '2^.>:  Kcinnilv. 
6».  It. in  ably  rcnmrlcpd  hytionM  (I'lca-hnK,  ]>. -t)  that,  "all  iilraJuifi;  ix  ■>sK-nliul1y 
M  Kifni^l  proci^fa*;"  an<)  thnt,  in  HnHlyziiii:a  corroi't  pIvmlinK,  "if  we  lak^  into  vivw, 
with  what  ia  fxpresMiil,  wlial  in  iieii*«irily  mtpi>o8CHl  or  iin|)'lii>H,  wp  shall  linil  in  it 
lilt*  ek-ini-nts  oi  a  pmd.  nylloi^tsiu."  Ilut  H  caa  hanily  Ix'  exitccted  th«t  military 
clinrgM  iu  g«ucnl  will  i^aii-l  tiii«  Utft. 
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So.  where  the  uitick  in  which  the  ofi'ence  is  tlofined  nmkes  it  piiruMhitblo 
with  H  »«p<'fiHc  |nini>htiu'nt  to  thi'  t'X<-lusioii  of  any  <)thri',  it  is  pm>r  to 
charge  it  undiT  iin  miirh*.  mich  m*  the  (t2d,  which  learca  the  piinishincnt 
to  the  distiratiuii  of  tin*  oomt.     H,  51,  Marv/t,  ISSS;  XI.  312.  D'fffm' 

hcrjjhv^i  xiy,:Mi.JiitH\isG.:.-  xx.sa:?, -Vw/, wtfc;/  xxvin..i75, 

JWay.  IS60.  On  tin;  tithcr  hiiiitl,  it  i.s  cqimlly  RiToncoiw  to  i-hiirf^i*  iindfr 
a  spi'cilic  urtii'^  uittklng  miindatoiy  u  jwrticular  jmnishmeot,  an 
olTcnrf  ]>n>piM-ly  (■hili'j^i'<l  only  uiuliT  Art.  (J2.  I.  4tt3,  JJeceinhfT^  J862f 
XXVII.  -*i:i,  }f.-C'.'mla\  JSOS.     XXVIII,  .'.Tii,  mpm. 

698.  For  Mi[iin  time  nfter  the  enactment  irt  lS74r  of  tlie  pi-esent  new 
Aflii'lL'*!  of  War,  chargt's  were  not  iinfivijin'iitly  bnii  uiidiT  articles  hy 
their  old  iimiil«'rs — as  *'  violation  *>f  thf  IftJi  "  (<dd  ntimlier).  inst<*nd  of 
the  2l»t  (new  iiniiilier}  "Article,"  or  *'^»fleeping  on  poHt»  in  violation 
of  the  4*'th"(oM  imnilHM").  irihteiid  of  the  TilMh  (new  iiinnl«'ri ""  Article.'* 
IlrJii^  ill  (iiich  c:is4'S,  (hilt  Ilie  error  wjls  one  nhieli  eonld  only  lie  taken 
advantage  of  hy  an  objection  in  the  nature  of  a  plea  In  tthai<>nienl — 
wherenpoii  indeed  nii  aini'ndnieiit  eoiild  at  once  hi*  matle,— and  that,  in 
(lie  ah.MMieci  of  such  ohje^-tion,  the  ini.itak)'  wsm  to  lie  treated  as  inmui- 
tt^rinl  after  tinding  and  sentence.      XXXVII,  313,  Ffh'uary^  187G; 

xxxvm.  vx\  :,h-2.  .i/jn'f,  mr. 

fl99.  Where  (i  specitic  olToncL'  is  charged  (/.  c,  an  offence  made  pun- 
i^hflhlo  hy  an  artiele  othei"  rhan  the  general — 62d — article*,  and  llio 
!sp«'eitieation  docs  not  stftte  fael.s  eonsritntint,'' «neh  s|ieeitic.  offonce,  the 
pleading  will  Iw  insuffirientns  a  ph-adlng  of  that  offence.  Legal  effet-t 
may,  howi'-ver.  bo  given  to  a  plonding  if  the  charge  and  spccificiition 
t»dien  fogetlii'r  iimount  fo  an  allegation  of  an  uffenec  cognizable  by  a 
conri  nmrtial  under  Art.  63.  And  in  all  ciwes --what*'ver  bo  the  foiin 
of  the  cliarge  or  Jtpe<-ificati<ni  —if  iho  two  ai'e  not  ineonsiBteut,  and, 
taken  togi-th.-r.  make  ont  an  averment  of  a  neglect  or  disowlerpuniNh- 
alili'  under  this  general  sLltielo,  the  pleading  will  be  sufficient  in  law 
and  will  constitute,  a  legal  basis  for  a  conviction  and  sentence.  XI, 
4!H,  JA/a/.,  /.sY'.T;  XV.  (!Sl),  Oct^,h. r,  J.'ifJ-';  XVI,  .'>51,  Srj>t.',>,}»r,  IS$o. 

700.  It  is  illogical  and  faulty  pleading  to  eharge  a  soconrhiry  olTeuco 
mlitnt  f^' the  wtual  ur  prineipu!  offence,  of  which  thai  charged  was 
merely  n  conHeijnence  or  incident.  XXVII,  44<1,  Jauuury^  1SG9.  But 
where  the  a»-t  committed  involve*  several  distinct  offences,  the  party 
may  properly  be  arraignud  u]x>n  the  same  number  of  separate  charges. 
XXX,  4S<1.  ",/,//y,  inrro. 

701.  It  is  the  established  pnu-ti<'«  before  court«-ninitial  and  military 
eoiiiniii^'iton!)  to  examine  into  as  many  accUJMiCioni^  ngai  nst  the  individual 
on  trial,  without  regard  to  their  connection  with  each  other  or  their 
identity  in  resjXMrt  to  date  or  place,  as  U  may  Iii>  deemed  pi-oper  and 
advi&ablu  by  the  prosecuting  authority  to  nddurc.     The  charge-)  against 
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such  a  pii^ooer  may  be  in  nuniWr  tinlitiiiteil  and  as  various  in  cbar* 
acter  as  the  jurisdiction  of  the  triMnml  will  permit.  XTV,  4^),  Janu- 
ary,  JflOo,  Unduy  iiniUi|>li«itioii,  liowever,  (»f  cliarm,'i*.  or  fomis  of 
charge,  w  to  )«  avoided:  thus  rhai-^es  ithould  not  in  genpml  he  added 
for  minor  offences  which  wfvf.  simply  in-t-^  iiu-hnlod  in  and  tjoing  to 
toftke  up  graver  offences  duly  charged.  X  V,  441,  -/m/^,  J6'<Jo.  It  m«)% 
indee<l.  wtnietimes  be  expedient  where  the  offences  are  slight  in  them- 
selves, and  it  in  deemed  desirable  to  exhibit  a  rontumcd  coui-iie  of 
conduct,  to  wait,  before  preferring  churgcs.  till  a  Berie*  of  siniilaracta 
have  been  coinmitted,  provided  the  period  be  not  unreasonably  pro- 
longed; but  in  general  charge;*  -"huuld  bw  pix'ferred  and  lirought  to 
trial  iiuniediately  or  presently  upon  tlic  coniinission  of  the  otfences. 
Anything  like  an  acvumitlutivn,  ov  riaving  up,  of  ulmrges.  through  a 
hostile  a/iimtif<  on  the  jmrt  of  the  accuf-er,  is  dUcoiintenanced  by  the 
aentinient  of  the  service.'    Xli.34S,  Fehrtmr}/,  JSG^J. 

708.  The  prosecution  is  at  IMH^rty  to  charge  an  act  under  two  or 
inoi'e  forin.-^,  where  it  is  doubtful  iiihUt  winch  It  will  uions  properly  tw 
brought  liy  ibe  testimony.'  In  the  military  practice  the  accused  is 
not  entitled  to  call  upon  the  prosecution  to  **  elect"  under  which  charge 
it  will  proceed  in  such,  or  indeed  in  any,  case.  XXXIII,  3iJ6,  Awjn^t, 
2872. 

703.  Where  there  are  two  wets  of  charges  against  an  accused,  they 
shouhl  If  pnicncabli-  he  consolida(e<l.  ami  one  trial  ^K■  had  upon  the 
whole,  i^^tead  uf  Iwu  trials,  otic  upmi  each  set.  XXX.  :i«i.">,  Aj'n'l, 
2S70.  But  after  the  accused  has  been  arraigned  upon  c<>rtaln  charges, 
and  lias  pleaded  thereto,  and  the  trial  on  the  >-atne  has  )iH-n  entered 
upon,  new  and  a<lditional  charges.  whit;h  the  accu^^ed  has  had  iionutice 
to  defend.  CHiitiot  l)ei  Introduced  or  the  aocu-sed  reepiired  fco  plead  thereto. 
Such  ehargen  ,-liunld  be  made  the  snUject  of  tt  NCpamli;  trial.  u]ion 
which  the  ac<-used  may  be  enabled  properly  to  exeivise  the  right  of 
challenge  tfl  the  court,  and  effectively  to  plead  and  defend.'  XXIV, 
513,  i'77,  Miiy,  l%7. 

704.  Sucii  loose  and  indclinite  forma  of  ehai-ge  as  "  fraud,"  "  worth- 
lessnesa,"  "inefficiency,"  "habitual  drunkenness,"  and  the  like,  will 
be  avoided  by  good  pleaders.  XIX.  "JSll.  Di-ri-mht-r.  }■%'■';  XXVUl, 
263,  JJt'fitnh'T.  /VtfX.  Such  charges  indeed,  in  connection  with  .-pcci- 
ticutlons  setting  forth  actual  tnilitary  nt'gleets  or  disordere  (not pi"operly 
chargeable  under  specillc  articles)  may  he  sustained  as  ci[ui\aliMi(  to 
charges  u£  '''conduct  to  the  prejudice  of  good  order  uttd  mitilury  dis- 

'Sw  G.  a  M.  O.  71.  Hrlqii^  ofthe  Army.  1879. 

*"  For  tlif!  parpuK  of  inviitinK  Itif  nviileara  aail  uiav  tninspin>."  fitnte  t:  Bell,  27 
M.I,07.S.  ' 

*Ai)  to  the  fanber  ubjeciion  to  eucb  (;)iarRa9,  tliat  tli«  wart  would  not  lie  qimlifled 
lo  try  Uicm.  umli-r  its  oath,  »«•  J  226.  aiitf. 
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cipliiiP."  But  II  rluii-go  of  '*  worthletisneaH,''  with  spiiL-ifii'niions  -netting 
fortli  vqxratwi  insbmi'os  of  arrests,  condncmenis  in  the  {fimrcl  hou^. 
or  tviHls  iiii'l  runvit'titms  of  the  act'iined  for  slight  offenct'^,  A<.-/i/  an 
instifBcioiit  pleuillng;  such  instiim-es  not  const itutinj^^  niilitHri'offcncea. 
but  merely  thy  punislmients  or  jjonal  con  sequences  ol  [•lu-h  offences. 
XXy,&U,Ju,t^,  JHO'fi,-  XXVIII.  3.i3,/>ftw»</*-'r.7.Vi5.s';  XXXII1,16». 
308,  281,  285,  S45,  4Ui,  Jn/;/  to  />fr>4c-/-,  1878.  A  speciJii-iition  aver- 
riiif^  a  general  ini'aiHic-iiy  iinliurd  hy  hahitusl  Intoximtion,  does  not 
set  forth  a  mitltarj*  offoni-r.  Tho  nct-tiHed  in  J^uch  n  c»se  should  be 
chwgod  with  the  neb*  of  di-nnkonness  coiniultted,  as  separate  iin<I 
distinct  iii«tHmH*s  of  offftntc'     XXXIII.  458.  J\m\-m6^r.  Ifi73;  L.-ttW. 

706.  Tlics|»cciti(.-ati«rit;houl(n«Mii>[»mpfiat»'lolhiU'hargi>.  A  chiirge 
of  ■•conduct  to  tlu>  piTJiidii-*'  <if  pHul  ordi-r  hihI  military  discipline,*' 
with  II  >i|)<-ciliciil]uii  st>ttin^  fortli  h  viohttUni  of  a  spi'cilic  nrtiHc,  is 
an  irrcjfular  and  defpctivc  plpadinj;,  and  so  of  course  in  a  charjje  of 
a  utM'citU^  ofTciioi  with  a  spociticntion  doscrihinji-  not  that  hut  a  differ 
ent -•^pi'citic  offence,  orn  simphi  disorder  <»•  ne^jlei-t  of  duty.  XXIV. 
198,  Jamutnj,  IS67. 

708.  A  mi?>-riamiiig  or  inis-do»(  rijitiuu  of  the  rank  nf  ttie  nc(.-u>*d  in 
the  ;?ix*i.ilication  should  bo  taken  advuiitai^e  v{  by  exception  in  the 
natuit*  of  a  pleu  in  abiitement.  Where  not  objected  to,  the  error  is 
iunaati-rial  after  scntetiee,  provided  the  ac^lt^ed  is  !suffi(^iently  identi- 
fied by  the  plea,  testinioiiy,  *!tv.  XXXVIl.  it<-2,  Ajfri/,  JSTO.  It  is 
not  essential  to  state  in  a  specitieatiou  the  ./*'"//  Christian  mime  of  the 
accused,  or  other  IMirty  retiuired  to  be  indicated.  Only  such  ntime  nr 
initial  need  be  ghen  us  will  I>l>  suthcietit  iinnii'ttakably  to  identify  the 
party.     XXIV.  2fl!t,  FJfrtuiry,  J^GT. 

707.  \Vht'rp  a  Npccilii-atinn  to  a  charge  ]>rcfcn'«'(l  In'  a  superior 
against  an  Inferior  <>lficer,  instead  «f  referrinj^  to  the  former  in  the 
third  pcriiDii,  rtllegr<l  that  the  acou:<ed  addressed  abusive  laitj^ago  to 
"nie,"  and  cmimiitted  an  assault  upon  "me."  without  naming  or  other- 
wise indicating  the  suliject  of  the  abuse  or  assault,  /«</</  that  such  a 
form,  though  nupjK>rted  by  sonic  of  the  Kngllsh  precedents,  whs  not 
sanctione<l  by  cur  practice,  imd  tliat.  on  objection  Itoing  made  to  the 
eame  by  tho  accu>.ed.  the  court  would  properly  either  renuire  that  the 
specification  Tmj  amended,  ur  that,  jn  ineor^wrating  the  charge  in  th* 
record,  the  name  of  the  prefernng  officer  he  added.  Ill,  429,  Augi/sty 
1863. 

706.  Where  a  specification  alleged  that  the  iu:cusod  was  ab^nt  with- 
out leave  nt  various  times  between  two  dates,  twenty  days  njmrt.  letd 

'See  (i.  0.  11.  War  Di-pt.,  1873. 
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that  tbe  shiliq  was  defertive  und  subjert  lo  exception  as  lieing  *lonMtj 
each  sui'h  alwenrc  Wing  ii  Mibstantivu  and  diiitinct  offem'e.'  X,  471, 
fM*Jrct\  ISCJ^.  Itiit  wlu'iM  till!  si.MM.'ilitHition  U)  u  i-hurge  of  violjiliori  of 
tbe  OOlh  Article  iilli'^til  ih<?  prL'suntatiwi  by  llie  Mi-custtl  of  a  fi-uudu- 
lent  t'.Iaiiii  for  mtiuns  fiiriiislifd  for  rucruits  and  aUo  for  lodgings 
fHiiiislifd  lor  tlio  siuin;  nviTiit?*  at  tin)  «tiuo  tiiiw,  fuhi  tliat  tin!  s[K.'t'i- 
timtitin  n:Iiit('d  to  one  traiwadioii  uiij  was  not  tlwrefuru  to  U;  iiec- 
PHsanly  n'gnrded  as  ihmhfe  or  ilufwtivc,  iii  \''\v\s  of  tlio  lU«*ral  riilr-s  of 
]>l<>n(liii>;  apiilicttbk-  to  ruililary  cliargis.     X,  31t*i,  fM'^/ti;  74*6'^ 

709.  A  ^[>i'i-ilirAli<in.  in  altoglrig  t!u>  \  iolntion  iif  an  order  whicli  h»8 
tieen  giviiii  in  writing,  or  of  any  writtnn  obligiilion^iu*  an  oatli  of 
alittgiancp.  jKirole,  &v.  —>]nm\d  preforalily  M>t  forth  tho  writing  ix-r- 
baiiiu.  or  at  U*ast  ntnto  ftilly  its  substance,  and  then  t-learly  (Uitail  tlte 
ai't  or  art*  wUirh  constituted  it*  Mipposed  violation.     Ill,  W.>,  SV/>- 

710.  Tho  iiiiw  and  jil4U)e  of  the  rommiiwion  of  thn  offt^nc^n  rhaT'ged 
should  pro]MM'ly  l>c  avi'rrcd  in  iho  Mpocjlication  In  order  that  it  may 
appear  that  thn  olTenrn  watt  i-oiiimittctl  within  tho  pcrio<l  of  liinitiitinn 
fijtnd  by  the  103d  Artieh',  ami  to  enable  thn  «rcii.«e(l  to  iiiidiM>ta!id 
what  partioiibr  lU't  or  oiiiiAsUm  he  i.s  ciillwi  uj»on  to  defend."  I.  4fi;i, 
DetYmb<i\  hSG^;  V,  filS,  Jatifiiirt/,  IHG^  A  reasonalrly  exact  allega- 
tion  of  the  time  is  also  iinpoi-tant  in  -lotun  paneti— cwpecially  (hoso  of 
dpsrrtion  and  aths<'neo  without  Icavi'  Ici  onh^r  that  iht^  af-^-a-ted.  if  sub- 
Rcquontly  bitmght  to  trial  for  tho  Miiiie  tdfence,  or,  what  is  the  .samo 
thing  in  hiw.  for  an  offence  im-luded  in  the  original  offenr-e.  may  ho 
enabled  (by  an  exhibition  of  the  rceoixl)  pi*operly  to  plead  a  ft)nner 
aeqniltal  or  eonvietion  of  that  olTenee.      VII,  :i4.S,  r»i;i,  .l/»vV,  ISG^. 

711.  ^Vhi're  the  exact  time  or  i)laee  of  the  eonmiis-sion  of  (he  offence 
i«iiot  known,  it  is  frequently  preferable  loalh'ge  it  a-*  having  oci-un-ed 
"Oil  i,r  iffMutt''  a  certain (hite  or  lime,  or  "  nt  .>/■)«■«;■"  a  certain  lomlity, 
rather  than  to  avi'r  it  a.-*  committed  on  u  particular  day  or  lietweea  two 
(ipe<-iKed  diiys,  or  at  a  particular  phice.  Thi're  \\  no  defined  conatnie- 
iion  to  be  pluci'd  ii|H)n  the  wor(U  "on  or  about"  vt^  used  in  the  allega- 
lion  of  iiiiu-  in  a  .sixvitication.     The  phrase  cannot  be  wiid  to  cover 

'la  the  iiiillmrv.  Hjf  in  the  fivil,  vnn-tic?  '/»«'•/'■  |>IvH<tinit,  f,  ^,»>vvcUlciitkiii8  R-tting 
forth  two  (or  more)  liiHiiiict  oWfrni-ji — i-e[iM-ially  if  rliRrut^lilt]  tindfr  diWyn-nt  nrli- 
clfs' 'jf  «ar^a  ]in>)rorly  ('(j|jili'iiiiii-iL,  ami  in  siunlry  cum-b  IIih  i-ijiivirliini  miil  mti- 
tence  h»ve  Kfn  ili^aimroiHl  i.a  ai«"oiiiil  ol  the  <l'iuii'->ty  in  l.iw  uf  the  |iK-a*tifii(«L 
8iw  (i.  C*.  M.  <>.,  80.  Unr  Dej^.,  Iti'S;  G.  O.  3,  S3,  Dept.  vt  th«  Miiuwuri,  1^1;  Jo. 
4B.  Ileitt.  of  tho  (iliio,  1864. 

'.\^  in  tlie  Imituile  allownbln  hi  the  n-Uesnlinn  of  time  hi  inilitiu-y  I'tcailinuH,  cotn* 
j«rv  1  Ojniirt-  At.  lu'ii.,  25>5,  2SK1. 

In  UiG  civil  pmrliif.  "iwilliiii)r  in  lM>t(«^r  !'i-(tU'<!  tlinii  lliiit  immi  of  sriiilt  im  iikI  con- 
fine*! to  the  (Ihv  itivntione*!  in  (lie  imlictuerkt.  Il  may  extend  luit-K  lo  any  jieHod 
U>  lh«  llmUnedf  itiu  hill  tinil  williin  lUi*  ctaiuiorv  limit  for  iiruni-iitin^the 
*     MuBryilc  r.  Sta(r,  M  (i«.,  203. 
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liny  prociiso  iiiimlwr  of  days  or  latitude  in  time.  It  is  ordinarily  used 
iij  mititary  iiU-uding  fur  the  ptirpo,s4->  ot  indit.-ating'  hoiiiu  period,  na 
nwirly  iis  «iti  lio  artt-erlaiiH'd  and  .-^ot  forth,  »t  or  during  which  the 
offont-L's  I'hargi'd  are  l>elii'v<'fl  to  hiivt*  hecn  fonimitt4!d — in  case^  where 
the  pxiu't  (lay  I'miuol  well  Im  named.  And  the  same  is  to  )je  said  as  to 
tho  iifiii  i>f  tho  words  "at  or  near"  in  runiitH-tiuu  u'ilh  the  avennenC  of 
place.  Thoso  terms  "on  or  about  "iind  "iit  or  m-Hr"  iiro..  however,  not 
unfrequently  (tlioujfh  unneccHiiirily)  Pinjjloyed  in  pi-Hclii-'o  where  the 
exact  time  or  plan*  U  known  and  can  rentltly  be  alloged.      XXVI,  437, 

712.  Thi'samecxaetne.f.s  in  llie  averment  of  time  iHing'eneralt^tLiT-ely 
requin^d,  when)  Ihy  otrenee  i-liiirjjed  i.-  mii'  of  trriiinsTtm,  its  wliern  it  is 
ono  of  tlio  cviJunimUm  of  a  Hjieeilir  at't.  It  is  sut^cieiit  in  (he  former 
ca^c  to  allej^o  that  thu  otTenee  oceurn-d  brtween  certain  named  daie« 
not  univationably  separat^nl.  XXX,  4^SH,  July,  Ii^TO.  .So.  an  offence 
of  eonimisAJon,  M'liich  proUihly  wa.s  not  completed,  or  may  nut  have 
bcien  completed  on  any  piiitii-ular  tbiy,  may  J(0  similarly  cbarp^d.  Thus 
Acft/  tlmt  the  iiUcj,nitions  of  time,  anil  place  wore  hutBeient  in  a  Mp«i;ifi- 
*«tion  in  which  it  wat  set  forth  tlntt  tho  offence  ehar|fed  (which  con- 
sisted in  an  Impruper  di.s|io(-itioii  of  public  property)  was  committed  by 
tho  UfcuHcd  "while  en  r"uff  lietween  Au.slin,  Texaa.  and  \Vaco.  Texas, 
between  the  .'ith  and  ^iith-days  of  May,  1867."  XXV,  lOO,  Sejitetnher^ 
ISfiT.  Hut  wlicre  it  wilh  atleffcd  in  a  .specification  that  the  accu-sed  was 
drunk  on  duty  at  some  time  or  times  during  a  period  of  seventy  daya, 
held  tliat  the  speiriti cation  did  ni>t  ^fi^e  siifliclent  notici*  to  tho  nc<'iisod 
of  the  specilic  offcin-e  whicli  bo  was  rei|uired  to  defend,  and  was  there- 
fore uncertaifi  and  InsutEcient.'     I,  -ItJ.^,  Jht^t-mher^  JSGJ. 

713.  Where  time  or  place  iw  omitted  to  be  averred,  or  is  averred 
without  sufficient  definiteness,  and  the  defect  it*  excepted  to  by  the 
accused  on  beiriij  allied  up<in  to  plead,  the  court  will  properly  direct 
that  an  amendment  lie  made.  But  where  in  either  .»*uch  case  no  objce- 
tion  b*  intj'rpt>.sed  by  the  accused,  the  proceed  in  jj."  will  be  sufficient  in 
law  provided  tho  timo  ami  place  of  the  offence  «ui  lie  made  out  with 
iTas<mab]e  certainty  from  the  te-siimony  in  connection  with  the  gpeci- 
Jications.*  XIV,  iiHa,  and  XVI,  2!tS,  Juiu\  JSGo;  XX.  :iso.  .Armianj, 
JJiGC;  XXVI,  41^,  JdfiiKiri/,  ISGS.  \^'here  the  otience  is  alleged  to 
have  been  committed  on  a  iwirticular  day,  and  the  evidence  .shows  that 
it  wiLs  coiuutitled  on  ([uile  u  ditferent  iiay — in  such  case,  provided  time 
is  not  of  the  t^snencrf  of  the  offence  and  the  spet;ilic  act  charged  is  .'<ulli- 

■Coiuy&TV  outM  in  G.  0.  193,  Anuyot  the  PotoinM,  1802;  do.  D8>  Dept.  of  New 
Mexico,  1862. 
*See,  to  the  «uue  cftectt  0. 0. 10,  War  Uupt.,  1853. 
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cienliy  itlcntified  by  the  other  tPj«tiraony,  the  variance  between  the 
alk'j.'atioii  imd  tho  pivx^if  will  iint  constitutn  n  fatal  Hofi^ct.  and  iioi-d  not 
inilucp  u  disapproval  of  tbi-  .sentpncr  where  tbero  hn.s  benn  a  <-onvic- 
tion.  A  return,  however,  of  tlie  record  to  thecoart,  foreoiTcctioii,  if 
pnu-tiwihU'.  would  well  be  resorted  to  )iy  tlio  reviewing  officer  before 
Utkin^  linal  action.     XIII,  3C1.  F-hrnartj^  ISGo. 

714.  While  it  i»  iu  general  ineg'uhir  to  plead  matter  of  evidence, 
there  i»  tio  ulijectiun  to  noXhx'g  in  brief  in  Ihti  sj»ecitication  tho  inime- 
diati>  i-esult  or  effect  of  the  lu-t  char^^l,  an  ■a  circunislauce  of  descrip- 
tion illustrating  the  chanictei'  und  extent  of  the  offence  coniinitted. 
Thus  wliilealioniii'idc,  if  tiinoiintitig  to  iiiurdt-r.  and  capital  under  Sec. 
&:j3JJ,  Kov.  Sts.,  or  by  the  law  of  the  State,  &c.,  cannot  x\s  Hnch  Ym  uuulu 
the  subject  of  a  military  charge  in  time  of  pewc  {«ce  §§  i*l  and  1-18, 
«n/<f),  yet  u  capital  homicide,  whci-e  it  luw  been  coiiimllted  in  connec- 
tion with  or  »H  a  cnnsei|uence  of  a  spccilic  military  offence  charged 
against  the  accuwd— as.  forcxaniple,  '"Mutiny."  or  "Offering  violence 
to  n  superior  officer,"" — niny  proper-ly  be  stated  in  the  conclusion  of 
the  s|}ecitication,as  matter  of  ag^ravatinn  and  as  indicating  \\\t\anhi>its 
of  the  ac<'used  or  tho  amount  of   foire  employed.      XXXIV.    +78, 

716.  Projwrl}'  to  warrant  thojoinhiff  of  i^cvcral  ijersons  tn  the  same 
irge  and  the  bringing  Ihrm  to  trial  togPthrr  thi-reon,  the  offence 
mii^t  l>e  such  as  requires  for  its  i-omiui.ssirm  a  rombination  of  artion 
and  must  have  bct-n  committed  by  the  accused  in  concert  or  in  ])ursu- 
an«v  of  a  common  intent.  The  nieiv  fact  of  their  oonimitling  the 
same  offeni>*  togcihcr  and  at  the  same  time,  although  iiuitcrial  aw  going 
to  show  concert,  docs  not  necessarily  e.-itiiblisb  it.  Thus  the  fai-t  that 
several  jtoldicr*  have  absented  lhem-*clves  together  wilhotit  leave,  will 
not,  in  the  absence  of  eviilencc  indiciiting  a  conspiracy  or  concert  of 
action,  justify  their  l»eing  arraigned  together  on  a  common  charge,  for 
they  may  merely  have  been  avuiliiig  tbeimsclves  of  the  sjune  convenient 
opi)ortumty  for  leaving  their  station.  Xor  ts  desertion,  of  ivliich  the 
gist  is  a  cortainy>c-/w*/w/  i  iiteiit,  ordinarily  cliargcabie  its  a  Jtuf,f  offence.' 
V,  479,  Pfceinler,  ISBJ;    XII.  43!*,  Jun-?,  IHOo;   XXIV,  +68,  Afm'l^ 

'8oe  G.  O.  78.  War  Dept.,  Ift72,  tmiied  by  the  SM'r«tary»f  War  in  ancDnlatm- vith 
opiinonn,  iirwriiiiialy  irivpn,  of  ihe  Jin1p«>-Afivotate  <ieiK>fal, 

But  wiiiTf  Iwu  'ir  iimrc  «jlili»*r>i  have  iii  (ac't  iJejierU-"!  tugether  ks  (lie  result  uE  s 
confprtcd  plan  th<ry  may  pni[«Tlv  lie  jointly  nt  eevuruUy  ehuniwl  with  doHirtHin,  the 
RpecificAtioti  m  eithor  fnan  lii^cnMii):  in  proper  ti^rmfl  h  "de^iortion  in  lli«  rxeciitiou 
ot  a  oitNjiinicy."  t^  order  prtmrribitijt  uiHxiniuni  |inni«liiiienlx,  Cuurt-Martix) 
Manual  (1901|,  p.  4D. 

Where  two  nr  mow  f»oMi*i»  have,  as  the  rf«ult  of  a  concerted  plan,  attcmpt(>d  1o 
desert,  tliey  may  jiioperly  l»e  rliarced  jnirUly  or  •teVfrHlly  with  cunwnirwy  tLnUwert, 
na  wdIi  Affaii  atlompt  t<J  di«fler1.  tn  tJiL'  pn-juduxs  of  gwMi  onlur  mni  luilitury  itixulplhii'. 

lu  aay  cstte  under  tin-  cbat)^  itf  -k-iw^rtioti  tliv  f&ct  of  concert  may  l>e  put  in  l'vI* 
dance  aa  iUustratiog  tliv  auimu*  uf  thv  act  cutumitttnl. 
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J8G7,'  XXXIT.  :i54,  SS3,  Fthruanjy  JST3;  XXXTII.  in.4»4.  O^/fJw^ 
J»72. 

716.  Military  cbat^^,  tbuu^b  commonly  origiuatiu^r  with  military 
pertfons,  mny  he  initiated  by  civiUaus:  imleed  it  in  but  perfonuiug  a 
public  duty  for  ii  civilian,  -who  becomes  i-<i}.'nizaiit  of  a  jierious  offence 
conmiittfd  by  an  offiii-r  nr  woldier,  to  bring  it  to  tlic  iittenlion  of  tbe 
proper  conmmncler.  So  a  chiirgo  way  originate  witb  an  enlisted  man. 
But,  by  the  u«ige  of  the  seiTice,  all  military  charges  should  l>e  /tfr- 
rnaUy  preferred  l»y,  ('.  i.,  authentiatted  by  the  Mgnnture  of,  n  coiuzuis- 
itionod  officer.  Chui'geH  procetxling  from  u  person  ouUide  tbe  army. 
Hud  ba^ed  u|>on  teistiniony  not  in  the  pos»e^J«ion  or  knowledge  of  the 
military  autboritic.-*,  should  in  genenil  be  required  to  be  sustainwl  by 
affidavitfl  or  other  reliable  evidence,  uk  a  condition  to  Iheir  being 
adopted.  XVI.  423.  My,  i.W?;  XU,  072.  .i«yl(*^  1H79:  XLIl.  203, 
March^  Jin'9;   13,  2:il.  XrmTniler^  JSt>V. 

717.  Any  officrr  may  prefer  charges:  an  officer  is  not  disqualified 
from  preferring  chiirge^  by  the  fact  that  he  is  himself  under  charges 
or  in  arrest.  J,  4t>",  /Ji:rcj,iler,  ISG-2;  V.  34S,  .1V,iv/"/«r,  JS€.i;  XVI, 
68,  -I/ay,  J86S.  Charges  should  be  preferred  to  ihc  authority  empow- 
ered to  convene  the  court  for  their  tridl.  XLII,  2^2,  ^fotv/t,  IST9. 
The  signing  of  chiirgen,  like  tirders,  wUli  the  name  of  an  officer,  add- 
ing'— "by  the  order  of^— his  commiuidor,  i«  unusual  and  not  to  be 
recouiuiended.  Charge?*,  where  not  >i;jn('d  voUuitarlly  by  the  officer 
by  whom  they  are  preferred,  ai-o,  in  pnutice,  usually  nubscrlbed  by 
the  judge   advocate  of  tbo  court.     XXXIV    598,   ^ovgtnher,   J87S' 

718.  In  cflM's  wheiv  charges  preferiwl  against  an  officer  are  appar- 
ently susceptible  of  a  reaiionable  explanation,  it  is  not  unusual,  espe- 
cially where  the  i_harge-  arc  preferred  )>y  an  inferioraguinst  a  >*uperior, 
toalfordthe  orticcr  iharged  an  opportunity  toniftkeexjilanatiouliefore 
It  be  detei-niined  whether  to  bring  him  to  trial.  XX,  12,  Oetobirr, 
ISOo. 

719-  In  gonecrtl,  i-hargie-s  can  regularly  and  properly  he  ordered  to 
be  tried,  or  transmitted  for  tnal  to  the  court,  only  by  the  authority  of 
the  officer  convening  the  c-ourt,  or  that  of  bis  superior.  An  inferior 
to  tbe  coDvenitig  officer  nmnot  properly  refer  charges'  lo  the  court  for 
trial  except  under  f*ome  «]>ecilic  or  general  authoritv  received  from 
that  officer.'  Tbe  mere  fact,  Imwcver.  that  a  wiurt  hsx  pi-oc-eeded  to 
the  trial  of  charge^,  i^eferix^d  to  it  without  due  authority  by  a  com- 
maader  inferior  to  the  one  who  convened  tbe  court,  c&uiiot  affect 


I 


*Thi»  ml«,  thougb  not  a)«'ay*  insisted  upon  in  practioip,  ha§  bM«i  repeats^ 
IX-^1.  of  ArkauMe,  IStM;  do.  88,  Dept.  of  Dakuta,  1669;  do.  ^  De[>t.  ufTvias,  1874. 
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lity  of  the  Hmliii}^  or  scutonw  in  the  ca.«e.     XXII.  502, 1)f<vtu- 

720.  A  wt(b<lnt\val<:>f  cbarges  constitutes  no  lej.'nl  kir  t^»  tlieir  \mug 
'»ub»ei]uently  revivoil  and  re-preferrvd.     Clirtrjrffs,  howerrr.  once  for- 

uially  "jthdrawn.  will  not  in  jj;pih»itiI  pr<>i>prly  ho  twivml  oxix-]it  upon 
new  mntcrial  evUlem-e  beinj,'  oUtained.  XI,  'Ji)'2,  fWemfH'r,  1'%'4; 
iXXVni,  370,  Fvhnmn/,  IS&9,  Charges  oiit-e  ai*eptp<l  an  &  mifHeicnt 
luaai*!  for  uftion.  hy  the  roniiuandor  rotnpetent  to  c-onvcno  it  vourt  for 
thfir  tiiiil,  i-antiut  pc(»perly  be  withdrawn  except  hy  hU  authority.' 
XXI.  5«.  Xfrr^mher.  IStio.  * 

721.  A  lilt  of  tlu'  pivpot-*-'!  witnc8!<ey  is  no  part  of  thi'inilitary  ".■IinrffO, 
tboug'h  such  n  lint  umy  properly  l>e  ami  is  not  imfjie<|iieiitly  ai>poiKled 

I  to  a  charge.  In  serving  upon  the  aecu»ed  ii  copy  of  the  chai-geit,  it 
\^  nut  essential,  thmiglj  thy  iK-tter  pmetice,  to  ad<l  a  copy  nf  the  list  of 
■witni'iwieti  where  one  \a  jippendtKi  to  Iho  urigtiial  chai-ges.*     XXV,  350, 

I  Fehrmiry,  1868, 

722.  It  it*  a  repn'herisililt'  pnictiiM'  to  allow  c-haiX'e.s  to  lie  long 
donuant  before  heirig-  pn-feried.     <.'harj,'es  should  not  be  delayed  but 

labould  be  brought  to  trial  iio  H<K>rias  pnieticable  and  while  the  evldeaee 
is  fref*h;  a  delay  of  live  luotilhs  lii-ing  mn'irhti  'ijnm  a«  prejudicial  to 

.the  adniinistnitioQ  of  justice-  and  unfair  to  the  Hccu!M.'d.     24,  '1^\  May^ 

\iff88. 

728.  Chargcu.  lliouj,'h  ]»re|jan'd  in  (lie  Ofhee  i<(  the  Judgi'-Advoi-ate 
GenemI,  are  not  in  pnu-IicT.sigiu'd  hy  liiin.  If  not  sigiiod  bytheofliciT 
actually  pifferring  them,  they  will  prui»erly  he  autheiitieated  hy  the 
Kignatiin*  of  the  acting  jmlge  advcK-ate  of  the  depaitnitMit,  or,  pref- 

.erahly.  hy  the  judge-advoeatc  of  the  eourt.  XLVH,  5:il,  bcpicmbePf 
188^':  BO.' -irir,  Ju7u\  1/O.S. 

724.  .Vii  objection  that  a  elmrgc  is  not  signed  nhonld  In-  taken  at 
the  arraign  me  lit — ^wheii  thi*  omission  may  be  supplied  liy  the  judge 
advocate's  alKxing  hia  signature.  By  pleading  the.  general  issue  the 
accused  waives  the  objection.     59,  'jriS,  Mntj,  tSOi. 

726.  Hut,  to  la*  taken  cogniziince  of  by  the  court,  it  is  not  essential 

'  How  far  chBrKea  may  ln>  umi  mleii  by  rlio  iii(l^,'e  advnnitfi  hefurp  the  ortftuiimtinn 
of  the  court  der>eiiil«  mainly  ti|>>>ii  hii«  authority,  ueiivral  <jr  t«p«.-cinl,  l>)  uinkc  kuh'ikI- 
nienii'.  Hee  }  xft^'l,  po^.  A/lt-r  (lie  arnii^uit'iit,  iimen<lmentA  ni  i«rm  umy  ultrayH 
tw  maflf.  with  the  aiwwntof  the  at-i'iised  rip  hy  lhe<brci-liim  ol  thortmrt:  and  wi  may 
»li|jhtHmeii'lniiint«tif  Milwtnnceimt  rwi  tniMlifyiitt;  tlip  pl*«<lint,'  ns  to  make  it  a  rhary* 
tif  anew  anil4lb<tinrCer[i<nfe.  An  aiiieiirlment  i<'ihii1)ftujilial  a^  nialtM'ially  tonKHlify 
the  "inatliT"  befuntlieiNJiirt,  will  rii>t  in  p'licral  hi'anihonzod  (wcf  KnsnTV-FHCRTit 
AiTTirT.E*.  an'l any  »iiieiulmei)t  ^vhntf^^■^llr  siih»i|aiicej'hiiuli|  lioalluwa^l  by  Ihe^jiirt 
wil  h  caution  and  fnibjiTl  to  the  ritrht  of  the  aciniiH'il  in  apply  (or  a  i-nntiniiaiK-B.  Si>o 
p;ivrTv-TntRr>  Amir  i.e.  Ab  to  the  authority  (.f  the  court  i.r  jmlpe  nrivocflli?  lo«Cri'Jtc 
otfioT  iiithtlrfin'a  vhaiVP  or  cpeciH ration,  »«■  £{  Hltil,  I.VW,  ami  17H7,  pant. 

'Apfitjndingfiih'h  a  list  does  nut  ptDdude  the  pixwcutiuti  (rum  callinfr  witneswe 
not  uauied  tlierein. 


CHAROE. 


that  K  cbaige  shouW  be  figin^d  I'v  any  officer.  Tf.  thougli  not  so 
signed,  it  Iw  duly  (>lljt,'i«lly  tmnMuittCHl  l»y  the  runvcliitig  i-omiimuder, 
or  other  cbm|M'tviit  Mijwrior  iiulhcrity,  to  tbc  court— either  directly  or 
tbrough  tbe  judge -ad  vowitc — "for  trial,"  or  "for  the  action  of  the 
court,*'  or  ill  teniu*  to  jiucli  effect,  it  i*  KufBciojitly  suthenticuted  for 
tiio  |iurpo»es  of  trial,  and  trial  upon  it  may  1h>  proceeded  with  hy 
anitiguuieut  tbereoii  of  the  accused.  LV,  3S'.f.  Jfarvh,  IS8S;  XXX, 
4BH.  Juftf,  mW;  69,  ^5S,  J/i/y,  1803;  Card  3til3,  AprUy  1S9S. 

726.  A  charge  expressed  in  too  genei-al  terms  is  faulty  and  imperfect: 
the  accuiied  is  entitled  to  know  for  what  iinrtteular  act  be  is  iiilU'd  to 
account.  Thus  a  speciijcatioii  under  Art.  (>2.  in  a  caj^e  of  un  otbcer, 
which  set  forth,  not  a  spociHc  :»ct  of  otfence,  but  an  habitual  course  of 
conduct  as  incap«*^'it«ling  the  accused  fur -sei-vice  or  for  the  perform- 
uuce  of  hilt  pi-oper  duty,  /ifhl  seriously  defective  and  subject  to  be 
stricken  out  oniuotion.  Forsuch  conduct  indeed  the  remedy  U  not  liy 
charge  and  trial  but  by  ri'tirement  under  Sec.  1253i.  Rev.  Sts.  L.  401*, 
■/anHUnj,  1SS6. 

727.  A  charge  expressed  in  i\ui  alternative — either  under  Art.  17  or 
Art.  CO — is  irregular  ami  defedive.  and,  upon  uiution,  may  be  stricken 
out  or  re(|uirvd  to  be  amended.  LI.  24S.  Decemhor.  JSSV;  21*7.  -/(Ih- 
uarj/,  JSffT. 

728.  The  order  Hxing  niaxiunnn  punir*liriienU  prescriljes  dilferent. 
luiiit.sof  punitsbtncnts  fnr  wilfully  Hiid  for  negligently  allowing  (by  an 
eiiUsled  man)  a  prisoner  to  escupe,  as  separate  offences,  under  the  (i2d 
Article  of  war.  A  chai^ge  fur  suirering  an  escaiw  unfier  this  Article 
should  therefore  indicate  in  the  specitlcalion  whether  the  act  is  alleged 
to  Iw  wilfnl  or  negligent  only.     48.  230.  Jnh/,  1891. 

729.  The  allegation  of  fhti'j  in  a  specilication  should  be  lis  nwirly 
defined  jw  the  fiu*tw  will  p^niiil;  but  where  (he  act  ni'  acts  charged 
exti-nded  over  a  considwrable  spai-e  of  time,  it  may  Im!  necessary  to 
cfiver  surh  period  in  liie  allegatinn.  Thus  allcgationn  of — ''from 
Maivh  to  Septenda'r.  li^si."  and  -  "  from  May  to  ()ct/>her,  ISHS,"  have 
I>een  counU-nanced  in  a  ca«i^  in  which  the  necusod  was  {-hnrgi'd  with  tlio 
neglect  of  a  duty  (he  iierfonnanco  of  which  was  thus  cx>ntiiiuoii8.' 
31.357,  ,ly.riV,  im. 

730.  A  nnddli>  name  or  initial  i»  no  part  of  a  i)er.son*.s  name  tn  taw, 
and,  except  where  it  is  neeesjiary  to  identify  the  individual,  umy  lio 
omitted  from  the  charge  without  affecting  tht^  validity  of  the  tinding 
or  execution  of  the.  sentence.  34,  400.  Aufjunt,  JSS9.  So,  u  niisnomei 
in  a  charge,  consisting  of  an  erroneous  middle  name  or  initial,  mar  be 
disivgarded  in  a  charge  unless  the  accused  moves  to  strike  out  or 
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interposos  «n  objoction.  in  tiie  nature  of  a  plea  in  atjatement.  when  be 
niHst  nlM)  Ntiitc  his  (Mio  imiiif.  Tlw  i-hiuy^  nuiy  then  hp  atin'ndrd 
aocordinjfly  in  court,  without  dchiyinu  tJic  proceedings.     IjII,  075, 

731.  .\  material  nmendmont  of  a  charge  should  properly  1*  iiuide 
before  the  R>-liial  trial.  \Vhor<*  ii  oourt  martial,  after  the  trial  was 
coneluded,  dirpcted  a  spec ififiit ion  to  be  amrnded  so  tm  to  render  it 
more  <ietinite  a*  to  time  and  place,  and  then  causwl  the  accused  to 
be  ariTiigmHl  and  to  plead  over  aj^in,  «mhc  j//»  tutir,  held  that  itj* 
«etion  wa^  without  «»nction  of  law  or  precedent.     XLVIII.  :iln.  F-l^- 

732.  .V  failure,  at  the  arraignment,  to  take  notiic  of  a  variance 
between  the  fomi  of  n  specilication  to  which  the  accused  is  called 
upon  to  plead  and  surh  ■•i»eci(ication  a-^  It  appeared  in  the  copy  of  the 
chai-ges  served  at  bis  ane.-t.  is  a  waiver  of  the  objection,  and  the  same 
cannot  be  taken  advantage  of  at  a  subsequent  stage  of  the  proceedinga. 

733.  The  statement  as  to  enlii^tnieiits,  discharge-s,  &*:.,  retiuired,  by 
the  Army  Regulations,  to  be  furnished  with  the  original  char^  to  the 
convening  authority,  i-*  not  intended  to  be  afH-ompanicd  l>y  a  dcclani- 
tion,  on  the  jxirt  of  the  voninianding  officer  of  the  accused,  as  to  hi:* 
present  t:ha}tn:tt:i\  Tbe  regulation  does  not  call  for  the  otEcer's  opin- 
ion on  tlic  subject,  or  contemplate  tbjit  the  character  of  the  at'cused 
will  be  taken  into  considemtion  ut  this  time.  39,  459,  March,  I390f 
tt,  10,  S^tptfrmber.  1S90. 
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734.  A  "chief  musician'*  is  not  an  nflieer  but  Hn  enlisted  man  (eM 
act  of  March  'A.  iSWt,  c.  li-i,  s.  5;  and  Sec.  \M'l,  Rev.  Sts.);  and,  not 
being  {\\ke  a  hospital  .steward  or  ordnance  sergeant^ — par.  SOfi,  Army 
Reg9.  of  IsiW)  •.[yeclally  cxem]>trd  from  trial  by  a  i-cgiiuflntal  or  garri- 
son court,  is  .-ubicol  to  xhf  sjituc,  for  otTonccs  within  the  jurisdiction 
of  such  court,  equally  ax  to  trial  by  a  general  court  murtiH).  XXXI, 
212.  Manh,  IS7I. 

735.  The  cbtef  luiisictan  of  a  regiment  Is  an  enlisted  man,  but  not  a 
non-coniDiissioned  offiwr.  He  is  also  enlisted,  not  to  perfomi  the 
duties*  of  ft  soldier,  but  exprcjiwly  as  an  "instnictor  of  music."  (Act 
of  March  8,  1869,  c.  lU,  s.  5;  Sees.  lumi,  1102,  lliitJ,  Kev.  St.-*.)  So 
held  that  he  could  not  legally  be  reduced  to  the  ranks,  either  by  sen- 
leace  or  by  order.'    XXXIII,  33,  J/ay,  IS7S. 

>C4>mt«re  now  nH  of  Mcrrh  2,  IfSfft.  pnhliRhM  in  C.  0.  36,  A.  G.  O.,  IHdO. 


cn'tL  strrr  ob  prockss. 
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736.  Tbe  nioro  cnlistiiunit  unci  bonomblc  di.-^ehar^  of  an  alien  as  a 
tmUIior  of  oiinirmy  do  not  jur  >tn  constitute  him  a  citizon  of  tlif  Ciiited 
States.  He  must  «till  iniikc  formal  p<'tition  (o  one  of  thi"  courts  &<•., 
specitied  in  See.  lillJj.  Kev.  Sts..  und  pivsent  liien'Uiwii  tbe  evidt-nt* 
required  by  Set-.  21(iti.'  •  LV.  ]*!T,  JM-^Ofn\  1887. 

737.  A  luitive-Uorn  tuitioris  ncitiiienof  tbe  L^iiile<l  States  under  tbe 
XlVlii  Anii'tidiiinilof  tin- t'otistitution.     t^ard  ISI.  Atii/ntit,  l^f^. 


CIVIL  SUIT  OS  PB0CE8S— AUENABILITT  OF  HILITAKY  TO. 

738.  y/(W.  on  the  analogy  of  tbe  principle  proteeling  an  otii(.tr*.s 
[MV  from  l«Mii;f  taxeti  I)v  the  autburities  of  »  Stale  (so*  Tax),  that  the 
net'e^isarv  and  prupor  iHigjfa);^  of  aji  oflieer  travelling  on  duty,  of  not 
gl-uuter  nrnourit  tliuii  allo^ved  Uy  tbe  Army  KeguliitiouN  to  be  traittf- 
porti'd  n'itb  bhu  at  tbe  publie  expeii.se.  wii-  proiK-rlv  exempt  from 
attaebiwent  in  ii  i^uit  for  n  private  debt.  An  oliieer.  bowevur.  can 
not  be  allowed  to  claim  ^ucb  an  exemptiun  to  an  unrejtMJUiible  exteut. 
and  sliould  he  aa-sunie  to  transport  or  proeuro  to  l>e  tmnsporled  with 
him  any  considerable  amount  of  ba;^'*fage  greal-er  than  thai  pemiitted 
by  the  regulations,  be  uotild  justly  lu-eonifi  linlilc  to  the  i-oiiseiiuences 
of  tbe  abuse  of  bi>^  privilege.  In  sm-h  a  iii-ve  he  i-ouid  not  claim  to  be 
sustained  by  the  government  in  i-ej-i-sting  an  attai-liraent  or  executiou 
levied  upon  hi."  effeet.s,     XXXV,  4^4.  Jn/i/,  1X7^. 

739.  Ilrhlihwi  the  per.-'onal  property  of  an  olii<'cr  revpiired  to  Iw  \)o»- 
ses^ed  and  uj'ed  l»y  bini  in  the  regular  jjerformuufv  of  bis  military 
duties— us.  for  example,  his  sword,  or,  in  a  nise  of  a  mounted  otlieer. 
hU  horse— i-ould  not  legidly  1m?  seized  upon  an  nlliu-!mient  or  execution 
issued  JTi  u  fuit  brought  in  a  State  court.     XXXUI,  8.  J/«rcA,  187^. 

740.  The  legality  of  tbe  .-ierviee.  at  a  uillitiiry  jjosl:.  of  pitKiess  hvsued 
iu  u  f-uit  or  ])roi4eeu1iun  inntituted  in  ii  Stutf  court  de)>ends  (iLS  to  its 
origitml  uulbonty^  n|>on  tbe  question  whether  the  sovereignly  of  tbe 
soil  resides  wholly  in  tlie  I'nlled  States*  (eithur  by  virtue  of  a  reser- 
ration  of  tbe  same  by  the  I' lilted  States  upon  tbe  admi.ssion  of  ttm^jtato, 
or  of  it«  subsequent  surrender  by  the  State)  or  is  sliared  by  the  State 
government.  Where,  by  an  act  of  consent  or  cession  of  the  legis- 
Itttui'e  of  a  State  i?i  which  a  military  reservatlcm  or  post  i.s  situated,, 
exclusive  jurisdiction  over  the  same  has  l«'eonio  unuondilionaily  vest« 

*6ee  act  of  Ans.  1,  1894,  vhjfh  preacribw  that  "iu  time  of  i>wic>e  no  person 
(except  «n  Iniliui)  wlui  Ib  not  u  eittzen  uf  ihv  fuittnl  StaU«.  or  vrliu  has  nol  made 
letial  opflanUkm  of  hif  iiitpiititm  tn  tjocom*'  it  litix^ti  p>f  tho  Utiitotl  8tatM  *  *  * 
BliaJi  Iw  enlistMl  for  the  lint  viilmUiivut  in  y\w  nniiv." 
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in  the  Pnited  States,  ns  vunt^m plated  hy  Art.  I,  Set.  8  v\.  17  of  the 
Coniititittion,  no  prococts  Usued  from  the  State  coiii't-i  can  legally  ba 
aen'od  thereon,  but  only  proeesa  issued  fnmi  cxnirts  of  Iho  I'nited 
States  can  Ije  there  exefuted.  Where,  however,  in  ceding  jurisdic- 
tion, the  State  \\m  resented  to  itself  the  right,  not  urifre(|uently 
reserveil  under  ihi.-  circiuuslance.s  (atiil  whii-li  it  is  often  for  llm  advan- 
tage of  the  United  States  to  have  reserved,  sini-e  otherwJMO  the  jmst 
might  UHMUie  an  a.-<yhiin  for  ciiminals^rtce  <_*F.ssroN'  of  .TrnisDir- 
TUtti)  t«i  serve  within  the  premises  civil  and  ci-irniiii»l  pro<'rs.s  on 
account  of  rights  accrued,  ohIigHtions  in<'urivd,  or  crimes  c<iniinif  ted  in 
the  State  tint  tuifju'rl,' of  t\n^  premises,  then  tlie  wriU  of  the.  Stare  tri- 
bunals may  he  executed  on  Ilie  land  in  the  t-liiss  of  cases  tints  excepted. 
Of  course  where  there  has  hecn  no  cession  of  jurisdi('ti<)n  hy  the  State, 
it*  oflirials  have  the  same  authority  to  serve  the  process  and  nmndati's 
of  itit  couits,  and  its  court-i  have  the  siime  jurindiction  over  a<-ts  done 
and  crimes  ctinuuittod  within  the  military  post  ns  elsewhere  in  thr* 
State;  the  mere  fact  of  the  ownei-ship  or  oci-iipation  of  the  land  hy  the 
United  States  having  no  ctfeet  to  except  it  from  the  opemtion  of  tlic 
State  law^.'    XVI,6H,  A,>gmtjm5;  XXls^^l,  July.  1866;  XXXIII, 

74L  Where  u  military  jiost  or  resonation  is  situated  iu  a  TerrUcfiy^ 
the  Territorial  courts  am  aulhori/ixl  to  issue  process  for  the  arrest  of 
officers  or  soldiers  nf  the  tomniand  charjred  with  crime,  or  to  cite  them 
to  api>ear  hefoiT  theni  as  d<'fcndiuit.s  in  «Iv:l  actions,  or  to  nttadi, 
replevy  upon,  or  take  in  execution  any  property  belonging  to  them 
within  the  posts.  &f.,  [tot  specially  exempted  from  legiil  seizun^  Thiit 
for  tbo  reason  timt  Iho  courts  in  which  is  vested  the  judicial  jiower 
of  a  TeiTitory  are  not  the  courts  of  a  wiveivignty  distinct  from  the 
United  States  hut  are  the  creatures  of  Congress.'  Ueing  estalilished  by 
it  diix'ctiy,  ur  indii-ectly  by  its  authority  through  the  Territorial  legis- 
lature, under  the  provision  of  the  (.'onstitution  (Art.  IV',  Sec.  3.  jwr.  2), 
emiHjwering  Congress  "to  make  nil  needful  rules  and  regulations 
ri'specting  the  Territory  belonging  to  the  United  States."  Thus  while 
officials  charged  with  the  service  of  the  jn'ocess  of  (*uch — as  indeed  of 
ftny^coitrt.«  would,  in  comity,  properly  refrain  from  entering  a  mili- 
tary post  forlhe  pui-poiie  of  serving  proi-ess  therein,  or  at  least  from 
making  the  service,  till  formal  permission  for  the  purpo-sc  had  l>een 
sought  and  obtained  from  the  commanding  officer,  yet,  on  the  other 

'JVe  riffwio.s'  OF  JrniHinmox  oinl  aiilhoriilii*  Hleil. 

'".V  Tt^rrilory  i.<*  ii-iL  priiixrly  MivoTvixii.  Il  i'4  uii  uniAninttioii  llinxifsli  and  by 
meaosof  wJiit'l»r'>ni[r<'!«  (i>r  a  time  HMVfni!*  ii  |<arlir-niar  i<orli'iii  of  the  cnuntry. 
I<>>  riKhl!)  are  tl)<K<e  wliirh  are  net  forth  in  the  ur^nic  h>'I.'  <,1<I  Onituj.  At.  Gen., 
114.  U&.) 
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band,  officei*?*  commanding  militnry  po^t:*  in  the  TcrritorioK  should  cer- 
tainly iutei-poiie  no  obstacle  to  the  due  service  within  Iheir  i-ommmidfl 
of  the  l.'gal  prwt'SHof  theTorritorirtt  courts.'    XXVIIJ,  I.  Jtthf,  IfiCS: 

xxxix,  541.  .v;/y,  ms. 

742.  Whni  an  ofiicor  or  enlistoil  inftii  \v«.^  l>een  .•irraijfnftd  Wfoi-o  a 
duly  cun^titiitcd  i-ourt  inai'tinl  for  hh  otTiJnce  legally  triahh^  hy  it,  the 
jiirijidictlon  thiw  attafhi>d  **aiiiint  he  •^ta.-iide  hy  a  procc**  of  a  State 
court;  the  juri-sdictiou  of  tho  Irttter  being-  for  the  tinio  suspended. 
The  oiremk'f  may  of  course  lie  voluntatily  .surrendered  I>y  the  United 
States.*    B.  4S4,  >«7u-,  188G. 

743.  Tt  i-s  settled  that  a  State  court  i-wn  have  no  authority  to  enjoin 
the  I'liin'tl  States  jmliciiiry  from  exM-utiiig  iheir  judgments,  or  from 
proceeding  with  actions  of  law  pending  before  them.*  Similarly  hAd 
that  a  State  couit  was  not  em]iowereii  toenioiiian  executive  depart- 
ment or  officer  of  the  I'nited  States  from  performing  the  iHjutracU  of 
the  United  States,  and,  accoiviinglythatan  injunet ion  issued  in  a  ituitin 
n  State  court  prohibiting  an  officer  of  the  aniiy,  charged  with  the 
duty  of  [Miyin^f  to  a  c-ontmctor  a  certain  sum  t>f  money  due  him  under 
a  contract  between  him  and  the  United  States,  from  [wvitig  ^id  sum, 
would  legally  and  properly  bo  disregarded  by  such  officer.*     XLIl, 

744.  Conti-acts  were  made  with  two  different  conti-actors  to  drcd^ 
separate  designated  .■«ul>divij«i<nis  of  the  lake  channel  at  TolcUo.  Ohio» 
and  one  of  the  rontractor>.  by  direction  of  tlw  engineer  offii-er  in  charge, 
began  dredging:  in  the  subdivinions  covei-ed  by  the  contract  with  the 
other.  Whereupon  the  latter  nbtaiued  an  injiuH-tion  from  the  State 
court  cnjointiig  said  dredging.  Jl.hl  that  while  a  State  court  was 
without  power  to  ci.join  a  peison  working  under  the  oidcrs  of  an 
agent  of  the  Unitwl  States  From  making  or  completing  an  ini|)tvivement 
for  which  Congres.^  h:is  nisde  an   iippropriatiori,"  the  pi-orfeding  in 

'See  the  npininn  of  the  Jiidee  Atlviwale  (ieiieral  pahlinlifHl  in  fj.  0.  30,  lldtirs.  nl 
Aniiy,  1878,  m  coruiectiim  witfi,  1  (Ipiim.  Al,  Uen,,  50*.  But  nee  nmlrn,  /n  re  Cnjirteii 
Brown  aiid  Austin  Uurkf,  on  lIulieaD  Corpna  (September  1884),  "In  the  District 
Ctiuit  (Terrilorittl]  of  tin-  .^^ccanfl  Jmlirial  Difiiriet,  hoKIinf;  lemifl  at  VanconvBr," 
[mbltMlieil  ill  Cin-ular  21.  Dt-jmrtnient  o(  the  (-'oliimUa.  June  I6tti,  1885. 

>ti<>j>i[ip.  Al.  (ien.,  JL'H. 

■Mc-Kinir.  Vonrhif-t.  7Cmni-h,2:9:  Diuifan  t- Itant,  I  How..  30to;  Citv  KIt.nf  N.  Y. 
r.  gkelton.  2  Blatcli.  *J'i;  Hit!««».  J<.lnmfnCo.,(i\Valljicp,  IBW;  fnitwl  Stil»w  r.  Council 
(if  Keokuk,  *ih,  fill;  Manii-*a  <"o.  v.  (tarwon,  26  How.  Pr.  448;  Knifliith  !•.  .Miller, 
2  Rich.  Kij.  H-.lt;  rliai.in  <-.  Jamo*,  U  ti.  I-,  mi. 

•.S^(  the  (tuljneijiwnt  conlimiatory  opinion  of  thw  Attorney  Gtmeral  in  this  cm*,  in 
16  Oriin.".,  257.  In  an  eartii^r  opiiiiuti  of  llic  Solicitor  <ii.'nfnil  (15  Ojiius.,  524),  it 
waH  ni-ltl  that  a»  a  8tata  can  not  ny  \Xs  jniliHnI  protx'm  Ipptlly  nbntruct  or  tmliractly 
interfere  witli  tlie  <i|>*TTHii>n!c  of  the  (',  S,  (tovernnicnl,  a  .Slate  court  coiilat  nmt  b« 
aiitliorixiHl  to  enjoin  n  eontrai-tor  with  lliu  I'niterl  Suiteu  fmm  rweiving  payutcuts 
tmiler  hia  rontrart  ami  ttina  himli^r  liitn  in  the  <Jao  piTfonnnnco  i:>f  the  same. 

*\Vi8cuaBiii !.  I^uJuib.  S«0  V-.  S.,  :17W. 
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question  had  no  ^ucb  purpoM;  in  vifU',  did  nut  in  m\y  way  interfere 
with  tbo  iiupn^VL'iuont  iii>  fontracti-d  for  by  the  Uiiitt-d  Slat4'^,  but 
simply  prevenlud  oiui  I'uutruclor  fi-om  infrUi^'ing'  upon  tht-wi^ht»o£ 
the  other  under  his  itmtnict.  thai  thoreforo  thi-  State  court  had  jurin- 
dictioa  of  the  owe  and  power  to  enforce  it*  detiision-'*.  49,  31S,  Cc/^jJer, 
JS9I. 

746.  Where,  in  tiuie  of  peace,  a  U.  S.  mawhal  of  it  Territory,  under 
wjlor  of  u  fornifll  warrant,  made  an  arrt\'-t  of  a  fiviliaii.  anil  an  olHoer 
of  the  army  thereuptm  assumed  to  leU^af-o  hiin  by  niilitai'v  foR'C  on 
the  theory  that  the  ant-st  hnd  been  made  oulf^ido  the  marshal's  district, 
Af/<i  that  the  net  of  the  oOit-cr  wa.i  whtilly  unauthorized,  and — an 
indictment  having  been  found  ngain.st  him  in  a  L'nited  States  court — 
adrix^i  that  he  be  iv(|uin'd  to  surrender  himself  to  tho  V.  S.  attorney 
orman^hiil  for  triii[.      XXVI,  4(i8,  Ft^^ruary,  J8G8. 

746.  In  ft  *-'iise  in  which.  In  1S73,  a  judgment  was  obtained  in  &  Tcrri* 
torial  court  ajraiiist  two  odicers,  for  an  a«t  performed  in  jjooti  f:iith 
and  in  the  7<*aIouh  and  conscientious  discharge  of  what  was  Udlovcd  to 
be  n  public  dutj*  devolved  upon  them  by  an  order  of  tho  department 
commander,  und  this  judgment  wits  sub>.i'ijiieiit]y  (in  1S77)  affirmwl 
by  the  Supreme  Court  of  tho  United  StaiM ' — the-  officei"s  ha\'ing  bpen 
defended  by  counrfl  assigned  to  defend  thorn  by  the  Department 
of  Justice, — («/f'm>/ tUat,  notwithstanding  the  fact  that  their  act  had 
been  thus  determined  to  have  been  illegiil,  an  application  made  by 
them  to  Congress  for  an  appropriation  to  defray  the  amount  of  the 
judgment,  wou!d  properly  bt;  favored  by  the  Secretary  of  War.'  XXiI, 
488,  Ochinr^  JS78. 

747.  For  criminal  or  toHions  ai-ts  committcil  by  soldit^i-s  Hpfftinst  the 
property  of  citizens,  the  L'nilcd  States  is  nut  re  sponsible,*  The  rcTU- 
edy  is  by  prosecution  of  tho  individual  offender,  or  suit  for  damages. 
38^  310,  'Frhriumj,  iS90. 

748.  Knlistnient  In  the  ivguhir  army  of  the  United  Slate-s  does  not 

•  Baton  t.  Clark,  T>  (Mt<i,  SOT). 

"Bytbeaetsof  .MardiS,  I8(i;},f.81,s.^;  May  Il,18fl6,c.fl0,p.  1;  and  March  2,  lfi67, 
C  tfift.  tlie  onlcr  i)r  auilmriiy  of  ilie  I*Tvr<i4lent  in  nuulcj  a  dtdenre  in  any  cmirt  n(  Die 
Unitt^l  tSlatts  or  ■•!  Ilie  8tutc)i,  1'j  any  jinMeculinn  or  fuit  iii4titule>J  tuakitittl  an  '■ITK'cr 
um>lUi«>r  nf  the  army,  fnr  nu  arreirt.  ire*'[>iia',  or  nlher  art  madp  or  done  by  f  iioh 
nuihority.  •Inrini;  the  war  of  the  Kt-U-llion.  riidt>rth««  i^tatntps  it  wmitd  HjijH-Hr 
tliat  (in  iiftitvror  w>l<li«T  c^nil-l  iwl  If  iiiaile  liable  to  |tuiiiMl)im<iit  nrilmnaift-n  fiTUiiy 
Kltilinialo  aot  pt-rfonncsl  rluHiij;  tlm  war  m  thp  lin«  ni  his  duty  nr  Hndcr  the  nrfii-rs 
flia  prfiptrmiperior:  otherwisi',  huwever,  at  to  injuries  or  wronn'fdrtne  in  lhiial)i*iice 
uf  Itval  onlijnt,  or  on  t!iei«,T>uiiial  reHjxjn'^iljiliiy  of  tin?  iiiilividual.  tHf,  asillustra- 
ttniir  this  sab}[H-t  tho  (ifrision  of  \\\v  Su{>rRiuR  Court  in  Bi'jiH  \\  Biirtu,  .^  Otto,  431. 

In  the  case  o(  In  rt  Murphy,  Wfjolworth,  141,  it  wa*  licM  by  Justice  Miller  that  the 
art  i.i(  1 W7  W)u  fi-  pi  1*1/1  irlo  ani]  uiiiKiiHtitutioual,  in  ft  far  &»  it  am<uuiecl  to  vaUdHt€ 
jivauhmenlt  iinpottMl  hy  military  wmrn  wbirli  would  olhLTwbH)  bu  iu\'alid. 

*tk«,  on  lliia  Hobjet-t,  j  7S4,  jxifl,  aiicl  uutm. 
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preclude  seiTice  upon  the  soldier  of  papers  in  a  suit  for  divorce. 
CVrd  7413,  Iki-f-mKr,  Jl''i99. 

749.  //Wthat  the  arro!*tof  an  enlisted  man  for  a  contempt  in  not 
complying  with  tlio  legal  rtrd«'r  of  a  ci\-il  coniT.  to  pay  a  fcrtain  sum  for 
the  mfliiitfnan»"c  of  \\\^  wife,  was  a  legal  pi"oeeoding  and  not  withiu 
thcpi^obibition  of  Sec.  l:i3T,  Rev.  .Sts.  Such  an  arifst  is  not  an  anvst 
*'on  mesne  process"  or  ''in  execution  for  ii  deUt"  l>ul  an  arrest  on  u 
judgment  on  conviction  of  n  f riminnl  otTonee.'  itnalogtnis  to  nn  impris- 
oument  duly  ndjudged  on  couvictiou  of  an  ordinary  crime  or  misde- 
moAtior.     81,  4T8,  J'^/ruary^  i89B. 

750.  WhtTf  an  cidldted  man  who  had  hw-n  -served  at  bis  post  (which 
was  not  under  tin?  exehisivu  jurisdJctioii  of  liie  I' tilted  .St«te.s)  with  a 
subptrna  requiring  his  alU'iiduni-o  as  a  witness  liffore  a  civil  court  of 
the.  Stale,  neglected  to  comply .^ — hthi  that  he  w»-s  guilty  of  i-'/ntumjit, 
iinil,  if  lined  hy  the  cont'f,  had  no  remedy;  and  this  though  tli«  nervitw 
was  |>ei-sonal  iind  not  made  throtigli  The  comniantling  oliicer.  35,  :i84, 
SrpU-infur,  JSSfK 

761.  A  United  States  oiEcor  or  agent,  in  chai-goof  lauds  of  the  United 
States,  who  is  made  a  defendant  in  a  f-iiit  in  a  L'nitetl  States  ora  Stat« 
court  in  which  title  t«>  such  lands  j.m  claimed  hy  an  individiwl,  should 
duly  api)eHr  and  answer  in  court,  and  is  not  authomrtl  to  int*-'rpo.« 
physical  foi-co  against  the  service  of  duo  process  of  the  court  in  such 
a  suit,  however  groundless  he  may  believe  it  to  l»c.  So  advUKil  that 
the  military  force  employed  to  i>rotect  the  pntases>.ion  by  the  United 
States  of  a  cemetery  reservation  at  El  Pa-^o,  Texas,  t<i  which  title  was 
claimed  in  a  suit  instituted  by  a  citizen,  iw  wilbdmwu.  or  at  least 
ordered  to  ol^truct  in  no  nianncr  the  due  cxeL'utiou  of  judicial  procetKi 
on  the  premises.     53,  I'Sii.  Fthruaryy  lHlf2. 

762.  The  owner  o(  land  occupied  by  a  canal,  eonstrnctcd  as  an 
improvement  under  a  River  and  !larlx>r  Act,  may,  l»y  the  authority 
of  the  ruling  tif  the  Suprenu^  C'onit  in  the  leading  case  of  IT.  S.  »\ 
Lee,*  maintain  an  m-tiou  of  ejectment  or  tresjiass  aguin.-*t  the  oHicial 
representative  of  the  United  States  in  charge  of  the  tmpro\*cmonL 
86,  nu,  >r7»/rv/.A.v%  ISSff. 

763.  Jl'Jd  that  it  was  not  within  the  constitutional  jxjwer  of  Con- 
grc«w  to  enact  that  the  United  States  should  not  be  liable  for  dani- 
R{^  caiiscl  by  the  pix>»ecutiiju  of  a  public  work,  and  therefore  that 
the  Goverimient  could  not,  through  a  provision  of  law  to  that  effect, 
esuttpe  liability  for  losses  incurred  hy  third  parties  fitiui  rtowag** 
caused  by  a  harbor  improvement.     If  it  wutild  ^^e^  liable  to  thoni  in 

*  Tliat  cnutoinpt  of  court  {«  "ai^'cIflccHininnl  offenix.-/'  ttee  Xi3vr  Orleans  r.  StauD> 
shii>  t'o. .  20  Wnllaw,  3W.  392. 
» tOS  U.  S.,  13ft.    Aaii  Be«  llw  cam  o(  Sumky  t.  Saiwalby.  i^y  Tl-xub,  »«. 
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tho  absence  of  such  lav,  a  statute  providiu^  that  it  should  not  bo 
liable  would  bo  uuconHtitutiona)  qh  lieiiig  uti  attempt  to  deprive  tbein 
of  ft  property  right  by  IfgipUitlon.     68.  4T>*,  4t*o,  JJtrtt.mWt^  IH'J-^. 

7M.  The  legislatui"*?  of  the  Stale  of  Wn^hJngtoii  pH«»ied  an  act, 
approx'ed  March  7.  1^)1*^5,  aiaking  unlawful  mid  puni^liable  by  tiite  and 
iniprisonnifiit  tho  manufacturing,  buying,'  or  wiling,  or  gi^'ing  or  fur- 
nishing to  any  ono,  of  cigarftte-'*  or  cigavptte  paper,  which  act  ha.-^ 
not  (July,  1893)  Wen  judicially  pronounced  uncon-stitutional.  Held 
that.  80  long  a^t  the  wimo  rciuiiiiied  in  forcf.  lui  officer  or  soldier  offend- 
ing under  it  would  he  K-gally  linble  (unluss  hi«  act  were  committed 
on  prenii?>e.'«  under  the  exckwive  jurisdittion  of  the  UnltL-il  Stales) 
to  arrest  and  punitibment.  iind  thHt  a  dui;  coiitfideration  for  theiiiter- 
e*«t»  of  tlie  service,  a-*  well  xa*  a  due  rc-jpfi-t  for  the  State  sovereignty, 
should  induce  military  ]x>rsoti9  at  a  military  {mmI  to  avoid  hII  cau-se  or 
occasion  of  offence  in  the  particulars  umde  penal  by  ihi'i  act.  60,  'ibfii, 
July.  m)J. 

755.  It  \ii  not  within  the  province  of  tJio  War  Department  to  utford 
to  officers  of  the  army  protection  against  suits  inaliluted  by  civilians 
claiming  to  be  their  creditors.  64,  0:i,  F'Jtrimnj,  IS'J^,  Nor  ciiii  the 
ffoveruuient  properly  act  a»  collector  of  private  indcbt<:?due**  due  from 
olBoei>i  or  enlisteil  men  of  the.  army.  In  finch  rasi's  rewn-t  should  be 
bad  to  the  civil  caLui.s.  Whi-iv,  howovcr,  the  ijucstJon  ln-i-onicH  one 
of  eonduct  unbecoming  an  officer  and  n  geutlcnian  on  tho  part  of  mi 
officer  or  of  conduct  to  the  prejudice  of  good  order  and  military  tliHci- 
pline  on  tlu*  jiart  of  either  an  officer  or  enlisted  num.  action  may  l>o 
taken  by  the  War  Department  on  these  nucstioiw  only.'     Oirda  .Vtt*:!, 

768.  Where,  n  (<oIdiei*,  seiitcneed  to  imprisonmrnt  in  the  Militoj^' 
Prison,  wiw  tomponirily  detained  at  u  military  iM)>t  uwuitiug  transfer 
to  Leaven  worth,  und  uppliciition  was  made  by  tliu  civil  uulhoritics  Ihut 
be  be  turned  over  to  Ibeni  fur  a  trial  u}>on  a  criminal  charge,  Juhl  that 
he  should  Ih!  forwarded  a**  .soon  as  practicable  to  tlie  Mllitiini'  Prison  to 
serve  out  bi^  t>entvnce, and  that  the  civil  authorilieM  «honhl  be  rubptict- 

'The  Secretary  ••t  \\:\t  din*  not  undertake  the  o>lleflinii  of  dehtit  clue  iirirale  per- 
fiOnf  'r-iiii  (iHUvrv  an<l  fi>Witrn'.  niir  Ik  n-i|mn.'  a  pn-fcri-iiit.'  (or  iiiiy  iianii-ulnr  i'n"fir<ir 
in  |ia>'niciit  in  ouch  ta^r^  ILin  aim  ha  to  prot^^L-t  the-  oharurtcr  und  Htati(tiiiK  of  Itio 
umiy,  iin<l  to  eliiniiiatufrom  it  tlioBciruitty  of  iliwhonyntlilfiiiniliirt.  \Vli<'n-r!iarjjt'c 
of  eucli  (iJiKluct  an?  niailu  tlwy  will  Iil<  promptly  ijivwlitnitwl.  ami  wlu-ru  clal^'im-tile 
ot  nun-uaymcDl  of  doljt^  arc  umriL-  uifaiift  othccnn,  tlivv  will  be  irn'Mtigatcd  vritJi 
this  eiiil  in  view.     ItuHng,  Secretiirv  of  War,  NovpuiImt  IS,  ISHT. 

(VitiiplaintAof  non-jiHymi-'tit  of  <leVi»<  <li]i>  froui  (•trti-fn>on  tlii-Hvlivc  lititaiiil  undfr 
IImt  control  of  dcpurlinont  coininandfre  art-  iu  pmtticf  rcfpiml  fur  llie  "iiL-co'Wftrj' 
ai-tion"  to  thepr-ppriii-partinent  li'/ailriii»rtiT«  ami  llw  <->iin|i!iiinHiilif  imtiliwl  <if  tliv 
alxivr  rilling  of  llm  St-cn'tary  (if  War.  Tin;  ('iii!j|)laiiilj'  iiii-d  nnt  tH^iitrroiiipanieiL  by 
or  be  ill  ttif  foniiof  formal  iliiinio^ — a  ftatcdiLMit  ol  llti- fu'l:' and  cundiict  coutpluiil«<) 
of  u  iiuffi>.-ivnt  aj>  u  bat-ip  fi*r  iiuestii^tion,  Fonuiil  cbargint  van  b«  pn^pHivd  when  va 
a  rwult  of  tfau  mvuattgutioa  tiuch  aciiuu  ie  TviiuiruU. 
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fnllr  ioformM  a*  to  bu  Mt^i/uM  und  ft(lru4>d  that  proper  facilities  wotild 
be  afforded  tbt^m  for  aasaminff  tbo  ctL^todT  of  tb<^  prisoner  irnniiHlinK'ly 
opcm  the  ccmptetioa  of  hU  t«rm  of  imprisooment.     6S,  358.  yotvmh^^ 

JffOJ. 

767.  Wht-re  a  man  whilo  j*erving  ■-»  u  juror  enlisted  iii  the  aniiy ,  AcW, 
that  the  War  liepartmont  had  no  authority  by  n'&M>n  of  sncli  enlist- 
mf  tit  to  compel  the  judf^f  to  excii»e  him  from  further  jur>'  sen'ice. 
CWrd  44*X>.  J»i,^,  1898. 

758.  In  the  case  of  Belknap  r.  Schild  tl«l  l'.  S.,  10),  decided  hy  the 
U.  S.  Suprt-me  Court  in  rebruary,  ISIH!,  it  was  held  that  whore  \\w. 
Unil«d  States  own»  a  piece  of  property  and  is  in  peaceable  possession 
of  it,  the  Government  eannot  he  enjoinwi  by  (.•oiirls  and  prevented  from 
using  it  for  the  government  purposes  for  which  it  was  intended.  So 
where,  oftrr  an  electric  plant  had  l»een  con-strucled  under  eontract  at 
Watervliet  Arsenal,  i*uit  was  t.uV>^*equently  brought  against  the  con- 
tractor by  anutber  electric  company  for  infringi-merit  of  its  patent  in 
the  confjtruclinn  d  the  plant,  making  the  c*)inmanding  offiivr  of  the 
arsenal  a  defnidiint,  asking  for  dantage?<  and  that  the  latter  be  per- 
□laiit-nliy  i^njiiim-d  from  lining  ihc  plant,  hr!/l  upon  a  request  by  the 
contractor  for  driul  paipTuent.  that  in  view  of  the  decision  of  the 
BuprcDio  C<^urt  cited,  there  wa^  uo  objection  to  making  the  paymeDt. 
Card  TlK,^l^'riV,  JS90. 

7fi9.  The  fact  that  a  ve.s-iel  lying  at  a  wharf  iti  Savannah.  Ga.,  was  a 
Utiit«d  v>tate'<  ti-ar»i|)ort  doe»  not  take  a  crinunal  offence  comn»itled 
thereon  out  of  the  juri»dictio»  of  local  tx»urts.  Whether  as  a  matter 
of  inililiiry  necessity  tn  time  of  war,  such  juriiwiiction  i^hould  l»e  dis- 
regarded, it  was  unnecessary  to  coiiaider,  as  no  such  noce«jiity  existed 
\\  the  iiarliciUar  eaj*e.     Card  o(i35,  January^  JiiU9. 

760.  On  the  question  whether  quartermasters  oii  board  U.  S.  ti-ans- 
purls  can  be  siunnioned  liefore  a  I'.  S.  commissioner,  on  chiuus  for 
pay  made  by  wamen.  /w«</rX*e»/,  thai  when  an  officer  of  the  army  is 
served  with  n  f-unnnons  from  a  I'tiited  States  court  it  is  iiis  duly  to 
respond  lo  the  sanu-;  thnt  this  Is  ix'cognized  by  the  army  i-egulations 
aiiil  has  bei'ome  the  practii-e.  Jiecommfit<hd  therefore  that  this  course 
be  pursued  in  ull  cases  Instituted  in  the  U.  S.  courts  for  scamnu*s 
wages,  but  tbw  ollicer  whose  duty  it  Iwcomes  to  make  response  to  the 
summons  sbouUI  forthwith  notify  tbo  proper  L'.  S.  district  attorney 
of  llie  institution  of  the  suit  nnd  request  him  to  defend  the  same,  and 
at  llie  simie  time  report  action  to  the  War  Department,  by  telegraph, 
if  necessary,  to  the  end  that  the  Attorney  Genernl  may  be  requested 
to  gtvo  the  district  attorney  any  required  iustriictiona  in  the  matter. 
Card  5fU7,  Jnnwtry,  lS(i9. 
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761.  Uuder  the  law  and  pi-actice  governiny  the  Executive  Deport- 
meuU,  a  head  of  a  department  U  held  not  to  Jmj  in  jreneml  empuwcred, 
without  specific  statutory  authority  fi>r  the  pui-]X):<e,  t*i  rrop«>n  (excppt 
for  the  correction  of  hu  ovror  in  t-ah-ulation)  a  tlaiin  unco  duly  ftottltMi 
by  his  predect'issor,  in  the  absence  of  new  and  material  i-vidoiico  cleariy 
entitliuj,'-  the  i-laiiuuiit  tu  an  additional  idlowmiL-e.*  So  /»./</,  that,  in 
the  ub.sen«?  lK>tb  of  new  L'vidcncu  and  new  statutory  authority,  the 
Secretary  of  U'ar  woijd  not  be  euipowenxl  to  reopen  and  reconsider 
a  claim  for  the  repayment  of  a  certain  ;>utii  (]Mid  us  commutation 
money  by  a  party  who  claimed  to  have  l>e»-n  il]<-jfally  drafted)^  the 
question  of  the  allowance  of  which  bad  been  duly  considered  by  a 
fomier  Swi-etary  (under  a  statute  authorizin^r  him  to  i-epay  the  same 
if  deemetl  to  tji*  JumIIv  due),  utid  bad  bem  uiifa\orft>>ly  determined,  ten 
years  before.  And  this  thoujjh  the  correctness  of  such  detennina- 
lion  wan  conwidered  to  Ik-  doubtful;  tbo  proi>er  recoui*se  of  the  clainiant 
in  such  ca*i'"  Ijuin^  to  Cougres-.     XLII,  3J7,  Jnly^  Sf^O. 

762.  As  a  general  i'ldo,  a  elaim  decided  adversely  by  a  fonner,  can  not 
be  reoix'ue*!  by  a  later,  Secretary,  in  the  abseat-e  of  new  evidence  jfoiiig- 
to  the  merit;..     42. 4iy.  A>f'j*t«t,  'lS'Jii\  Curds  (WT.  iMr^mh-t,  jy94:  U«8, 


'TliortiuuD  of  the  ivrtrictol  authority  (i)lufftralcil  nndrr thut Tlt1<^]  of  the-  Kxecu- 
live  ilpfiartiuent  in  l)ie  itlli>M-Hnci>  of  i-li>iiiin  tuhv  Ik>  fmintl  in  the  priiuiplL*  ol  public 
law.  an  tfxj'ivwed  by  Milk-r,  J.,  in  llio  nuv  ul  I'lie  I'lovil  Ai-i-t'itlanriEfs  *  Wall.,  <i60, 
870, — that  "in  our  rtmctarc  nf  K"V'-niitK'iiI.  nil  iKtyrcr  is  di-logateil  ami  di-tim-rl  by 
law:  •  •  *  WW  haw  n»  i^ffiix-r*,  (rmii  lliu  Pi^tmUmiI  il.iwn  to  iha  nirat  t-nlKir- 
tlinalt!  iUKiiU  wLoi]<jeH  uot  huKl  uIU^t  uuJer  tbu  luw,  vith  |iiv>i>(TiljL'<l  ilulim  uaiL 
limitfil  wiithurilv." 

'V.  S.  1.  itk.  .".f  MutrDpolis.  I.'i  Vvlvry.  ;t77;  Rollin,.  am!  I'lVMhrcr  r.  V .  ti.,  I'.'U't. 
Cls.,  100,  an<)  casut  liu-.!;  Wud-k-II'i*  L'ofv,  I'-'J  i't.,  32;t;  «  Opiii*.  'M.  Gi-u.,  Si;  12 
iti..  3!fh;  H  »/..  27o;  15  ui.,  IW.';  Hi  ,'!.,  4:.L';  1  (.muri.  ]h_v.  IHli;  2  ul..  'JM,  401;  4 
ill,.  S(K;  fiiJ.Ktft,  24.\  InK»lliii"«ii"lPr.-»1'ri-y,  r,  L.  ti.,r»pr».  jl  »iw  liflil,  .(iiirf- 
ing  iruiii  i<^-ll»hu8,  llutL  "any  ]'tiUli<;  uin<:er  in  an  Kxetnitlvc  DitiiurtUK-iil  may  correct 
hi«  own  e'mirs  onfl  ot-en,  rwnnsiilcr.  nr  revvrnu  nriv  av.4fl  (KviiVii  hv  him^-lf."  la 
deli  vi-riiiK  the  o|>iriiMii  (>(  ttiuoiiirl,  Chief  JiiHtiit-  Kii'IiKnlKoii  >>i*i>l:  "It  hiiM  Iihik  lienii 
lieH  ill  the  lCx('i'uuve  I>«iJttrunr-ijtJS  that  whiii  a  eUiim  oro>»lr>.vi-rxy  l«-twivu  the 
llnite<l  Siatf-K  rikI  iniliviiliialH  thon'in  yx-ndinjt  hiu*  rimv  bi-i-ii  fully  ri-ri-iili-n-ii.  and 
fliixl  ai-tioa  aii<l  <l>-lunniiiatlon  hwl  Ihi'ivoii  l>y  any  rxiiiitivej  dlhcfr  Iimvuik  iorlMlir- 
tiou  uf  the  BHuie.  it  ran  uot  be  reo])eutil,  K-t  um<I<%  tnul  a  iliflin-ut  nrfiiU  i>nlcn-il  by 
any  «l^l^«*lr  of  mich  officer,  except,  fur  fniud.  tiiaikifei^  err>T  on  the  fiuf  nf  the?  |»n>- 
ceediii^,  t<iii.-li  &■■!  a  niathemntii.'fll  mipi-uliiilitlion  mt  nvwiy  ^i^CDvoriil  e^i'li.MK.'e,  ('re- 
wiiltHl  within  a  n-HHonablci  tiim>  ami  uihIit  riuIi  i-in^iiiiiftam-ett  an  wmilil  !ie  HUtHrifiit 
tiuiM:  for  granting  a  il^w  trial  in  a  ci.iirt  of  l.tn.  ThiH  mhiiK  am)  )>nu-tii-t>  of  tlie 
I)e[<annwntB  ha»  beenapjm>ved  el*«  here  and  ha«  t>een  M.i-laiiier[  hv  the  c>"rtB, 
(tfOpin.  At.  Gen.,  34;  12!'/.,  172,  35n;  14  i'l.,  27.S.  :iH7,  4r>il;  l.'i  Pi-)..  .Iiil;  Ixri-<il/IU' » 
Que.  I  Ct  ON.,  147;  JnetMti't  rii*-,  Ifl  id.  fitH:  .Slnlr-  of  HIuuk*  rnn;  21)  iV.,  .142; 
McKer't  Out,  12  «'. ,  5iiO;  ikti/'f  t'nr*,  'Jl  iii,  'Jiii,  awi  ttmoniiiir.n  i>f  thL»  Juilinary 
ConiuiUee  ol  llie  i^'niilt'.  ivimrtt-d  hy  Si'nator  ami  Jiidiiri-  l>a\iil  Davii-, '|UoI<h1  in 
JaiJuoD'e  Chae  above  Tvffmxt  t<.. )  lint  it  has  never  lufn  (IrtiihtM  that  any  public 
olScer  in  th(>  DefHirtmentH  may  convL-t  his  own  errorx,  and  open,  recunaijVr,  aad 
ravene  in  wholu  or  in  imrt  any  caeu  decided  by  hiuuwlf." 


CLAIM. 


L 


Jujii^  ISOo.  It  la  only  for  fraud,  umnifestGi'rcron  Iho  faceof  tbepro- 
ce€dtng«  (au  errtmooun  niUnilation  fur  pxauiple),  or  newly  diM-uvt-red 
evidence  presented  within  a  reu^onaldo  time  and  sufficient  to  warrant  a 
new  trial  iit  law,  that  a  eUim  or  i-outroverny.  tiually  passed  upon  by  » 
head  of  u  departiueut,  may,  in  the  absenee  of  spetiilie  authority  from 
Congress,  be  reopeued  by  a  successor.  34,  2:iJ,  'i^l,  A"(ju«t^  JH^9;  39, 
23,iv*r(m/y.  1S!H);  47,' 2:£-^,  Jfi;/,  lif'JJ;  63,  443.  JA(.v."y.V«*i,-  H,  4&2, 
Auf/tfsf,  1S92;  M,  ln!t, /;///-./«/7/,  li<03.  Hut  any  public  otticer  may 
correct  his  own  errors  aud  reopen  his  own  dwisiontt.'  34,  '•lia,  Aiujimt^ 
1889. 

763.  A  tinal  settlement  of  n  claim  under  special  statut<iry  authority, 
followed  by  receipt  nn<l  acceptance  by  the  claimant  of  the  amount 
awarded,  estops  the  claimant  from  ciiiestlonin)^  that  such  atlowaneeand 
pft\-ment  constituted  a  full  nnd  final  satisfaction  of  his  entire  claim.* 
So  where  the  Secrehiry  of  War,  pur-^imnt  to  act  of  Congrew*,  bad 
settled  tho  claim  of  a  railroad  co.  for  niilitary  transportation  by  the 
allowance  of  a  sum  which  was  paid  and  accepted  a-s  a  final  awaitl.  /icfii 
that  without  new  :Liithority  from  C'onjire.sw.  he  could  not  reoj>en  the 
rttee  for  the  puipose  of  allowinij  further  credits,  except  to  correct 
error;*  in  calculation.     XLII.  3.ti2,  -/un'-,  1S7f). 

764.  Where  a  claim  has  once  been  .settled  by  a  pi-ec^idlng  Seei-ntary 
under  the  provi.sions  of  a  statute  imposing  nufh  duty  upon  him,  and 
sulwequently  a  re.**oIntion  is  adopted  by  one  house  of  Con^ivs.-*,  or  a 
coinmittei'  ther<M)f  makes  a  report,  adverse  to  the  dwi.sion  of  the  Secre- 
tary, sueh  resolution  or  repoT-t  may  pro]»rly  servo  as  a  jf'^'W'd  for 
reoiK'ninff  and  again  examining  and  settling  tlie  cfwe;  nnd  while  the 
views  of  the  coniniittoe,  or  those  indicnted  in  tht?  resolution,  us  to  the 
meaning  of  the  statute  are  entitled  to  respectful  examination  and  con- 
sideration by  the  Seevetarj*,  they  are  not  binding  upon  him  in  tho 
reexamination  and  settlement  of  the  clnim.  He  must  look  solely  to 
the  statute  which  gave  him  jurisdiction  and  act  according  to  his  own 
liest  judgnient  of  iIh  meaning.'     86,  i*.  (frfuht-r,  IS93. 

765.  An  exeiruttve  oJlicial  cannot,  of  hi.s  own  authority,  appropriate 
the  money  uf  the  L'uited  Statei?  for  the  purpo(*e  of  satisfying  u  eliuni. 
So /'/'/that  the  Secretary  of  Warenuld  have  noiuilhority  toreimbui-se 
a  cliiiuiant  for  tlie  amount  uf  a  tax  a-s^essed  u|xm  liiiu  by  thu  military 
authorities  during  the  war,  and  expended  in  the  public  HcrA'ice,  whether 

'See  Dole  tn  (  761,  anU. 

«IS  OiMOP.  At.  <i«T..  122:  10  M.,  2S0:  12  lU,  3M:  4  Oimp.  Dw.,  .<t2«:  «  iii.,  RSft. 

of  an  enlin?  •U-iiiuriil  »r^f^ilt^;  nid-  uf  tti**  «wmi*  ""'riniv  uml  in  the  tw.me  riirhf,  mcli  p«i^ 
linl  ailon-anii"  if  a  wUK'tucut  uf  thu  wlmle  deinojui  and  u  tjuLtKxiuuiit  application  for 
the  reiiiainxWr  will  )>c  ilii^nowed."     -1  Cuiiip.  l)«c.,  ^'£A. 
»iyO|>iiu.AtUfn.,388. 
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or  not  the  same  was  legally  exacted,  hut  that  Congress  must  Ix-  applied 
to  for  the  necessary  action.'     XVIII,  iftiS,  M'lrr/,,  l/idS. 

766.  TliKGoverntiieiitwill  in  general  rcfiignize  HHKi|fnniontsof  clauns 
to  moneys  ia  its  hands  due  and  piiyulde  to  individuals,  ho  fur  a^j  to  eon- 
seut  to  pay  over  the  amount  to  tbo  H^^ignee,  where  thu  iUH»iguiuent  is 
made  a<'eordin)j  to  law,  W?.,  Sec.  3^77,  Rev.  Sts.*  But  parties  repre- 
senting iippiwing  interests  ennriot,  by  presenting  to  ii  lieiid  of  a  dejmrt- 
nieot  (-ontlictin<;  elaijn.s  to  bueh  money,  corapid  him  to  hecoiuH  a  .--take- 
bokler  for  them  or  an  arbitrator  upon  tho  nieritx  of  their  deujand^. 
Where  there  ]^  any  doubt  as  to  whom  tbe  uiuiiey  should  lie  paid,  tho 
rlaimant.'^  fbould  properly  havf>  recourse  to  Congr*-'*.-  or  the  courts. 
XIX,  26fi,  Drcrmfu-r,  m',. 

767.  Wliero  a  elaiiu  for  pa\  for  luilitary  service,  not  yet  allowed, 
bad  l»'en  won  from  thti  owner  In  a  iH't  un  a  horse  rare,  and  ;i  power 
of  attorney  to  collect  t!n'  wanu^  had  Iteen  e.xeeute<l  by  the  owner  to  the 
claimant,  A*/*/  that  su«-h  pnwer  w«>,  in  pffect,  an  a^j-ignment  of  tbe 
claim,  and  us  such  was^  whether  fniiidiilent  or  not^  "absolutely 
void."  under  See.  8177.  Itev.  St«.      MI,  !».'),  ^f,lrrh,  1.SH7. 

798.  NotwitUstiinding  the  equitable  prini-ipln  thiil  inleret<t  Ih  an  inei- 
dent  of  ft  debt,  tlie  rule  in  well  retried  thut,  except  wliere  its  payment 
b  exprci-<ly  stipulated  for  by  c«intract.  or  ^pei-ilieally  authorized  by 
atrt  of  Congi-ess,  the  I'tiited  Stntea  is  not  buuntl,  mtr  is  tiriy  executive 
official  empowered,  to  piiy  interest  on  elimn.>*.  whetiier  arising  out  of 
contract  or  otherwij^e.'    *XXI,  fitW.  Julij.  imo';    XXXTl.  i5<H!,  JA«y, 

'A  claim,  lli'^uttli  di.i:iiii»l  lty  ilm  Sui'ivtury  at  Wmf  t<i  bo  jTulHibly  jml,  cannul  in 
ecniTul.  in  tliL'uliM-iK-Qof  ntiy  ii)i])roiiriatioii  for  Iw  pnvnienl.  or  other  milhority  to 
kIImu  tilt*  Mtiiic,  ]>niin-rly  W  fiili*rtaiii<-il  T>y  him.  Anr]  uh^-n*  Id  jiilmi  ii]hiii  h  rlaini 
mtiHt  Ik-  clearly  i|iii[v  futile,  h  cmiKi'lvraltun  uf  ilo  iniTiui  uill  in  iieMt-niL  Ikj  out  <jf 
plare.  mii)  the  rUiinntit,  w  irlioiir  Uiiig  henrrl  tht-wim,  «ili  [trmicrly  lie  n-ff'TirM  to 
the<U'[>iirtiiirnt  of  (he>i>>vi'niiri<'iit  i*tii|H>m-nil  hy  liiwlo  lHki.-i<[>ei'itii-iii'(icin  in  tiiii  (-M>>4^. 

*  AfviifiiiiientJi  oleliiiriirt  not  nnt'lf  na  |>Ri<i.Tilitil  in  lliiii  KTtion  nruilo'liinvl  tu  bo 
"fltc«>tutfly  null  ari'l  viiiii";  Iml  ttii»  hUilni.-  wa^  inl<'ii'k-il  To  piv  ttd  the  liovem- 
■iifiil  iiixl  iiiil  tilt*  I'tnirniitil  Huil  lo jin-v<-it1  frxiiilH  tijmri  Ibf  TrriixUTy  iiii-l  the  i>ny- 
Bwni  will  Ite  s"'aI  a»  U>  hjm.  I'ncu  r.  Torwt  ITS,  I'.H.,  tlO,  l^j.a'nd  iinrhuntiefl 
citeil.  While  the  arivjiin ting  fitlircrfl  will  ni>tfti*i»rove|M>wersiff  Htt^»meynotosefiit«i 
in  aivoi^lniu'K  with  th«  Htatiile,  if  (iinhnrsiiitc  otEtriTX  in  fwt  iimke  )inyiiii'nln  lo  [>ei> 
eons  hc'I'lintiunruvoiii.tl  ui<1  unillfinittHt  |>on't>r»of  allomvy,  the  a)-eoiinlliiffoft)cera 
aw  rfinif*ll«l,  iiniift  iherlpripinnH  of  thi*  t^nitreme  Cfnirt,  to  ullow  tho  Hii'hiirfiing 
ollicent  <T«lit  for  sm-h  imviiifnts  in  Un-  jo-tllf iin»nl  o(  their  tui-oiLiitN.  I  {Vmi.  IVt:., 
Hi;.  Sc-e  &\h:  2  id.,  2115;  4  «/..  liW;  ((  i.f..  101;  1«  Opins  M,  (Jen.,  L'*;i.  Thi« 
WH*lioM,  however,  Atws  not  nrohihil  ihf  (taxnng  of  rliiims  to  heirs,  ilpviwH-s.  tisatKntw 
in  iNuikrtiptey,  (*r  e*>«n  voluntary  H-'<?<ii,'niHent  for  the  Iwuefit  ot  ci-"! iters',  ln-<^iin}>e 
the  paR<ini(  or  Irannferof  rlHiniii  in  fueh  roMttitoni  not  come  wil.hin  the  evil  nt  which 
lh<-  i-iatul.*  i* aimed.  Erwin  v.  V.R,i\7  l'.S..afl2;  tiooiiman  «-.  Niblark,  102  it/.,  ft56; 
2*'ouii».  l)w..50;  OiJ-.lOS.    See  also,  20  Opin«L  At.  Hen.,  ^TK. 

»An([Hnai  r.  Bavnnl.  127  H.  P..  2iM,2i»;  Haney  f.  T'.  P.,  ll.SM..  2«!  Tillwin  i-. 
V.  H.,  100  tVt,  4:{;  T.hM  v.  United  Slah*,  Deven-aiW  C't-  C'l(».l.y5;  t'nitMi  StAtoa  .■. 
McKee,  1  <^)tto.  ^V);  !  (hiinc  At.  Hen.,  i^M),  fiM;  2  i«f.,  483;  3  i'l.,  ftT-");  4  iii.,  14.  i:t8, 
S86;  5  id.,  72,  lOfl,  138.  m,  3M;  6  lU.  TAI;  7  id..  52.1;  9  itf.,  ,'»7.  449;  U  hi,  30;  17 
»rf,.  3M. 

In  the  abwtic?  uf  etatuturj-  authority,  a  militarv  otiictr.  in  viUerini;  into  a  cwrilr»ct 
ae  the  rpprBBenlalive  of  the  t-'nitwi  Hatci^,  shottlfl  not  plipulme  wild  th«  contmnor 
that,  in  cane  latyiiii-nta  due  hitii  nndf-r  thai  contnu-'t  arc  delayed  beyond  a  c-citaLa 
tiuie,  bu  will  w  entitlwl  to  claim  uKvreet  Ihvrvun. 


OLAIX. 


2872:  53,  427,  iTttrch-,  IS9S:  M,  464.  A>if/utt.  1898.  So  /idd  thai  a 
Stnto  or  Tomtory  was  not  piititli'd  to  Ik-  iillowwl  interest,  on  the 
aiiiounUs  found  ti>  have  liooii  oxiw»iuled  by  it  in  rai»tiii}^,  arming,  sup- 
portiiifr,  &c.,  voluiitfii'rw,  miclcr  tlio  art  of  Juno  27,  TSK:i;  that  a(^t  not 
making  provision  for  any  allowarnv  of  inlcrpst,'  LI,  *Jin>,  />fw;«Ae'r. 
ISSC;  i-2%Janwtry,  m7;  Llli,  -238,  Afnrrh,  iHH7. 

769.  Noillu^r  the  Si^crrtary  of  War  nnr  any  oxcctitivft  official  mn, 
without  iiuthority  from  ('on;^rf««,  be  rmpowprod  to  pay,  allow,  or 
favorably  ontLTtaiii  an  unliqiiitlati'd  flaini  f>r  t'taiiu  for  un  iiriscttlixi, 
undefined  uinoimt/  A  «*laiui  for  unli(midiit»'d  (iamnjfej*.  as  such  a  clftiin 
ificonKnonly  deHignntcd,  is  Holaim  foraiianHmnt  uottixodI)yan  pxprcss 
contra**t  or  capulilL'  of  lu'ing  iixt'd  \i\  i\w  terms  of  such  a  contract  Imt 
barfi-tl  upon  nil  alU'gcd  iiiiplit'd  contmt't  or  an  alleged  wrong.  M,  SSti, 
Jidy,  JS&2;  63,  1K<\  2l*8.  Junmiry,  JSD4:  furds  36:27,  .Voivmh^r,  iS97; 
39G0,  SepfrmlMU  J^S;  5573,  Jauunry,  1809;  5001,  March,  IS99. 
Surh  irlsiiiiiH.  if  within  the  dt'st-ription  of  the  act  of  Marph  3,  38H7, 
should  Imx  .sued  upmi  in  the  Court  of  ClaioH  or  L'.  S.  distric^t  courts, 
whieh  have  )hvii  invo.itetI  !»v  that  at-t  with  a  roiicurreiit  jnrisdietion  of 
cprtain  i-Iitims  ba*i<."d  upon  implied  rout nu-l.-<  witb  tlipGoverninont  and 
"fni-d!iumjf4'H  liipiidat^'d  or  unliquidiili'd."     20,  Itt'J,  Ortoher,  iSS7. 

770.  Tlir  Si'iTetary  of  Wur.  in  lliw  absnici' of  authority  from  Con- 
gresw,  is  not  empowered  to  allow  a  rlaim  for  nuttquidat-t^d'  thtmatjevf 
the  t<>nn  **dflmajjes"  beiny  here  used  in  it-*  lognl  sense.  In  j.'oneral, 
in  the  absence  of  a  .spcf^ilif  appropriation  by  Congress  for  the  pur- 
pose, Jio  pxecuiivp  or  military  officer  ran  IciKally  pay  or  allow  to  an 
individual  a  sum  of  money  not  expriv-ly  stipidaled  to  !n>  paid  to  him 
by  tbelpnnsof  a  lawful  contnu-t.  A  I'hiiui  for  an  anunintnot  fixed  by 
express  cimtra^-t,  or  eapablti  of  beiiij^  lixed  ai-eordiri};  to  its  terms,  hut 
ba*«ed  upiMi  an  alleged  implied  eontrnct  or  an  alleged  wrong  done  the 
claimant,  U  a  claim  for  unlitpiidated  daniagcs,  and  cannot  legally  l>o 
allowed,  of  it-H  own  authority,  by  an  executive  dcjmrtment  of  the  gov- 
ernment. Cluimanta  for  unliquidated  damages  must  have  recouiNe  to 
Congre.ss  or,  in  a  limited  class  of  cum's,  to  tho  Court  of  Claims. 
XXXII,  433.  Mat'cL  JS7J;  XXXV.  111.  January.  JS74:  XXXVII, 
iRZ,Jamtary,1876f  XXXIX,  4n»  i-I-ftrwary,  1S7S;  LlII,a7i),  AprU^ 

'(^mpore  17  Opias.  At.  Geu.,  .^«. 

'DenniHi-.  I'.  S..  1*0  Ct.  Cln.,  \W\  Itrauiiea  v.L".  S.,  iii..  21B;  I'itinfin  ir.  U.S., id., 
2Mi  1  foni|..  if.-.'.,  an.  S.s;i;  a  ."-/.,  174,  4K«;  4  ul,  4*!;  R  i.f.,  (iftS.  7T(1;  S  id..  707. 
But  luyumit  lutLV  bu  iiiwlc  furvuikur  amtfrinls  (iiriii'>lii.-<l  aiiO  n.-ivt\vii  uu>U-rft 
contrort  exprt*!!  or  ininli\i',  th'Hitfh  tho  prii-e  M  iii>t  tlxeil  bv  pui  b  contrai-l. 
MtClure  r.  U.K..  lU  O.  bU.,  17H;  IVnriis  r.  IT.H.,  20  /./.,  lift;  PitrTiiin  ».  U.  8.,  iii., 
2.W;  1  C'onip.  IK-i-..  2«3j  2«i..:i>t.*>;  3,-./..  .m'-.-WJ;  0  rV..  (M3,W3;  7  iW.  (dak-.!  >taivh 
12.  IflOl) .  Anil  wbere  if.  U  lo  tbe  nitciwt  of  xhi^  \'n\w<\  .Miik-n  Ibc  Si-.Tcti«ry  .if  War 
may  on  tor  into  a  sup|>lwiK*iilal  mntrxit  v>  tlli  n  contnu-l'ir,  •b'M'.iiiliimiiijiun  rxivlitig 
con'tmct  on  jiayimitit  lu  the  contrnt^l'ir  of  » t>li|ni1au-il  Hiini.  V.  S.  ■'.  (^>rliF<  EngiiwCo., 
91  U.  S.,  S-Jl ;  .Soiterlec  c.  U.  S.,  ;w  Cl.  Cb..  :il ;  i  Coiiip.  I3ee.,  54;  6  id.,  tf>3, 
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y;  33.  -W,  June,  18^.  Thus  /«*/</  thai  the  .SetTetan'  of  Wni-  was  not 
empowei-ed  to  allow  a  claim  of  ii  ccmtrm-tur  for  dnmage."*  for  the  uou- 
performaoce  of  a  coutract  on  the  iwvt  of  tlif  rniled  States,  no  sucli 
damag^c^t  beinjf  stipulated  for  in  tho  confnict.'  XXXII,  4.1:i,  Afarch, 
1S7^.  So  /r'A/that  tho  Socrptory  of  War  wa-i  not  rnipowcicd,  in  the 
absence  of  statutory  anthonty,  to  allow  a  claim  for  the  ust^  and  occu- 
pation of  buildings  taken  posj«e**ion  of  aud  occupied  by  the  mtlicary 
fluthorities  without  contract  or  agroemont  a^*  to  rent,  or  a  cUuin  for 
injury  done  to  such  buitdiiij^.H.  liut  that  the  claimant  must  have  reeourse 
to  Congress  (or  the  Court  of  Claim*)  for  his  reasonable  compensation. 
XXX VI],  .VU.  .V</y.  mre.  similarly  h,-l^  that  the  Secretary  of  War 
Was  not  empowei-ed  to  allow  the  claim  of  a  citizen,  who  bad  liceii  per- 
mitted to  make  certain  inipi*ovement»  u|wu  public  land,  to  he  indemni- 
fie<lon  account  of  alleged  iiiiury  to  hi*  property  and  businciw  caused 
by  the  extending  of  the  limit*  of  a  military  reservation  over  the  laud 
ot<-upied  by  him.  XLll,  5^2,  Aj/rtf,  1880.  So  held  that  tho  Secre- 
tary of  "War  wa*  not  empowered  (of  his  own  authority  and  discretion) 
to  allow  a  claim  for  indemnity  for  hii^  alleged  wi-ougful  an-eet  and 
imprisonment  as  a  deserter,  made  by  a  party  who  eUinied  to  have 
been  arrested  by  mistake  for  the  real  offender  (XXI,  122.  I^<nviiifjer, 
iSGo;  XXVI,  aiiT.  Jittir,  /'V6'^);  or  a  claim  Eur  his  arrest  and  detention 
*8a  deserter  made  by  a  parly  chiimiii);  U>  have  been  illegally  drafted 
(XlV,4i>."i.  Aprily  isn't):  or  a  claim  for  an  alU-ffed  wiitiifjfnl  iirrewtftiid 
conlineuient  made  by  a  pri>;oner  uf  state,  nr  siiH|KH't<'d  person  in  time 
of  war  (XV,  laJ),  ApriK  ISfio;  XIX.  KM,  JToreuJier,  imH:  XXX VI, 
522,  Juii'\  J87,7);  or  a  i-laim  for  rcinibur.»*emcnt  by  a  military  employee 
for  loss  of  wages  during  a  pcriiwl  of  an  arrest  and  tiial  by  court  mar- 
tial, tb^  eonvtetion  in  his  vst^a  having  lieen  held  tu  be  in\'alidated  by 
reason  of  a  drfe4-t  in  the  pniceedings  (XIV.  •i'J.'i.  F'^/riui/^,  J.W.j);  or  a 
<^laim  for  the  value  of  iiersonal  property  illegally  nppropriat^^d  by  a 
tfoUlier  (XL.II,  2U5,  Mtiff,  1879)\  or  a  elaim  for  the  value  of  jtrojierty 
taken  or  destroyed  by  tlie  army  during  a  war.  XX,  ti(»S,  JArv-  SSSG; 
XXXIIl,  128,  !/«/y.";.C^. 

771.  And  where  the  claims  were  for  corn  tjiken  from  a  lield  and 
damage  done  to  fences  by  l".  S.  soldiers  encamped  in  the  vicinity 
(Card  (Ids,  ^A'<«vwir'r,  AV5^);  for  damages  to  u  crop  by  cavalry  horsej* 
breaking  into  the  field  (Card  1553,  ./«/y,  1S95);  for  damage  to  a  pline- 
ton  and  harnejss  aitised  by  the  runaway  of  a  horae,  caused  by  a  stam- 
pede of  U.  S.  i-avalry  horses  (Card  2tfil,  AV/V^Ww-*-.  ISOS);  for  dam- 
ages done  by  V.  S.  troops  to  cro^is  and  fences  in  field  inaneuvres  and 
to  lands  used  for  drilling  puiiioses.  theiv  Iwiiig  in  the  latter  cases  no 
contract  express  or  implied  liy  which  the  Government  airn-eit  to  jjay 

>B«e4  0pu3«.  Al.  Gen..  327;  ti  id.,  4f»,  A16:  9iU,  81;  14  id.,  54,  183. 
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for  the  damages  (Caras  -JSliV,  June.  IHOS;  itfS8,  -168«.  ./u/r/,  7^5^;  4771, 
477:i,  .-l«?•M^  IHfkH:  mt,\  Oi:i>ifh'r,  M'iW);  ^</rf  That  as  rho  riaiins  were 
for  uiilujuifluted  duuiagp*,  neither  the  Seeretai"v  "f  War  imr  other 
executive  official  could  without  Htatiitory  authority  pay  op  allow  the 
same. 

772.  S\'herc  u  claim  for  damages  on  act-ount  of  an  alleged  infringe- 
ment Wy  the  L'tiit«<L  States  of  a  patent  wa^  made,  inid  that  if  the 
elaiui  weit'  ^iiNstan tinted  l>v  proof,  it  wouhl  hv  one  for  nidiquidated 
damage**,  which  llie  Seeretury  of  War  would  ttol  Im*  empowered  to  |)ay 
without  authority  of  Congress.  Card  .195,  ymvmber^  ISQ^.  and  Janu- 
itrij,  ISftS. 

773.  Ill  ihe  alweut-e  of  legislative  authority  the  Se*!retary  of  War 
cannot  allow  a  elaint  for  unliipiidaled  (httiuiges  dtivetly  nor  uau  bo 
allow  it  iiidireetly  hy  entering  into  a  suppleinenlal  eontraet  to  allow 
it.  Thus  wln'i-e  it  was  proiKtsiil  by  sii|iplcnn'ntal  eontmct  to  ('ompen- 
sate  the  eontnietiir  *"  for  all  losses  arising  fnnii  dehiys  caused  hy  the 
aforenietiiiotie<l  nKiditic^alirrns  of  plans  and  ><pei-itiealiinis  and  for  all 
other  claim.--  of  wlinlever  niitui-c.  arising  uiidi-r  said  original  i'ontr.iet." 
Af/ii  that  this  stipulation  being  for  the  payment  of  uriHi|uidated  dam- 
ages the  Secretary  of  \\'ar  was  with4iut  authority  to  hind  the  (.loveni- 
ment  to  the  same.'     Curd  liiiT.').  .lA///,  /^W;. 

774.  Tlie  deelanition  in  the  Vth  Amendment  to  the  Constitution, 
tljat  privati'  pnjjwrty  shall  ru»t  he  taken  for  public  use  without  just 
eompensatiiui.  adds  nothing  to  the  authority  of  the  Secretary  of  War 
to  allow  a  claim  for  eompen.satioii  for  real  or  personal  property  taken 
for  the  use  of  the  army  or  of  his  deiMirtiui-nt.  Congress  ahme  (or  in 
some  iiuies  the  Court  of  Claims)  run  authorize  the  jwiyment  of  the 
eomi>ens(itiou  here  intended,  and  in  the  absence  of  authority  from 
Congivss.  it  would  bo  quite  beyond  the  pit^nnee  of  an  executive  officer 
to  iL-4>unu>  to  puss  linal  judgment  upon  the  merits  of  such  a  claim. 
XXX\'I1.  7,  JtKUiiry,  JS/o. 

776.  //t/if  that  the  provision  of  Sec.  ^480,  Key.  Sts..  making  it  unlaw- 
ful to  pay  ccrlitin  t-laims  against  the  I'rdli'd  Stales  to  persotw  who 
pi\>iiioted.  &c.,  llie  late  rebellion,  created  a  personal  di.sability  only, 
which  fould  not  opemle  against  the  hcij-s  «f  parties  thus  dis(|ualitied, 
unless  they  too  participate<l  in  the  reltellton.  XXXIX.  41",  J'\hr>iitrt/^ 
1S7S. 

778.  Without  tiijcrial  luithority  for  the  purjiose  conferi*ed  by  Con- 
grefi!*.  the  ^•fcufirt  bi-anch  of  the  (.lovernnient  cannot  be  cmpowerod  to 
pay  any  claims,  in  fnvorof  the  '■^«/rt/"  o^vners.  for  property  destroyed 
or  capturcil  by  the  enemy,  or  taken,  destroyed,  or  damaged  hy  the 
Foleral  triM>i>s.  tw  appr-opriatcd  for  the  use  of  the  Ke<leral  army  by  tbo 

'  Uat  nee  note  In  }  'Di>,  mid'. 
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niilitarr  nuthorilirs;  or  far  land  or  buil<ltn{{s  ac('U)>ic<l  fur  inililiiry 
purposes:  or  for  land  or  property  oct-upipd  or  uacd  in  milking  fortili- 
calion.t  or  otherwise  ia  tln>  <'omnion  (|fft'nw — during  the  civil  war, 
and  in  the  absonce  of  authorized  exprej«  contriict.  C'laims,  howevor, 
of  ibiw  class,  whert*  the  takiiijr  or  use  of  the  property  for  ji  pitMit-  pur- 
pose has  iM'en  justiHt'd  l»y  a  uoi-eisity  of  the  sorviee  incidenl  to  a  public 
emergeiiey  {and  the  officer  making  the  seizure,  A*-.,  is  thus  relieved 
from  lieing  ironted  as  a  t re4pns.-*er  and  made  personally  ariienablo  in 
daniagev*'),  yet  may,  in  view  of  theeoi"*titutional  provision  for  the  ren* 
derinp  of  just  compensation  for  prU-ate  property  taken  for  publie  use, 
be  sued  and  recovered  upon  in  the  t'ourt  of  Claims,  wherp  within  its 
.statutory  juriwiiction.  In  such  r-ases  theol>H|ration  tluis  created"' raises 
an  implied  promise  on  the  part  of  the  I'nited  States  to  mimhuiso  the 
owner."'  XX.  .l-j.i,  :>!ts.  April  and  JA'v.  I/ifJO;  XXII,  3it4.  Jr/^uMi, 
tSeC;   XXVI.  52.  '242.  Sejitemh^r  rtn.i   IWr-mher,  J8fJ7;   XXX\'I,  1, 

777.  As  to  the  claj*ses  ()f  claims  for  (|uarterma8ter's  and  ^.uhsisteneft 
store-S  authorized  to  )«r  settled  by  the  act  *>f  July  ■),  IHi;4  {as 
amende*!  by  isiibseipietit  aot-*.^  and  now  iiu-orpomted  in  Sees.  ;iiH)  A 
and  :i>»i'  B,  Hev.  Sts.),  it  was  Md  an  follows: 

i<t.)  That  the  term  — '*^-l//  clolntA  of  hnjal  citizrUJi  in  Staten  not  in 
rvMiiott"  meant  claims  not  only  of  **loyttI "  i;laimunts  but  c-luini.s  ori(^- 
nating  in  States  which  were  not  in  insurrection:  and  that  if  the  idaim 
did  nut  so  originate  it  wa;;  innnad'i'ial  where  the  claiuiant  resided  ol* 
that  the  claim  was  meritorious.'  XVU.  5!t9,  Ju^uary.  18G6;  XIX, 
538.  J^v/7.  SS06:  XX,  318.  3JJ,  Jonmny,  JSOo;  XXI,  ID.  132,  243, 
W8.  jXwvmW,  J8G5,  to  Fdn-iciry.  ISm;  XXXIJI,  125,  ./<v,  18T2. 
On  the  other  hand,  a  claim  ot-iginating  in  a  State  ^Stot  in  re^jelUon" 
wa»  htlil  witliin  the  act.  iillhouj.'h  the  State  or  loiiility  where  It 
originatt'd  may  lia^o  \fw.\\  iit  the  tiuie  m-i-upied  by  the  «ncu>y  or  the 
theatre  of  war.  XXV,  «21,  June,  ISGH.  Ilefd  fiirtlier  that  the  fact 
that  the  claimant  was  a  foreigner  (XXVI,  352,  Pecemhev^  1607),  or  a 

'Hep  MitrhptI  r.  Ilamwnv,  13  Ilnwanl.  II.S;  I'nited  StAt**  r.  Riiswli,  U  Wallace, 
a2!)i  rarliain  •■.  Tin*  Jii»ti<'(^,  *}  (ia.,  ^1;  (iritiin  t.  Witmx,  21  In.).,  :W1;  Clwk  r. 
Mitcht^ll.  (;4  .Mo.,  .^liT, 

'I'niiwl  ^^l^ltfs  1-.  HuAii'll.  [S  Wallacj',  rtilO.  In  view  oj  the  i^reat  niimtter  of  daimi* 
of  "Inynl"  jipnuniH  fort'fi[ii|ieruwlinii  f'lr  pr*tiK?rty  apPMprinte^l  nr  dwrtroycd  during 
the  civil  war,  Coiitnvefi  from  tiiiK<lti  liiiiemailf  kimh^iiu  iirovution  for  the  itivc:'!  iKalJun 
and  allowaiico  nf  <f-rlain  i-lainis  of  thw  nature; — as  hv  thp  act  nt  July  4.  LSiH;  the 
"Capture"!  and  Ahandfun"!  I'n-i'i-rty  Act,"  of  Marrh  li,  1W(.T,  aiithorininR  th«"  ri^cov- 
ery  of  \h» jirtrtt:^!;i  rd  vertaiii  iirojwrty  win^l  and  paid;  and  Ihw  act  u[  Muroh  3,  1871, 
e.  S,  estahUshintf  the  "Southi-rn  CTIainw  <'nmmissinn." 

'  Ab  til  the  *Bei.t  td  the  ame>idiu«nl  by  clu>  act  of  Feb,  IH,  1875,  atw  15  Opinx.  .\t. 
Gwi..  a"!. 

•Hoe  the  t-onwtniirtion  of  the  act  of  IHIH  liv  <'iin>rrtws  in  tlip  rahf^winL-nt  arl  of 
Feb.  21,  18«7;  also  Circular  So.  51,  of  the  War  l»epartmdnt  of  ISft'.,  *w\  V2  Ojiina. 
At.  Gen..  SBri.  -m. 
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woman  or  non^-omlmtniit  (XXI^  4*>i.  Jutie,  L'iGfT),  or  an  eleeinosynniy 
corponition  (XXX.  4i5.  .Ai/v.  Ji^O).  could  not  entitle  thi*  clttini  to  l»e 
eritertuinf^d,  if  it  did  not  arise  in  rt  "loyal"  State,  lint  /*f7*/  that  the 
claims  of  olfirers  or  soMit^r-*  (m*  well  m*  Mitli'if*  emplovetl  with  the 
aiTliy)  coiilrl  nut  lur  tletianvil  l<y  tin"  Hct,  siiu-e  surli  rlainis  could 
not  1h'  siiij  to  iiavf  (inv  locttlit.v  of  orlpiri  otbt-r  than  in  the  flrmy  itself. 
XXII,  177.  J/,/(/.  m'tJ;  XXIIL  4.S5.  vV./y.  W6Vy  XXIV,  i9S,  April., 
JS67;  XXVI,  (S3,  ddiiu^e,  IHOr,-  XXXIII,  523,  Kowinhr,  JS72.  So 
/**/</  that  the  at-t  did  not  preclude  (he  entertaining  of  dniins  of 
'Moynl"  niomheiN  of  the  Cherokee  nation,  for  property  taken  for  the 
use  of  theamiy  in  the  territory  oi'<-npiod  liv'^iu-h  nation.  XXX,  20, 
July.  ISC9.  And  /r^W  in  a  case  of  a  claim  for  ''rinartermaster's  stores" 
.arising  in  a  "State  in  rchpjlion."  timt  tlie  fin-r.  that  the  c-hiiniant,  a 
resident  of  such  State,  had  since  hccn  pitrdoned  l>y  the  I*i-esident  did 
not  entitle  hiiJ  claim  lo  l)c  entertaineii  under  the  act;  the  pardon  clta- 
pensinn  indeed  with  the  iie<vs>ity  of  provinjf  loyalty,'  hut  not  other- 
wise modifyinjj  tho  statu.s  of  the  claim  under  the  ritatiitc.     XXVI, 

(A.)  That  the  temi  •'ijufirtiTmajiter's  stores"  did  not  include  t^nt,  or 
the  ii-se  arid  oi-cupation  of  land  or  buildinjfs  h}'  tho,  armr.*  XVII, 
5ftO,  J-Urnart/,  J806:  XVIII,  506,  Januart/,  mC:  XIX,  J28,  FA- 
ruary,  isOO:  XXVI,  51.  S^j'frmhtT,  m'7;  XX^■III.  159,  Ocfvf^, 
J.SGS:  XXX,  4:w.  47:J.  Ju!./,  1H70;  XXXIII.  liiT,  ./<v.  lS72f 
XXXVII.  U,  Janffarff,  lHJ-'t.  And  hdJ  that  a  claim  for  rent,  or  dam- 
age to  rwd  t'jttate,  could  rmt  hi,'  entertiiinod  under  tlnj  act.  althoujrh 
the  premisest  were  in  fact  restoivd  to  the  claimant  as  owner  at  the 
close  of  the  war  (XXVI,  454,  February,  jAgS);  or  (hough  rent  had  in 
ffcft  heon  paid  l»y  a  military  ^ubttirdinate.  thixiiigh  ijfnorariM'  or  mis- 
conception of  the  law,  for  a  portion  of  the  period  of  the  occupation 
(XXVIU,  15!t,  gttjjra);  or  though  a  cmlracf  for  rent  had  in  fact  been 
enU'red  into,  jf  »*uch  contnict  was  not  an  expref---*  wrilt<?n  coutract, 
duly  approved  and  legally  valid.'  XXX,  434,  €/"«»(«■,  Jif70.  Ildd  ixxt' 
Iher  that  chiims  for  cotton  (XXVI,  247,  Decenibei\  JSG7),  and  for 
lumber  (XXVI,  'A'AX^Jiiit'tm-y,  ISGS),  seized  in  the  enemy's  courttry 
and  used  to  strengthen  foititieations  could  not  he  regarded  as  '*i|uar- 
termaster'K  stores."  Aud  »o  AcWof  liquor;*  taken  f^ir  the  use  of  the 
medical  dciKirtment  of  the  amiy  in  North  Carolina,  in  1805.  XX, 
5fiH,  .Ij^riL  ISGO: 

(f.)  That  the  tcmi  "pi-operotfit'or"  wa.-*  not  to  be  construed  as  intend- 

'  roi(i?it  StAtw  r.  KleJn,  i:(  Wiilliicf.  VI»:  Annrtroiiz  v.  rTnitwt  StaUa.  iVi,,1H- 
■8ee  12  (>}iin9.  At.  (fen.,  4>'ft. 4KSt;  ul»<>  \\,w pmrimt,  iXvnwd  (nun  Xhv  act  <if  Feh.  21, 
IM7,«d.I«J  toSers-.^Wrt  A..ai«l300  B..Rt-v.Sts. 
■  Aii.1  we  Filor  %:  United  SUitee, «  Wallace,  -US. 
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ing  npcessarily  an  offipernf  tho  QimrtcMiinstpr  or  Siil)sistpneti  Drpiirt- 
ment,  tjut  thnt  it  properly  inrludod  any  t'omniaiidcr  or  other  otiieer 
WDrranted  under  tho  circuHiKtaiiwsof  the  case  in  rocRiving  or  taking 
the  storcit.      XXI,  7i',  Sumufh-r,  ISO,'. 

(f/.)  That  thi!  proviso — "if  oonvim-i'd  *  •  *  of  ihr  loyiiUy  of  the 
riainmnt,"  in  L'onn('<!tion  with  thi?  rest  of  the  Htatut^*,  oindf*  tho  Qimrtor- 
master  (ifiiiTiil  or  Oominis-sary  (Jmornl  of  .Sub-sistencp,  thr  iwi-hutive 
judge  on  thL'  (picfltion  of  loyalty  in  each  cii-to.  XXXI,  liit^i,  A/yrU, 
JS7J.  And  /u'M,  further,  that  tho  aot  devolved  the  function,  of 
examining  and  n-iKirtiiig  uik)u  iho  claims  spe<'Jtied.  on  tho  Quartor- 
moHUT  (loiK'nil  and  Cotiimissary  (Jeneral  as  public  offirials  of  the 
UnitiMl  States  nilher  than  in  their  inilitnry  rapacity;  and  that  their 
action  under  the  .-ttaluli'  was  therefore  tinal  and  not  suhjeet  to  review 
by  u  military  suiH.'rior  or  tho  Sucri'tary  of  War.  XXXVII,  554, 
ifrty.  JSTfJ;  XLIX,  338,  Sr^Umhcr.  JSSA,-  83.  i'Jo,  Jur,,',  I^SO. 

(<■.)  That,  in  view  of  the  condition — "and  if  oonvini'^ed  •  •  *  that 
the  stoivs  have  aetually  tn'on  received,  or  taken,  for  the  usy  of,  and 
DHod  by.  the  army."  no  dairn  coulil  be  eiit^'rlained  for  articles  not 
actually  prfHMired  for  a  legititiiate  utilitary  tixe  and  ai^tnally  ui^ed 
acwi-dingly;  (hiiw,  that  claims,  fur  iLninials  nr  other  pro|«T(y  taken  for 
iwfrtonal  Uht:  or  pi*o(it  liy  noldier.'?,  emnp-fullowert.  »Jte.,  eouki  not  Ik) 
entertained  iinder  the  act-  XJX,  5^3.  J/ntcA,  H^tifJ ;  XXI,  Tit, 
Jforen)f>,-r,  IStSU ;  XXIV,  503,  Jfoy,  JSr,7 ;  XXVII,  ItKJ,  Sfpffmher, 
1S6S;  XXVin,  oti.  vlm/w*f,  ISGS.  ' 

if.)  That  the  proviso  at  the  end  of  the  act  (Iter.  SU.  ^  30fi  B.)  anther- 
izing  tho  extonsinn  of  its  provisions  to  ci-i-tiiin  pluM's  included  in  the 
*'lStat«'s  in  i*et>ellion,"  could  not  1k>  extended  to  any  hKnilities  not  thus 
specified,  or  to  iwrts  of  in!«nrrcclionary  .Slates  excopt.<Nl  by  prochima- 
taons  of  the  President  fmni  fho  o|>erfttion  of  certain  s|)eeial  restrictions 
but  not  from  tht>  status  of  liciiij*  in  irisurre<*tion — as  tho  pati^he!* of 
Louisiana  ref<'rrcd  to  in  the  i>r<M:'lamation  of  Jany.  I,  I><(i8,  or  the  port 
of  New  Orleans  nit  nfTtvted  by  the  proclamation  of  April  "2,  18<J3. 
XVII.  (M>7,  F'ln'Htiry,  ItiCC :  XX,  IJ'.hh.  .I.'.S,  h'.lnutrij  and  April, 
J8G6:  XXI,  243,  Khrmmj,  ism;  XXII,  2ii:i,  Juit/,  mO;  XXXVn, 
5.  71,  •/"""rtry  and  Och^ter^  J87-J. 

778.  Where  certain  cotton  wjw  accidentally  dealruyed  by  tir«  during 
the  possesision,  by  the  military  foi\-es,  of  Mobile,  Ala.,  in  IB65,  ft^ld 
that  the  owner  wa.**  withimt  h-gal  claim  against  the  ITnited  Statei*.  For 
injiiries  to,  or  destruction  of,  personal  propeity,  incidental  to  legiti- 
mate military  operations  in  war,  the  Government  \a  not  ivsponsihie,' 
and  the  settlement  of  Kueh  elaims  arising  during  tho  civil  war  wb«  ape- 
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oially  inhibitod  liy  tho  act  of  February  31,  1867,  c.  57.     LV,  S:28, 

.hintmnj,  1SS8. 

779.  A  Spmiinh  ves.-*<_>l  was  captured  by  the  army  in  the  harbor  of 
Ponce,  Porto  Kico,  ul  the  time  of  the  landing  of  the  V.  S.  li-oops  aX 
that  [ihicc.  and  ua.-*  ik'taini'd  iind  used  by  the  V .  S.  inilitury  iiuthoritiea. 
The  captain  uf  the  vessel  subsecjuently  made  elaim  for  diimages  on 
aecoiint  uf  sui-li  detention  and  use.  Held,  that  the  chiiiimnt  wud  not 
h'jjiiliy  entitled  to  i-omperisiitinn  for  llic  wfizuTT.  use  and  detention  of. 
or  for  damages  to  the  vos.-*el.  ns  it  \riu<  private  property  belonging  to 
the  pneniy  and  seized  in  a  hostilo  country  by  way  of  niilitftry  ncce^oitj* 
for  tlie  iKMiefit  of  the  iirniy  of  the  United  States.  Cai-d  G040,  Mtn'ch, 
JHfiO. 

780.  W  hen^  n  claim  wa.*<  iiinde  by  the  owner  for  damage  to  a  dwelling 
h(niso  •■  by  a  shell  (ired  from  an  Amoricaii  wiirsliip  on  or  about  the  fifth 
of  July,  l.siiN,  during  the  twinibardmeni  "*  of  Santiago,  /«V'/,  that  tiie 
Unitod  Stal<'s  wa>t  not  legally  liable  for  the  claim.'  Card  5619,  Janu- 
ary, /Sfffi. 

781.  Claims  for  property  taken  from  loyal  citizens  for  the  use  of  the 
L'nion  ai-iuy  during  the  civil  wur  wero  taken  cognizance  of  by  th<* 
Southern  Cliiiitir*  ('onnnis-tion;  but  this  fommissjon  by  an  art  of  dune 
1.^,  IHTS,  wiv*  brought  to  an  end  March  Id,  Ishu.  Such  claims,  except 
ill  certain  ttpetial  vixava,  were  excluded  from  the  juriitJiction  of  the 
Court  of  Claini.-i,  niid  the  general  !«tHtute  of  »ix  yearV  limitation  would 
exclude  fmm  it.^  juri-^diction  any  such  claim**  a'riiung  at  dutf>  prior 
to  that  period;  nor  ha«  the  Seti-otary  of  War  Hutlwrity  to  allow  such 
claims.  The  only  means  of  relief  which  could  now  be  afforded  in  such 
cases  would  be  by  express  lcgii«latifin  of  CongivA->.'  61,  4ti8,  i'h-tiih'n-, 
1893;  Cai-d  27iJ4,  iVoiVwAer,  iS'Jfi. 

782.  \Vhero  a  pnynmster  of  the  army  seek*  to  Ije  relieved  from  lia- 
bility for  public  funds  stolen  when  in  Ids  charge,  be  i«hould  credit 
himself  ill  his  account  current  with  the  uniount,  and  this  credit  being 
disallowed  at  the  Treasury,  he  will  Imve  the  recourse  uf  an  ttpplicatiou 
for  relief  to  the  Court  of  Claims  under  .Sec.  1\}'A\  Wvv.  .St--.  Jt  biv- 
been  ruled  by  the  Suprenift  Court*  that,  until  the  disbursing  officer  has 
been  "held  responsible"  I'y  tlie  accounting  offi^-ers.  his  right  to  have 
recourse  to  the  Court  of  Clauus  doc*  not  accrue.  51,  43y.  January, 
189g, 

783.  The  United  States  is  not  ivsponsible  fur  unlawful  acts  of  its  sol- 
diers or  emplnvee.-*.  and  tlu'Secrt-tary  of  War  i«  not  i.Mu[M)wei*ed  to  allow 
n  chibu  for  personal  property  stolen  or  illegally  ap]>ropriated  by  a  sol- 

'fM-c  U.  S.  I',  V»c\\\c  H.  R..  lai  IT.  S..  'JST.  «irl  ttiitlioritJMi'itwl. 
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(lier.  Lni.  S7'.),  Apn'L  I8ff7;  33,  Ifi5,  J.w«,  lfi89.  So  held  that  the 
I'ntt^Hi  States  wiih  not  liiible  to  n  Htizcti  for  the  vulucof  timber  cut  on 
his  laud  hy  i^oldJorN,  wronjffully  hut  in  ignorantrf  thiit  thfi  liind  IndongBd 
to  cliiiiimnt,  evi'ii  though  such  ^oldivr.s  wc?r(<  ut  the  time  iUif(ngt>d  In  the 
dischiii'<;i!  of  oflicial  <lutu>s.  The  r(-ini?<ly  In  t<\\A\  u  ciise  i.-<  u  suit 
fi<;ainst  the  ii)diTidiiul^  who  comiiiittod  tht;  tivs|jH«8  or  un  iippltmtion 
for  rL'li(!f  to  Congrc^-*.     38,  .'^1!>.  Fth-mnj.  ISflO. 

784.  It  is  well  settled  tlmt  the  I'nitiMl  Stuli-s  is  nut  Icgidly  re^iKiiiHible 
for  t\u'  torlH  of  ils  ofticrrs  or  {tijfciit.s.  whether  of  n>iiiniission  or  uuiis- 
8ion.'  Thus,  where  the  diiiins  were,  for  |X'rsoiial  injuries  inllicted 
upon  citizens  .by  I'.  S.  soldiers  (Ciirds  'jK***,  iHuhrr.  l.'im:  t;H>i), 
J/iffvVi.  1S99:  «58)i,  «tt4a.  Juw,  Ifimy.  ffiraid  in  suppoi-tinjr  the  wife 
and  rhihli-eii  of  a  riti/^Mi  killed  hy  a  soldier  (L'ard  AriHl.  .Vw/w/./jfr, 
]89H)x  for  djiiuaj^t's  on  an-oiint  of  injuries  ivsulting  from  in-eidental 
shooting  of  a  eitixeii  by  a  sohlier  (Cards  *t2rtil.  Xi'ftwf/rr,  iSfM;  5H88, 
March,  IHHO);  for  daninfiox  to  railrfiad  train  equi|iment  l>y  soldiers 
travollinj''  thereon  (Cai"d  Ti-tS;-*,  Ifxtmlitr,  ISiKS);  for  diiiuitjres  on  no- 
count  of  injury  rweived  whileaeontniet  nuiv^'on  a  I'.  S.  lnins])ort  ami 
due  to  alleged  iiegligenee  of  olHeiaUs  of  the  (Tovei'iimciit  (t'sird  i!t>41. 
Jiiitf,  IKVi):    -fi'lff  that  the  (jovernment  was  not  legally  i"PM|)nnsible.* 

785.  Two  rnitivci  women  of  Forto  Kieo  reeeiveil  gun  shot  wounds. 
the  ae4'idi'iital  rt^tilt  of  a  shot  lived  by  a  U.  S.  soldier  who  at  fjip  time 
lawfully  tired  the  s«nic'  while  lUtorupting  to  arrest  another  jmrty;  they 
rfubuiitted  eliiinis  for  dauiages.  //./*/.  that  the  I'liit-fd  Statics  was  not 
legally  liable  therefor  whether  or  not  there  was  iiegligenr-e  m\  the  |iart 
of  the  soldier.  Hut  as  these  eiaiins  were  of  a  elass  f  i  »r  whieh  ( 'oiigress 
sometimes  makes  eompensulion.  aiul  a-s  the  military  authorities  were 
*»xereising  all  the  powers  of  government  in  the  Island  of  Forto  Kleo, 
fuh'tn-jf  that  conipensatioii  frtr  the  injuries  eould  legallv  be  iniuh-  fi-inu 
the  revenue.-,  of  the  island.  If  niiule  however  in  the  form  of  an  annuity 
it  would  remain  openitive  <luring  the  tonlinuHnei^  of  tlu'  niililuiy  gov- 
eminent  only.     Can!  WU-J.  Jini'-.  J^r/ff. 

786.  A  tuildier.  though  become  by  diseliarge  u  eivilinu,  lias  no  claim 
against  the  l^uliil  States  for  \my.  in  the  nature  nf  diunages,  fo"  a 

'  Riman  f.  r.  S..-M  C.  Lix,,  ASS;  GiMuns  r.  t'.  S.,  8  WbU.,  a«B;  id.,  7  Ct.  tli-.,  105: 

^lonniii  r,  ir.  s.,  u  Wall,,  .vn. 

Jn<])n'  Ktory  in  liii>  wijrk  nu  mmivy.  f  319,  «ay«;  "II  if  pluin  ihul  iUl-  (tovvrii- 
iiivutilHt'lf  isnol  resjuMisible  for  llie  ■ni»'f«a«anc«g  or  wmngfior  iit'jiligt-iu'f.^  i>r  otiiw- 
tfiniisof  duty  of  Xhf  siitHinliiiulf  nflii^trn  or  H)l<>nt'<  ciniilnvitl  in  lln;  piiNlii-  win-ice; 
(or  itd'iesnotunileryikt.'  luitauruiUt-  tt>  uiiv  [h.'i>uu  (he  leVUly  ul  huv  «i(  tin;  oltieuni 
orat^-Ot^  whoat  it  eni|>l.iys  cliice  lliut  wunld  involve  ll.  in  atl  He  oiM-'mtion^i.  in  t-ntl- 
kflftemtiarrasNmi'Utsi  uml  (liliiruititr*  uikI  Iohm-j*,  vihirh  winilil  ]y>  lOihwivlve  uf  the 
pablip  inieTv?!.-." 

*  While  llie  i  iovernnient  t"  not  iwriiniBrily  H'K^x inmlilr  J'»r  Iorl«  <-oinniitle<I  l)v  olH- 
{-era  Aifl  ftvlUi'sl  iiii-ii,  till*  UIUt  mm  «<j  iv:<|KUiMtf1e  luiil  Mwdn  fruiii  Lii^ir  liHliilily  tii 
civil t-iiit  uiuy  uikI  t<lionl>l  id  C8*es covered  by  the  54th  A.  W.  be  imjcewied  iwain^'l  as 
nojiiireil  by  lliat  Htlii'le. 
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period  during  whit-li.  thou^rli  iniuK-etit  in  (act,  he  was  detained  awaiting 
trial  for  a  liiilitJirv  utfen*-*'  and  urtioii  on  (lie  pi-oi-eedin^is.  42.  315, 
Auyni't,  /'V.W.  So,  wlioiv  uciviliuu.  iirivj'tefUni  ri*iL»unablo  gtx^iuidsof 
suspicion  tliut  Iil*  was  a  dexorter  fi-oui  the  military  service,  was 
detained  in  conlineinental  a  ntilitJiiy  iK)st  till  it  vav*  (LSi-<Tt*inpd  that  he 
was  not  8iK-h,  held  that  ho  had  no  lc(jal  AtCxm  for  dama^ft's  aj»ainbt 
the  rnttc<l  Stales.     48,  U:>,  OrUitKi-,  As'/M. 

767.  Wherr-  in  the  injurse  of  thi''  traiis|xirtation liy  railroad.  atGovem- 
nieiit  fxpcnsu.  u£  an  oltifir's  allmvaiK-e  of  perwnml  Imj^ifagx-,  the  Ixtxes 
containinjj  the  same  were  hroki-n  into  and  a  iwrtionof  the  property 
waa  stolen,  hdd  that  the  remedy  of  the  ttllieer  was*  aguin^t  the  raili-oad 
txjiDpany.  nut  against  the  Cniti^d  Stali-s.  The  United  States  doe*  not 
oiakf'  it-wlf  an  Insurer  in  Mu-h  a  ca»*e;  nor  aui  the  vlHcer  i-equire  the 
United  States  to  sue  the  (^xiiniMiiiy  in  damages,  for  tliif*  eouUl  \vd  done 
only  on  the  tln-ury  that  the  United  States  was  re^^>on^^hle  to  the  officer 
for  till' viihie  nf  pro|j<Tty  Uwt  by  no  fault  or  negligence  of  its  own. 
XMX.  57-J,  Ihi-^mhn\  hsr>. 

788.  A  t>'|-ti(ii:ate  of  iiay,  asdueonutinal  ittatement.  was  erroneouslj- 
given  Ijy  liis  i-ouinianding  otficer  toa  soldier,  to  whom  there  was  in  fact 
no  ]niy  tlue.  Tlie  wldier  endorsed  the  i-ertilieate  for  e<)llerlion  to  a 
bank,  l>y  whieh  it  was  endorsed  for  the  rsanie  [nirpose  to  uiiothi-r  hank. 
This  bank  preseiitt-d  it  t<i  a  paymaster  win*  piiid  it.  On  di.ieovery  of 
the  error,  the  amount  was  stopi>e<l  against  tlit*  payniasti-c.  The  second 
bank  then  reriituh'tl  (o  him  the  snni  [mid.  and  made  eluini  for  it  upon 
the  Will'  n«'iiarlnii'rit.  Ilthi  tlnit  siidi  liatik  hat!  nu  legal  claim  upon 
the  United  Sta!e.v,  but  that  itw  rwonrse  whs  pioperly  againhl  the  tirst 
bonk.    36.  447.  OHi^r,  JUS!/. 

789.  S'r,  ]iiiH,  Rev.  St*i..  applies  only  to  elaitus  for  ndief  from 
a<'4'ountiini]ity  on  the  part  of  iii'tmil  (iffieeiM  of  Ihe  urtny,  aM<l  i-annot 
be  extended  toa  case  of  sm-h  n  claim  nnuSe  by  a  ]H'i-son  fonner'lv  in  the 
artny  hut  long  beconie  ii  civilian.     65,  KiT,  JA?//,  AV.O^. 

790.  ^Vher^  a  ctnini  was  made  for  i-ompcrisation  for  lime,  eost,  and 
expenses  incuri-ed  in  going  fffim  Brooklyn,  N.  Y.,  to  Governor'^ 
Island.  N.  V.,  to  collect  fees  duo  as  n  civilian  witness  before  a  eourt- 
uiartiai,  /ulif  that  there  was  no  provision  of  law  for  the  payment  of  siuch 
a  claim.     Cai-d  1S07.  .VV/jvwjA^t,  JSfK'y. 

791.  There  is  no  law  authorizing  the  Kxecutive  department  of  the 
(ioverninent  to  pay  claitns  for  damage;*  on  account  of  injuries  re(*ived 
by  person.^  employed  in  the  construction  of  public  buildings,  or  in 
river  and  Inirbor  iiin)n>vement.s,  and  In  the  nb-^iMicc  of  such  a  statute 
tlie  ExiH^-utive  depiirUnent  is  without  power  to  pay  them.  Cards  8tJ6, 
Sept-ember^  189.^;  !i(t«l!.  J'^^riMri/,  1896, 
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799-  A  joint  resolution  of  Coiigre**  approved  Feb.  23,  IStiT.  provider 
"that  all  (-KT  Hieni  cii»ploye.s  df  tlic  Oovenmu-nt  on  <iiity  hI  Wa^hinjj- 
toii  or  i^l:*ftwhi>fo  .shall  Ik;  ijlowed  tl)o  drtv  df  oach  year  wLu-b  in  cele- 
brated a.-*  ■memoriitl'  or  'Decoration  Day.'  and  tbo  Fouitli  of  July  of 
icli  ytMir.  an  holiday  wtid  .shall  n-ccivo  rlif  anino  y^ny  us  nn  ii(hi>r  days." 
jK-r  diem  vinploye  of  the  Gi)V<'rnnioiit  at  \Ve.-t  Point,  N.  Y.,  Iiavin^ 
befln  rrfiised  pay  for  the  Fourth  of  July,  [!iubniitt<-d  a  cijiini  ihiTf  for. 
/I'J'L  that  under  the  joint  iTsohition  qnotod.  thoi'laim  wa?  a  valid  one. 
that  the  i-e.<folution  wn*  not  linjited  as  to  phiee  tu  the  fity  uf  Washing- 
ton nor  as  to  per  diem  employes  to  (wnnaneut  ones.    61, 125,  Autrwt, 

793.  An  oflScer  stored  his  hou^ebold  effect*  in  a  Quarlermaster  store- 
house at  Washinjfton  Barrat-ks.  D.  C  and  while  so  stored  a  {KJrtitni  of 
the  property  valned  at  ^;i'ii»  «hj«  stolon.  //eW,  on  a  claim  for  tfirn- 
bursement,  that  the  United  Stated  was  not  le^lly  respoui^ible  for  the 
lotsn.     Car<i  UGlH).  July,  1899. 

794.  Where  a  elaini  wl^^  inade  by  a  citizen  of  the  L'nitod  States  for 
the  apprehension  of  n  dej*erler  on  Mexiean  soil,  held  that  the  claini 
(ihould  not  be  entertained  on  the  gi'ound  that  the  arrest  was  an  illegal 
one.  an<l  that  an  act  done  in  violaiioii  of  law  c-an  not  be  made  the 
UiA»  of  a  legal  claim.'     83,  14(,i.  M:urh,  V-SVi^tf. 

795.  A  clain]  was  made  against  the  United  States  by  an  attorney 
for  j^'rviee,-^  rendered  nt-  counsel  for  an  aiTn^ed  offieer  iti  a  court- 
martial  trial.  /A7rf  that  the  claim  wa-s  without  merit  a.s  agaiji>t  the 
United  States,  and  that  the  Government  had  nothing  whatever  to  do 
with  it*  irayment.     32.  If,;,.  Mat/,  ISU9. 

796.  A  contnu-t  nurse  who  \\>n\  private  property  by  the  linking  of 
a  U.  S.  hospital  ship  submittcti  ii  claim  for  the  ninounl  of  the  loss. 
//<-/'/.  (hat  Huch  I'lnini.-*  could  not  be  paid  by  the  War  Depnrttnent 
without  special  authority  froni  ('ongreft.s;  and  if  it  wa-s  desired  to  pay 
them,  Icgialutionaiilliorizing  it  should  )h>  obtained.  Card  5215,  JV'mvm- 
hn\  JMSS. 

797.  The  board  of  animal  inspectors  at  Honolulu.  ap[>ointed  undcr 
a  statute  of  Hawaii,  subiiiilted  a  claim  for  inspecting  cavalri'  horses 
and  dmfl  muI^'^*  of  the  United  .States,  amounting  to  llic  statutory  fee. 
/AA/  that  the  claiui  was  in  effect  a  tax  Ijy  the  Territory  of  JIawaii  un 
the  operations  of  Mio  Government  of  the  Unit<'d  States;  that  the  instru- 
mentalities and  iigencie-s  of  such  government  are  exempt  fr<)ni  local 
taxation;  and  that  therefore  the  claim  could  not  legally  be  paid.  Card 
55M.  /MvMbfir,  lUBii. 
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CLERK — OF   WAS    nTPARTWRNT. 

CLEEX— FOR  COirST  MARTIAL. 

798.  A  court  martial.  metiil>er  of  cuurt.  or  judge-advoi-sto  (<»unot  of 
course  lawfully  coiiimuiiii.'ate  lu  n  n^jjorter  or  clerk.  Iiy  iillowitig  him  to 
ret-oi-d  the  same  or  otherwi»o,  tbf  tindiii]^  or  M^iitetiiv  t»f  tlio  vourt. 
Bcfom.  proiiN'diug  lo  deliboratf  upou  its  tindiiig,  the  i-ourt  i^liould 
requiiT  th.-  r('|>oi-ter  or  rlerk.  if  it  bas  unf.  to  withdraw.  But  the 
faot  tlmt  tlu-  Jinditig  or  seutence,  or  Itoth.  may  have  Wen  made  known 
to  the  reporter  or  clerk  of  a  court  martial^  cannot  affect  tho  validity 
of  it^  proceedings  or  seiit^Tiicc'  V,  4"8,  /Mr////«r.  l^'-'i:  XI,  HIH, 
Dr'^iuhT,  iSfJ4:  XXVina4fi,<>c/oA(r,  W6W,-  XLII.^IS,  il/rt/-<;^,7^;.9. 

799.  //'/(/ tlmt  a  claim  by  an  ojiwr  to  he  allowed  oxtra  cotupenaa- 
tioii  fur  !*ervivef  renden-d  l>y  him  as  <-lerk  to  a  general  oourt  niartiai 
of  which  he  was  the  junior  nieuilH.'r.  wai<  wholly  without  taction  iu 
law  or  rcgulatloji.     XXU,  578,  F*^ntanf,  18G7. 

CLEKK— OF  WAR  DEltARTHFNT. 

800.  lender  the  provision  of  sec.  4  of  the  ai^t  of  March  3, 18A8,  relat- 
ing to  altrionce^  of  I'lerkrt  of  the  dciiartmiMiLs,  such  a  clerk,  when 
ahnent  without  leave,  whether  sick  or  well,  forfeited  his  pay  for  the 
period  nf  alwciiec.  Where  a  clerk  of  thi*  War  l)e|iartnieiit.  who  liad 
been  alisent  without  leave,  produced,  to  aci-oiint  for  his  absence,  a 
.•*ui*g<'oir>*  ccrtitiealo.  lul <I  ihat  such  (rcrtirtcale  (lid  n<)ty^'"r-«i-'0|>erato  t<» 
ivstore  |My,  hut  that  it  wa**  in  the  fiija-retion  of  the  Secretary  of  War 
to  accept  or  not  sucli  certiticate  arid  nitify  the  ali.'+enee  as  authorized; 
that  unless  he  should  do  ho  the  pay  would  remain  forfeited.     67,  'l'?>\, 

801.  I'nder  tlic  act  of  March  3.  ISlCi,  a  AU-k  leave  with  pay  can  be 
granted  to  a  clerk  of  a  department  on  a^-iujunt  of  the  illness  of  a  niem- 
Iwr  of  his  family,  only  when  such  member  is  "Bffli(^tcd  with  a  conta- 
gion.s  disease  and  ret|uirt's  his  cure  and  attention. "'  Where  (lie  disease 
is  not  in  fact  contagious,  duch  leave  can  not  k'^gally  be  allowed.  6ft, 
la,  (ht^Ji^r,  I89S, 

802.  I'nder  the  provision  of  the  act  of  March  a,  1803,  c.  2111,  to 
thecifci-t  that  "all  employees  provided  for,  \\y  this  imragraph.  for  the 
KeuOi*d  and  Pension  Bureau  of  the  War  Department,  shall  be  exclu- 
^ively  engaged  on  the  work  of  this  f>fK<'e  for  the  fiscal  year  eighli>eu 
hundred  and  ninety-four" — /«/'/  that  a  ch-rk  of  that  ofHce  could  not 
during  such  period  legally  ho  detailed  for  duty  with  the  Civil  Service 
CommisHion.    W,  n,  April,  1S9S. 

'Tht-n-  ifl  no  aiilht>rity  for  t\w  eniptoviiient  nf  a  riri/ian  clerk  for  a  renin  iiinrtial, 
olhcr  Uuin  (lie  "rnMirUr''  aiithnmwl  "liv  Sm-.  131!t,  Ki'V.  Stu.,  ami  ivferrwi  t<i  in 
{wiy.  ii5A  iukL  m>.  X.  H.  <  IWi  aud  IQ«3  nf  IWI ).  \a  mhnttvl  man  may  Iw  delailect 
B.>imich  clerk  uiiricr  i»ar.  AM. 
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808.  Sec,  7  of  the  »ct  of  Maivh  15.  IW'H,  provicle-s  that  the  hend  of 
any  Depertniout  luay  jri-ant  thirty  (lays'  leave  with  pay  in  any  oneyenr 
to  eai-b  ilcrk  or  employee,  and  also  that,  in  exci;-pti<iiial  mid  tiioidtori- 
ou»  case. ,  where  a  clerk  or  employee  is  personally  ill.  ttiid  where  to 
limit  the  anouai  leave  to  thirty  days*  wotild  work  pf^ouliar  hardsliip.  the 
leave  may  l»e  cj-ttmhiJ  with  pay  not  ex»,-eedi»ig  thirty  days.  In  a  latt'r 
act  (July  7t  18'^8)  it  was  provided  that  nothing  eontained  in  the  i^aid 
section  of  tho  a»:t  of  Murrh  liith.  shall  be  construed  to  prevent  the  head 
of  Ihv  DejwrtiuiMit  from  granting  thirty  day>  annual  leave  with  pay  to 
a  clerk  or  employee,  notwithftandiug  the  elerk  or  employee  may  have 
had  not  exeeediiig  thirty  days  loave  with  pay  on  aecoiinl  of  wirkness. 
//■'/'/that  eoiisli-uing  these  two  arts  together,  they  rfestalilif*!)  the  old 
and  ctimple  law  and  eui^tom  of  the  Department  to  the  effect  that  the 
S^nx'lary  of  War  may  (through  tht;  heads  of  hui-eau'*  or  personally) 
grant  tu  vavh  eU-rk  and  eniployiH-  during^  each  year  thirty  days  leave 
with  pay  (caI1e<l  in  the  statutes  "annual  leave"),  and  in  addition 
thereto,  duriog  the  wamo  peri^nl.  ii  leave  with  \r.\\  not  to  exceed  thirty 
day»,  if  dunug  such  time  the  clerk  or  employee  is  coiupelled  l>y  («r- 
M>ual  illne*s  to  he  absent.'  Sixty  days  leave  with  pay  is  all  that  may 
l>e  granted  in  any  one  year.  Thus  whore  a  clerk  htis  Im'cii  abf*eut  sick 
thirty  nine  days  and  had  drawn  pay  therefor,  hiJil  that  he  could  bo 
allowed  twenty  one  days  leave  with  psiy  during  the  remainder  of  the 
year-,  but  no  more.     Card  4*>!U,  -/w/^,  /WW. 

804.  Whcix!  an  application  was  made  for  the  detail  of  a  <  lei-k  on 
duty  in  tho  War  Department,  to  instruet  the  battalion  of  cadets  of 
the  Washington  High  School  six  houn*  each  week,  without  detUietion 
of  time  or  pay  being  made  against  him,  ffUi  that  the  Secretary  of 
War.  in  the  aliseiice  of  a  .statute  authorising  .hucIi  a  detail,  was  without 
[Kfwer  to  make  il.     46,  495.  Jfun/i.  IXUI. 

805.  A  elerk  was  discharged  for  cauae  from  the  Heeord  and  Pension 
Otiiet*.  He  subsequently  a."*ked  to  bo  p^'rmittt'd  to  resign  ils  of  the 
dale  the  records  showed  he  w^^s  discharged.  //<///  that  a  dischai^e 
which  has  been  carried  into  etfeet  eaiitiot  Iw  revoked,  that  to  sulisti- 
lut«  a  permission  lo  resign  for  such  executed  disehurgu  would  l>e  to 
'^ub.-^titutc  Miuiething  lliiit  dill  not  happen  for  what  aelmilly  hap|>ened 
and  theix'fore  to  make  a  false  jecord.     Card  31176,  M<trvh,  LS!ii-'i. 

806.  IffM  that  there  wus^io  iiutltoiily  of  law  for  gratiling  to  a  clerk 
iu  the  Uceord  and  Pension  OtHce  an  indelinit*'  leave  of  alisence  without 
pay.  to  cover  his  abs(>iice  as  an  idhcer  of  U.  S.  volunteers.  Card 
412tl,.JAr.y,  JHfKi. 

807.  A  elerk  in  ihc  (■iiiploy  of  the  Government,  who  is  also  a  notary 
public,  is  not  precluded  by  reason  of  his  employment  a.s  such  clerk} 
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trom  rocoiviitp  the  statutory  U'fs  from  partios  who  may  secure  his 
wtTvires  tut  uotary  in  the  exotution  of  oontracts  with,  tbe  Govcriiuieat. 

CLEBK— MISCEILAITEOUS. 

008.  Tbe  appi-opriution  act  approved  Au^rust  6,  1894  provides 
expressly  ll^at  the  clortcsund  luoNSOiigfern  provided  for  hy  it  ''sfaall  be 
emi>I(>yfd  and  apportiimod  lo  tin-  rttniMiil  ^l^■Jld(|l]«rl^M•^  and  stations  by 
till'  Sei'H'tarv  ijf  War."  //./(/thai  liiry  art'  i-ucli  to  in-  fiiiplayed  liy 
tlie  Swrotary  of  War  nt  a  particular  spocihed  »dary  and  that  doimrt- 
ment  coiiiuiamlors  have  no  powrr  to  dist-liar^  any  of  them  or  to 
iiH-ivaso  or  ivdiH-i-  thoir  saltirii-s.     C'aitl  liHi,  SepfmifMr^  lH9i. 

809.  t_'kM'ks  ntid  me*isongeii*  employw!  utidor  the  act  of  Congress 
approved  Au^fiist  *t.  1HH4.  wh^pn  travcllintr  under  onlers  slmuld  he 
given  the  tmriwporTatiftn,  sulKsiKteiice  flc,  authorized  by  the  Army 
Regulations  to  !«■  given  civil  employeen  when  traveling  under  orders. 
C'arfl  n'i*I.  Orl»fM',\  ISO^. 

810.  Par.  t2.')2,  A.  II.,  pi^vtde«  that  "when  the  circumstances  of 
their  service  make  it  neocf^fary.  civilians  rniploycd  witJi  the  army  may 
each  y»y  allowed  one  mt  ion  |wr  day."  tlilil  that  <derk.s  nt  the  head - 
ipiarters  of  uiilitary  dejiartiiiciits  while  on  duty  with  the  army  in  the 
field,  may  if  "the  citr'utnst.incos  of  their  service  make  it  neces-sary" 
}»e  allowed  a  daily  ration  under  thi-*  regnlftti<m.  Ciii'ds  4KK),  4S86, 
M,nj  i\\m\  ./ton;  ISOS.     (See  A.  K.  KiTS  of  1<W(|.) 

811.  AclcrkappoiiitedundertheactofC'ongTcxs,  approved  August  6, 
IStt+.  is  not  eligible  under  existing  law  and  regidatinnrt  for  appoint- 
nienl  ns  a  [«ist  Mornitinnii.''siorn.Hl  stall  oHiwr.  L-ard  iiOM.  Fi'^iruari/^ 
1890. 

812.  There  is  no  autliority  for  paying  the  clerks  of  tho  Ordnance 
I>i'pai'tiueiU  engaged  outside  of  the  War  Department  projMT — at 
arsenals  away  from  Washington^for  time  spent  on  either  ordinary 
or  wick  leave  of  ab.sence,  the  law  aUowing  clerks  liuive  of  altseiice  with 
pay  not  Iwing  applicable  to  them,     t'ard  :1T1W.  Jtiututnj.  ISitS. 

813.  There  is  no  pn*(-udcnt  for  allowing  the  traveling  and  cither  legiti- 
mate expenses  of  the  personal  clerk  of  an  ollici-r  ordered  Ijcfore  a  court 
of  iiH|uiry.  If  he  Ih-  a  inateriHl  witness  he  tmiy  <if  course  ha  .sul>- 
ptenaed  ajs  such  and  Ik-  paid  the  legal  witness  fe*?s.     87,  196.  January, 

814.  Transportation  retniests  were  it<^ued  by  the  Quartcnuaster 
L>e|ja]'tment  to  tive  postal  clerks,  alao  reipiests  fur  one  double  liertb 
each  in  sleeping  ear.  fruni  Washingfon.  [).  (_'.,  to  TainiMi.  Fla..  on  a 
verlial  order  from  the  As^if^tant  Si^-retary  of  War.  tlic  tialure  tif  the 
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journey  hpinjf  "for  duty  with  it-oops  in  the  field."  ILld  tlmt  the 
ufoouiits  conld  le^Ily  W  pnid  fiom  the  appTopriutioii  far  army  trans- 
portation.    Card  Oiii!".  Sipiirnhf-r,  ISitO. 

816.  Iltld  that  the  clerks  in  the  Quftrteriiiast*--!*  IK-panmt'nt  who,  in 
lwJ:i.  wore  employed  aw  an  annod  force  lo  protect  pulilic.  property  ut 
Wn-shinglon  and  to  assi:!(t  in  its  defence,  were  not  in  tlie  Jnilitary  ;3erv- 
ice  proper  but  remained  civiliniiH,  The  mere  fnet.  tJierefore,  thnt  they 
seired  till  their  sen'ice  wii-;  no  lonijer  nM|uiri'<l,  ilid  not.  at  the  end  of 
that  time,  phiL-c  them  ill  the  J<^//lM  of  lieinjf  "hoimrahly  dischnrgetl" 
in  the  feense  of  the  ciril  seme*  rules  regnlating  appointments  to  ciril 
office.     36,  371,  Octobci\  1SS9. 


CLOTHIKG  ALLOWANCE. 

816.  A Minteneo forfeiting  "pay  andiiLlowauct!8"furacGrt»in|Mmod 
doc's  not  afft'ft  tht!  right  of  the,  soldier  to  ri.'ceive  tht.'  nece»i>ary  cloth- 
ing during  suuh  pLU'iod.  It  i,s  supplied  under  A.  It.  12iH(Ily3of  L8H5; 
1317  of  1901).     XXIX,  591,  Jiinua-n/^  1870;  62,  244,  .'tV/vmJrt-,  1893. 

817.  A  j*oldier  it-  nut  entitled  to  t>f  riv<iLti^d  in  Ills  clothing  account 
with  the  value  of  clotliing  lo.'-t  Ipv  tire  or  other  casually.  Tills  can  bo 
uiado  g(M)d  tu  him  only  through  the  rt^imburt^einent  uuthorlzed  by 
the  act  of  March  3.    1885.     63.  278.  ./^rnv/'/z-y,  ISO^. 

818.  I'ay  and  allowiinees  art^  given  Lo  a  woklii-r  Ih?cuusc  be  caiTisthem 
or  Is,  without  fault  on  hit^  part  and  by  circunihitancea  not  within  his 
rontroK  jirt'vented  from  doing  .so:  nrid  when  ]«iy  is  withheld  from 
him  for  tlje  reaaon  thai  he  {by  his  own  faiilt)  failed  to  earn  it,  his 
clothing  allowance  should  be  withheld  for  the  same  ifason.  Thus 
/<■/'/ ihiil  a  wildiei-  absent  wiilmut  leave  by  liis  imn  fmdt,  or  in  the 
hand.s  of  the  civil  authoi-ilics  serving  scnti'nce  of  a  civil  coTirt,  should 
not  lie  allowed  either  pay  or  clothing  allowance  for  the  iwnod  of  such 
unauthorized  abs*'nrc  fnuuduly.      C'unl  2'il0,  _F>f/nutiy,  1^'^fJ. 

819.  AMtldier  wu.-? sentence*]  "to  tie  confined  at  hard  labor  with  for- 
feiture of  all  pay  and  allowani^'et)  for  six  nmiiths"  and  while  serving 
such  sentence  he  drew  cliithhiu"  to  the  value  of  about  thirty  dt»lhirs 
which  amount  was  cburged  against  his  clothing  iillowaiu-e  accruing 
prior  and  subsefpiently  to  the  period  of  coniincnient.  JTrld  that  he 
forfeited  his  clothing  allowance,  duiing  the  period  of  confinement  under 
the  tenn.i  of  the  sentence,  and  that  it  was  proper  t-o  i-liarge  the  same 
against  him  a-s  -stated.  This  is  undertitood  to  accord  with  the  pnictice 
in  such  ca.ses.     ('nrd  l.%a.'>,  -/"/y,  JS!)'. 

820.  \^'he^o  a  soldier  was  sentoncetl  to  dishonorable  discharge 
"■'forfeiting  all  pay  due  or  to  become  due,"  /wW  that  his  right  to 
clothing  allowance,  if  there  wud  any  due  him  at  date  of  discharge, 
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was  wholly  utmlfwtol  hy  ilm  weiitciu-fl;  '"'iillowaiices"  being  dixtinct 

821.  Thft  Anny  Apjiroprialioti  Act  for  tho  year  pinling  June  80, 
l.Slttl,  raatle  tlir"  usual appi-oiiriiitlon  ""for  cloth,  w(M(lcn  iniitoriitl  and  for 
tho  iimnufofturo  of  flofhiiig  for  the  army ;  for  isaui*  and  ?faIo  at  cost  price 
Hocording  to  the  Army  Kepulations,''  Pur.  1193,  A.  R.  (1317  of  IftOl), 
prPs<Til)esthnt  roinnmndinjroffir(_'i"sniny  order  ncoessnry  ihsut* of  cloth- 
iug  to^iilitarv  prisoners  who  Imve  im  clothing  altowaiici'  from  desert- 
ers or  other  dainiifred  elothing  or  from  cictbiog  specialty  provided  for 
the  ]>urpo»ip.  Datimgi'd  c-lotbirig  and  clothiti)^  ypeeially  ]>rovided  would 
be  iiiiis.sued  elotlting  piirL'hiu<eil  fruiii  the  appropriation  fur  clothing. 
camp  and  garrison  (>(|uipagc.  This  pam^raph  of  the  r^'^nilattont^ 
(H-hicli  is  in  efffcta  repetition  of  jmr.  12i*4,  A.  K..of  1889)  should  be 
accepttnl  us  an  authuritutivu  cuimtruction  of  tlutt  part  of  ttie  appi-upri- 
ation  art  relating  ti>  clothing,  etc.,  to  the  effect  that  the  ivoi-d  "'anny", 
a.s  used  therein,  ini'luden  gennml  prisoners.  IlrJtl  then-fore  that  the 
Secretary  of  War  could  legally  authorize  iHSues  of  overcoats,  an'tic 
orershoes,  woolen  mittens  and  tliumcl  shirtw  to  general  prisonen*,'  as 
a  I'hargi'  against  the  appropriation  for  clothing  of  tho  aniiy.     Card 

822.  Il'Jd  that  the  pi'ovisian  in  an  aiTiiy  appropriation  act  "  for  a 
suit  of  citizen's  outer  clothing  *  *  *  ff,  ),(^  issued  upon  relcAse 
from  fontinenierit  to  each  prisoner  who  has  been  eontined  undci  b 
court -martial  sentence  involving  dishononible  dis^-liarge,"  did  not 
apply  where  the  snntenco  of  the.  c«urt  arljndgfd  ^lishonorablo  di& 
charge  without  any  term  of  continement.     Card  'JM'lh,  Fthruurtf^  JftfKt. 

823.  Circular  57,  A.  G.  O-.  1898,  provides  that  "whenever  articles 
of  clothing  of  enlisted  men  have  liccn  destroyed  1o  pivvent  contagion  a 
gratuitous  issue  of  such  articles  of  clothing  will  1h^  nmdc  to  the  enlisted 
men  to  whom  such  clothing  belonged  upon  tho  cci-tificateof  the  officer 
who  has  pei-sonal  knowUvl^'c  of  the  fneLs."  IIJiI  that  there  ivas  no 
provision  for  paying  for  the  clothing  dcsti-oycd,  in  lieu,  of  the  gratui- 
tous issue  authorized.     Card  £588,  Jutmary,  ISOD. 

824.  Clothing  issued  to  a  soUlier  and  charged  to  his  clothing  aoooimt, 
becomes  his  personal  property  subject  to  im  use  in  tho  military  wrv- 
ice  and  ceases  to  bo  an  allowance  subject  to  forfeiture.  But  such 
clothing  found  and  turned  in  to  the  (juarterma-ster  after  the  soldier's 
desertion,  should  be  considered  as  hanng  l>een  almodoned  and  iKrcome 
again  tho  property  of  the  United  States.     Card  3251,  Jane^  189T. 

825.  A  wldier  di-scharged  without  honor  docs  not  by  reason  of  such 

'f^^rimilarfi.  A.  fJ.O.,  ISWiiinlhorliciriif  HiicO)  Iwin'w  to  In*  hih^Ic  nnder  par.  U&3, 
A.  H.  (I.H17<if  ISJOij,  Mheii  hi  tlie  judguietiL  ui  tlm  tlt!|iarUuc[i.t  coiiiui&nclor  necw* 
BRry  to  prevoDt  suneriim. 
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diKrluir^R  forfeit  hit^  rl^ht  ttt  clotbin^  Hlrcady  i.'tsucd  to  him,  and  the 
«inii'  limy  proix-rly  !►«  d4'live]vd  to  him  if  his  clothiog  nccuuiit  is  not 
ovtTdrnvvti.     Curd  :il(l7.  sMarrh,  J.s:w. 

B26.  When>  a  soldier  diKchargv>d  without  honor  for  fraudulent  enlist- 
iin-iit  hiid  iivordvawn  hw  Hofhiiijr  alU)wunt'o  to  the  miiount  of  Ji^3I.!*3, 
hut  Ifft  ill  the  hands  of  the  military  imtlioritiew  <'li>thiii^  of  tUi-  vtilue 
of  IW1.4H,  atliuMd  that  thw  clothing  bo  turned  over  to  the  pmper 
finnrtrnnaster.  imd  thut  the  money  value  he  cn-diU'd  on  th^-  miin's 
clothing  account.  Cai-d  iiU3.  Marc/i^  IS06.  The  clutliing  in  rxcr*88 
of  thu  iiUowanco  for  the  time  a  woUliiT  has  served  should  Ijb  c»n«ideretl 
09  goVemnient  rlothiiijf  iidiaiiced  to  him.  and.  on  llie  rewcindinj,'  of  h'w 
contract  f<ir  fraud  in  his  enlistineiii,  he  tshnuld  )k'  n-t^uiretl  lu  return 
the  Hame.     Card  77fe3,  MarcK  1000. 

887.  A  .soldier  whm  Irierl  for  fniuduient  «*nliHtTiK'iit  ati'I  M-nttMieed 
to  he  dishonornhly  discharjjt'd  with  forfcitiiro  of  nil  |niy  mid  allow- 
ances and  C'<»ifin6nient  for  nix  months.  Jfrfd  tliat  tdothing  which 
bad  pr-eviously  heen  issued  i«  him  could  not  le^rjilly  In-  withheld  from 
him  unless  ill'  wa.s  to  the  extent  of  it.i  vahir  iiidelited  lo  the  I'nitcd 
Siaiejt  on  his  clothing*  acicount.     Card  SS03,  January,  1898. 

888.  Under  Si-i-.  13()2,  Rev.  S(j<.,  "(lie  money  value  of  all  clothing 
overdrawn  hv  the  Holdicr  Iwyond  liis  ullnwimci'  shall  In-  i'hnrg'ed  a^iin^^t 
him^'^  and  Sec.  iyj)S  provides  for  griituitou^i  issues  to  rt'plare  clolliing 
de?>troycd  to  prevent  contagion,  luitthpre  is  no  othprstatntorv  authority 
for  gratuitous  is.-<ues  to  enlisted  men.  ITniU'rScc  121>Uth6>  "President 
may  prescribe  the  uniform  of  the  aniiy  and  iiuimtity  and  kind  of  eloth- 
injyr  which  whall  In-  issued  annually  to  the  troops  of  the  t'nitcd  St!it4's;'' 
and  under  this  authority  tables  aiv  issued  showinjrrhe  price  of  i-l(jthing, 
the  allowance  in  kind  to  each  soldier  for  each  year  of  hi.s  enl  Lstment ,  thua 
giving;  the  nioriev  value  of  bis  i^-lot  hint;  allowances,  and  the.*;e  arc  ehangcd 
from  time  to  timo  in  orders.  Pars.  Usuand  lliU,  A.  H.  (IHlUjuid  liUS 
of  l!)Vl),  provide  for  gratuitous  issues  of  certain  articlcw  to  troops 
serving  in  extn-niply  cold  climate?-,  such  articli-s  t«i  Ke  chiirjjed  to  the 
soUlier  only  in  ciise  of  loss  or  damag**  other  than  from  fair  wear  and 
tear;  and  these  regulations  whilo  ]Hnix>rting  to  provide  for  gratuiloas 
issues  nuiy  he  treated  us  pi-escribing  au  irK-reiLse  of  the  ullowance  under 
the  eonditions  named  in  the  regulations.  Wln-ri'.  thevefvre,  the  depart- 
ment commander  directed  a  gratuitous  issue  uf  one  ^uit  of  kliakl  uni- 
forai.  one  enmpnign  hat.  one  pair  <>f  leggins  and  one  pair  nf  slitw-s  to 
each  enlisted  man  who  was  engaged  in  Iho  caiiipaign  which  ended  with 
the  attack  upon  and  fall  of  Manila.  1'.  I.,  on  August  13, 1898,  preaium- 
ably  to  replace  articles  lost  or  damaged  urvder  the  extraordinnry  con- 
ditions of  the  campaign,  the  issues  to  Ih-  made  upon  pro^MM'ly  approvii 
recjuisitions,  &c.,  it  whs  held  that  there  was  no  legal  objection  lo  a 
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regulation  p5*ovitIinjf  fnr  lui  iiiciva.*»p  in  thi^  clothinfr  HlIowflTitTto 
repluct-  iirticli.'!?  thi'ivuf  whiili  liavc  ln-cn  in-iictirallv  dcsti\)_v»Hl  in  rarry- 
iog  on  a  i-aiiiiMigii  tiiid'(>r  tlie  i.:<jn(litionM  of  tim  <-atnp»i^ii  in  qtie)4tion, 
and  tlnit  tilt-  lej^rulation  i-oiilH  hv  itia<le  rfttroairtivc  to  ciiver  issiu-!* 
alruiidv  miulc  with  rospiHt  to  >iicli  conditioiis.  C«rd  liijitfa,  I'\'hruary^ 
1890,  ' 

COLLEGE.  ETC 

829.  Sw.  I32fi,  Rov.  St«.,  prnvidf.^  for  the  dntati  of  army  officers 
at  <ol)og-oM,  etc.  The  provtrtioii  of  this  .section  thut  "'the  nuinlxT  of 
offii'iTs  SO  detailed  j^lmll  not  oxeecd  tiiirty  Ht  any  time,"  nieann  that 
onlv  thirty  «tficor«  In  nil— active  and  rot i red—shall  Iw  so  detailed.* 
XXXVII,'  aai,  Dei-mih^t,  1876. 

830.  JIi-lJ,  that  the  term  "eritabiished  i-alleg^e  or  univei-^iity  within  the 
United  State.s."  could  proi>erly  and  .siifely  Im;  t-oiistrupil  as  including 
only  State  universities  or  incoi'po rated  public  iti.stitutiutiii;  thai,  in 
view  e.sperially  of  the  fact  that  only  thirty  colleger,  &c.,  could  be  pn>- 
vided  with  aniLs  military  profcs-sura,  &c.,  at  oiiu  time,  it  could  not  he 
supposed  that  it  wai^  euutetiiplutvd  by  CongreNS  tliat  the  provirtiuns 
of  the  statutf  sU^mld  e.\t<eiid  to  i>rivato  or  unincur|>urattMi  schools  or 
ncatlciiiics.     XLI, -l^i!,  .Innumj,  !ff7'J:  XLII,  IT.1,  FSruary,  1879. 

B31.  The  act  of  Sept.  2tf,  1SK8.  c.  1037,  in  amending  Sec.  1225,  Rer, 
Sto.,  authorizes  the  detail  of  odicers  and  Issue,  of  anus  to  "'any  estah- 
lished  [uiLitary  iiiMtitiiU',  siMiiinary  or  acaijeniy,  collogo  tir  univiin*ity." 
I/tltl^  that  the  t*'rm  '■'•estabrtinhed,''  coiistnicd  in  conn(M;tion  with  the 
tcniiN  of  the  previous  h-gisliitiun  on  this  snliJucC,  waH  Ut  he  iiit^'rproted 
AH  ini-iudirtg  iitcorporat'iHl  iIk^titutil)ns  <>v  tho8n  ojitahlished  by  law, 
such  as  Stata  iiu>titutiotir<,  and  that  an  unineoriio rated  private  £4-bool 

'  Uvneral  Kultw  prcwribwl  \>y  the  President,  in  at^cordsiiipo  uritli  Ihe  ].>tx)vi«ioatf  of 
ficM".  lEio,  Ri'v.  Kti^..uii<l  iv'lutiriu;  to  ''DatW  of  Ofltcere,"  " OrgaiiiaiUwii  and  Dtocl- 
plino,"  "Cfjiin*o(  Inmructlon,  '  Ac,  top-ttier  with  the  Iftwa  govt-ming  the  subject, 
are publiAwI  in  H.  0.  7H.  A.  G,  O.,  Ihv.  J  1, 1«I7. 

*TliumiiiiKTliiuitLii>iilHi.-iieaLU-ii<li<il  1>v  llii'Ui-tH  uf  Sept.  2(1, 18^  (25  Ktufa:..  411|), 
Jiiii.  i;%IH»I  (l'ttStftt!'..T1fil.aii.l  Nnv..*;.  1«W.'t  {M  StftU.7);  am)  tho  ik-Mil-.f  ri-tirt'd 
olHceri',  wit  limit  iin-n-ionil  im)-  frcnii  t.ln^  V.  S,,  ix  niitliijrixt>l  liv.Sic-  12(H),  H.  S. ;  iit't  uf 
Mnyt.  lS>*«M-Mf'1«l!'..IKl^:  nit(litcli.rFcbriiiirv3«,  IW.Hm.-iiiltiiifSi'c.  122.'..  Rev.Sw, 

A  ri'tinti  ntHior rU-raiUii  f-ir  »Tvi>ft  nt  n  (v^lWc  iitnirr  Siv.  Pitiii,  Ucv. Sw.,  i>>ieivi-« 
]ioiiililitiuJuil('uiii[>fiiNili'jiifruiii  thi-liMVi'i'ttiiK-iit;  if  •JvIitilfdinnliT  tii(;nclii|)|>riiv<.-<l 
Miiv-I,  ISSIi.  \\K  Timy  r^-ivivo  trutn  itie  indtiliilinri  lo  wliirh  In-  iiiuy  l>c  ilcUiiliii  llio 
iliffrn-iuv  ln'lwi*«.'n  tiixn'tijiil  nrnl  full  iiay  ImtKlinll  not  n-cfivi'lrfirti  1>it.*Viiil<Hl  Slntt-- 
any  iid'liliuiinl  jHiy  ur  iiUuWHiit.T.  KcUivd  (.-HU-^'n!  ipo  ik-Uiiled  uru  in  mldilii^a  tu  the 
nmnlior  of  <li't»il(*aiithnriwi  by  Sec.  lUiS,  fb>nini-ti>liv1  \yy  a>-t  o(  X<iv.  A,  J8(t.1. 

Kriin-cl  iifliiiT*  wlio,  uivn)  1  ti<'ir  tiwii  apiilii'Hlii)ii  arn  lU-liiiUil  In  tilinnliogiai  inwtt* 
tati^itii<  iiittit''jrilami'witnlln.'(>r<'vi»ii)iim.>(  ilwjwtof  NweiiilH^r  3,  li*w;i,  Bre  ineUule)! 
]n  thii  niirnlMT'if  lU-inilnniilli'inn-d  by  that  aill  liXl  fr<>iii  lheAnTiy)iLti(l  areerititU^I 
to  (In-  full  jmy  tif  tlifirraiilc  (IKViuni.  Ihf.  124,  Aug.  l.'i,  IHiW),  Imt  igot  In  (-onimtilx* 
liiiii  of  <|iiarK-n<.  6  t'<»iup.  IVr.fiiW,  Nov.  23.  l!i99.  Stte  inxjvi.-'irtiisof  tlio  a*'t«it  Fel>' 
ruary  'Hi,  iWl,niBrii,  in  n>pinl  to  tho  pnynient  by  th«  ''schoola"  of  <;uninmtatioD  of 
quaiit^n  to  retirea  offii^ni  a«tailerl  tliAreunder. 
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or  other  institution  of  learning  was  not  to  Ij«  rngardod  8«  *'  wttaljliwhoid" 
in  the  seii.-^'  of  tbir^  statute.  ThtiH  hrhl  thnt  an  unini'oi-porat+'^l  iinidcniy, 
owned  uiid  (HiiitiHilled  l>y  u  ]>iirtni>i'f4hip.  was  of  tlio  i'la.ss  of  pi'ivate 
in»ti  tut  ions  to  wbicb  u  dctuil  of  w.^  othcer  lu^  profe^<!ior,  or  nii  issuo  of 
onlnancxs  could  not  It-gully  be  madi;.  64.  44:i,  Aj>rH.  JSO,^;  6S,  67, 
May.  JS94. 

B3S.  //ri^  tliiit  tlu;  High  School  of  liridgepurL,  Conn.,  whioh,  u?<  !>ut:h, 
bad  no  oBici-r  detailt^d  for  U  us  prufesisor  under  Si-c.  1*J25,  llt-v.  Stw., 
but  wiiH  iiUuwed  to  avail  itwelf  of  the  tKTasioniil  servii-ps  of  t\w  olticei* 
of  ihi;  arnir  detailed  as  pruf^ssor  at  Yale  College,  Now  Haven,  wnj^ 
not  iMititU'd  to  an  tssm-  of  Hrmw  undf  r  the  Htiitut**.  41.  80S,  Jutie.  18W: 
Cord  3:i;i,  Jum,  JSS?. 

S33.  It  in  only  I'ollegpi),  &c.,  for  which  offieer>t  of  thi^  army  have  lieen 
detailed  toiu-t  as  pnifi-nsoiN,  &i\.  undi^r  this  Mwtion  that  the  StM-retary 
of  War  i.s  authorizi'd,  hv  the  «ann'  .•^ivtiiin.  to  supply  ivith  aniw  for 
th*"  instruetion  of  their  .^tiidfints.^     XXXVII,  201,  Dt^-vtuhr^  1S7S, 

BS4.  The  SecrctaiT  <if  War  Is  authorized  to  isMiip  urnis  t*>  any  eollepe, 
&f.,  where  (hither  an  army  «/■  navy  officer  has  been  detJiiled  under  the 
provifiiona  of  Sec.  12l''»,  Uev.  Sb*.,  a.s  amended  by  the  act  of  Sep- 
teniltor  -M.  Ih8s.'     38,  :i01.  r/umiury,  IHJO. 

836.  The  ofti»!ial  of  the  eolh-ge,  di-c.,  to  whom  tlie  urdnam;e  !4tore» 
iiwue<l  under  this  section  are  entrustiid,  maj'  properly  Ho  rwjuired  to 
render  the  returns  indicated  in  See.  Il(>7,  Kev.  Sts.,  which  directs  that 
all  '"oliicei's,  agentsor  iKTsonr^,"  receiving  or  eiitru.st(?d  with  ordnance 
ston's  or  supplies,  shall  make  <'ertaiii  regular  retuniii  cif  the  Bunie 
aeeording  to  forms  and  rules  prci^crihed  by  the  ('hief  of  tJnlnance  with 
the  approval  of  the  Secrt'tary  of  War.     XI^II,  d«a,  J/otj,  JS70. 

836.  It  has  Ijceu  the  genenil  practice  of  the  War  Departmeut  under 
Sec.  122&.  Rev.  Sts..  a.s  mnended  by  the  act  of  Septcm}K'r  56,  188S,  to 
refuse  applications  for  anus,  etc.,  except  when  made  by  nonic  "estab- 
lished military  institute,  seminary  or  academy,  college  or  univeisity," 
to  which  an  aniiy  (or  naval)  officer  had  been  regularly  detailed;  and 
this  practice  i?*  believed  to  be  in  accordance  witli  a  fair  and  rL'a.somible 
i^lcI^)reIation  of  the  smtuti*  rt-ferrcd  to.*     Canl  3371.  Juh'?^  1S97. 

'  By  RCi  of  Sept.  26,  1»S8,  atitending  fiec.  1226,  K.  H.,  and  tx\  of  Au^.  6.  IBM  1 28 
Stiit(>..?%'t^,  oriltiance  Aod  ordamnce  storen  mayalim  tie  iwiied  tn  inxtitiition..* at  which 
n-lit»t!  olRtvrv  arw  'Ivlwled  unilur  the  pruvinions  of  Sec.  ISflO,  R.  S,,  aud  act  t>£  Mav  4. 

''Du'immtMTiiE  nnry  oftioera  deUiileil  under  existing  iHWiiiiMt  iiotex^^eil  tin.  Ad 
of  XovvaitHTS.  1893. 

'In  188o  >rn)«  wore  iamied  to  the  \Va«hin0on  llifth  t^hool  by  tho  i^ncjuiaty  of 
War;  Imt  MiU*<|iientlv  Huderddteot  NDVeiiilier  '.Ki,  IHW.  the  then  l^-rrtarv  held, 
ti|Hi[i  an  applii.'Mliuu  fruiu  the  iQuiie  K'^huul  for  lOOcudet  rilki<,  lliat  then*  wiut  uo 
authority  Mf  Ikw  for  the  i^nie  tiritl  •leiliiieil  to  fulloit  the  precedeUt  o(  188-').  .^t  the 
Mune  tiriM-  he  reeoniritemied  Ojiiifrnwioim!  actioti  in  the  matter  »nil  Cniiitrx-iw  liy  j'liuT 
nMoluliuu  appruvtKl  Fel}.  5,  18H1.  uiithorixed  the  w»iii'. 
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837.  Wheiv  it  waa  fonnd  that  iiniw  issued  by  the  Cio^'emiiif  nt  to  an 
instituttnti  wtr**,  rhroujj!]  rarcli'asnp.ss.  danm^d  in  u  stated  nuiuiml, 
lulrh^ii,  thai,  in  default  of  paympnt.  if  it  I«  di-sii-ed  to  sue  for  the 
dnniii^es,  the  bond  aiid  .•'melii's  may  be  ignoi'e<L  and  suit  hroug^ht 
directly  ti^ninst  the  owners  of  ttie  inhtituliun  (ai'iideiiiy)  aUMic.  or  .>>iLit 
may  Ik-  brought  on  the  bond:  oi-  if  it  be  diH'ided  to  (hmiand,  under  the 
iv^'ulalious  of  the  Wur  Department  relaliiijj  to  the  isKue  of  arms  tocol- 
U'>re.-',  ike...  the  return  of  the  arnits.  Hiid  thu  ■same  weix- not  irturned  in 
tbtity  days,  the  tKind  could  be  put  in  Hutt  and  Xhv  elaim  (or  damagiM 
included  therewith.     Card  silH>3.  Fthruary,  iftVW. 

COMMISSARY  SEROEAHT. 

838.  Sec.  Ii4'2,  Rev.  SU.,  authorized  the  appointniont  of  coimnie- 
sarj'  sorjfeauta  from  '* ser^'eants  of  the  line  of  the  Army  who  shall 
have  faithfully  served  therein  dve  years,  thret;  years  of  whith  in  the 
grade  of  non-eouimissioned  offiL-ors."  W  here  an  applicant  forappoint-- 
ment  had  nen-ed  five  year-*,  about  two  and  a  half  yt'Hr.s  of  which  as 
non-coiuuiissioned  othcer,  and  six  months  as  commissioned  officer  of 
United  Statp.H  Vtdunteerm,  it  was  held,  independently  of  the  question 
whother  the  servirc  in  the  volunteer-*  could  be  counted  in  any  event, 
that  service  as  a  commiasiouod  offiwr  could  not  he  computed  9a  service 
in  the  grade  of  non-commissioned  officer  expressly  required  by  the 
statute.     Card  6793,  Augutii,  1899. 


COMPANY  COHMAHD££. 

839.  KxtiTU't  from  an  endorsement  of  the  Judpe-Advocato  (Joneral, 
in  subtuitlinj^  tti  the  Secrctiiry  of  War  n  communication  (concurii'd 
in  by  the  J  udj(B- Advocate  Geneiul)  from  Urig.  Gen.  E.  O.  C.  Ord, 
commanding  I>cpt.  of  Texas. 

"  Thougli  1  um  aware  of  no  law  m  terms  pi-ohibiticg  a  company  eom- 
iiiander  from  delegating  to  a  nun-cummi.->:iiuned  officer  so  important  a 
|mrt  nf  Wm  authurily  and  duty  a^  the  entertaining  in  the  first  instance 
of  the  i'»>m|dalnts  and  requests  i»f  the  men  of  the  company.  I  can  but 
(■ou^ider  such  a  delegation  to  l>o  at  variamv  with  the  pnnuiplo  and 
KVHtem  of  our  military  orgnniKalJoii.  Fnrttier,  hin'h  w  practice,  as  it 
rt|tpeai'N  to  me.  must  tend  to  reiuler  conitnissiont^d  olUcors  negligent 
and  iri-CMponHihle,  and  non-com min8ioneii  officers  arbiti-ary  and  over- 
l)earing.  Indee<l  I  ean  conceivo  of  nothing  that  would  sooner  h\w\\  a 
good  sergeant  than  t^i  platM^  him  in  a  pOMiticin  to  determine  ur  hi-^ 
discretion  whether  thecomplaintaof  hlw  inferiors  should  iieenterlajned 
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bj  his  superior,  and  to  t-olor  them  at  will  when  iransmitlod,  Thu». 
thouj^b  the  practice  iiiav.  in  Minie  iiistauceK.  have  Ijeeii  fuutid  (.-unvenk'iit 
auU  iunocuouB.  iti^  elTeet  in  ^nerul  luust.  1  (biiik,  l>e  prejudiriul  to 
the  best  interests  of  the  service." '     XLIl,  iJTS,  May,  1879. 


COHPEKSATXDN— FOR  EXTRA  SEBVICES. 

840.  rpon  an  appliratidii  hy  ii  rli-rk  uf  a  bureau  of  the  War  Depart- 
ment to  be  paid  an  amount  in  addition  to  hi.-*  roifiilnr  Kutary.  oa  n  cioin- 
pensntion  for  servii-e.i  perfnniied  by  bini  for  n  cerluiii  pei-iod  us  uelin^ 
chief  flerk,  /«'W,  ia  view  of  the  provi-sions  of  Sees.  17(»-1  and  i'Ti>5. 
Rev.  Sts.,  tliatHueh  additional  eomix'n.sation  eould  not  be  allowed  eseept 
liy  the  authority  of  t'on^'res^.*     XXXIX.  UZ.  Aufjti^t,  1S7S. 

841.  //cM  that  u  .soldier,  who  wu.s  enipluyed  in  ihe  eupacity  of  an 
aelioK  a^MtHtunt  sur^on  for  u  certain  period  in  time  of  war.  eouM  not 
legally  be  allowed,  by  the  Secretary  of  War.  for  such  service,  any 
extm  coinpensaiion  (other  tliau  the  extnt  pay  pitivided  for  "coayLant 
labor "^  by  Sec.  1387,  Rev.  Sta.)  without  a  violation  of  Sec.  1765.  Rev. 
St8.,  but  that  C(injjrcs>*  alone  conld  autiionze  thi'  sanio.  XXX.  456, 
Jimt>.  Ifi7*i,  Similarly  luUi  that  a  noldier  eoidd  not  lie  allowed  a  coni- 
peni«tion.  additional  to  his  regular  pay,  for  spet^ial  serviece  claimed 
to  have  Wen  rendered  as  a  spy  or  scout  during  the  civil  war. 
XLll.  5G6,  April,  imo. 

84S.  If^itf  that  the  existing  law  prohibiting  the  pannent  of  extrft 
compensation  to  .-ailaricd  officer^  <>f  thi-  I'nitfv)  States  refers  to  pay- 
nient-i  from  the  Treasuiy  of  the  United  Statw.  and  did  not  affert  the 
right  of  an  officer  of  the  army  to  receive  from  a  State  the  nalary  of  a 
State  office  exercised  bv  bitn  during  the  npcrntian  of  the  Hcconstnie- 
tion  Ijawii  (XXX,  151*,  JA/nA,  iS7(j)\  or  to  receive  the  amount  ol  a 
reward  otfercd  by  the  Governor  of  a  Slate  for  the  porfornmnte  of 
certain  pnblii-  service.     XXXIV,  H)SS,  -/I'iy,  WS. 

843.  In  construing  statute's  t?>ecs.  l7t>:j-lTllD,  Rev.  Sis.)  restiainlng 
the  Exeeutive  from  giving  dual  or  extra  compensation,  courts  have 
ainied  to  carry  out  th*- legislative  intent  by  giving  them  suffii'it'nttlcxi- 
bility  not  to  injure  the  public  service  and  sufficient  rigidity  tu  prevent 
executive  abuse.*  The«e  statutes  can  by  no  fair  interpretjition  lie  held 
to  embrace  an  employment  which  has  no  alfinity.  or  conneclit'ii.  either 
in  ilft  character  or  bj'  law  or  ueiage  with  the  line  of  hiit  oHicial  duty, 
or  where  the  service  to  Ite  performed  i»  of  a  different  character  and 

'Compare  remarits  o(  revlenrine  otRcfir  In  G.  C.  M.  O.,  20,  l>ept.  o(  th*  ('V>lombia, 
18;»;  *!<.,  ?.  frf,,  llWO. 

't'ijij)|)Brel[i»vT  ('.  rnilfl  SuiU'f.  10  Iluwiinl,  liRt.  141:  L')]iu>«l  ^tsUw  r.  HKiemuker, 
T  WaIIacc.  ;U8,  fl4S;  f<tani«bury  i.  L'niU.-<I  ^\aXa>,  B  WiOkce,  33. 

*  Uudrwu  r.  U.  S.,  16  Ct.  CIi«..  74,  «2. 
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for  a  different  p\ave  uiid  Ibo  ainoiint  of  <-4>ii]|>i>ii>Ati<(n  is  regulated  br 
law.'  Tttking  the  Hcctiims  nil  togL'tluT.  tin-  i>iir]>(»wi.'  of  tbc  li'ffUliition 
was  to  prt'vpiit  a  pi-rtion  lii>ldiii{;  urt  o&w  or  H|ipi>iiiUiii>iit  for  ivUicb 
the  law  pn.>viilos  II  definite  ('oni|H>nsitioii  liy  wuv  of  sulurv  ordllu-rwiiw. 
whii'li  i>  intciuU'd  tv  vv\i-r  ull  tiu'  servk-cs.  wlufli,  iis  nM-h  offic-er,  be 
aiay  be  i-ullod  upon  tw  render,  from  reeeiviii^j  extra  eompeii«atioii.  adji- 
lioaal  allowiiniTe,  or  jmy  for  otlier  aerviueri  wbu-h  nmy  !«•  rotjuired  of 
biiii  eidiiT  liy  act  of  Congret*  <jr  by  order  nf  the  hcait  of  his  Di-iwrt. 
lueiit.  or  in  any  otlicr  iimtle,  added  t»>  or  eon  n  re  ted  with  the  regular 
duties  of  the  place  wbivli  lie  bulds;  fml  thiit  they  have  no  upplieation 
to  the  eiine  of  two  dintinet  ciflit-eti,  plaeen,  or  einpldymonlH,  eaeh  of 
wbteb  ban  itit  own  dtitinrs  and  it>i  own  eonipeiiKatiun,  wliieh  ollii-e.>?  may 
be  beld  by  one  iMdwiii  at  the  name  time.  In  the  latter  eaHe  be  is,  in 
the  eye  of  the  ]jiw,  twu  oflieers  or  ludds  two  plm-ew  or  uppointiiieiit>i, 
thefiinetionsnf  which  are  i>e{)amte  and  distlnirt.  atidiveeuiding  tuiill  the 
decisions,  he  is  in  sueh  caNe  entitled  to  rei-over  tho  two  i'onitM*nsution8. 
In  the  former  eajse  be  perfonn^  the  added  duties  under  his  appoint- 
ment to  a  sitkgle  jilucMMiiid  thef*tatute  hat- provided  that  he  shall  TOceivo 
no  additional  enmpotii^tion  for  that  elass  of  duties  unlest*  it  in  no  pro- 
vided by  spri'ial  legislation.'  ^Vhere  therefoi-e  thedisbiirsingrlerlt  of 
the  War  Department  (Hidary,  ^::i,OiHi)  ]>tn-foniied  certain  clcricid  duties 
for  the  Gettysburg  National  Park  commissi  on,  which  werortepamte  and 
distinet  from  his  duties  as  such  dislmi-sing  cleric,  it  wiw  held  that  he 
could  legally  he  paid  fornm-h  extra  services  fnmi  tlie  nppi-opriation  for 
Ihe  Gettynburg  National  Park,     (lard  3747.  D.r,wh.T,  1H07. 


COUPEKBATIOIT— FOB  FROFSILTT  TAXEK  FOE  FXTBLIC  USE. 

844.  The  Constitution  declares  that  private  property  shall  not  ba 
taken  *'  for  public  uso  without  just  compenHation."  It  does  not  provide 
or  VPipiire  that  compensation  shall  ai-timlly  ^M•  \vi\\A  in  advance  of 
oecu(miiey  of  liuid  to  lie  taken,  lint  the  owner  isentilk'd  to  reasonable, 
(*rtiUM  Hnil  iiUeipnite  provision  for  obtaining  compensation  Iwfore  his 
oceiipancy  is  disturl>ed/  When  there  is  no  provision  for  compensation 
private  ]>roperty  should  not  be  taken  against  the  consent  of  the  owner 
for  public  use.  Thus  iwtti  that  condemnation  prcH-eedings  against  land 
adjoining  the  Presidio  of  San  Fi-aneisco,  t'aliforniu.  should  not  Ih"  insti- 
tuted prior  to  an  appropriation  liy  Congress.     Card  3:i31.  May.  1SD7. 

846.  The    fact  that  h  person  who  haw  iK-rfected  an  invention  is  uo 

'Couveiw  I-.  U.  S..  21  Howard,  403.  470.  4T3;  U.  .S.  »■.  BHuillv,  110  U.  S.,  088.  OW; 
U.  8.  n.  Shoeraakep,  7Wall..  3SS:  Meiw  r.  V.S.,  IftCt-OI^.  497;  1ft  Opins.  Al.  tien., 
WB. 

» I'.  S.  I.  Sftunders,  120  C.  S.,  IfflJ.  129.  130;  6  Cotnp.  Uetu.  B;  tl  frf..  683. 

"Oherokw  Nation  r.  Kans.  Rv.  Co.,  135  L".  K..  tHl.fifiO. 
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officer  or  employee  of  the  Unitisl  States  i!an  affe<-t  in  uo  iiutimer  eillier 
bis  right  to  procuro  a  patimt  fur  sitid  invtMiliDii  or  to  dispoi-i.'  uf  the 
saiue  or  of  it-*  use  to  the  United  States,  or  the  uuthurity  of  tlw  pro|»i" 
depai-tment  of  the  Govemmeut  (if  fiii-nislied  with  fuiidx  uppliniMe 
to  the  purp<»se)  to  purclitwe  sueh  iiiveutioii  ur  it»  iwe.  and  ymy  a 
ivasonable  compensation  or  royalty  for  the  same/  So,  if  tbi-  (Vovt-iu- 
nieiit,  in  the  ab«*eiice  of  aiiy  contract,  lakes  and  uses  iit  the  military 
or  public  service  an  invention  which  hxs  Iwcii  ]iatciitcd  liy  an  oflicer, 
soldier,  or  employee  I'oniicctcd  with  the  army,  such  ofliwr.  Ac,  bos, 
under  the  provision  of  the  Vth  Amendment  of  the  Cnnstitittion.  the 
same  j-iji-ht  to  a  '"jiwt  r^mipensation"  f(»r  >iich  iLse  that  any  civiliiiii 
would  have  under  the  like  cireunifrtanccs.'  If  indeed,  while  pi-rfunn- 
injr  hi.s  own  proper  duties,  the  otfirer,  etc..  in  exiMTimrntinj,'.  framing 
modeU,  &C..  for  his  invention,  h«.s  nvailod  himself  4jf  the  tools  or 
materials  of  the  {government  or  other  facilities  afforded  by  a  jfovern- 
ment  workshop.  &c..  this  fact  is  to  be  t'onsidcred  in  connection  with 
tbe  4)ue.stton  of  tlm  i/imntti/n  of  the  compea»ation  to  be  awarded  him. 
XXl^  U:i,  May,  JSOO. 

CONTRACT. 

846.  See.  .STOit,  Rev.  Stu..  ])rovidcs,  jj^'n^niHy-  that  "nil  purcha-tcM 
and  contract*i  for  fliippli<>s  or  ^services  in  luiy  of  thi^  Orpaitineiit-s  of 
the  Government,  except  for  personal  serWee.'s."  shall  ho  made  >)y  advor- 
titttn^  for  proposals  "when  the  pnh/t'c  rj-tf/enfit's  do  not  reqnirc  the 
ImmtNttate  delivrry  of  tlic.  lirticlc-'S  or  pcM-fonntmce  of  the  service." 
Exigencies  growing  nut  of  a  state  of  war,  or  hostilities  with  Indians, 
weiv  probably  nniinly  had  in  view,  and  it  U  exigencies  of  this  (■1a.<^<) 
which  liave  been  i-nnsidi-rcd  in  the,  adjudged  aviot  in  the  Sii['reme 
Court  and  Couiliif  Claims.'  It  \n  clear  however  that  other  ojcigeufies 
may  exist  ]v<|uiring  that  cotitraft-i  or  puivbases  be  made  at  once  or 
without  the  delay  incident  to  adviTtising  fnr  ]>ro|W)sal;<.  Thu.-*  a  loss 
of -storea,  stnictuivH,  i)tc.,on  hand, caused  by  an  actuM  D^i  or  lu'umfijor, 
as  fire,  ritorni,  freshet,  or  a  sudden  riot  or  violent  disorder:  or  a  loss 
of  snpplic'^  (M-easionwi  by  (he  neglect  of  mititarv  sulKinlinates  in 
chargi*;  or  a  failure  of  a  contrac.tx^)r  to  fulKll  a  cuntract  for  supplies, 

•Swisweof  Bumsr.  United  Stot«.rr]K>rt*><l  in  i  Ct.C1e.  ns.aml  l'_'  WnllHtv,  a+"\ 
■8«!*  K*f|>or1  n(  Com m Winn  nn  OnlnHiifc;  Kx.  Ihn:  T2,  t!<-juilr,  .ITtli  0""g.  M  S  %., 
py.  5d9--')71,  (raw  vl  Koiliimn  c-aniiuu.) 

■  &<*  United  SluUi-  r.  i<|M*(l.  H  Wallace.  83;  ReeMdc  r.  I'niletl  i^tatt^,  -1  Ct,  Ct?.,  . 
Miiwrv  r.  rnit"!  Statfi-,  iii.,  (W;  Stt-vciw  r.  UniUii  fJtale-i,  "/..Qft;  Kliiv<i  r,  T'nile«J 
Slau*;  W..  429;  rrrjwull  <■-  CnitL-'l  SUite-.  iW-.-Wl;  l^kt^r  .-,  lTnitt.-i  Stal'w.  S  .\A.;W3; 
ilcmU-mon  r.  i:nlu-«l  Staloj^,  4  iiU,  7.*i;  ChiM  '■-  I'niwi  .StaUi*.  uf..  liti;  W.'iiiivc.rth 
r.  llitili.'"!  ■stiiU-:'. -1  i'i.,'.»f>:  Wik.'X  v.  Vn\\n\  Sia(«s  i-J..  .'W(>;  I'nbh  v.  Unil*^!  Smi^*, 
7  h/..  470,aurd9id.,2t^l;  ThooiiJMoii  c  United  .SuUiit,i<t.,ltiT:  Mi^Keo  u  L'uiteU  Stales, 
12^,W4. 
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tTHn:-p>rt«tion,  or  other  sorrice — might  prnporly  he  regarded  as  con- 
btilnliiig  an  '"i-'xigeiicy"  iiiider  the  statute,  if  of  >*iu:h  lUHgiiitmie  or 
inJLirioii,-<-nnse<iuem-eti>lhe«niiy«»  to  necessitate  an  iiiitnediiite  making 
good  of  the  deficiency.'  The  general  rule,  howevei".  of  the  statute  in 
re<]iiiriiiif  a  nc»ti<-o  and  tnvitition  t»»  the  piihlic  as  a  i>reliitiinarv  to  the 
awarding  »if  a  contmrt.  is  foiindiHl  iii>on  a  soiimi  and  well-i.-onsidered 
piiblio  policy,  and  cxt-eption:*  thereto,  ejtpccially  "in  time  of  |>eafe, 
should  he  rocognixed  as  admiwsible  only  where,  if  the  rule  wcr« 
strictly  eumplied  with,  llie  public  intere»U»  would  iiianifeslly  1k>  most 
serioiwly  pi-ejudiced.  XXXVU.  4«4,  .•l/>r^.  lS76f-  XXXIX,  537. 
Mmj,  JK7H. 

847.  Thus,,  where  a  contractor  failed  in  tlie  [>erforriiauce  of  his  i'on- 
tract,  at  a  critical  stage  of  an  important  and  rout^h-neodod  public  work. 
and  at  a  lime  of  the  y^'ar  when,  if  the  delay  wci*e  iricurred  «>f  advertis- 
ing aueM'.  there  would  be  risked  a  loss  of  the  appropriation:  and  u 
jfreatly  increased  charge  to  the  Ignited  States,  r8  well  as  iferivud 
cmbanussmcnt  to  the  military  service,  would  be  involved — fwi^l  that  the 
situation  might  properly  be  viewed  as  an  "exigency  "  justifying  an  im- 
mediate contract  for  the  coutinuatico  of  the  work.*  XLIl.  USy,  June, 
1S79.  But  whore,  notwithstanding  that  Congress  bad  failed  to  make 
appix)priations  for  the  tlscalyear  and  no  exti-a  session  ha<l  l»een  convened 
for  the  purpose  y.A  luiving  the  omisiiion  supplied,  there  remained  ample 
time  for  adveitising  for  proposals  f(»r  rertain  contracts  for  supplier 
trt'forc  the  supplies  themselves  would  he  needed,  hrhi  that  the  eireum- 
stances  did  not  justify  a  dispensing  with  the  general  rule  prescribed  \ty 
the  statute.  c.sj)ecially  sim-e.  by  the  authority  of  Sec.  H732,  llev.  Sts.. 
contracts  for  these  sujjplies  could  legally  be  made  in  the  abaeuco  of  an 
app|-«>i)riation.     XXXlX,  537,  May.  1878. 

848.  The  fact  that  a  contractor  for  work  can  nut  complete  his  con- 
tntct  ivilhiint  |o.-<ing  money  and  desires  to  abandon  it,  does  not  consti- 
tute a  ■■  public  exigency  "  in  tbo  sense  of  Sec.  3709.  Kev.  tit**."     I*,  76, 

849.  Except  in  the  case  of  an  existing  public  exigency,  a  contiiu-t 
for  aupplieH  in  the  War  Dejurtuient  or  militiLry  bi-unch  of  tlio  t»erv- 
ici>  is  til  be  pri^wded  by  an  advertisement,  for  pmjKisals  as  directed  in 
See.  :i7«)l»,  Kev.  i^it*.  This  advertisement  is  not  a  meii'  fa<ili)y  for  the 
convenience  of  un  exwutive  department,  which  may  1»  waived  at 
discretioti,  but  an  essential  priHTeding  preseribcd  by  the  statute  aa 

'.Swii.o.  lUnllSTJ*,  H22-2.V  lip.  l-i-W;  il4>.72..rf.,  p.62;  do.  40  of  1880,  p.  M;  abo 
M.K«s' . .  I'liileii  fHatw.  12  Cl.  Cb..  MH.  629-630. 

'Hoc  'A  (-'oinp.  I)w.,  17.%;  .'»  id..  M. 

'(J.U.  Ill  of  is;y;  aOimis.   At,{ieii..  M7;  3  .U.-W";  10  rV/.,28. 

Ah  Xn  whar  Hhall  cotwtitulc  a  piihlii'  t>xigenry,  or  authoriiui  the  {irocnriog  tA  Hn|>- 
pUiMaiiil  the  Biigagin^  of  servken  urithout  ailverttseuieut,  see  SOti,  A.  K.  (045  of  1901). 
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a  L'ouditiou  to  the  exereiao  of  Ihc  authority  to  enter  into  a  fontiwit  for 
the  United  State!<.  Thus  enjulnt'd,  no  oini*sion  or  evasion  of  tliis  pre- 
requitiite.  however  eonvenient  such  un  oDiiH^ioii  or  eviuiion  umy  be, 
can  k>}i^lly  he  allonted.*  8u.  ht^ri  that  it  was  no  exclude  font  non- 
i-iHiipUancc  vvilli  tlie  stHlut-f,  Uy  h  qunrtermu.sitM',  that  \\x»  contracts 
(uuiile  without  u<lvortistMiient)  hu<l  lieen  nmdc  with  the  niOHt  rcliiihl^ 
parties  and  to  the  udvnnln^  of  the  United  8t&te».  XXXIX,  84, 
Dfrt-mftrT.  I-'iTd.  And  /hM  Ihiit  (he  ivipiiri'nu'nt  as  In  adveriiMlnjaf 
for  propiisnls  nui!-t  he  complied  with  in  conti-acting-  for  a  smppiy  of 
artirlMi  purchased  far  friaf,  equally  as  if  the  contract  were  for  the 
rejjular  yeiirly  supplier.     XXXVIl.  -MU.  .lyj/vV,  /.sYtf. 

850.  The  Army  Appropriation  Art  of  .luly  f>.  1NH4.  providc-s  that, 
in  ■purehftsiiifj  supplies  for  the  army  under  the  tjiuirterniaster  and 
Conuiiir-siiry  Departments,  the  award  shall  lie  made  to  the  lowest 
responsihlo  hidder."  When  the  award  for  furnishinjf  such  supplies 
was  not  made  to  the  lowewt  bidder,  though  entirely  reaponsitile  and 
««iipetent.  hut  a  higher  bidder  was  preferred,  ftt'/d  that  the  contract 
WHS  without  binding  force.     IB.  ^t>5,  Autyuif,  fS^7. 

Ml.  Where  several  bids  are  nnide  in  response  to  the  advertisement, 
the  Secretary  of  War  may.  for  cause,  ivfii-*e  to  authorize  a  contract 
with  any  of  tln-tii.  In  accepting  a  bid  be  must  lie  governed  by  a  con- 
sideration for  the  public  interofiti*.  If  the  lowest  liidder,  for  example, 
is  not  furnifthod  with  the  propi-r  fiu-ilitie!;  to  jierfonM  the  proijo-wd 
work— ha'*  not  an  available  plant— he  may  be  pa^^^ed  over  for  the  next 
higher  provided  the  latter  be  competent.    68.  yo.  February^  IS9.i. 

852.  A  contract  for  the  printing  fnr  the  headi]  iiarters  of  the  military 
department-i  slioiilrl  Im-  awarded  to  the  lowest  responsible  biddi'i-  who 

'See  6  Opina  .\t.  (ieti.,406;  10  iV/.,  28;  nUo  Ctfjiinioii  of  the  Siliriti>r  lii-iK-ml  i>f 
.Mart'h  '/O,  IS76  ^  I.'><)|iinH_  At.  OfU.,  MS),  nlii-n*iij,  in  ti(iMiiiKOiiilnii*U  tii)t>1e  uUhoiit 
wivvnieiiif;  to  t)e  iioc  iiiii'tiiie  on  the  Unitt^I  Sluut<,  liv  4L-«N.*nI.i  frum  lliv  oi'liiiun  ot 
Alty.Cen.  BatRf,  in  IOC)pinA,Jlfi,  fi  the  often  that  whih^annlisi^Tii-eof  ltl(■prl'«iTi^>o^i 
jHlvcrliMemcjjt  will  render  illt-KHl  ami  in'ijH-mtJvf  an  ui"-xf-<-iji««i  iiiiiti-H<t,  tlie  liov 
«niiiieut  cunnot.  ■m  account  tt{  mucIi  <i|tii'«'ioii.  n-stind,  tti  the  Uiiitiimc  of  &  <fin- 
LracUir,  ttCftiilrswl  t-ntoreil  into  hy  hiio  in  ifmwl  fairh  hivI  ]«arily  i«'rforniod.  Ins 
laler  opiiiiMii  of  April  'J7,  iA7~  ( l.'i  Ojiiiiw..  '2:',itt,  thi*  .^tlunicy  (it'ii>-ml  rffi-rs  In  the 
ijumtiun,  whvllK-r  thi«  provi^itm  of  .Sw.  :i7<>'.>,  Kw.  :^u.,  rvijiiiriiiji  that  coutra*-tB  ia 
Kiiierul  hIiuII  b»-  pi-iM'ttlcd  liy  advi-rti^jnifnt,  i?  riuinduiory  or  oniy  tltn»ctnry,  as  one 
wJiich  haa  l>een  mmh  tli*cii»ci*(l  («•»•,  tt>t  fxamiile,  tiie  reierfnce  to  this  question  in 
Fowler  v.  ruitwl  Slaltw.  3  <'t.  t'li'.,  47).  Imt  if  not  ri-qtiiri'ii  to  l«><li?ciili-i|  in  that  ojan- 
ion.  Jn  l^thneiiicr  r,  V.  S.,  Ill  ft.  {'In..  5-17,  a.'il,  it  w  lieM  Ihat  in  iht'  ahscni-L-  of 
uiy  pxi^ni-y  in  fm-t  or  one  d(-termlni>il  Ui  vxiat  tliU  pravinnn  i.x  iiianilntiiry,  miri  a 
L-untrartuiauv  ill  violation  of  icixvoii).  Wliatt'Vft  iiia\' Iw  the  irn*- cnii.-'tnKii'in  o( 
thif  SecthiM,  it  [»  ck'ur  thut  no  ottit-er  riE  tht-  army,  in  tho  al>«nce  of  cxpTt-^r*  autlior- 
__Uy  lodoKo  fmm  llivS^H-retar}-  of  \Vnr,  can  In-  jiintilits^l  in  uniitting  to  4^'i>iii|>ly  with 
ttiu  |iiwii<iuii  ill  n^^ril  to  uilvtrtisiiitf. 

Ai  to  the  maiiner  of  Hdvvnt)>iii^  in  ix>rtiiiii  cumif,  gee  1  Coinp.  Dcv.,  3(13:  1'  I'l^,  <S33; 
8  m/.,  Ifo;  o  ill..  4.t»I. 

■I:k«  Aniiy  A|>|»ru])riatiuti  Ai:l  of  March  i.  IttOl,  fur  tlie  muet  reLwiil  U^p^aUou  an 
thissubjecU 
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isaboapnicticul  printer  and  in  a  position  topprfoiui  the  work  uiinidnd 
by  tho  (loVLTiiuicnl.     61,  SSii,  Suptrmhtr^  Iii9^. 

863.  Th«  distTL'lion  of  detctruiininj^  whon  a  "  public  exigency  "  within 
the  nii'iining  of  Sec.  37t)K,  Kpv.  Sts.  nnd  par.  5«6,  A.  K.  (045  of  1901), 
oxisti-,  isvesU'd  in  (he  hijrhi-st,  uuthority  whenever  itii*  riiTunisliincesof 
the  aise  iiiiniit  of  it.'  Where,  however,  the  Seeivtiiry  of  Wiir  should 
buve  uuthorizt^d  hh  fxi^cney  purehtL*e  Iwfore  it  whs  iiiiuit\  lie  may,  if 
in  htH  iuiljtrnient  \\w  piililie  exigency  exi.hited,  iippn.)ve  the  expenditure 
after  it  has  Neen  cuade,     Ciird  3481,  Sej>teiidn't\  1SD7. 

854.  Under  date  of  Murch  21.  1S1<S,  a  contrat-t  was  niado.  inter  alia^ 
for  certain  ri'psiii-s  to  it  Viarnick  ImiMiny  at  Fort  Monroe.  Va..  the 
•work  U*  connnence  on  tir  tn-fort^  March  ;jn,  Lsl^itf,  By  n-iwon  tif  the 
war  with  S|)ain,  tho  uunirautorH  were  not  permitted  to  ).>eg^iQ  the 
ivptiirs  until  June  iHlh  following.  They  were  al-^o  tTfijiiired  liy  the  offi- 
eec  in  ehurye  of  the  work  to  do  ecrlaiti  extiu  work.  Il'lil,  that  the 
circunwtiim-i>s  of  tho  t-asu  created  an  (^Tnerjjoney  t-iilHii^j  for  thft  addi- 
tiooal  rt'ork,  or  ut  imy  rate,  rendered  the  work  such  that  only  thejic 
eontraclorx  could  properly  jierfonu  it,  and  tliat  therefore  no  advcnise- 
ment  was  necessary.  .\nd  further  /*<-/'/  tluit  wliile  the  amount  of 
comj^eni^ation  for  tho  additional  work  was  not  ag^reed  upon  in  udvancet 
the  contractors  were  entitled  to  what  tlie  mat^^rials  and  service  were 
reasonably  worth."    Card  51K)1,  Marih,  JSOf). 

'As  ifi  ttie  aiilhiirily  who  is  t<i d)'!'!!!?-  »hi'llu>r  thi're  exists  xnch  an  cxiHu-my  aw  li> 
COOtviiiplatfil  Iiy  ilic  ctatiitf,  itie  Siijtn-nie  (."unrt,  in  I'niH-'i  Sfatw  ■.  Sjn-vil.  s  Wjil- 
lace,  f^-%  has  ht'ld  tliiil  it  in  "iEk>  nftiicr  rharfipil  with  llic  dnty  of  |irritiiriii)t  r<ii[i|tlie4 
orscnioca  who  Ip  invt^cd  wilh  lliisdi^rretion."  Tlibdosit-ripliiin  in  rather  (ji-neral, 
nor  id  Ihe  (emi  "lh«  pun'ha^i^tJ  oJliciT,"  by  whielj  thel'mirt  of  ('lainiM  exiilaiiio  it, 
in  Thuni|>4iii  v.  rtiilwl  Statics,  (t  ('t.  Vh.,  UKi,  a  niiirli  umrp  nn^i-JH'  dt'tinhn)]].  It  is 
clear,  howfver,  that  a  Biiimrdinate  otfiit-r  chaivcfl  with  thi>  duly  nl  Jietiiji  tin*  iiiune- 
fliati*  r>-iir«'*"'ntalive  nf  the  l.'iiitw!  Stait^  in  a  t'uiitrai't  or  pun'tiaw  flioiikl  not,  in 
gt'nDml.  vciiturt-  Ut  iMi-penm  willi  advurlij'in;;.  uri  llic  ilu-ory  of  ttieexiHlen«-e  nf  a 
luibhicxisfnry,  in  iht-  at>«-iire  "t  inBtniiliunH  ur  iirdcra  fruiii  a  [itrtpet  sn|jeri(ir. 
Nor,  un  the  oiin-r  hand,  » ill  a  PU|>i'ri<tr  otiicer.  in  eiiU-rinK  into  a  txtnlnwt  for  his 
it'oainiuiid  or  linint'ti  i)f  the  j-xTvicc.  i)n)i«'rly  u»nnie  that  an  "iixij^enry"  ex'Ms 
auiii'irixin);  liini  to  di!«iioi)»u  with  Iht^  HTalnUiry  (unn^,  wlit-n  the  [>eri>>d  in  time  nf 
fJVBCtf  ami  no  ini|M*rmivu  nt-i'w*ity  fxirtsi  for  Ihi.- inmit^liali*  ilelivurj' of  the  miiplieB 
or  |HTfonnuiurc  uf  iho  nTviiL-  pnt|HiH'il  to  bv  contmrtvd  for.  It  in  to  lie  notm  tliat 
the  cawi-s  li^th  <>f  Sjii'i-il  au<\  Tlioiniwun  ivlaloil  to  roiktmotx  cnlcnrl  into  ihiring  Ih*- 
«'ivil  war.  In  tin-  iiijKnithvi.-  DpiiigniiH  of  thf  Allnrni-v  (ietieral  on  thv  "Filtewi  in-r 
cent.  OmitTictji"  of  .^j-ril  1*7  and  May  3.  lt*"7  U')  0]">iii^.,  2a.i,  253),  it  is  ht-lil  (Imt 
Ilw  ".■xiitcmj  "  ifnitf-iiiiilatrtt  liy  Thi>f>l«ti)t4'  cah  lw?on(?o(  fu..r  only.  Jiml  that  it  can 
Im.'  nin'nieiliwexijfliiijfonly  when.'  lui  immfrfiWff  di'livi-ry  or  imrfoniiumHi  i*  it'quirt.tl 
by  A  I'lihtic  jifccj^ity. 

A.-t;  iwwrvrT,  8  ('tuiip.  Ilt-i-..  470;  h  iW..  1(4. 

*Iii  u  (k'cision  dau-d  Jan.*),  l?*flrt  (2  CVmip.  rK.-c.,374),  Coniptrollur  BtiwItT  eiUd: 
It  i»  ciitaMihhi  .1  thiit  whpre  in  )ii«iii  fnilli  work  has  Itei-n  dime  und'T  an  mfonnnl 
>'i>iitni<-t  njni|<i-ii!^tii>n  thf  r<*fc>r  npriii  I  he  lniHiH  of  a  ijtuitiliim  tm-riiH  uiuv  Im-  nu-owriil 
from  Ihe  l*nilo<i  S*latc?  iCIiirk  i.  V.S.,  ai  U.S..  MHi;  and  it  wiw  tlipK-Jn  ht-id  Ihat 
ill  t)ivuli^Mht>  of  (•tlii-revideniv,  llie  v'ontnict  prii-t.*  might  Ik-  ennui liiTiMl  cuittritint 
fvidciLi-e  of  lh>-  vahie  of  Ihi-  tterviiV!*  n-udiTt-d,  hii'I  nuhMtaiitially  to  Un-  xmuv  t'H«'t  im 
Silotiiou  r.  V.  S.  I IH  Wall.  17 ».  It  ha."  fnrtiuTmoiv  Ircii  lielii  thai  wUvtv  nt^rt'ery 
may  Ik*  hai)  iijifin  a  ^jiitiuttnn  memit  for  tlie  worl(  and  lahnrdon*-  nndi-rnn  implied  or 
infoniwl  contrail,  rhe  an-ountiu}*  oHioer!*  of  the Treahiirv  have  juriwiu'lion  tu  »*ttlle 
UiecUiiii.     (l>eniii8(.L'.S.,20Cl.Cl8.,I19.)     Set^also,5'<.'ymp.l>ec.,.'>B((;  6  u!.,  961. 
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855.  ITic  main  nhjpi't  »>f  the  iidverliM-inent  is  to  induce  a  free  and 
open  roni[wtilHm  ff»r  the  i-ontnirt^  of  Iht*  governmeiiit  ami  tbiis  to 
protw-t  Hie  I'niled  Stiites  fmtii  fniudulciit  rtimbinntioiif  iind  cotlusire 
prpforencps  in  it»  bu.-inc'j-s  tninsm-tions. '  At  Ilif  winir  time  tht<  iidvpr- 
tisemeiil.  in  inviting:  pnijiosnls  fit)iii  (he  puUlic.  is  pnipcrly  l(»  be  viewed 
ae  a ph^hjt  on  thr  pint  uf  the  I'nited  Stati'.-^  tbut  the  contract  will, iis  a 
jfcm-nil  rtile.  be  uwnrded  to  the  Iowe»;t  bidder,  provided  lie  is  a  i-esimn- 
sjble  |MTsoti  uttd  his  bid  is  a  rensonabln  one,  mid  pntvided.  of  cuurse, 
"he  complies  with  the  exist inj;reffulatif>n« — as  to  bond,  J4<'.^  XXXtX, 
426, find  XLl.  US.  Frhfuin/.  }H7H.  The  rc-M-rviitioii  not  imfre<jiiPiitly 
added  in  the  advertisement,  that  "the  I'niTed  Stutet*  re.'wn'eH  Ihc 
right  to  rejeet  nny  or  all  projHJsals."  is  winiply  pn-eaulionnry,  and 
!<hould  not  be.  und  i-s  not.  in  ^encml  taken  lulvuiita^e  of  exeepl  where 
the  lowest  bidder  ftiiit*  In  meet  the  lejrtd  and  proper  t'omlitiouH.'  A 
further  inf)Cani-i>  in  which  the  United  Slat*"?*  iiitiy  properly  rpjeet  a  bid 
or  bid*>  is  in  a  4iwe  ni  j'rntid — ns  where  the  lowest  l)idder  ha.s  rolliidc<l 
with  other  bidden*  or  with  the  representative  of  the  t'nited  States  to 
imptiiNp  »  hi|fh  priee  npon  the  jjovenmient.  In  sueh  ii  ruse  the  l>id>i  of 
all  bidders eoncemed  in  the  frmid  muv  projierly  \w  rejeet-ed.  XXXVII, 
:iM.  M'fj.  IMru. 

B66.  An  executive  olliwr.  in  awiirding and  entering  into  ue<mtnict 
after  advertisement,  \s  not  uiithorized  to  i-eiitiira  froiir  the  eontriu-tor 
a  sti|»uIation  at  variam""'  with  the  rondition.-  stated  In  the  advertiMe- 
lueiit,  or  to  assent  t<t  -urh  n  ->lipul«ti'in  it"  pii>i>«^sed  by  him; — for 
example  a  stipnhilion  for  ihe  furnishing  of  ii  cpinntity  of  supplies 
greater  than  ibiit  ealied   fur  in   the  advertisement.'     XXXIX.  436, 

'^^  Jlarvey  ».  I'liiroi!  stai*^,  8  (1.  ('!».,  50(1.  In  regard  lf>  *  fiUtulo  lotinilnr  \o 
StH-.  Mt»\  nuvemuiK  Uio  I'wt  Uffli-e  lX'p«rttnf  nt.  the  Supreme  Court,  in  (tarfleldc  r. 
I'nileil  Knitf^.  ;i(Mto,  246.H»y:  '■Tliei'lijiTtuf  (lie  I'lahilpwuslo  sri-nrc  ni)tH'P,  •  •  • 
tluit  l>i<l<1or»  nii^ilit  ci>m|i(-te,  tlitit  (avontibin  ftiuuid  \tv  jiK-vcatL-*!,  that  etiicicnc-y  and 
ecunouiy  ia  ih*-  M-n-kv  *boulfl  Iw  otilaintid." 

*Pe«?  fii.iiliiiioiii«  in  ivpiinJ  to  foniractf,  pnhiiiihed  in  <•.  O.  10.  Hdqre.  of  Army  of 
lam,  n-|»tiiUil  iiixl  anifniltil  In  IJ.  U.  I'iiA  !wiiu*yi:Hrnr»l  fi.  O. -lOof  1880,  nf>w  inmr- 
|Mnitvit  in  Artklt*  I.V  iiml  LV],  Army  ]Ii.-«tilnli<>n»  ui  ISttl, 

*Kh*  jmr.  .Vi:!.  Anity  Rc^njIiitKniff  of  IxW,  af  fi)!!!!*!-:  "Exi^cpt  in  mri<  niiri«  when 
the  t'mtiii  .staUr"  may  i-lc  t  l<i  cxi-n  W  il-  riulit  to  n^tTf  prujHHwK  cofitni.-tn  will  )<o 
HWiirV<^  til  tile  lowest  ref)MiiiM)ilL-  livnu  file  biddrr.  {'>x  furnwIiUi^f  u  jtmiwr  arlidt;, 
wlio^'  )rTo;>oNil  is  not  iinniiisonable.'' 

*  In  Mil  opinion  nnHi-r  iin  mi  of  I84!{  (ximilttr  1o  the  vxiKtinu  law)  nniuirine  Ihe 
Ivtling  of  tjMiitiuet«  in  ihe  inicj/  u^Hjn  mh  (^rtiwnienh'  fur  proixxmlF.  it  wiu-  )k'Ii1  hy 
Any  lien.  N«'lwift  [\  L'piiiions,  aiH  t  rhttt  Ihe  Nuvy  Ofpartuiuut  mu»  not  unlhurizMi, 
"in  Mwanjiiifc  thi'C'intnici  ti>  I  hi-  lowivt  tiidilcr.  In  iji.xfijy  ilf  ternm,  ilh  pfiim-*:'!!  (or, 
iu  ninH  til  ihi'/'/Jw:  vf  (Wt'jTv.  or  miy  otIiL-ruf  it"  luatvrial  L-k-iiif  iilf.  Tlu' ulnious 
p«rp>.*t-,"  lie  lulils,  "ci(  ilic  wv  \ri  '\m-!<t\<>n  was  t'<  invito  cfjnipctiti'jn  in  the  pro- 
ji<Mib>^  Mul  it  thi'n-ftin-  n-«(uir»-!"  Ihnl  thv  H'iv'-niwtiiciit  <-iiiHtiHtiriL;  from  \hv  ili-mrt- 
invtit  stiuJI  |>artit-ulitrtzv(.-vi;r\'  lliiiiu  that  umy  i-weiitlally  affi'ct  tiii>ottitnii-t.  That 
the  time  of  liotivrry  inuv  lie.  In  m  contnu-t  <if  thim'leBcrfptioii,  a  inalorinl  elciMfiit,  the 
Hn-tiiiipUin'-n'  n>niii?»le«l  m  ilh  tliis  i-vm!  rli-arly  evintx*.  -Von  nmgt'if,  if  the  time  had 
Iftt-ii  exlciwliMl,  as  imw  |>m|f>jHHl.  on  tin:  fa<i  of  thu  ndvcrtiwoient,  that  other  and 
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8fi7.  Where  tho  ndvertwftment  culls  lor  propoioiU  for  Rupptim  to  be 

dclivci>Ki  at  a  parlicular  yt/./.-'  s(j<*ritio(l,  the  plac<'  of  dcHvory  i?;  a 
iiiat^ri«l  i.-uii<liii<iii  of  llie  roiiti-ai't  invited  to  he  bid  for,  and  the  ^aiiu^ 
should  therefore  Ih»  awarded  to  the  lowe-st  bidder  enfjajfing  to  make 
delivery  at  the  plrti-i-  desi<jiiiiti-d.  To  prefer  to  such  bidder  iiMOtlier 
whoiw  bid  i^  lower,  but  wlio^-e  titler  i.-*  to  niaki'  delivery  at  a  different 
place,  would  be  luiHuthorizeil  and  illfjipil,  however  convenient  tho 
pltLi-e  iiuniod  1>v  bini  uiiifht  in  fact  be  to  the  miUtary  authorities.' 
XXXIX.  ■t:i5.*iinaXX.I.  IVk  /-Untari/,  Ii)7-S. 

858.  Where,  by  an  expre(«s  wtiptiiatioti  in  a  euntnu't  for  (juarler- 
uiHster  stores,  luado  in  aeeordain-f  with  a  ^pe».■itic  iulveiii«einent.  the 
time  within  which  the  same  were  to  be  funiinhed  to  and  received  by 
the  United  Stutt'o*,  wa*  limited  to  a  stated  |wriod.  A^W  that  the  Secre- 
tary "f  W;ir  would  lint  be  HiithnrJze<l  t<i  extend  the  opemiioii  of  the 
contract  h^-yoml  that  |wri(Hl,  so  as  ti»  admit  the  delivery  of  additional 
(itores  under  Lht'  Niine.  but  that,  for  such  additional  "luautity,  it  would 
be  nct-essary  to  cniitruct  </'■  /toiui  in  the  iv^uhir  K-yiil  inude,  ujmn  new 
adverli?«emeni.  projjosals.  and  award.  XXXVI,  ica,  J/"/;.  Jii7o. 
And  An/i/  that  the  fact  tliut  the  cuntract  <.-outained  a  tittptilation  to  the 
effcet  lliat  the  sanK-  inij.'lit  u]K)n  mutual  ayreeiueut  bo  abi-ojfiitcd, 
moditied,  or  e.vteuded,  did  not  add  to  the  iiuthority  of  the  Seci-elury 
in  such  A  cAne;  such  a  ritiptilation  liein^  in  derofrntion  of  hiw.* 
XXXVII. 47.S.  A/n-if.  hS7(!:  XXXIX.  (J-H.  S^ptftvln:  ItfTS;  XLI,  18^, 
April.  iST.i. 

869.  The  Army  .\ppropriation  A<'t  for  the  3*ear  ending  .lune  SO, 
\HiKy,  pi-ovidi^d  that  o]»en  market  puivliases  could  l)e  made  when  (ho 
aggregate  amount  reijLLired  did  not  exceed  two  hundred  dollars,  but 

lu^-iirr  nlfttre  lIuLii  nerv  ntiK^'v^l  iiiivtlit  nut  Iiave  Ihwii  muiIk      I,t  may  <K*Al  Inn  tlwt  ■ 

itiJiiiiifiK'iurer  rimy  iioi  \k-  in  r  ninahioii  I"  deliver  at  ■me  lime,  ami  yt-t  lie  AUly  a»|>- 
ablc  I  if  tlointc  H>at  lUKittHT;  kikI  tlint,  whil.it  he  would  tu;  ivt(tniin<>')  liy  rhitt  inaliility 
fnMii  <-i>ni[>ftiiiif  fur  a  iixitnix-l  witliiti  the  tiiji<>  liiriiteil  liy  the  tiropiMulii,  lie  riiiffUt 
hftvt*  Puett.'JwfuUy  «loii«  >*■)  hiit)  the  exten'led  time  Ijoeii  a(lvtrtice<.l." 

Kf^", alrtii,"  t'nniii.  l)cf-,!)2,  Wft. 

■Hi^i)i>l«-li>£  IVM,  mi'f. 

*ln  a  ciiw  "if  a  miitrai"!  in  tliu  Pont  Ofllnp  DvpnrtmcTit,  mntninini;  n  Ftipnlaiioo  for 
cxli'ii-^ifiii,  itc.  liv  thfl  aiitlmrity  ^i(  wlii^h  tli*-  niwralinn  «f  lln-  fi>ntraHt  had  Int'n 
«xlcii>Uvl  hv\  'iml  I  Uv  jH-i'i<ul  t'xprcwiy  hiuilt.'>l  tli^'it^iti,  uIiImu^jIi  liv  a  f liitute  ipiveni- 
in^  rhe  I'lL^!  It  wai*  nt\»in»\  rhnt  all  f<iinh  ivtiitra^'t^  choiil']  Ih'  ntuilR  uj»iti  ailvertii<e- 
iiH-nl,  |.n>iKin«lw,  A...  11  wiw  hi-lil  hy  Artnriwy  (Jeiifral  Hoar  (la  (iiiini'.,  174)  aa 
fullown: — "  I  am  u(  lli«  •iiiinioii  tlinl  the  i<rvivi«i"n!t  of  thai  wttilut*'  appiy  tw  the  t-on- 
trart  in  i|ut-Hliim,  an<l  that,  alllioUKh  tfit-  iimtrai-t  rimtaiiuKl  a  ptxtvituuii  for  ib) 
eslen»ion  ami  nwHliHratiniiat Ihcpkai'tireof  thpi-imtmitinpiwrfipji.  puch  iipmvistlon 
was  not  Htithorizt^l  hy  law.  If  a  rontnul.  w  kith  Ih^  law  oiilv  allowi  ti)  Ik*  made  in 
piiniiiancR  of  an  adviTlwtiu'nt,  roiihl  aflcrHanl  be  nmewcd  and  I'xtemh-d  at  the 
ftl««»ure  of  thi-  IVptiiiaKUr  lit^neral  withiiut  any  udwrtificmcnt.  it  unuld  ho  In  tha 
power  of  tliat  offu-er  aud  hi»  sHweiworM  in  uHitt* ,  uiilew  re^traint-d  In*  wjmu  wil«!i*« 
micmtoctof  tlie  leKi-^lntun?,  to  inake  for  all  future  tinii-  euiii<-ontnu-l>!  as  hi;  niiulit 
think  t-xijeiiieni,  without  r^-fttrvnev  lo  the  «-i>tulitiiin»  ci-jniain^tl  in  the  oriitiiial 
advfrtiwinent  for  prx>i>oeuI^  vr  Lu  the  tvruu)  upoa  wUlcU  thu  ovulmct  wu«  uflvrwd  to 
public  citmpeLition." 
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thilt  every  such  puri'biiso  (<hould  Iw  immediBt*-!!,-  n-purted  to  the  Sec- 
retary* of  War.'  On  the  fjuostion  net  to  t\\v  p(»wpr,H  and  diitii's  of  the 
Scrrptary  of  War  in  refcnMire  to  the  i-hiH-*  of  piirt-liiweri  reft-rn-d  to, 
A<^rf  thai  this  legislation  cotwldeivd  in  coiitieotion  with  Spfrioiis*  2lfi 
and  Ilftl,  Rev.  St*t.,  and  the  fact  that  thp  Scrivtary  of  War  is  the 
roprejientativ*' of  the  PreHidi-iit,  vof-tw  in  the  Spt-n-tary  the  pow«'r  >iiid 
the  duty  to  mttko  riecp*isary  i-e^ulatjons  t«  mrry  into  offuct  Uie  IcK^la- 
tion  in  <|ut>sli(in  and  in  dnin^  ■>o  he  inav  loyulty  require  pro[>oseri  open 
market   purrhiijios   to   be   sul>niltie<l    fur   his  api>roval.     <"ard   111:2, 

860.  L'ontraets  ''for  porsonal  .-lervirrs,''  -^leeially  cxpeptrd  by  the 
statntp-  S*N-.  HTitli,  Rev.  Sts. — from  the  application  of  the  provision 
as  to  advertUinjf  for  ]>roposa].s.  arc  eontmet.s  for  serviinw  to  be  rendered 
in  person  by  the  party  or  parties  who  eotitniel  to  furnish  them  whether 
the  (haraettT  of  the  serviee-*  are  skillf<l  or  not.*  So  hrid  tlmt  serviees 
of  physician,  iwrviccs  of  washerwomen,  sen-ices  in  n'|Miiring  mat- 
tresses,  iM-dstcad.-*,  rlocks.  chaiiv,  etc..  itnd  in  hauling  rul)l)i*li.  et*-.,  if 
tobcrcndeivd  in  person  by  those  who  eontriici  to  iH-rform  iheiii  arc 
'*per3onaI  nervieew"  within  Uie  meaning  of  this  sertion.     Card  fiSS, 

861.  Sec.  3700,  Rev.  Sts.,  reqtiirei«thnt  when  eonti-aetj*  are  made  for 
supplies  or  services,  they  ftball  be  made  in  a  ccitain  fonu,  but  it  doen  not 
neeeAsarily  preclude  having  publir  work  performed  by  liired  laborers 
where  it  isnotdeenied  desimbU'  to  enter  into  a  fnninil  agreeim-nt  with 
aeontractorfor  the  purinise.  So  /c/fy  that  the  Secretary  of  War.  under 
whose  direction  the  appropriations  for  the  eonstnirtion  of  the  new 
State.  War  and  Navy  Hiiihling  wt>re  rr^iuired  by  .-itatute  to  Ik*  expended, 
wasempowen-d  to  i-aii-u-tln^phisterinij-.  or  other  part ienlnr  work  therein 
capable  of  being  pioperly  done  by  hired  day  lalN>r,  to  he  t*o  d<me, 

'Tliis  pmvifion  waf  repeatetl  in  the  Amiy  Appropriutitin  Art,  appmvpd  Mar  l.'i. 
19BB  (30StntK.,  3221;  biU  »ee  the  later  l^iMlHlion  in  tfie  oirri-H[wiii.litijj  a»t,  Hp[irnvMl 
Man-b  2.  ISWI. 

Mij  an  M|)tiiion  <ii  Attorney  Uenrral  Uatffl,  dated  May  23,  lWi2  ( lu  0])in)<..  2«ll,  it 
was  held  thiit  h  coiitmct  fur  nurvi-yiri;;  ruwrvatkin  lawlit  uuiler  a  treaty  u'itli  ihe 
Initianii  wjw  "pensoniil  services*'  within  the  mc-auintt  of  ^?e^■tion  10  of  "the  act  of 
March  2.  1361  (12  ^\a\f.,  220).  now  «t]il>odiot)  in  St>r. :i7i)!f.  K.8.  — Uie  r\>aiHin  awimic'l 
bvin^  lhi«t  th<»in.'r\"i«»  reqiiirv'.l  not  rjnly  tiili-litv  and  inlet;rity  but  »  tfrlaiii  kinil  of 
skill  ami  kuifwlttlpi'.  an<l  lluit  Uwfonlrai-liintotiU-i'rphonld  liBVixliMcnniiMi  iiiH'lwt- 
inf!  th<>!>c  who  iioM*L-fls  tho  rtyjuirtvl  rinalitimtiona.  In  latt-r  opinions,  howtAvr,  "pcr- 
siiiutl  »»?ni(.f!s'  an  iiskmI  inSw.  ;t7(W,  H  .*^. ,  an-  hi'lil  to  inilinli-  wrviffc  In  ln<  nc-inifn-d 
ill  (M^Tsun  l>v  th«  imrtv  coiitra<:Ie<l  with,  wliu  ihua  Li-i;mii«f  a  BL-r^iuit  of  tliu  (iovt-rn- 
iiit-nt.  (l.'i'Opinfl.  At.  tien.,  235,  25;i;  l»  iW.,  ttj.)  In  W  roni[>.  ]fec..  UH,  the  itrm 
•■[wraonal  wr\->ne*,"  an  ojw^i  in  111  Id  Mwliun,  iail^tlnwl  as  sfntiiw  to  \yn  ""i^'ddnin."! 
by)i«int;lt.>  jk.thiu,  or  hy  llrtiu),  bir  the  t^iovvrnmuiit,  un'U-ru  I'ciiLmcL  luiifk'  uLtli  tUu 
Omcrtiniont  to  rt-ndor  for  it,  his,  or  their  individual  BtTViicpi,  of  cithor  hkillod  or 
iinxkillt-d  lalior,  nnd<-r  Ihf  dirvction  of  1>ie  rMivt-niment,  tlien>l>y  l>woiiiiti|t  lli«f  wr- 
vant  oi  the<(Ovt'niini-iit  in  tliu  ]M!r/urman<vof  sucU  lubor."  >k-f,  hI«j,  I*ttr,  518,  A.  R. 
of  1W&(6W}  ol  IMJl). 


>WTBAfT. 


insu-ntl  of  uiidor  rontrm-t  iimrio  upon  itdvcrtiftpnicnt  and  proposals, 
provided  Iio  d(^mod  it  to  I)o  for  the  puMu;  intoresi  to  prefer  the  former 
motif.     XLI,  121,  Fffjrufipy,  IS7fi. 

8S2.  //'A/  thiit  thr  pinclinso  of  thi-  gniy  doth  uslhI  for  tho  uniforms 
of  tho  i'ttdets  of  tbc  Military  Aiiidoniy  wiut  not  a  "purt-haso  of  sup- 
plies iti  the  War  IVpartinent."  in  tho  sense  of  St>c.  3T0n.  Kev.  Sts.,  and 
was  therefore  imt  i-eqiiired  to  lje  iiiiide  by  Hdvcr1i«nj».  This  Set-tion 
has  apparently  in  view  piirchiLsesof  ptnpplieM  ftirthe  use-sand  purporfs 
of  the  United  States,  under  appropriatioiiH  made  tipecilieally  for  such 
(jupplie*  nr  (Iviirly  applieft)>le  to  them  an<l  expended  as  puMie  fimd« 
undur  tlie  eontrol  and  direction  of  the  head  of  the  War  Department. 
Tho  cadet  clfjthinjj  U  purchased  not  a»  '*«uppHe(»"  for  the  aniiy  in 
general  hnt  for  the  special  use  of  a  particular  class  of  {M-r-^ons.  and  it* 
paid  for.  not  out  of  an  appropriation  for  the  military  establishment, 
but  out  of  their  miuithly  pay.  The  continued  luyijfE*  of  a  department 
in  reyard  to  ativ  traitsactioti  is  an  important  factor  in  the  <onsiniclion 
of  (he,  law  relatint;  thereto,'  and  for  upwards  of  tifty  ^'oars  the  cloth- 
ing in  <niestion  ha*  he<'n  purchased  in  open  market,  from  a  particular 
milU  coniiKiny.  Aih-iKul  that  such  luia^;**  niijrht  l>o  continuwl  without 
t'oniravention  of  existin^j;  law.     4ft.  I'.tS,  Jttiy,  i.y'rtl. 

B63.  Sec.  3  of  thi'  act  of  Aug.  II,  ISSh.  in  pi-oviding  that  when  river 
aud  harbor  works  are  done  hy  C4intract.  the  mnti-act  "iiall  he  made  after 
sufficient  advertisement,  &v..  does  not.  like  Sec.  3T0i),  R.  .S.,  except 
ca«iea  of  emergency,  but  it  may  be  and  is  In  practice  construed  to 
pemiit  such  contracts  to  \»  made  without  Hdvertising  in  ca*e»  of 
emergency.     Cnr<l  U^i'iSK  ynrvinfh  r.  7.v.'Ay. 

664.  The  lut  ..f  March  15,  16i»ft  (3lt  Stats.,  8^*2),  which  authorixea 
"open  market"  purchases  not  exr-ce^Iing  felMi.  relates  to  supplies  for 
tbeurniy  and  dues  not  apply  topiirehasv>s  for  caitv  i  ng  on  work-sof  river 
aud  harbor  improvement;  hut  by  dw.  3,  of  the  ad  of  Aug.  11,  ltW8 
(2;'»  Slal.,  4y^i>.  it  is  made  ihc  duty  of  the  S»'civt»rv  of  War  to  apply 
the  money  appropriated  for  such  improvement  "in  carrying  on  tho 
various  works,  by  conlnict  or  otherwise,  as  may  be  most  eeonomieal 
am!  advantageous  to  the  Gftvernim'nt."  Thi-»  provision  might  be  eon- 
(itrui'd  as  leaving  the  piin-iinseH  of  supplies  and  the  eugagemetit  of 
services  necessary  in  carrying  on  the  works,  otherwise  than  hy  contmct, 
to  be  (ontmlled  l»y  Sec.  :17<1!).  Rev.  St>. .  the  general  law  on  the  sub- 
ject, and  undi-r  such  construction  the  purchii--c  of  !*upplifj*  for  these 
works,  whether  under  $3(H>  (U*  not,  and  engagement  of  sen'ices  not 
personal,  conld  only  be  made  without  rtdvertisement  in  cases  of  emer- 
gency.    In  practice  however  it  has  been  construed  as  dUpt'DJ»iug  with 
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advertisPDient  where  it  would  be  mofft  Mronomical  and  advuntagecuB 
to  Ihe  Ooverament  to  do  so.     Curd  7315,  ymxmhrr  JH,  JHW. 

660.  Whei*,  purf4uaut  to  Sit.  ."JJOi*.  Hcv.  St»..  advt'itwfment  has 
lieeii  oucc  duly  madt*.  tlu"  law  has  \Myen  coiiiplivd  with.  If  Ih'is  iidvwr- 
tiaement  U  without  result,  it  is  not  iicceMtary  (thoii|,'U  it  is  jtcriuirMiblc) 
to  adx'erti'?*e  n^iii,  or  to  yo  on  advertisiii)^  till  uii  atvi-ptaliU-  j>n»i)ujwl 
1)6  ret-eive<l,  but  open  uinrket  puivUa»L'  may  Im-  icsurt^sl  tu.  62,  41H, 
Z>«yv/iitT,  JHOii.  Cnitl  i«';^'i.  Srptfiultr,  IWO.  In  tin-  latter  cawn  }iow- 
evcr.  the  puri'ha.**e  inu-st  bi*  liinitt'd  to  the  artirlc  or  artii-los  pn-vioiiNly 
udvertiM'd  for.     Card  ?A\\.  ^hf.J,.,;  isyj^.     See  Card  Nil's.  M„y,  J!M>f), 

BB6.  I'ruim^ab^  were  invited  for  t-onst ruction  of  «ix  locks  and  dums 
on  the  Mononguhela  Kiver  and  the  i«pecitimtioii^  [jrovided  as  follows: 
**Bid.s  will  l>e  iveeived  for  the  lock  and  dinu  romplete  iit  any  one  >ito, 
or  at  two  or  more  »H»!s,  or  at  all  six  i^iti's,  and  if  aecepted  contmels  will 
be  awarded  for  each  site  M'piirutely  or  for  twci  or  more  sites,  or  u  siujflo 
L-ontnu-t  will  be  awarded  fttr  the  wliolc  iiiiproveiiii'Mt  at  the  six  ^iless  us 
may  apiK*ar  most  woiumiical  ami  advantageous  to  the  Ciiited  Stiiles." 
One  of  the  liidderc  in  a  h-lter  altachod  lo  his  j>n>iJH)sal  otfere<l.  if 
awarded  eonlraets  for  three  (»f  tin-  liK'k--?  and  (lams,  to  aeeept  at  a 
reduction  of  'i  jjer  ecnt  on  the  amount  |)rop<wed  for  lliem  separntcly: 
if  Hwanled  four  ltK'k.s  and  dams,  the  reduction  shouUl  tw  4  perwnt, 
and  if  awarded  cuultuel.-^  for  the  kIx  locks  and  daius  n  reduction  of  5 
per  cent  could  be  made.  Jftit/  that  the  otrermude  in  this  letter  was 
res|>oaHlre  t«  the  sja-citicatiotts  cullinjj  for  i)roposal8  atitl  should  he 
treated  ns  a  part  of  the  piopowal.     Card  34SS.  S,^f4tiiif>^i\  1S97. 

867.  Where  an  advertiseujerit  invilinjf  pri»|wihial»  ftir  furnisliinjj  law 
txHtkn  til  till'  War  i)i'i>iirliiii^nt.  siiecitii-d  thai  the  projmsals  wouhi  be 
re4Tivp<)  at  a  certain  idlice  of  th^'  depai'lun'iit  niilil  \il  o'clnck  tioiin  on 
a  particular  day.  and  iwii  bids  weit;  duly  n'ceived  by  the  time  nanu'd, 
h.-lti  that  a  third  bid  received  at  one  o'clock  p.  tn.  should  not.  be  cori- 
sidei-ed.     47,  4iiH.  Jnn.-,  l,S9I. 

868.  Where  a  Indder  proposed  t<i  comph'te  ihe  advcrti^-d  work  at  a 
tiaio  ditferent  by  live  uionlhs  from  that  set  forth  in  th**  adverlisenienl, 
hrhl  that  thn  variance  vi\v<  material  and  that  the  fiid  could  not  legally 
be  entertained.  To  let  the  contract  on  such  a  bid  would  be  in  effect 
to  make  a  contOM^t  without  adverti.sinp,  and  such  a  contract  would  not 
be  binding.'     56.  3Wi.  yov*-inh,-r.  IH!rj. 

869.  Sec.  37oy.  Kev.  St«..  doe.*  not  re<)uire  that  u  i-outract  shall  be 
.awarded  to  the  lowest  bidder,  and  it  is  usual  for  llio  United  States,  in 

trcrtiaeiuents  for  proposals,  to  reserve  the  rijjht  to  ri'jeet  any  and 
all  bids.     Hdti.  in  a  case  where  this  I'eservation  had  been  made,  that 


'  Si-hlK-icJtf  r.  tl.  8.,  19  Cl.  (Jl*-.  &47,661;  Ifi  (>fiiu».  AL  U«i..  fi3«. 
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the  SiwretaiT  of  War  was  legally  aMthoriz&cl  to  permit  a  bidder  (before 
the  awardiiijf  of  the  aintrwt)  to  withdraw,  «ir  have  rejoi*ted,  a  bid  in 
which  A  fleri<-al  t'fror.  tn  his  detrimont,  had  br-eii  made  in  the  amount 
bid  for  ceitiiiii  work.     XI-V.  1!\  $>^pteyiihrt\  JSS/;  65,  7.  JA/y.  iSft^. 

870.  A  bidder  may  withdraw  hirt  bid  at  any  time  l»efore  rc-<'eipt  of 
notico  of  neeepranife  without  reiideriii(j  hiin>telf  or  his  (jiiarantovs 
liable  to  suit  on  tht>  guaranty  which  nuiy  have  afcoiniwiiied  his  pi-o- 
p<jj«il.'  66.  :iT8,  -My,  i^9i.  So.  AfA/.  where  an  olfi<-er  of  the  Quarter- 
nia**terV  r><'parlinent  adeerlij*ed  for  pm|i(>sflls  for  thi?  construction  of 
a  bridge,  and  lm\'inj[  i^eccivtrd  si'venil.  opened  and  forwafdvd  them  to 
the  Quarterma-ster  Genei-al,  and  the  lowest  bidder  (a  bridge  company), 
before  any  bid  was  art-cpted  or  award  of  coiitrwct  was  made,  gave 
noti<'*  to  the  (»ffi<-«^r  whi)  had  iiivit*'d  the  proposals  and  to  the  Quarter- 
master Gctieral  that  it  withdrew  its  bid.  Card  419,  Orfrihtry  1S9^. 
When;  the  notice  to  bidder*  atiiiouneed  that  no  award  or  acceptance 
of  bid  "under  this  hdvertisemeut"  would  b»>  made  until  Cungre-is 
shoiUd  appropriate  funds  for  the  purchase  of  the  supplies  to  t>e  coii- 
trscted  for,  htfii  that  a  bidder  wjis  entitled  to  witlKiraw  his  bid  at  any 
time  before  the  event  and  action  iiidiciit«'d.     66,  3TK,  mijn-n. 

871.  A  contract  for  uiosf^uito  bars  was  reg-tdarly  awmvWd  to  a  party 
nptm  a  pi'oposjil  subiuilted  hy  him.  Siil)!*equrntly  lie  anked  that  tho 
award  l>e  ruiieelled  on  the  ^,'roiind  of  niiJ-takv  in  calculation  on  fal'ric 
for  the  liars,  stating'  that  an  employee  to  whom  the  matter  of  calcula- 
tiuD  WHS  inlruslc-d  based  the  same  on  a  fabric,  valued  rouy^hly  at  30 
cents  per  piece  of  eight  yards:  that  too  late  to  correct  il  he  discovei-ed 
that  the  extra  heavy  fal>rte  in  the  depurtmunt  slandarcl  sample  would 
oont  al  least  T5  cents  |jer  piece;  and  that  in  furnislitng  the  bars  called 
for  with  a  poswible  increase  of  10*^  he  would  lose  fnmi  4v»iNt  to  HtM)0 
dullar>i.     J/f/</  that  the  miatake  was  due  to  the  carele««ne»H  of  the  bid- 

'!>  Opiii^    At.  (ifii.,  !74;  15  .*./.,  (MS.  Kil. 

Iti  tlw  lutUTupiniuii  tin'  AUomet-l.iuneni]  lii-Mlhal  ais  thetrH'iranr.vsccompanyiujt 
till'  bid  yioit  fur  tlif  H<'U<  cif  tin-  1iii1(Kt  "ufUT  bt-iuj;  nDtilitM  nf  llii>  tuxvptanLV  u( 
Hiiil  hid,"  anil  tin-  u  illiilniw-iil  of  (lii-  liid  lidviiw  t»kfii  [iliiii'  prior  lo  its  accejiliuav, 
iK'ittii-r  Hit)  liiildvr  iiur  lili^  sun-liw  wt-n?  iijilili- itiHUi  tliiL- liujiniiity.  Ht>  iiitiiiiHtto!, 
h<m«"\Tr,  llitit  11  rfournniiv  nf  tin*  dillirtilly  iiiijtlil  Im-  nvul'lrd  liy  u  jtrij|x*rly  wor>lfl 
clalHli'ormuinuity  ln«l«tor  ni-iniim,  d.iuil  ,\iit;ii«t  31,  ism  fil  <Hiitt>t.,-V)),  liociU-"! 
tlit.'H'  opjiiiuiis  tw  till-  niliiw*  m|  tin-  LV|>artLJK-iit  vi  Jutlnv  "in  tW  nl'St-nL'tf  i>l  luiy 
8p»^ial  slntiitoBT  pn.vLjnun:'*  but  MiTriiiif  lo  iStrliun  .'17H».  Kfvi«il  SuiUiU's.  reJatliig 
to  liidn  in  lb«-  Nuvy  rK-jmrtmi^iit,  us  rciiiiiriiiK  *•»»■(>  ^thikwhI  In  U-iiri-omminwd  "iiy 
a  wrilton  ituuniiity  ♦  •  •  that  tlii,-  bid'W  U  ln)<  bid  iKuocv()U-<l,  mil  •  •  • 
eivc  bond  with  (fixrd  Hml  xiiftlcient  f>iirotit'»  In  fiiniiuh  iliuiinpiiluv  proposed,"  mM: 
*'8tricily  t'i>iii'triii'<l,  (bill  <)iK-:'  tiul  juvvi-nt  u  willidrawnl  bviiirv  uovplBuo*.  Ijh^t^ 
ally  t^i^iUjtruL'd,  in  cuiifonMity  wilb  tbf  nianiffsl  intent  of  Ihv  \tfj\lf\oii,  1  think  it 
may  fairly  1ki  lit-ld  lliat  ir  hind.-  itn-  bidder  tn  slaml  l-y  Ids  biii.iit  b>a-<tuftertbi.-honr 
i>r  oprning.      Tbf  iiim*  K-iiiji  dnnhtinl.  1  Hiu  iiii'liiii^l  lo  )iWv:  ii  tibcnil  I'l.iiii'trurtiii'n   to 

tlii-fiatutf,  i-inriMri  ibis  wiiv  i>nlviMii  iti*  antli'irjiMiiM*  i^oiiMlnitrtioii  tie  iibtAiiit.-«l  from 
tin- court*,  I  wt'Uld  tlioridr.Tt' ativiw  itiRt.  Mr.  Nevill*'  fw  held  Ut  Ills  propoMi).  and 
tliuC  no  riitbldf  uilbilniMal  on  bis  part  be  rt-oiKiiiMHl,  btil  tbtil  In- and  liiiiiguxraiitOTV 
bi-  iK'ld  n-sjK>iuMtlv."     Sei*.  alMi.  (wr.  538.  A.  K,  of  1899  (010  of  1901). 
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der  or  his  agent,  and  thnt  the  UhIUhI  States  was  In  no  way  rci*ponBil>Io 
for  it:  tbut  il  WHS  not  a  niutmil  error  or  ono  which  entered  inio  ihw 
terms  of  the  conlnict  so  as  to  prevent  (Le  agrcertient  on  the  sanu'  thing; 
and  that  under  the  circumstimees  stated  the  bidder  wtus  not  lygally 
entitled  to  relief.'     Card  M62,  A-r,-/«A.r,  JS9S. 

872.  I*ropot*aI.s  for  supplyinij  the  Government  25(XK)  moaiiuito  bars 
were  opened  on  June  30,  ISity.  The  h>we,st  and  next  lowest  bids  (from 
the  Mime  place  of  biisine*")  were  res|>ectively  Ar<\  and  4fiJ  cents  ]ht  bar. 
On  the  day  following  the  opening  these  bidders  claimed  that  errors 
were  made  in  copying  their  bids  into  the  blank  proposals,  referringto 
their  original  menioninda  to  show  th«t  the  pi-i<-e  intended  in  one  was 
loj  cents.  !ind  in  the  other  70t  cents,  iirtd  a.sked  t-o  have  the  cori-ec- 
tions  made.  To  gmnt  the  reqiiej>t  would  make  nnotiier  parly  I  lie  low- 
e.*it  bidder  at  t>7i  cent*!  per  liar.  //.Iff  thai  if  the  errors  occiiiTpd  ns 
claimed  the  mistakes  were  such  as  toexelude  consent  to  the  sauie  thing, 
so  that  on  acceptance  of  the  bid  there  would  be  no  true  contract — one 
ptirty  int«'iiding  one  thiiii;,  and  the  other  party  nrotlier  thing;  that 
then-fore  the  prr)po>als  ivintaiiiiiig  the  erroiieon?*  prices  should  not  be 
treated  tus  binding  upon  the  parties  making  them.'  Curd  iWi.12,  -/"/y, 
IfiOS,  Similarly  //-/»/  where  a  coniiiany  submitted  a  proposal,  inftv 
a/iij.  for  furnishing  +N  hand  cuffs  the  price  for  the  lot  being  <il  T.Sii,  but 
befurv  the  award  was  made  had  stated  that  they  had  intended  to  bid 
$171'.  and  that  the  error  was  a  clerical  one,  it  further  apix'aring  that 
the  next  lowest  bid  was  ^ioif.     Card  oitbi<.  Man:h,  LS'Jlf. 

873.  Par.  645,  A.  R.  (533  of  18115;  Sli  of  IHOl).  dow  not  a^l^olutely 
require  guamnties  in  all  (nws,  but  when  they  are  reijuired  and  it  is 
■nnountvd  that  no  pri>pu.'>al  will  he  consideieH  unless  Haoniimni'tfd  l»y 
a  gimratity,  to  an^pt  a  bid  unaccompanied  by  a  guaranty,  while  not 

'  If  one  pnrly  mily  BL-t.u  iiii>:)«t  a  ininCaki',  tiiid  Ihf  otber  \h  in  no  iliftri't'  rfji|H>iii>il>le 
for  it.  the  L'ontrart  '\^  onliiijirily  valid,  tht-  former  Ix^intc  estopped  U)  pet  uptbemieuke 
ai^ogninMl  thf  laUer.     Biflutpnn  t "im trai-iU-,  5  701. 

In  an  Mpinion  ilau-ii  Jrint-  1,  imh  ^L'l  Opios..  W&),  Atloriu-v  General  OIncy  tit-M 
tJiMl  idkTiL  l)i(!  hii'l  l>tfn  HtirppUtl,  "the  biclilurv  Imvf  no  nftht to  witti'iniw  their 
pn)|Hn!ul  mfn-lv  Ix^cuidk)  of  u  niifntuke  on  their  ]iarl  wliirh  n'U)*  nut  iniituiil  n.ai\  whirti 
Wim  ijnf  lo  llii-ir  nei^h^-tiiv,"  tliu  tuitrtuke  IjL-iriii  two  errviix  iii  (-nli'Vilalioii,  iiiHkiri>;  » 
<liKcn*iii'<'<.(  ^WX\  in  Ihi*  rn-sFiilt. 

*In  PoiliK'k  on  ('•iiilnirlH.  iimtLT  t)ie  hiruilof  "  niL''tuk('  an  csrhiiliii^  tnit'  iiiiik-iiI", 
it  il-  j-laitfil  that — "  Il  Tuay  liH|>|i«^n  tlial  twh  {mrty  nipjitit  i^iiiii'lliitiK,  it  niHV  lx<  ii  [h-T^ 
fesTtlr  utK]f»1o<Hl  mill  dclinite  thine  but  not  the  ratiie  Ihiiitf  vvliiirli  the  olfitT  initinL 
Thufi  thi'ir  tnftifla  Dover  mot,  as  is  Dot  iincoiiimoiily  said,  ainl  the  forms  they  \\*\vi 
snne  llirviu(tli  an-  ino[*raIivi<*;"  and  that  in  this  "riawdf  itwh^  vilher  otu'  jmrly  or 
bulh  niuy  Im-'iu  vrrur,  huwt'ViT  thni  which  |>revenlM  any  i^<ii[nii-t  frxm  \m\i\t  fiTiiivl 
ia  mil  the  t'xii-tcncii  of  emir  Imt  the-  want  of  true  consent.*'  Walil'a  I'olliM-k  oti  Coii- 
tn«t'..  ISM.1,  pp.  411, 4iy. 

tn-iiT  (late  I'f  Jan.  t-1. 18!'l.  Atlornyy  Gtiicral  Miller  ( 20  (ipin^i..  1 )  held  wbL-n;  an 
«»lvc«i)iem(."ni  wa^  wmV-  U>t  ppoiwooiln'for  inntallin^r  iid  ek-rlrif  \\£\\t  plant,  and  one 
of  till'  t')')-  Miu*  f4:t-'iVl,  and  tlie  lii'Mer  it^ked  li.>  ivitlnlrHu  lln-  liid.  t-Iriiinintc  <l"<t  it 
h*!  Ixs^-n  made  erri'iii-oiicly  inpleail  iif  $Si;i5L',  iIil'  niil  hid,  "llmt  if  thf  fact  In*  that 
the  titd  wati  miulc  umkr  a  mistake  of  fact,  il  iv  ik>  hid  at  ttll.  and  ought  not  to  be 
i-uuiiid«r«d i  tliat  if  ucwptvd  it  would  n<il  Uv  UikIiii^  <jn  "  (]]«  bidder. 


OONTHArr. 


Bffwtiiij^  the  validity  of  siu-h  ftfwptam-^^,  would  not  \»  acting  In  good 
fnith.     Card  2i>\,  Srjtt,tnhrr,  Mf.i. 

874.  fn  Mnn-h,  IHlU.  pr«|x)sabt  woto  invited  for  four  i-ontrmplatpd 
river  iniprovnuciiLs.  Thr  lowent  bid  for  ono  of  ilic  works  whm  mreptt'd 
and  poiittTirt  entered  into,  hut  no  (ictioii  un  thp  pmiHifyiLs  for  ilie  other 
tliree  wji*  taken  at  thai:  time.  SuIwK-quently.  after  the  ex])iration  of 
the.  peritwi  named  in  tlie  guarnntins  which  a<foni}mciied  the  proposals, 
the  ttci-eptance  of  the  lowest  tiids  in  two  of  thecawes  was  recommended 
bj-  the  Ch'wi  of  Knj!:inet'rs.  R4-uti!rhd  Hmt  there  wii.-*  no  lugal  nlijee- 
tion  to  such  ne<'eptan['e  provided  the  biddei-s  to  whom  it  was  j)ro|K)iiH>d 
to  award  the  eontracts  were  wtlling  tn  enter  into  llie  same;  their 
consent  being  necessary  as  their  giiurantie.-*  were  no  longer  o|M'nitive. 
Card  :^7l,  S^pUinhr.  tSO^. 

876.  Whore,  at  the  end  of  the  ten  days  specitied  in  his  guaranty,  the 
acccptfd  liidder  hiid  failwl  to  enter  into  the  contnict.  kfUl  that  the 
liability  of  the  guarantors  had  iittucbed.  ami  ituit.  the  public  tutcresta 
not  Jwing  prejudiced,  the  contiixit  iiiiglit  legally  be  enl*'red  into  with 
oneof  tbcguanintors.asan  open  market  transaction  in  which  he  take.-^ 
the  risk  on  his  own  account  at  the  rate  proixised  in  the  tiid.     38,  ISd, 

JA;!/.  ism. 

876.  The  Secretan-  of  War  is  without  jwwer  to  release  a  guarantor 
froju  the  obligations  he  has  asi^unied  in  a  guaranty  accompanying  a 
propOEiul.  The  only  duty  of  the  Secretary  j-espectingsuch  guaranty  ia 
to  turn  it  over  to  the  proper  officer*  of  the  government  for  onfoivy- 
ment,  in  case  the  i-ontractor  makes  default.  Cards  34Sy,  Septtrm^; 
1807;  .VUJa,  /Jeremhrr,  Jt<9S. 

877.  Tar.  533  A.  U-  <<>11  of  lUOl),  requiring  guai-antios  to  accom- 
pany pivijosals  in  the  casie,'?  named  therein,  is  a  regulation  proscribed 
pursuant  to  and  in  aid  of  a  sliitute,  the  act  of  Congi-ess,  approved 
April  i<t,  ISTs,  ii»  amended  by  the  act.  approve*!  March  y.  lyy3.  Such 
a  reguluti<m  ia  as  binding  upon  the  authority  that  made  it  an  upon 
othtux.'  So  where  a  guaranty  was  renuired  to  accompany  the  pi*oposal, 
and  none  was  furnished,  /ifA/that  the  «iiiii>si<n]  was  not  an  irregularity 
which  could  be  waived  by  the  Secretary  of  War.  Can!  :i>S(Hi,  Junior!/, 
Ifi97.  liut  while  the  entering  into  a  contract  under  such  cireumstunceii 
would  be  a  violation  of  the  tx-gulutiun.  the  contract  itself  would  never- 
thelww  bo  valid,  the  regulation  being  viewed  as  directory  only.  Caixis 
62s:i.  Apn'f,  1S99;   7013,  Jnwxiry,  1000:  iWbH,  Ajntl,  1000. 

878.  A  lowest  bidder  failed  to  furnish  ii  gnanvnty.  one  for  five  hun- 
dred dollars  being  speciticHlly  rei|uired  in  the  instructions  to  bidders, 
but  submitted  his  cei-tilied  cbei-k.  adding  to  hiK  pro{M)sal  and  mgniug 
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the  /i>Uowiiig  ;jtat«ment:  "In  lieu  of  abovu  we  aubniit  ewrt'ified  c-beck 
l»  the  auiouut  of  guanuitfc."  Tbu  inatrm-tioiiK  ispt'citifJ  the  U-niis  to 
be  embodifKl  in  the  gimratity  «ud  thi?  cortllifd  fhi-t-k  mus  submitifd.  iu 
lieu  of  such  yuaniutv.  It  could  theix-fon'  Ik.'  applied  to  secure  the 
I'uited  Static  under  tlnj  funditions  wpecitifd  iind  nhould  be  treated  i»s  a 
)»u)j9tautinl  cuuipUance  witli  ibc  provt-ioiu*  ut'  A.  l\.  01.13-  Card  TfilS, 
Ja/iuaryy  JOOO. 

879.  Sfr.  3744,  Rev.  Sts.,  J)iv.-H:ribe9  that  "It  shall  be  the  duty  of 
the  S?iTetarv  uf  War.  of  tho  Secretary  of  tbe  Navy,  and  of  tbo  Secre- 
tary of  ibe  Interior,  to  cause  and  requiro  every  footruvt  iimde  by 
them  sevemlly  <mi  behalf  uf  the  Goveriuiietit.  or  by  their  offieers  under 
tlieui  appointed  to  urnke  surh  cuutract^,  to  be  retlue"^!  to  M  riting,  and 
signed  by  the  conti-aeting  ])iirtie8  with  their  nnuie^  at  Ihe  eud  thei-eof." 
Were  it  not  for  the  provisions  of  tbi^  jietlion  the  acefptanee  of  a  bid 
would,  under  the  gerH-ral  law  of  eonlnteU,  bind  the  United  Stiitef*. 
But  lhi»  peetion  bus  Ikjoii  eonstrued  by  the  Supreme  Court  as  being  in 
the  nature  of  a  >itiilulu  of  frauds  aiul  iiiaiidatory  In  it.s  reijulivtiieutd, 
and  therefore  umkliig  it  esr<eutiiU  that  a  vuntruet,  to  be  legid  and  oblig- 
atory, shall  Iw  iu  writing  and  signed  by  the  piirtie».'  The  meitj  pro- 
pom\  of  a  biddci'.  aet^pted  on  the  jwirt  of  the  Guveniun'rit,  does  not 
tJierefoie  opemte  a-  a  conti-aet  l>ut  is  simply  u  proceeding  preliuiinitiy 
to  contnu't:  nor  dw^  itueh  an  atHH-ptimcD  bind  the  I'nited  State;*  to 
enter  into  a  contract.  S6,  sT,  ^.'>.'»,  (.>rU^n-r  and  Xmuiithtr.  IS'.Ki;  60, 
315,  rhhj,  lHt^%;  64,  8T1I,  .]y>/v7,  IS'^;  65.  :J78,  Jxiiij,  ItiUit. 

880.  Par.  54i».  A.  II.  (ii:iT  of  ISiDlJ,  providett  three  methods  of  purchas- 
ing t^upplicj^.  etc..  to  wit:  I.  "By  L-uutnu-t' I'cduced  to  writing itndsigiicd 

'(-lark  F.r.g..9Sr.  8.,  MS;  Salomon  r.r.R., IS  Wall..  l":SoiithRr»t(tii  IronConiitany 
r.  I.',  t?,,  ]IS  I'.  S,,a7.42;  IKL'-iiiirt  ClaiiiiR,  l*i.>;  IjiiHisli'j'ura.-^*, 4  i<'.,  ;i.iH;  JuiM^'i-ase, 
It  i</..7S3;  t"kt-le  r.  t'.  ^.,V/ii'i.,  lf*l:  JiiUTnatioiml  t'-jiitrartiiiji  diiiimiivr,  i.aiii>)iit, 
2  ApiMiil  Cuw,  D.^..^^:  :jComi>.  r>»'i-..;itiS;4  T'/-.twii;fii'i.,*J4it,,iKS.st'f(:  «i(/.,H80. 

Ititl  nlierva  I'lintrm-t  not  iiiii<Iu&h  rc^iiiirt'l  liy  tlic  statiile  li»'4  U-iii  uliully  or  ['•r- 
liailytxo-ute'l,  Ibe  party  iKTfiiriiiiii|iui]|  bi>eiiiitle(t  !■)  tlielairvuluw  i.f  tlie'|>ri<pfrt)r 
(*r  MT\ic-t%  furiiifhtHl  t»  \\\>*^\\  liil  iniiiliiil  or  qwvii  <»titn»-t  for  ii  i/iuintiiiu  trirruit. 
Clark  t.  V.  S., «./,!«;  4  Toiup.  Ik-c-.,  6W);  6  i'r,.>HH.  SLfi;  6  »</... >i;S.  In  Ilu-al)wnw  of 
olIiiT  vvmImuv.  Ihi'iuiiinml  a>£ri-*il  ujxm  «ilt  Ih> hw^uiikhI  to  Ia*  the  (air4»liit'i>(  tliu 
lirt'luTiy  (,r  wnin-.     4  Coiiip.  IKi-.. «M);  b  ii/.,.>Vi,  j)51. 

Ill  t}K'»'u.<-of  tlit.'^jiitli  Ji-mti'ii  Inm  Cmniiuiy.  *'ifiivi,  the  cutiipniiy  had  otfirixi  by 
IrlU'r  to  I  In*  ^i.-Mar\' ot  (he  Navy  la  i-'iiutnit-t  rurtiun  btfik-rHUiii)  iheoffL-r  liu'l  Ik'uu 
ftfut'plfd  by  K-n<.T.  dut  Ilic  Rcrci'taiH-o  hat]  mitjscmifiitly  Invn  wiliulruwri.  This 
Rui»nniw  C'<'iirt  \n-M  that  tlie  J'-Ut-r-ilid  iii>t  cnnjttitiitriicimlnirt  umiiTlho  {>nivt(d<iiiM 
of  p^-c.  374-1,  Kv\.  Sb>.,  Ihe  i»iirl  Tviiurkint.'  tUut  thuy  ueru  nothing  tiioru  thuii  i>n.- 
llaiiiiAn.' itJCDKiriinila  iiia«l«  hy  Ilic*  |wirtica  in  ]irfi;iftfing«  contract  for  cxcHJUtion  in 
ItM*  (iinii  n>i|iiirvi|  hv  liiu. 

Ill  lltt.*  eiufL'  I'f  the  iiitvnialk'Qtil  C»ntruL'Liiig  Cuiupniiy  >'.  I.iuiiuiit,  rujint,  tlio  com- 
luiny  WHS  the  Juin-^t  [li-itU-r  (onrrtiiiii  work:  Its  pnj|niK«l  wiw  (i]>i'niveil  nii'l  nvoni- 
iiivikIi-^I  fnrMi'ix-ptjUK-f  l)V  (hf  locxl  rii[;i»i~<'>'<iFlh.''i*r,  wiw  niiiirnvtii  mu\  milhurin-d  tn 
\tv  m-triitixl  hy  the  L'liief  m[  Knitinwri!.  iirrd  the  cuniiJiiiiy  wust-j  iioiitlefl.  But  Ihu 
SeiTelary  nf  AVnr  iKvlinol  to  np|>rov>'  the  h'nl  nini  nrih-roil  itd  rejocti-ni.  The  i-onrt 
ttflit  1))nt  in  viv«  vl  lii«  i-exjuinijiirjitii  ciC  Btn:.  3744,  Hvv.  Stx.,  uo  cciiilnaot  lu>l  Ijuen 
entered  iuto. 
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by  the  fonti-ftctiiig  parliof*  with  tbc-ir  llnme'^  at  th<>  ond  thereof;*"  2, 
"by  written  proposal  and  written  ai-ceptauce;"  and  3.  "by  onil  agree- 
ment." This  jTai-aifi'ttph  further  provides  that  "when  dt-liveri-  or  per- 
formance doe*  not  iimuediately  follow  an  award  <)r  Imi^in,  the  first 
method  wIH  be  used,*'  /.  *'.,  ''by  contracl'ri'dured  to  writing,"  etc.;  and 
that  "whi'ii  dtdivery  or  perfonnantf!  itnnicdiat^'-ly  fnllowj*  an  awaixl  or 
hai*gain,  tlie  second  method  may  Iw  resorted  ta"  The  first  method 
constitutes  a  t^ontract  under  S*'f.  3744.  li.  S.,  Imt  the  iJccond  fproposal 
ami  acceptance)  does  nuL'  The  r^'guhition  pt-niiilf*  the  weond  melboti 
to  be  U0od  when  the  uiuterial  in  to  be  delivered  at  the  tiute  the  bargniu 
is  made,  Viefaiise  in  that  va»*;  it  is  not  neceesary  to  bind  any  one.  but 
reipiire.H  the  Hn*t  method  lo  hv  used  in  cases  where  thu  delivery  is  to 
be  made  in  the  future,  l>ecau»e  in  theiiie  cases  it  is  necewary  to  bhid  the 
pnrtie8,  and  thjn  cannot  by  dono  except  by  "contrafl  reduci'd  lo  writ- 
ing," etc.  Card  5:iTj,  ,A"(V7)i/»-.r.  l^V-'i.  Thai  where-  pi-oposuls  for  f  ii'sh 
meat  for  one  year  for  the  uwi  of  t^verument  employee  had  l>een 
invited  and  nxvived,  it  was  /cW  that  under  thin  statute  uud  A.  U..  ^49, 
nuj^/yt,  bai»ed  thereon,  to  iicfupt  the  lowest  bid  as  an  infonijwl  a^ee- 
ment  would  not  bo  bindin^f  on  the  parties*;  the  case  Wiug  one  whore 
the  agreement  should  be  "  I'educed  to  wrttiiij.''  and  signed  by  the  coa- 
traciiny  i>arties  with  their  names  at  the  end  thereof."  Card  ^>T4, 
Frhruary  and  Mun^/t,  1896. 

881.  Owint.'  to  the  futrt  that  an  inipr<)|M-r  ]>hun-  had  been  taken  for 
Hcvt-nd  vears  as  the  avtirage  AckkI  tide  in  the  ninttt-r  of  rnca.suiiiii;  tlie 
depth  to  be  maintained  at  the  South  Pa^s,  Ln.,  by  the  •Inmej*  R.  Rades 
estate,  ei-rtain  moneys  to  which  the  estate  was  lawfully  entitled  had 
been  withheld  from  it.  The  executors  of  the  estaU".  while  claiming 
the  right  to  be  paid  all  amount**  so  withheUL,  pmposed  to  waive  their 
right  to  iJl  that  aerrued  pri(U'  to  .Inn.  I.  181t.'».  if  the  Secretary  of  War 
woidd  autliorixe  payment  of  the  aiiiounls  withheld  since  Ibat  date. 
The  Secretary  of  War  accepted  the  proposal.  Ilehl,  that  the  letters 
of  the  exeeutoj-s  pniposinjf  Ihi*  eoinproiuisi'  imd  expres.sing  .'^atisfnc- 
tion  with  the  Secn>tary  of  War's  acceptance  did  not  constitute  u  siifR- 
cient  waiver  of  all  cUinis  against  the  L'nitetl  Stales  for  the  yi-ars  prior 
to  Jan.  1.  lhlf.'>.  The  letternand  indorscnienl**  relating  lo  the  wuiver 
constitute  under  Sec.  J1744,  Miw.  St.s..  otily  preliniinary  rn-gotiations. 
To  legally  bitid  botli  |wrtii!H  to  tlio  agreement  retu^^hed,  it  should  l>e 
reduced  to  writing  and  signed  as  n'-ipiirtHl  I)y  that  »)tatuie.  Cant  2110 
Murvh,  ISOG, 

882.  Where  a  Iea«e  wa«  made  for  one   year  with  a  jiroviwion  for 
renewal  from  y«air  tu  year  fur  Hevenil  years,  at  the  option  of  the  United 

■8cv  iioto  to  ;  87«,  nnte:  ■!«>,  1  CoTnj..  Dw-..  284. 
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States,  it  wafl  MA  that  in  view  of  Sec.  37-14,  llev.  Sts.,  &8  conBtrucd 
!ty  tfap  *'.  S.  Siipivrin>  CoiiT'f.  wi-itl)'n  nntii-c  of  thr  nini'wnl  with  an 
indo]>i*'nu'iit  ihcivon  of  iifcpptniu-i^  hy  thn  K'SMor  wiinlcl  not  lie  ii  l>iiid,ing 
contract;  iMit  adpitied  that  a  brief  iKintract  rcfomng  to  tbn  original 
koao  in  a  way  lo  identify  it  and  pi-ovidinjj  for  the  renewal  for  the 
SiiCVHvding  liseal  year,  and  signed  hy  the  ])roper  ottJiTr  tm  liclmlf  of 
the  United  States  and  the  ios»or  with  their  names  at  the  end  thnroof, 
would  comply  with  the  rei|iiirerne]its  i»f  tini  statute.  Sueh  a  contract 
cmiid  Ite  niiuio  at  the  Iw'^finninj;  of  each  fiscal  yt*''  dnrinp  the  term 
named  in  the  original  lease.     Card  7^1+,  OHtiher,  1S09. 

8S3.  A  party  tindly  offer*Ml  on  tlic  :H»th  of  May,  18{>S.  to  Lleliver  at 
fSt.  Ijoiil<,  iM<i.,  to  the  ([uart<'rnia?5tei'  there,  7"(»  draft  luule.H  within  ten 
days  after  reoeipt  of  an  order  to  deliver  thorn;  the  mules  to  be  in 
pnjper  eondition  iind  suliject  lo  innixH-tion.  On  the  3d  of  .lime  follow- 
ing, the  quartenniwter  ifiivc  un  order  for  the  full  numWr.  \o  wrtilen 
contraet  had  been  o-ntered  into  by  the  purlieu,  and  neither  party  had 
contera])!ated  entering  into  one.  Four  diiyn  aflei-  nmkinjir  the  order  for 
the  delivery  and  Ijefore  any  mules  hud  tw-en  itelivcred,  llio  f|uartor- 
nmater  by  direction  of  the  quarto rnnist^'r  general  caricelle*!  tlio  order. 
llrlij  that  »^  there  wa-s  nn  wntten  eontnn-l.  tlie  (lovt-rnmeiit  wiw  not 
legally  liable  ft)r  its  fnilum  Ui  tak«  thu  mule-s.     (.Vird  »K)2,  (Mfifper, 

998." 

884.  In  April.  l.S*.t8,  when  extraordinary  ff?ort.«  were  Iwinp  made 
to  mine  ft  harbor  for  defence  ajpiin^t  possHdc  attack,  tlie  loral  engineer 
officer  ordered  from  an  electric  eomjiany  by  letter  a  large  quantity  of 
leaded  cable  which  the  cnmimny  prnniised  by  letter  to  furnish  and 
deliver  at  the  |iliu*e  iic^'dcd.  No  formiil  writt4"'U  contract  wils  made. 
The  cable  had  not  arrived  at  Ihn  time  it  mw  neetliKl  and  the  ofSeer 
therv-vij>on  purchastH^.  the  anuiunt  lie  required  from  <ither  parties. 
Subsfqui-ntly  the  cable  tirst  ordered  arrived,  but  t<Hi  lute  t«»  be  lu^ed, 
and  wa-«»  returned,  the  ffovernment  paying  freight  chartfes  both  waj's. 
JI'lii,  that  thedovernmenl  was  under  no  legal  (ibligatinii  to  accept  and 
pay  for  the  cable,  the  agreement  made  not  having  been  reduced  to  writ- 
ing. A*'. ,  as  required  by  Se*-.  3744,  Rev.  Sts.     Card  5275,  Xonemhtn;  /S9S. 

88ft.  Where  tlic  lowest  bidder  for  a  dredging  contract  proposed  to 
Oite  a  dredging  luachiiio  which  hiul  IxM-omo  the  t^ulqect  of  n  suit  against 
the  jMirty  for  infringement  of  a  patent,  udi'tuM  tliat  if  deemed  proper 
totu-ceptthe  liiil  and  outer  into  a  cunlract.a  clausn  whonld  be  retpiii-ed 
to  the  effect  that  in  the  event  of  any  legal  proceedings  by  uther  ]Jttr- 
tieMagainwt  the  I'nit^'d  States  or  any  of  Its  oiHcers  or  agents  for  the 
infringement  of  any  |uttent  or  claimed  paleul,  during  the.  exeeutioji  of 
the  work,  or  afterward,  the  contnictor  slial]  bold  tho  United  Slatea 
bariiile»i  and  refund  to  it  all  expenses,  damage^s  and  ouilayu  of  every 
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kind  it  uiuy  he  fubjpctcd  to  on  account  of  tbe  snme.  And  that  if  said 
proceedings  tend  to  rixnite  deliiy  iu  the  cxei'iiLioii  of  the  work,  the 
United  States  shiill  bavo  the  right  to  imtnediiitely  einplojk-  olbiT  jairtii's 
U)  complete  tlie  j-aiiie,  the  contfautor  to  i*eiiiiliHir;«p  the  L'liUed  States* 
for  any  extra  Hiiioiint  it  may  have  to  pay  for  siirh  completion  over 
and  uljove  the  Hiuoiuit  which  the  contractor  would  have  l»oen  entitled 
fo  for  the  same  work.     Card  723,  Jhcemher,  JHO.'f. 

886.  Under  8ec».  3l>7it,  3i3a  and  'iX'A'6,  Rev.  St--.,  jmhlic  eontmcts 
for  Riipplics,  <£c.,  for  whii-h  money  has  la'en  appropriated  hy  Congress. 
cannot  li'gally  bo  made  to  extend  U^vorid  the  tisi'al  year  fur  which  the 
appropriatiotw  have  l»eeii  provided,  or  to  bind  the  j^ovemment  to  the 
payment  of  any  suui  or  sums  not  embi-aeed  in  such  appropriations. 
XXX],  40,  .\W/rt/w.  1S70;  'A^'l,  May,  JS71.  Military  i^onti-acts 
(indudinj^  leajsi*)  will  thu^,  where  practicable,  pr<tpcrly  be  nuidc  to 
run  concurrently  with  the  fiscal  year  in  or  for  which  they  were  made.' 
XXXV,  <U8,  ay/>/jrt',  1S7^.  Si  hf:ld  that  a  contiact  of  Icaw;  made  for 
a  term  of  ycai-n  (as  three,  tive,  or  ninety  nine  yeur.s).  ut  n  certain 
stated  rent,  would  be  in  derogation  uf  the  existing  law  (See.  3679. 
Rev.  St.s.),  and,  unle^r^  .N]M'cially  anlhoriiied  tiy  j-tjitiile,  )iu>|}era(ive. 
even  though  providing  that  fului'e  renty  siiould  not  Ih^  payable  unletM 
appropriationc^  were  actually  made  for  their  payment.*  And  t/^vUvd 
that,  where  it  is  deninul  to  occupy  the  premise-*  ftir  a  longer  term 
than  one  year,  a  leu^e  should  fje  taken  to  the  end  uf  the  current  ti^-ul 
year  at  a  certain  rent,  and  then  a  new  Icitse  be  ent4>red  into  for  the 
next:  fiscal  year,  and  HO  on;  a  IwtHi'  '/•  '••■••o  iH-ing  necessai-y  fur  each 
fiscal  year,  though  the  succej*iive  Ifa^'-  i'l-  inerw  iTiK'titionw  nnd  exlHU- 
Hions  of  the  original  leiise  and  though  it  Iw  expreasly  stipulated  in 
the  original  leii.>*e  Ui:it  the  Unite<i  Suites  mIioH  have  the  privilege  of 
such  ex(cnsioii«  if  def^in-d.  XXXll,  (U2,  .Vat/,  iJ<7il:  XLlll,  W8, 
JVW«»/*A<rr,  1879:  XLH,  fl77,  ./uha  18S0,  So  hJii  that  a  lease  of  bind 
at  a  certain  iiMit,  for  an  !mhjiti4i4i  tenii,  would  not.  in  llie  absence  of 
sjwcitie  Htalutory  authority,  be  legal  or  operative  beyond  the  end  of 
the  existing  fi.seal  year.  XXXVI,  315,  Mtinh,  1S75.  So  of  a  pi*o- 
poaed  contract  by  the  United  States  for  the  use  (for  a  fixed  compensu- 

•SeeCurtUr.  I'lik.-.]  SinU-^,  2  Cl.  tV,  144, 151;  4  Opiiii".  At.  r.cii..  60O;  9  »Vi..  18. 

*Soo  Itii^  opinion  of  tlie  Ationifv  Genpral  in  the  oflj*  of  ihe'Tlfleon  [n>rcent, 
C<mlnw-t>"  (IftOjiiiw.,  '2X'),  w-lifn?"il  w  Iwld  that,  irj  vIpw  nl  Itie  imiviwoti  lA  Hec. 
ST.'W.  Kcv.  Sin.,  n  CDtitnu't  for  a  iii'Wk-  ImiMinic  •.iiiiiiol  "be-  UittuitiK  *)  far  Hm  to 
atlix  ttwlf  li>  fiiriin.'  ii]i)ini])ri)Uii)n»  even  if  it  ic  ciilijvct  lo  tlip  cnnlinifl'ncy  iliat  wicb 
nppixitiriattoiL"  xltiill  \>v  iiiiulf."  Anil  aii  •i|iini(iii  ii[  Ally,  lii-ii.  Miixiiii  in  referrcfl  to, 
wlii<n.- It  oiiitnii't  uf  l)iii<  lImmi  ]>roiH>tiiii)E  i-j  Liiiul  thi'  <<'>vi.'riiiiii;nt  Iu  iiuymvntii  in 
■dvam'u  of  siiiimpriationu  '•■wtw  lu-M  tn  ,1^  «f  no  valMity,  oven  Ihoiiuh  it  pmiidod 
that  rt\ch  riinlrai-t  )>)iiiiil<l  ilcjniul  (or  tiM  vatiililv  iijiiin  lli<^  ciiTilingraKr}-  thai  an 
M|)|irot>riitliijii  ^ll>JuIli  In.*  iiuulc  luiil  such  apprviiiriauon  wa-*  in  tiwl  lhi.Ti«fler  iiiiKle." 
.Aiiit  ^iIllilArlv  held  in  the  fiinhcr  opinir.n  in  rcganl  lo  the  suuo  contnicls,  in  IB 
Opiiiij.,  lia.^,  i53.     Sec  «l*o,  b  ComjK  Uec,  WW. 
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tion)  of  a  ferry  or  of  telephones  for  an  iudetlnito  jwriod.    XLTI.  4.'>-i, 
UxvmlvT,  ISJ'J;  Card  472^.  Aw/wt,  J^$ii, 

But  /»€■/</  that  the  pi-ovisitin  uf  S»v.  UtiT!'.  Hkv.  8ts.,  tbt'iuain  objevt 
of  which  Mas  to  pixjtecl  the  I'liilod  States  from  arbitrary  fxiwiicliturea 
and  iiiiprori(h_'nt  pecuiiiHry  oblijiutions  on  iho  part  «f  ex^-cutivc  oUi- 
ciaU.  wouM  not  precludt'  the  lakinj;  froui  a  i.'itizLMi,  l»y  Ihv  authority 
of  the  Secretary  of  War,  of  n  lease  for  live  or  more  yi«irs.  of  land 
retjiiired  for  military  tmrixtM-.*,  ^^h^•r^^  im  mit  Affmie rtr  wiis  ivservinl 
therein,  or  where  the  n-nt  reMTVi'd  was  a  mrre  nominal  >ium  iiisi-rted 
bj'  way  of  formal  (xi  aside  ration — iL"*  one  dollar  per  anniiin.  XLII, 
564.  Apr!L  1S.S0. 

887.  Where  an  iippropriaticm  aet  fur  a  tTttrtaiu  tiscal  yoar  appro- 
priated a  certain  sum  for  an  arseual.  which  wa-s  insuffieient  to  eoinpletn 
the  proposed  edifice,  held,  \\\  view  of  the  provisions  of  Sees.  '.\\\~\*  and 
37;W,  iiev.  Stn.,  that  the  Secretary  of  War,  or  the  ordnance  oflieer  in 
cbargi!  of  the  work,  would  not  ho  authorized  to  enter  into  n  contract 
for  Ibc  Iniilding  of  the  entire  structure,  hut  could  le^rally  eonlract 
only  for  the  buildinj^nf  such  piti'tion  i\n  could  Ih>  conMtrncti*d  for  iho 
amount  approprialed.'     XXXIX,  (ilSi,  ./w/y,  1878. 

888.  Althoiiph  public  conlnicls  cannot  in  peneral  he  made  in  ndvaitCR 
of.  or  in  the  alrsenceof,  a  projarr  apprnpriiitiun  for  the  purpo.•^e,  nr  olher 
Nixwial  Ktatutory  authority,  y't  from  this  rule  ar*^  exprr.-JHly  excepted, 
by  Sec.  3732,  Rev.  Sts.,  militnry  {an<l  inival)  contract.-  "  fur  rlothinjr, 
Hnt>.si.sti^nce.  fftni(je,  fuel,  iiuarlcrs.  or  transportatinn,"  which,  however, 
it  is  mddcH,  "shall  not  cxeeod  the  neceKsitia^  of  the  current  year.^' 
Such  contracts  nmy  therefore  I»<'  entered  into  irrcsjiective  of  the  ftde- 
quacy  of  the  appropriation.-*,  or  eiitiiidy  on  cn-diL  wliere  Con^'rc<f.  Inia 
omitted  (n.<t  it  did  in  tlio  -sossion  ending  March  4,  1877)  to  make  any 
appropriations  at  all  for  tho  army  for  a  Hyatl  year.  Rut  Jfiil  thut  by 
thetenn  "current  year''  was  to  be  underi-tood  cuiTent  liscal  year, and 
that,  in  the  exi-eptcd  i^-^es,  the  nntitary  authorilicj*  c^ndd  bind  the  Gov- 
ernment by  »-oi)trftct.s  only  for  utvritxori/  .lujtjil im  for  thf^  tiscal  year  in 
which  Auch  contract.-*  were  made."  XXXVIII,  .su4,  Marrhy  1S77} 
XLll.  136,  Jonmrtj^  /^W. 

!89.  In  view  of  the  provis^ion  of  Sec.  -3732,  Rev.  St-*,  (and  see  Sec. 
;W7;t). — until  an  adequate  appropriation  applicable  totheHubjeci  has 
bcwn  made  by  Conjfress,  there  can  be  (except  iw  specilied  in  Sec.  8732) 
iM»  contract  entered  into  wilh  regard  to  such  subject,  and  properly  no 
award  or  ac(vptanc4'  of  )iid.      L,  .HSK,  Junf^  ?.Wj. 

'See  tWi^niun  of  the  AttompyGencntl  in  !.*»  Opitut..  236. 

*  An  tu  the  r(UKm  of  tliie  iftutute,  pee  the  upinion  uf  Nl-Iikjii,  J.,  iii  thv  owt  of  Tbu 
Fliivil  .^rjcptancw.  7  Wiilliici-,  mat,  tlM. 

'  Til  H  KiiiiilKr  (•ffvct,  M-v  i>iiL»i<niiif-Ut  ii|iiiiiiii»i  »[  xXw  AUoniciv  tivnvnLl  In  l.'i  0|itnK., 
12-1,  200. 
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BW.  Sec.  4  of  the  Rivit  and  Hiirbor  Appioprmtion  Act  of  Au^stS, 
18K(1.  provider  limt — '"Tin*  SwiTtary  of  Wiir.shnll  prfsrnl'K'  siirli  riiU'.s 
and  li'gulations  iis  luay  lio  iiPc(»M«iir_v  to  .-.cfuni  ti  judicicHis  iiiul  m-Kiiom- 
iwil  »'xj>i^nditiiro  of  th*-  iiioiioy  hciviii  appropriated."  Ui'^Lihitiniin  being 
inferior  and  suliMnliimto  to  stntuti\  thi.s  pi-oviriion  csiti  iiiitliorize  no 
departun-  from  thi*  statutoi-y  iiijurn'tionrt  jjoverninjj  piililji-  i"oiitraoU, 
ftrf  for  pxainplpMurh  a^f  aiv  rtititaini'd  in  See*!.  .S<>7H.  Jitf 79,  Ji7I7  and  S7M2, 
Kev.  Sb*.  An<I  /«./</  partii-iilatly  that  >tich  provision  would  not  author- 
ize »  rrgulalimi  pcntiiltin^  tho  iitfj^rt-yatinj;  in  oni'  conlnu-t  of  ajri-pe- 
lut'iits  for  thp  supplying  of  tho  matrrhiU  or  labor  rr-quirod  for  a 
runnlHT  of  distiiu-t  works,  sirit'i'  f*ui*h  a  i-ontract  wnnl<l  lie  in  contra- 
vcnlion  of  fV'f.  3717,  Kev.  St-*..  prcsiTibing  a  sc'iiamtc  contruc-t  "for 
each  ('la.s.s  of  innltTJal  or  labor  for  rarii  work."  '  Hut  r<'nmri,u-il  that 
Boc.  5  of  llip  act  t'ili.'(l  pLTiiiitlcd  n  departure  from  thf  contmct  syslcin 
wbrnevor  any  other  rnclhod  i-i  niuru  iHononiifal  ami  udvnnta^pous  to 
the  povLTiimcnt.     \A\\,  7,  September.  JSSG. 

891.  IW  lbi>  Kiver  and  ilarlior  Aft  of  September  l!>,  1S9U.  tho  Swre- 
tjiryof  War  wnsaiitborizcd  toenlir  intoc*oiitnn-t  for  a  certain  iniprove- 
nientof  llie  lAdawsu-eKiver,'' the  work  tolw  paid  forftsappropriation.s 
limy  from  (itne  to  lime  be  made  by  law."  A  eontraei  was  entered  into 
for  tlie  wlndf  vv(»rkatae<wt  lai-j^eiy  in  exct'ss  of  ibo appropriation  avail- 
able. It  provided  that  when  appropriation*  permittt-d,  monthly  jwy- 
mentH  should  iip  made,  ten  per  cent  thi-ivof  to  lie  ''rewrrod."  and 
that  if  ])ayment  be  di^eontiiuied  fi»r  a  period  of  one  yejir  owing  (o  lack 
of  funds,  the  t^tal  amount  reservt'd  from  previous  |Myinent--*  should  l»e 
piiid  to  the  conrrartor.  On  ihe  qiie.->ti(in  whether  th»'  aniourit.*  so 
iv.sen'c*!  could  be  iwrd  in  payintf  for  woi-k  n»it  yet  appropriated  for, 
^'A/  that  to  do  .^o  would  involve  a  violation  of  the  conlraet  rntered 
into,  and  would  nf»erate  itidirfclly  as  a  payment  for  work  in  advance 
of  an  ap])ropriHtinri  therefor.     Card  t>:iO,  A*f»v  *«/.<■»-,  iSO^.  . 

B92.  See.  ^73:1,  Rov.  Sts.,  provides  that^"Xo  conlracl  shall  Im^H 
entt'red  into  for  tho  ei'(H*liou,*fer.,  of  any  public  Imildinjf,  &c.,  which^* 
shall  bind  the  (loveriunent  to  pay  a  larj^*r  siuu  of  money  than  the 
antonnt  in  thoTiTa.'^ury  approprinlwl  for  thesjweitic  puri>ose.''  By  an 
act  of  .Funp  It',  is'in,  the  Secretary  of  ^^'ar  wa.-*  authorized  to  cause 
to  bp  orectwl  at  tho  National  Armory  at  Sprinjfliehi,  Ma*i.,  a  buildinjf 
for  machine  rthops,  iSc.,  not  to  cost  over  a  specified  total  of  nlnrnt  two 
hundred  and  twelve  thousand  dollare.  By  a  .^ubsetiuent  appi-opriatitm 
act  of  tho  samo  year  (of  Augiwt  3",  \^'M>)  an  appropriation  was  made 
of  jmK),iXM)  "to  commence  th«>  erection"  of  the  same  buiUling.  As 
it  was  thus  quiti?  evidently  crmtemplated  ]>y  Coitgre^i.'^  that  the  fuither 
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cost  of  the  liuilditig  would  be  appropriutcd  for  in  a  i^uccRfuling  year  or 
j'ciirs,  held  that  a  rontmct  mijfht  (iip^m  advL-w^nn-nt.  Jit-.)  ho  lepalty 
entered  into  for  tby  entiro  work  of  thf  prection  of  the  huildintf.  for  the 
fuU  consideration  named  in  the  first  art,  without  a  eontmrention  of 
the  terais  of  Sec.  37;t3.     43.  ;S7.>,  OcUinr,  iSClO. 

893.  ihld,  that  it  would  he  legally  fiiithoriz(*d  to  enter  into  a  con- 
tnu't  for  the  eonstruction,  for  the  sum  of  #i},130,  of  i|juai-ter?t  for  hoa- 
pitul  stewards  at  Jefferson  linrnicks;  the  limitation  of  contracts  for 
such  quarter*  to  a  leswsum  Wy  the  net  of  Felinmn'  y4,  ist'l,  W-injf  c'ua- 
lined  to  the  fiscal  year  to  which  that  a<-t  pertained,  and  therefore  no 
lonjjer  in  force.     61,  li'l,  .l"^?f«^  ISftJ. 

8&4.  Sec.  3tJ!H>,  Rev.  Sts.,  in  providinjj  that  balances  of  aj^i-opria- 
tions  for  any  ti.<otl  year  n'niaining  unnx|>endpd  at  the  end  of  snch  ye»r 
.tihall  not  1h'  applii-*!  m  tJie  ■■fnltillntent"  of  any  contracfs  except  tluwe 
■■|>rop*-rly  in<urred  during  that  year,"  '  cx]>ress|y  except-?  "pertnani'iit 
or  iiidi'tinite  appropriation!*."  The  existing  law  fSe<'.  IWiil,  Rev.  Sts.) 
niakes  a  ]>enimnont  appropriation  of  a  certain  funi  aiiniialiy  '"for  the 
pur^xise  of  pmvi<!iiii;  ami.s  and  i*«pilpments  for  thr  militia."  //./</  that 
a  luilance  of  thi-s  appropriation.  I'emainin^  uiioxi>ended  on  the  la-^it  day 
(June  *»th)  of  a  certain  fiscal  year,  could  le^^illy  ho  used  for  thr  pay- 
ment of  a  cuntmctor  in  |)ec*'uibcr  following,',  under  a  contract  ent^'ivd 
into,  in  November,  with  the  Ordnance  department  for  the  manufac- 
ture of  un  arm  intended  to  Ue  iwfLied  t<>  the  militia.  XXXI.  S5, 
i>»'<vw,A,,-.  iS70. 

896.  Tnder  Sees.  373l>-:i74a.  Hev.  St».,  it  is  illetrnl  for  an  ofliwr  of 
the  I'nited  States  to  enter  into  a  contract  or  make  a  purchase  of  a 
fimi  or  ansoctatlon  (not  incorporated)  of  which  a  mcinher  (if  or 
delegute  to  Conyre**  is  a  inemlier  nr  in  which  one  is  pecuniarily 
interes.ted.-     XMI,  344,  Jum;  1S7'J. 

806.  The  Anny  Itejfulation.-^  prohibit  pur*;hases  by  officeiM  of  the 
army  "from  any  other  person  in  the  military  service."'  /A/f/  that 
this  prohibition  did  not  rmhrnce  civilians  employed  in  the  public 
service  under  the  War  Pcpartnient.  or  In  connection  with  the  mili- 
tary administration.  a]id  therefore  <ltd  not  preelnde  the  niakinjj  of  a 
contract  hy  an  oiilrtuncc  Ldiicev.  its  ri'])rc.>ciitin(f  the  I'nited  States, 
with  a  civil  employee  at  an  arsenal,  fur  the  use  of  an  invention  |Kit- 
entcd  by  the  latter.'  XXI.  320.  AjtH,  1SG6;  XLII.  3<Js,  J/,,y.  1S79. 
(SeoggyiU.9r.7.>>(«r.) 

•97.  In  view  of  the  positive  prohibition  of  Sec.  3737,  Rev.  St^.,  that 

'Ri^efK^omp.  Dec.,  SIR:  fff.MtS. 

'That  Bet-.  3739.  R«v.Stx.. ')<jes  tint  ftffi-i'l  contrflrta  maiie  with  [>er»onA  who  hEve 
,Bn  Btmplv'^/rtf'f  niemher'i-if  nrileWKalew  to<,'(ini;re!w,  but  have  not  in'hially  beoume 
Dch  bv  Wini:  i"v*ciJ  iu,  hpi*  'ipininn  (tf  the  .-VtirtrTH''y  iJcneral  in  Ifi  Oi)in»'.,280. 

•Hpb'A.  tt.,  \m-lfi  IS'tS;   I0:t2  iif  ISSI:  T-Wiof  IR-if);  r>Hfl  .■(  ISttr,;  fffl  (,t  liWI. 

*t5ee  Uuiled  tiialet  *■.  Hurus,  l-MVaIltt«;, '-Mrj.  2.M;  lOOpius.  Ai.  Ci«n.,2;  W-U.^W. 
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no  contract  or  interest  thprein  .shall  he  transferred  by  the  contmctor, 
mid  the  fuitJior  prnvwion  thai  any  such  transfer  shall  u|H'nit»'  a»  an 
animlmciit  of  the  contract,  "'rut  far  a.-*  the  United  Slates  are  con- 
corned,"  A^*/ that  an  orticer  of  thoarmy  represc-niinjf  the  United  Stales 
in  a  contract  for  military  transportation,  would  ntit  he  authorized,  of 
his  own  discretion,  to  conseni  or  waive  oltjeotion  to  iin  itssij^uncnt.  in 
whole  or  in  part,  of  a  contract,  by  the  contiactor,  so  as  to  admit  ihe 
assignee  to  perform  the  service.'  XXXI.  4d6.  Junr.  Jif71;  XXXVII, 
i:J.  Jf'n/,  IS?.:. 

898.  Whi'iv  a  ee)nlrart  Iins  Ix'cn  once  formally  entered  into  with  a  cer- 
tiiin  party,  for  the  n)K<'cr  reprcsentinjf  thi-  United  States  to  assume  to 
admit  »dditi<mal  pailics  int/»  the  agreement,  and  iindcrtukiiig  (thus  in 
fact  conacntinjf  to  a  transfer  by  thi^  c{>ntract*ir  of  an  interest  in  the 
contract)  would  \»^  wholly  unniithorized.     XXXVI,  4<>3.  Jt'ti/,  7.*7t». 

S99.  .\  mere  intwcr  of  atUirncy  tifivcii  hy  a  contractor  to  another 
person  aulhnrizinjf  hlni  to  receive  for  the  contractor  moneys  comtnff 
due  under  the  ronti-act,  cannot  of  course  ojierate  us  n  transfer  of  an 
interest  Ihcrrin;  liiit  where,  by  u  written  afjreeriieni  between  u  con- 
tractor and  another  jmrty.  the  latter  was  ein|}owered  to  receive  the  pay- 
ments fnmi  ihi'  United  States,  in  coiisidenition  of  which  he  undertook 
to<"oiitiniic  11  ml  minplct**  lh(^  work  contracted  for.  /j(V</  that  such  ajfiw- 
merit  was  a  power  coupled  with  an  intere.'^t.  and  operated  ft«  a  transfer 
within  the  ntcunirig  of  Sec.  'A~A7.  IJev.  Sts."     XXVIII.  34(1.  Jiinnnrtf, 

900.  Under  Sec.  3737,  K*'V.  St»..  the  a-islpnuient  of  n  contract  does 
not  render  it  absolutely  void,  fmt  voiihihle  at  the  optitai  of  the  United 

'  That  an  a»wi)?nniL-nt  ol  a  (.-ontmct  traiisfL-n<  no  li-Kiil  <'!iiin»  or  nuht  of  Bdion  t«  llie 
aamgnee,  »ii<l  tlmt  a  t-ontnict  ivlu>n  KMii^ntHl  in  no  luniciT  l>ini;lin^  ii|>on  \he  United 
Rtate»',  sf«  Wliwlcr  r.  I'tiiti-'l  StaU*.  h  Cl.  ('!»'..  504;  WanltHt  r.  I  nilfMl  Sralcf,  fi  trf., 
123;  liill  I.  Initial  StwIiL-^  7  i-i..  .i23:  SlctVirti  *■.  fiiitt^l  S(iit«s.  !)  ..*..  lo5;  Fnuuiriit  c. 
L'liitwl  yut«.  11  «/..63«;  10  Oi.iiis.  \\.  K\vn..h£i.  Unt  it  liav  lxi?ri  hold  by  the 
Attomi'V  tii'iiiT»l  that  thi-  xtHtiik-  lai  llit-  ciil>i*vl  i^ki-.  MAI,  Rt-v.  Stn.j  is  iiitcmitHl 
cimi'ly  Itir  llic  iR-m-tll.  iiml  pn.>tttlii>ii  ii(  tlii'  t'liiltil  Siiiti-s,  wMcli,  tbcinflore,  is  not 
i»ii)|>i-11l-<I  to  nv-xil  ilfL-lf  <it  u  tntii<f(*r  l>y  tlit>  ("mtriKiur  tu  tiiitiul  thocontrad,  but 
may  nvi)t;niw  thi'  vxhm  ami  anv)>l  luii)  pav  llii^  UM^i^^ivf.  "Won.^  it  to  lio  hi-li)," 
olx«T%-t»  lln-  .UtunicvCloncral,  •Tliiil  a  Ir«»"^(T  nf  nn  inu-^rcT'r  woiilil  abMliiti-ly  avuid 
tlu'coiitnict,  it  W'>iiiil  t-iiMlileatiy  imrly  iiuiking u CJiitroi'l  willi  t)iu  t'tiik>(l  !i>(utt.it  to 
HviiKl  it  bv  yim(>Iv  tniii)>ri-rriii|f  an  iiiu^r«)>l  ihcn-iii,  u']iu-li  j^  anrnMnK-linti  iiiaiiif<«lly 
infubuiwifiW."  fl|iiiii<m  in  thi-  riuM-  .»f  tlw  "  Tiftwn  \tvT  wat.  foRtrKct*."  { l.**  Opino., 
2%.)  Anil  siuiiturly  \iv\\\  by  Itiv  wmwv  untliorily  in  u  Iuti<r  opiniun  (16  0]>itu<., 
^77}  thut  whilf  tlu'  t'niti.il  tStatei<  rrmy  itviiil  itwlf  ol  iin  fl^ii>iiTn(>nt  Id  declare  tho 
contnti'l  HniHilli.ll,  it  in  itol  iTHinirtil  ■'■  itn  ki,  Iml,  if  dit^rijieii  lo  Ih<  (itr  its  iiilvre^t, 
may  ivouiiinlxv  ihu  iiwitfriix*.  out  il  i)>  rk'urthut  hu  <j|[iix.>r  uf  llio  aruiv  rouldl  not 
{imWrly  owurnL'  tn  treat  an  KHeiiinim'nt  of  a  cuiitnift  (or  initrrt'Tit  (herein )  tist  wliil, 
nitfumt'  thi.'Riitliiirily  atnl  dini-lioii  (if  lln-  S(i-tvlury  nf  War,  Tlmt  fur  x  mail  vow 
tractor  to  (.'onlntrC  willi  ttiiullK-r  iien-ou  to  imiii^|Njrl  tlie  niJiil  (or  liim,  uiid  Ui  liis 
j*n-aiit  t'T  etmilnyi'f ,  wtw*  not  an  iiiwigiiitu'ru  nf  hi«  wmtmct  wiili  tho  t'niti^d  Stalt^, 
»!»)■  iioli!  in  tfu-  n-<viit  iiwi'  of  Frvf  r.  Biinli<k,  li?  Maine,  4(tf<, 

'TliMia  jiowiTConpkil  wit b  an  interval  it*  i rn.- wibI'K-.  «■»■  Hunt  r.  VLiuiSs  et  nl.,  2 
JUfcWin.  'i^:  WhwIiTr  r.  Knufsjp-.  S  Hnnimnnd,  lHy[  MclX.nuld  i .  Atltnr.  o!  Wack,  20 
Ohio,  tW>;  TtJi.iiw.  At.  »iwi.,  :Vi. 
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States.'  Wh<>rR  the  (.invemment  acccptj^  from  the  Hfwignet' work  or 
niHt^rioli^  untier  tlip  ('(iiitiiu't.  ur  iHTiuitj*  a  jmrt  ]H'rfoniian»-t',  it  nttilifa 
tip  (wiiijfiiment.'  16.  1.  Aj'i-U,  IHSJ;  Curd  -I'M'i,  F'-hnianj,  It^. 
Whon*  the  Wnr  IV'piirtmciit  tu^fit'Dtctl  t^i  (Im  transfer  «f  a  contnict  for 
the  iiianiifacture  of  t)rtlimnr<>  fruiii  uno  ir<ui  worlw  to  iinothi^r  and 
ncrt'ptod  dflivcriiw  from  thu  luttci',  /«■/</  that  the  cuntmct  rouiaini'd  in 
full  lorvv.     16,  I,  Miijmi. 

•01.  The  expreiwiori  in  a  i-ontract  that  thr  roi!T.rHi'l«if  aj,'ryKs  "fur 

heirs,  fxefutoiTs  and  adriiiiiistratorH"  Ih  luit  rhai'iilJal.     The 

pemonal  rL'pn?s('titativei<  of  a  dt'(*i'asi*d  ri>ntrart(ir  an*  mititlpd  to  carry 
out  hit*  contrHct.H.  ari<l  the  e^itatc.  ImiIIi  pfi-suiial  and  n-al.  nf  sucdi  cori- 
tractor  it*  liable  for  liis  dt;l>l*>  and  cuiitract**  iadeiHindt-iilly  of  thi-  pro- 
visionH  of  tJie  contracts.  The  pnjvisioii  that  the  IrariiBfi'r  of  the 
contract  or  any  intcri'-'it  tlicivin  "tiliall  i-aur"*?  the  aumdincnt  uf  the 
contract  w>  far  iw  the  United  .State*!  i^  timi-erncd,*'  heiii^  thn  witrds  of 
the  !?tatiitc  (Sec.  87HT,  licv.  St*«.),  may  properly  he  incorjmiutcd  in 
the  contract.  )kiI  it  woid<l  hi-  better  to  substitute  therefor  thv  provi- 
sion that  '"in  ea^ic  of  such  transfer  the  Tnitcd  States  may  refuse  to 
carry  (uit  tliis  eontmct  either  with  the  tranKferor  or  the  transfeiTo,'* 
an  more  clearly  expressiu^  what  ii^  intended  by  the  statute  as  construed 
by  the  courts.     Ovrd  2S7S,  Jartmry^  isffl. 

OOS.  An  Hrtsi^nment,  to  have  the  effect  of  invalidatinj,''  a  conti*act, 
nwd  not  Iw  ^xprrss;  nor  need  it  )m  technical,  fornuil,  <»r  written.' 
It  may  V  cvidenc»-d  by  the  canons  facts  or  cii-cunwtnniCM  ilhistrating 
the  relations  and  int<'iition  of  the  pjirlics.     62,  511.  Xovt-mlfr.  J^O-i. 

903.  It  has  Ihmmi  ln-ld  by  the  Siipretnc  Cmirt'  that  Si-c.  3477,  Kev. 
Stti.,  which  prohibits  or  makes  null  and  void  alt  transfers  and  as-si^n- 
n)ent.«  of  claini^t  a(fain«t  the  tJoverament  docs  not  apply  to  involun- 
tary a.'*i*ijrnments  in  bankruptcy  or  even  to  vnlniitary  assignments  for 
the  benefit  of  ciwlitoi-s  and  the  reasonin^f  applies  with  equal  forte  to 
See.  3737,  Kev.  ftts.*  So  AW*/  that  an  as,sijjniuent  for  the  benefit  of 
its  criKlitors  >iy  the  cfimpatiy  under  contract  with  tlic  United  .States  to 
build  the  Memorial  Hull  at  West  Point,  N.  Y..  won  not  void  under 
Sec.  3737.  Hcv.  Sis.  Canl  a82«,  Dn'emhfr,  iSOG.  Further /.*  W  that 
where  there  had  been  an  assit.niment  for  the  honetit  of  crcditoi-s,  pay- 
ments due  or  becoming-  <lue  on  the  contract  .">hnidH  be  mado  to  the  duly 
appointed  assignee  and  cniild  not  Icjeally  be  made  to  the  a.«»ignoi>t,  and 

■8m>  lAOpJrw.  Al.  nen.,23A;  16  M.,  277:  I8t'/.,HK:  hIm>  FranrUi  r.  Unilod  r^tniM.  II 
Ct.  ri*..  KtS;  2  V:(*a»\*.  Ita-,,  AM;  4  id.,  «;  «  ■>/.,  Kh. 

»S.M-  Wtiet^liT  ..  t     S..  .^  Cl.  CI"..  -'tfH;  •>  Ooinp.  IW-.,  49. 
•Framia  (.  t".  8,.  11  Ct.  CU.  «S8. 

*  Krwiii  r.  f.  S_,  »7  II.  a,  302,  an<l  i..«-iiiiin.  r,  Sihlwk,  Ite  ul.,  550, 
•■SComp.  Dw.,  4M. 
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tbitt  (wir.  1,  Circ.  13,  A.  G.  O.,  18rt5,  did  not  ftppir  to  such  an  axxij^ti- 
ni.'iit.'     Card  2052,  /V//-»«rv,  /V,%'. 

904.  .Sec.  3737,  Rev.  Sb*..  <K»os  not  apply  tt)  an  a^iii^nmout  by  opwra- 
tiou  of  law.  Thu.-*  whiTO  a  party  di<*d  jx^ndintf  the  executiou  of  a  t^oii- 
trarl  hy  him  with  the-  Tniit'd  State's,  fulfl  that  hi.-*  ••xeLut<n>  ..•oiitd 
legally  lii*  pri-iniHoil  to  i-oiiipk'ti"  tho  contnu^t  aft<^r  tiling  a  (vrtiti(:at4' 
from  the.  jjrojHT  court  of  their  appoint  mo  nt,  but  for  them  to  a.-wijrn 
the  contract  t(i  others  woiihl  ho  a  violation  of  ib*  I^Tnis  and  aIj>o  of 
Siv.  ;i7.'i7.  lit^v.  St.s.  Card  :.k4'J.  /v/./«.//-y,  IHtiQ.  And  when- a  Mttder 
died  hoforo  tlif  contratrl  was  otitorcd  into,  /<*■/</  that  th+?  cant  ract  atid 
b(ind  should  \\f  in  the  namo«  of  the  executora  of  hiK  estate  a»  such 
pxocuitor.s.     C!ftrd  s4iiH.  J/./y.  nm>. 

908.  Thr  as-sij^'noo  of  a  ;mrty  entering  into  a  oontrwt  with  the  United 
State.-*  .should  .nij^n  the  same  iis  itssijrnee,  or  if  .■*iifiit'd  for  him  Sv  an 
aj^i-nt,  till*  iiiithorily.  in  writinj;  (iindfr  ni'hI  if  ihpcontrat^l  U-  under 
seal)  of  such  agent  should  accompany  the  conti^act.     C*rd  a44<i,  -/w/y, 

906.  A  receii'or  duly  appointed  for  a  company  having  a  <'ontract  with 
the  I'niled  States  itiuy  he  pcnnitted  to  execute  ttic  contract.  paymcnUt 
JK'in^''i[Midc  to  tile  receiver  on  receipts  sipned  by  hitii.  Such  at^tion  would 
not  aiiiaunt  to  nn  a.s--.ij;nuieut  of  a  contract  prohibited  by  Sec.  3737,  Kev. 
Sta.  Thi»  aectioii  applies  to  voluntary  transfers  and  not  to  »uch  a^  are 
made  under  judicial  prix-oe<iing*.  The  receiver  is  mi  ufficev  of  the  court 
which  »p|Mji»ted  him,  act*  under  its  oi-ders,  i.^  appoicited  on  i>ehalf  of 
all  parties  intei-eisted.  and  .stniidH  In  the  place  of  the  company.  And 
after  hi)?  appointment  the  conipuriy  fiiri  exercise  no  acts  with  refer- 
ence to  its  property  and  contract*,  ^uch  nmtfcers  bein^r  in  the  hands  of 
the  receiver.    Card  7o»8.  ./r/««rt/v/,  IOi:iO;  9247.  Xm^nh^-r.  Um'H). 

907.  It  is  a  yeneritl  primipU^  that  after  a  gjovernment  contract  ha;* 
been  once  duly  r<tnsnnimati'd.  thi-  same  cannot  lepilly  lue  nittditied  a.s 
to  any  of  its  material  stipulations  by  the  conptfint  of  the  immediate 
pftrtiiw.'    To  agree  Xia  such  a  moditiimtion  is  in  effect  to  make  a  new 

'  CVintiiiTtHi  in  l\v  the  C-oinptrdncr  of  rht-1>*asiin,-  (mili-rdiiti^  d  Vfh.  ai,  tSlHl, 
'■'Till.'  i-Hiwc''  vwlttl  iti  till*  lii.'»<l  "(  «ii  vxt^-ntivi.-iii'imrtim'iiit  to  iimkt;  cmilrHi'tBi  Siir 
work  or  nmu-riuli*  iiix*(^  not  iiriply  llie  itiiwer  to  re.Tiii<i  nr  aller  kucIi  i-'intravtc  w  lien 
himIv."  tl  Uiiiii».  At,  (n*n.,  SO*.  "TIik  nutlinrily  to  maki<  n  c<iiilra<-l  iiit)ilit>t  no 
authority  tuehamre  it  iifter  it  U  nmde."  /-/.,  lOt.  "  When  ihi;  roninici  "id  rUmwl, 
tlic  gcniTRJ  mil?  \ii  tlwl  ir  iiiu»t  W  execiitcl  withiTiit  rliaiii^!  of  terms.  •  •  •  The 
If rmx  "f  ("(inlMrtii  iiwii-  liv  j;iivcriiiiit'iil  offici-p*  lire  nut  in  K^'iieral  ffuhjtot  U>  chantte 
at  \\\v  will  «( eitlittr  [mrty,  ur  I'f  birtli  )«rlifi«-  If  tlivy  wen.-,  even-  It^al  RUarrI  aiEtiinst 
(rauil  mill  fiivorili^in  in  tDiikinji  I'lMitnictf  rt)ul<1  In-  t'lL'ily  Rvwied."  10  ul.,  470,  -180, 
Tin-  liittT  iiiilUi>rilicj>.  Jni»cv»T,  n|t|M>ar  Id  favitr  lllf-  fSi^n^lne,  by  thu  hi-Jlit  of  a 
lV|>Liriiiient,  "(a  iliw.Teliyii  to  (.'wnsem  tMnmililii-atiiww  in  tht* omrwot  lliwpxwMlion 
ol  iinliUr  riinimt'lH,  wtiere  Mich  intMliliijalioiiH  (not  heini;  in  cnnimvt-niioii  oi  law) 
are  fiMuiii  !■>  (>e  fur  tli«  ]>iihlk-  ititen>st,  and  aro  not  of  sach  a  rliam«trr  ik"  to  opcmt* 
Ui  tlui  w-cuiilary  (liiw^lvuiitiiue  of  the  Unitwl  States.  S«)  Unitwl  Slate'^  •'■  I'ltrliM 
f;tettm-Eng.  Co.,  1  tMto,  ;12I:  Ifi  Opins.  At.  G«n..  4K1;  'iV  i-i..  2()7;  :;  <<jiiil>.  IXt!., 
I8L';  ;!  1-/.,  S4;  4  id.,  S8;  S  iit.,  m-.  7  <*.(..  02. 
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contract.  Thus  where  a  contract  had  tieen  duly  mado  and  executed  for 
the  funiUbin^'  of  a  terl«in  upecitit'd  quantity  of  military  storea,  hdd 
that  an  agreenuMit  i*iib!»e*iuently  etitertxl  into  I)Ctween  the  contractor 
imd  tlie  offirer  n-jiresentinjj  the  United  Stati-s,  that  thy  fonner  should 
deliver  and  the  latter  receive,  under  the  contnu-t.  a  ^'ertllin  additional 
(jtiantity  of  the  -iame  stores,  w^a  not  merely  a  nioditieation  of  the  i?xi.-tt- 
ing  eonlnu't.  I>ut  iva^  in  fact  the  luakinjr  of  h  new  i-ontrart,  and  this 
without  a  conipHance  with  the  forinalitieM  retiulred  by  statute.  And 
afJvival  that  the  .ntipulalion  (hiiFt  agreed  Iti  (Uul  not  iti  f»<.*t  carried 
into  etfect)  Iw  rencinded  a-**  unauliiorized  and  in  conlravention  of  law. 

Xhi.  isa.  April,  inrs. 

908.  Of  coui-ne  no  new  term  or  condition  ran  U>  inj;rafled  upon  a 
contract  l»y  the  l'nit4;'d  Statf;*  without  the  nsf^ent  of  the  rontiliclor. 
29.  ;i^4.  Jionuiry^  I8S3.  Material  changes  made  in  a  coiitra<-t  iiot 
stipulating  for  the  same,  by  »uppleuiental  conti-act  or  otherwi^.  will 
operate  in  law  to  discharge  the  nuretieji  on  the  contractor's  bond  unless 
they  formally  ai^ent  to  the  same,  whether  sn<li  i-hange  or  changes  be 
prejudicial  to  the^ni  or  the  reverse.'  30,  1  l»l,  Fthnmry^  liitiO;  56.  3C5, 
S^jitfiuht-y,  IS93.  But  where,  in  the  course  of  the  execution  of  a 
contract  for  the  dredginjj  of  a  river,  there  wa>  developed  certain 
work  rc(juiring  to  be  done,  which  was  tiol  embnu-ed  in  the  work  con- 
tracted for  but  was  rjuite  new  uml  dii-tinct,  r/^.  the  removal  of  a  bar 
formed  in  the  river  after  the.  work  under  the  contract  had  coumienced — 
htiil  that  the  »awe  could  not  lie  included  by  consent  in  the  exi^^ting 
contract,  or  covered  by  a  suppleiueiilal  contract  entered  into,  without 
advertising,  with  the  f^anie  conti-actor,  though  Kuch  cour!*e  might  Iw 
uioro  advantageous  to  the  United  8tales.  but  that  the  law  nui.tt  be 
complied  with  by  a  new  advertisement  for  proiKwnls  foiUtwed  by  a 
separate  formal  conlniet.     47,  257.  JA/;/.  l-'OI. 

909.  Where  a  contmcl.  stipuliites  for  a  luoditication  of  iU  te^m^,  by 
consent  of  parties,  to  Iw  si-t  forth  in  a  siippleint* rital  njutracl,  such 
.supplemental  contract  niuft  be  confined  to  moditication  uierely  of  the 
spccilic  undertaking  which  \»  the  subject  of  the  original  contract.  A 
iQuditication  which  introduces  itiiy  new  uuitter  not  originally  con- 
tracted for^as  different  and  distinct  work  tn  tic  done  or  sen'ii-e  to 
be  performed — is  a  new  and  iridc]n>ndentrtJntracl  made  without  adver- 
tising for  bids,  and  not  It'gitiniate.''     So  hi!<i  that   a  contract   for 

*K«er.  S.  G|juHCo.ir.  W.  Va. Flint  Bottle  Co.,BL  Feil.  Rep..W)3,  where  the  cnart, 
Mhilo  hdlillntc  rliHt  tliu  iilt^rflliun  in  ijiml'ton  wun  niHt«>ri»t.  »1wj  hi'lil  Hint  hii  iimiuu 
trrinl  uiu-niti'jri  liy  llic  |iunie(<  tu  a  cuntnu^l  would  Ubuhuiw-  tin.-  j^urt-lii?*,  If  made 
vtitliout  :l»-ir  ootitiwit, 

'  In  HII  ofiiiiioii  ilittt^l  ,\upi>i  13,  IHyn  (:?1  Opin^.,  'M7\,  lin-  .Vctitig  .VUoriiey  Lien- 
i-ral  liflil  dull  It  m'fJi/inUi'ni  of  u  i-uiiLnu-t,  "  whurt-  tin-  inlcn'si*«  n(  ilu-  (.niveniniont 
will  not  ix*  prcjinlii-cfl  or  any  rrtaliitorj-  pnrtision  vii'latt-ii  iln^n-liy."  may  Ite  niwlf. 
altliMiiKll  it  iii»v  in?  i^  departure  inmi  (Ir*  iulvLTti»wiiftit  fur  pni|KMulM,  ritiiiK  ' '.  !*■  "". 
Coi-Um  Siuhiu  tjjgiiiu  Co.,  91  l*.  8..  321.  an<l  Ferrla  r.  U.  S..  20  Vt.  CU..  3S2;  ihat  a 
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(trfdging  in  North  Rivor  and  at  North  River  Bar.  North  Carolina, 
could  nut  legnlly  '*  moditifd  hy  a  siippU'iiiontal  t-ontrai-t  >nit>s.titiitiiig 
drt;<lpir»g  in  Curriturk   Sound,  a   quite   ilitlei-cnt    locality.     64,  344, 

910.  Whero  an  ^^ri*riun'-m  is  anthorizi-d  l>y  the  tfrmH  of  n  rontraet, 
the  .same — in  a  jiist  ca-so  and  whcrf  not  ixvuniarily  diiJadvantaifeous 
or  otherwisp  prpjuditrial  to  tlie  public  intorosts — may  ho  jxrant<-d  in  the 
dUcretioii  of  the  Secretary  of  ^^'ar.  In  an  instance  of  a  coulrnct  for 
tbc  erection  of  offit-ers"  quailtTM  at  u  military  i>uiit,  whert-  nn  exten- 
sion of  time,  applied  for,  tipiwared  (w  be  equitable,  recommaid*^!  that 
it  bo  gi'arit«*d  wilb  the  coiuiiliun  that  lh<'  United  States  waived  no 
right*  which  might  a<.-crm>  under  the  contract  l»y  rea«oii  of  the  non- 
performanve  within  the  period  originally  stipulated.  L,  51!',  •f*dy^ 
18ft6. 

BXl.  Simihirly  held  where  the  coutract  pi-ovided  for  the  construc- 
tion of  the  Uaruew  Landing  I.<evco,  and  the  Warliold  Point  Levee, 
Mii*-'^ii-Mippi,  Biid  it  vi\\»  pruiwsfd  to  t-ntt-r  into  a  supplementary  con- 
tract for  the  ej-ection  uf  i4),oi,ii(i  cubic  yards  at  Ingomar.  Mis^i^ippi, 
instead  of  at  Uarnes  Lauillng  a^  already  provided  in  the  original  con- 
tract, but  nmnrhrt}  that  if  the  work  at  Barnes  Landing  wa*  not  neces- 
iMiry  ai*  stated,  no  much  of  the  original  contract  as  pix>videj*  for  it  may 
n-ilh  the  comment  of  tht>  contraetor  and  Imk  sureties  Im>  annulled:  or  if 
the  coiitnu'tor  wit!  not  conMh>nt  to  tlil-^  action  hi-  may  !»>  riotili)'<I  that 
the  work  will  not  bo  done;  and  the  Uiiitrtl  Statea  would  in  that  event 
be  liatile  only  fur  the  damage  he  suMtained  in  not  tieiug  iw^rniitl^'d  to 
eomplrte  his  contract.  Card  -li.').  (MtifHr.  1>^.%.  tSii.  where  a  contract 
foi-  dredging  had  been  made,  and  it  wa."  subsequently  disaivcred  that 
dredging  wa>  neciwsary  at  a  place  and  of  material  different  fi*oni  those 
contemplated  in  the  arlvcrtiscmcnt.  /v/W  that  h  supplemental  contrai-t 
to  cover  sui-h  additional  dredging  would  not  be  a  legal  modilii-ation  of 
the  original  contract.     C'ard  1454,  Juiif\  13.9,5. 

912.  I'pon  the  authority  of  the  opinion  of  the  Attorney  (ieneral 
dated  -Vug.  la.  ISIJ.").'  /uM  that  i^uppleniental  contract.--  were  legal  in 
the  following  cases:  To  provide  for  an  additional  expenditure  to  cover 
the  coHl  of  additional  nujsonrv.  rendered  necets-sary  by  the  site  of  a 
i|tmrternitL-<ter  and  conmiis.sary  nlorehouse.  not  Hhuwn  on  the  plans  or 
pi\>vided  for  in  the  original  contract  for  the  building  of  the  house. 
Card  2705,  October,  1896.     For  additional  excavation  found  necessary 


]in.>visit>ii  (i^ri^cb  aiwlifiitilitjn  "ruHv  well  !•»•  I'rovirled  fur  in  ^veryoMnlrwt  In  which 
ihe  (.ii'vcmim-nl  it*  n  jmrty:  nml  lliat  a  cnriirart  k>  n»nlifiM  ip  not  niu-li  k  new  <"nn- 
tnu'T  iM  miifl  |j»*  |inH-«\l«?irby  Hii  uilvirtiwim-iit  for  jimptKialfi  from  bidili'rc.'"  See. 
uli^>,  2  (Viiiiji,  Doc,  S7^  Ttte  inoililimlioti,  houever,  utiuit  not  be  pivju'lit-ial  to  th? 
lnlci\-rt«of  tlu'if(n-.Tnmpnt.  2  ioinp,  lJ«c.,  IM,242,(i;W:  -1  td..  39:  7  Hi.  «!'. 
'■  Sm-  prei.<edi>iK  note  tu  {  WO,  anU. 
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in  the  constnictior  of  a  coffi>rdam,  nml  piling  fntindadon  for  a  lock. 
Caixl  ;i!ti7.  F'-^'rminj.  J-f!f7.  To  cover  oxpeii^i'  U>  t-oiiii'sftor  of  iimin- 
tenHtK-e,  oW.,  during  »u»pen(*iun  of  river  bjkI  harhor  wurk.  <iii'c-cted 
by  the  engineer  officei"  id  charge  on  account  of  high  water  luid  to  pre- 
%'en(  damage  to  the  levee  which  the  driving  of  piles,  etc..  Wy  the 
Contnn.-ti»r  iniglil  h«ve  enured.  Card  ■J'.*-J~,./ini',  IS^fT.  To  ffulwtitute 
in  the  wings  of  a  lock  tM>i>  round  pilr^s  IMJ  feet  in  length  for  that  num- 
bei"  o't  feet  in  It-ngtli.  hi..  Juh/.  j!i'07.  Tt>  provide  fur  necessary 
*'rock  excavation,"  the  original  continct  providing  for  "common 
excavation"'  only.     Card  5244.  Not^nhet;  1898. 

913.  A  contract  for  the  construction  of  a  jwrtion  of  n  lock  on  Osage 
River,  Mo..  WHS  duly  iimcU*.  tnit  aftvr  the  contmct  wiis  cntt-ri'd  into 
improvements  in  the  MisMjurl  River  changed  tlie  p(>lntcif  the  jtnictiaii 
of  that  stream  with  the  0*age  Rivt-r.  thus  nmkirig  It  ih-ccvihit  to 
lower  the  lower  miter  sill  of  the  lock  nlioul  live  fi-et.  This  ivnden?d 
the  orijfinal  plans  no  longer  applicable.  It  was  proixtsed  to  buyout 
the  contractor  antl  cuilipli'te  the  work  without  eontru<'t:  this  in  view 
of  the  Ki\vr  and  llurlnM*  Aetof  Any.  11.  ISSS.  which  proviJe^  "' that  it 
shall  be  the  duty  of  the  .Secivtary  of  War  to  apply  the  money  Leivtu 
and  hereafter  ap|)rupriat<'d  for  iin['ro\«'ineiit  of  river-  and  luirlMJi"». 
other  than  sur\«'ys.  e.-tiinat«-'»  and  ^-uuifings.  in  carrying  ou  the  various 
works,  by  contnu't  or  otherwise  a»*  inuy  W  most  ifonomical  ami  advan- 
tngoouii  to  the  (_l"verinncn(."  Ilt'ltf,  ihtMvforo.  that  u  siip|i1e]iiental 
contract  providing  1,  for  terminating  the  eontnict;  2.  for  piiying  for 
work  ahvady  done;  8,  for  purchasing  the  plant,  lease^^,  pri\ileges. 
etc.,  would  tie  legal  with  n'-spcet  to  lenninuting  the  oriirinal  ecirUmct 
and  paying  for  work  already  done,  and  also  legal  with  ri-.-^jH-ct  to  the 
purchase  of  the  plant,  etc..  if  the  pmctiue  under  the  statute  cltod,  of 
extf^nding  it  to  pundrnM-s  of  snppltes,  etc.,  nsfd  in  ""i-nrrying  on  river 
and  harhor  works,"  he  aeeepted  a.s  eiirreet.     Card  '2'l~i'\,  M<irj.  /.V.%'. 

914.  A  contract  wa.*  made  for  tho  earth  work  coitst ruction  of  "mile 
i4."  lllinoi."  and  Mis.-'is.-iippi  (Tanal.  At  the  lime  the  >*pecith:alion.s  of 
the  contract  were  prepared  it  wits  lussumcd  that  the  wr>rk  eould  be 
done  by  building  {mrt  of  the  cuilHinkment  with  the  clay  and  gravel 
from  the  high  grounds  ut  the  ettst  and  went  end;*  of  tho  rniln  in  queji- 
titni.  thi.i  method  ap]K'uring  to  be  perfectly  fi-asible  and  practicable 
from  the  IC-'st  liorings  which  had  been  made.  The  hitter  were,  liowever, 
made  in  very  dry  weather.  i>nring  the  rainy  f'<>a«oii  whii-h  followed 
further  exaniinalion  devcloi^'d  that  the  mile  fi>r  two  thirds  of  its  extent 
wa-sa  i>eat  l>ogof  great  <lcplh.  Tlic  i-onslniftion  outlined  in  the  speci- 
fication could  not  he  succesctfully  executed  except  by  excavating  this 
peat  from  the  greater  (Mirtof  the  mile  and  then  making  the  sUhh's  and 
boitum   of  g^iwi    H-ater-tigiit    elay  and  gmvel  which  could   not   l>e 
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obiMtncd  ou  the  mile.  The  chau^d  conditions  ronderpd  it  desirable 
that  the  Govertimnit  >ilu>uld  not  enforce  the  conji1rii»-tion  mitliiied  in 
the  specifi«ilJoti>,  and  iridiu-f-d  tho  i-ontraotois  to  njsk  tlmt  the  contract 
be  annulled  without  pn'jiidi<'C  to  (hem.  //'h/,  that  there  wa«  no 
lejfftl  obji'Ctiou  to  n  wuiipleniental  eoiitract  annutliiij;  thr  oriytnnl  con- 
ti*»ct  «j*  indiealotl.     Cai-d  .MftS.  />»-(v?i//A»-r.  lAOS: 

915.  A  contnu't  was  niado  for  thr  construction  oX  Fort  TIanco»*k, 
N.  d.,  of  thirty  two  buildings  and  one  douhle  liake-  oven  nt  a  >tated 
price  for  each  buildiny:,  etc..  the  prices  aggix-jjating  a  stated  amount. 
The  contract  provided  that  the  paymeiiU  »<!i(>uld  be  iimde  at  such  liuiei} 
and  in  !<uch  amountw  a»  tb>e  officer  in  chai^  of  the  work  «houl<l  elect, 
baited  utwin  i-slimat"-?  to  be  made  by  him  of  completed  work,  and  that 
twenty  ijer  centum  of  each  payment  ahould  be  retained  until  the  linal 
toinpletion  and  acceptan^v  by  the  Goverrmient  of  nil  the  work  under 
contract.  After  «> veml  of  the  buildings  had  been  completed  the  (iov- 
crnmciit  oei'upied  and  eontinucd  to  use  them.  On  the  ([ucstions 
nbetber  the  price  for  each  building  as  itemized  in  the  cuiitruct  could 
lejrally  he  paid  in  full  a«  MX>n  a»  the  building  wa«  completed,  und  as  to 
the  effiH't  which  the  occu]?atioii  of  the  buildings  by  the  Cruvernmeiit 
before  linal  and  full  payment  would  have  upon  the  refi[>ou»ibility  of 
the  contractor  for  the  i-ai-e  of  !*uch  building*.  «(/i'i*c(/.  1.  that  if  it  were 
desindile  t«  iinike  {myrnent  in  full  for  each  Iniildiii};  when  cunijiletcd, 
a  fiuppUuncntary  contrai;!.  be  made,  with  the  cunwcnt  of  the  snret\ ,  pro- 
viding' for  -sucli  paymeut.s;  and  2.  that  the  unexplained  ot-cii^iancy  by 
the  (iovi>ruraent  of  the  buildinjrs  would  probably  amount  to  anatro-pt- 
auco  of  them  and  thus  relieve  the  eontnictor  of  responsibility  there- 
for,    ('ard  4.S2&.  Amjmt,  1898. 

916.  Wbei*e  the  progfes."  of  a  contractor  in  the  jxTfonnance  of 
important  work,  contracted  to  tar  dune  hy  him  in  connectiou  with  the 
improxH'nient  of  the  Savannnh  Kiver,  was  quite  un satis factnrj',  and 
the  alternative  under  the  terms  of  the  contnict  appearr-d  to  be  either 
the  absolute  annulment  of  the  conLnict  by  tlie  L'nited  Stat«!s,  or  the 
supiilemvnting  of  th«  operations  of  the  contrairtor  hy  work  carried  on 
by  the  engineer  depaitnjcnt  of  the  army,  the  contractor  [mying  the 
extra  exiM_'n.se  if  any-  /k''''/ that  a  supplcmentJiry  contiiurL  made  with 
him  to  the  etfccl  that  the  engineer  tillicei'  in  chai'ge  of  tlie  impi'uvti- 
ment  should  render  him  </«/  in  tbc  pi^it'onuam't-  of  l-hc  work,  charging 
to  him  the  actual  rust  of  such  aid  anil  deducting  it  from  the  {Hiyaient 
to  tie  made  him  under  the  i-onti-act,  was  without  legal  olijection.  6S, 
451.  /)'tvvif/rr.  IM!).i. 

917.  While  the  Secretary  of  War  is  without  jurisdictjou  to  adjuat 
and  pay  unliquidated  daniftge-s  for  an  allegi^d  breach  of  a  cuntraet  by 
the  CTOvernmenl.  lie  may.  where  it  would  In-  to  the  jfuhik-  inierMft  to 
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do  so.  cH<wontinno  a  rontract  hrtw^on  thr  Tnit^d  StatoH  nnd  nnother 
pflrtv  mid  rfliovf>  lM>th  partios  from  nil  <»l>rtpitif)n.-  iiiirtp:!"  the  Mtnw  for 
a  4-ot)sKlei-Ation.  t»_v  onforinp  into  «  Mipplt'ini-ntal  conliiKt  for  that  pur- 
poftc,  which  would   ho   binding  on  tho  Vniu^d  Stntcs.'     Card  8069, 

918.  A  debt  due  to  tho  t'nitftd  States  U  piihlic  propoityand  cannot 
be  siirrendei-pd  or  its  ptt\'mrnt  wnivfld  by  an  exocutivR  officer  in  the 
llbseuco  of  authority  from  Congrc^.  So  hrhl  that  the  Secretary  of 
War  was  not  empowered  lo  releasi*  a  fontrart(>r  fnun  ti  pecuniary  lia- 
bility incurred  by  him  for  a  delay  or  other  neglect  in  duly  perfc»nning 
bid  eonlriK't.  and  exprensly  deliiit-d  atid  agrevrl  iii«)ii  therein  a-*  "  iiijui- 
dated  daniatfes"'  (XXXVII.  ++i'.  J/ir/r/..  JS7(J;  XXXIX.  :U1.  iAmrt- 
fter,  1877)\  or  to  allow  a  contractor,  in  wettl^'ment.  after  a  failure  fully 
to  perform  hi?*  contract.  »  cwrtain  jfn.ifntftt/f  of  paynn^ntw.  stipulated 
in  the  contract  to  )»•  w  ithiu'ld  from  bim  in  tho  oveiit  of  ituxli  failui-c 
(XXVni.  »4«.  (Hirj,  Jarnuinj  and  .Vmj.  JfUJ'J;  XXXI,  1*3,  December, 
1X70:  XXXVII.  -441.  M<rrch,  mo:  XXXIX.  Wl,  Dtxetnlrr.  1S77)\  or 
to  omit  to  charge  a  contractor  w  itli  the  iliffenn't-  between  the  contract 
pnco  and  the  price  which  the  Uovernraent  was  obliged  to  pay  in  sup- 
plying by  purcha;^  in  Ihe  market  articles  failed  to  be  furnished  accord- 
ing to  the  contract,  wlierc  it  wa*i  expre^^^ly  stipulated  in  the  contract 
tliat  the  amiiunt  of  such  difference  hhould  lie  chai-ged  against  the  con- 
tractor. XXXIl.  (i.  May.  mil;  XXXVII,  4^7,  March,  J.STO.  And 
/left/  that  the  fact  that  the  failure  of  the  contractor  was  due  not  to  bis 
fault,  but  to  hardship  or  misfortune,  could  not  add  to  the  authority  of 
the  Secretary  of  War  in  the  matter.'     XXXVH,  437.  mjufi. 

iJut  when-  the  contract  docs  not  slate  wbetlier  the  sums  to  be  forfeited 
are  to  be  r^pirded  as  penalties  or  a»  liquidated  danmges,  and  where 
(ho actual  tlamage^  are  capable  of  ascertainment,  the  forfeiture  may  be 
treated  as  a  jn^nalty  from  which  to  indemnify  the  Tnited  States  for  the 
actual  lUnmgcw  if  any.  ami  the  excess  over  hucIi  actunl  damages  may 
be  remitted.*  Cards  (JS^f,  June,  1896;  lUtiU.  May,  nm;  (i407,  J/«y, 
1899:  (WJf>4.  ./"/v.  1899. 

'T7.8.r.Ct>rli«s  KiigJTie Ca, 0111.  S., 321.    Satterlee  r.  IT.R.,  anCt.ain-.SI;  .lOomp. 

'WlM'ivn  i;riinnwr.  \»  In  t»e  tn^'ftU-'l  ib'fti)iiiUtiii;if.irlii|nWnic(l<ianinceH,  tlifumcunl 
ni  wii'h  <lniuiM(<?4  nuiiKil  In.'  n-iiiilU-d.  21  (luirm.  Al.<M-n.,2S;  3{'uiit|i.  IVi'.,iH2;  a 
id.,  315.  -W";  (i  i'l.,  T4R.  Uiil  wlien,*  it  |)rovi<it*  i'<r  »  ]>ftiiiliy,  only  itcTiial  •lAinutfU! 
call  be  withhetrl.  2  i'omn.  I)w,  .'»79;  4  t'/.,2lT.  .\9  lo  whctriiT  llic  iirtii'iwoiii<  "f  a 
ri>iilrfti-t  Nhiiiilrl  bi>  t.rfjimi  ax  Ktipiilatin);  Uir  h  iieiinlty  or  (or  liiiiiiclutfil  iliiiniiK'-.*,  Mt; 
34  C'l.  (.'if.,  L'O.'i;  &i\A  3  Conip.  IKh.,  '-'Wi,  »ri«i  iiiiihi.<rilivM  citwi.  Tlic  ineHntiti;^ii  <ii  ihv 
courts  i."  tu  tri'jit  nfflim  lo  Ix-  witlihitid  iin-kT  tin-  iirovisiiiii?  itl  a  npn tract  lu*  a  |*ri- 
altv,  friiiit  H'tiich  itrliijil  <lHiiia^ti<  mily  I'Hn  )m-  ili'iJiu-tiil;  Itiil  n  lu-n-  lln-  uiinxiiit  with* 
hi-t'l  in  Rii«uiii»)>k-.  aji'l  l\iv  uctuul  •laimiucn  aix-  iiiLaiiablL'  ur  •litQciill  uC  exact  lucer- 
lainm<}nt,  n  i^iiHilation  for  lj']uklatt^l  dainagL-d  will  be  eastoiutMl  ae  euch.  34  CL  Cl8.> 
•2Kk  3  t\Hni..  IVc,  ■l'<2-.  4  .</.,  217. 

•Sw  2  Opiiis.  At.  (ien..  4X1;  fl  itl,  81. 

*4  Oiinp.  \K-v..  217;  til  Or.ins,  At.  lien..  28. 
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919.  The  reiBcrvpd  ten  per  ci^nt  i>-  n  ptrialty  inU>nded  to  swtire  the 
United  State?*  njfainst  atiy  liiirnajre  ri'sultiiiy;  fnnn  a  Uiluiv  to  jK-rfiinii 
tlivciiiitnict.  The  riovTrninont  is  not  entitli-tl  to  retain  iiioi-p  than  tlie 
aniourtt  of  tht-  actiml  (Irtiiiajjo.'  L,  JitjI.  ./wnc,  JSffG.  \Vhei*e,  thou^'h 
not  a  roiiipli'ti'  »*xot:-uti<>ii,  thi'ro  was  yi>t.  :i  sul>st»nfial  ixrfonnaiK-e,  tht.* 
oonlrart,  not  haviii(;  hc^-n  IcjjalK  animllrd  by  reason  of  a  failure  to  jfiv»^ 
thr  nntirt"!  of  annulment  stipulated  for.  Ar-Wtiiat  the-,  pi»rf<*ntagr  <«hould 
not  hi'  reserved  but  paid  to  the  contrartor.     M,  y:iy,  .Im;/i/«/,  y^VW. 

920.  Wliei-e  a  contnu-tor.  in  the  event  of  non-perfurmance.  was  to  be 
"rharged  ■'  thi'  sum  of  ^m^H^  ip*  a  ••penalty,"  to  be  dt-dui'ted  from  the 
moneys  due  liini  uiider  the  oonti-Hct.  it  wa»  Mii  that  this  urnount  wm^ 
tiol  liquidated  diuna^'es,  but  jx-tmlty  as  deucritwd.  and,  ina»tinueh  a** 
(in  the  parti<-ular  cace)  ther-o  na.-  in  fact  no  dama^'<>,  was  not  properly 
to  be  char^fod  ayainet  the  contractor  on  settlement.'  42,  3^8.  Ati^init, 
1890. 

921.  The  contract  for  the  construction  of  the  (iymnasiuBi  at  the 
Alilttary  Academy  stipulated  for  the  i>ayment  of  an  entire  sum  for 
the  whole  work,  less  a  deduction  of  t»:iy  per  day  for  the  days  during; 
which  the  completion  might  be  delayed  beyond  a  certain  specified 
djite.  The  Ifuilding  not  having  been  completed  al  such  date,  het<}  that 
the  Secretary  of  \Var  was  not  empowered  to  waix*e  any  part  of  the 
forfeiture,  tlie  same  beinf,'  liquidated  iliuiiajjcs,  not  penally.'  62.  :i53, 
41H,  Sw^enJf^r,  iS9.i. 

922.  Where  contmets  for  buildings  at  the  Soldiert^"  Home  provided 
for  the  completion  of  the  buildinpn  on  certain  dates  and  stipulated 
for  the  deduction  of  fcj  per  day  as  liijuidatr-d  »Jamafjti>  for  each  day 
thereafter  until  the  buildinjj^s  should  be  completed,  /urM  thai  as  the 
contnit-ts  Llcarly  stipulated  for  lujuidateti  dnmag'e.s.  and  as  the  amount 
was  ivasonablc  iind  the  probuble  la»s  to  the  United  Slater  was  dithrult 
of  u»certainiiient.  such  amounts  were  to  be  treatttd  a^  liquidated 
dauiaget),  and  the  Hoard  of  (.^^mmissioners  nf  the  Home  had  no 
authority  to  remit  Nuch  diuiiagus.  Uard  TAli,  SQcemlxir,  1^09^  March 
and  OLiobfr.  im). 


<  I*,  e.  r.  Quinn,  W  L'.  S..  30;  !5  OpiDit.  At.  Gen..  418. 

•Tayltx)  r.  SanJUonl.  7  Wlicatou,  IS;  Tavlflr  i .  Thp  Marcella.  1  Wtwiin.  ;«12.  Anil 
we  20l||)in»'.  At. Gen.. 511. 

"Sti-  T^xM^  Ac.  R.  Co.  '.  HuKl.  IM  l*wl.  Kep..  a:W:  Am.  &  Kug.  Knry.  of  Law. 
lei  itUtioii,  vol.  b,  ]>.  ^5. 

In  thw  cam',  howi-vt>r,  Aimraoy  Gpnernl  OIncy  nnder  (late  o(  May  2R,  18W  (21 
(h.iiiM.,  ^),  lu-M  lliv  til i^tu till i>Mi  tu  Iw  for  a  jtt>n»Hy.  anii  reiiiarbeil  as  folloirs: 
"JiiHi<iiiuvh  vm  \\i.v  (urfviutru  ur  |H;niitLy  iuL-urrtHl  [ii-n*  waf  one  iiupotHKl  hy  ihe 
conimtt  lii'iween  iht-istrtiM  iind  nothvnnyactof  t'nnprc**,  ami  the  wvirk  crmtracted 
f(ir  liMx  nil  U-eii  riiiii'lii.'<l:K-r»nlinK  to  t1iH<cuntrai'1  mxl  no  actual  iltiiiiiiK<-'  \\a»  rmult«<i 
lu  \.\\v  I'liilt-J  StiiUf.  luiil  llio  pL-niLllv  i)<  uiie  from  wliii-h,  in  like  crww,  a  court  of 
trinity  Wiiiiltl  (rrant  relief.  I  iirrt  nf  oiunion  that  Ihc  SeiT»?tar)'  f>f  War  hita  anthority 
ti.1  n-mit  tliv  f>jr(t'itii(>,-  |»ri.iviiK'(l  inr  in  tliu  cuutnict  and  to  order  laymeut  of  the 
emin;  »uiu  withhulct  (rum  ibc  coulraetor. " 
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923.  A  head  of  b  depai-tment.  in  the  matter  of  tlie  making  and  execu- 
tion of  a  publie  contiwt,  acts  iLs  ati  agent  of  the  L'nited  States  and 
ennnot  legally  relinijuinh  any  piTuriiary  ri^lit  of  hifi  prinripni.  In  the 
absence  of  expresH  statutory  uutbority.  an  executive  officer  is  not 
empowered  Ut  release  an  ascertained  deht  due  to  the  l'nited  States. 
LII.   l:>:.  Jfti/,  tS,S7;  57,  i2ii,  J}rwmh.-r,  iS92. 

924.  Whei-e  It  was  rovciiantod  in  a  contract  that  t4'n  per  cent  of 
each  iMirtial  ]mymcut  should  be  withheld  until  the  coniplotion  of  the 
eontnu't.  /.///  timt  this  reservation  could  not  he  cofitinue<l  so  as  to 
apply  Ui  jmymerits  luidera  sceond  contract  hy  which  the  agreement  of 
the  contract  containing  the  covenant  wa,-*  in  fact  extended.  This  for 
the  reason  that  the  HCi^oiid  contract.,  though  an  extension  of  the  first. 
was  in  law  and  fvdcXvL-nrir  contract,  and  could  not  therefore  lici  affccU^d 
by  a  condition  expre-SMly  limited  in  its  o|)eration  to  the  life  of  a 
pi-evious   contract  whi<'h    had    been    fidly    completed.      XLI,    H25, 

9t5.  Extra  work  performed  under  a  contract  not  in  terms  contem- 
plating .-lU'h  work,  or  pi-oviding  ils  to  the  price  or  nite  to  Iw  paid 
for  it,  must  Ive  con.sidpred  as  having  been  voluntarily  rendered  under 
the  contract.'     63, 180.  Jitnmiry,  JSOJ,. 

926.  The  Secrctan*  f>f  War,  in  the  atMcneo  of  authority  from  Con- 
gr<-s-i,  if.  nut  en»i>owered.  whatever  Iw  tin*  merits  of  the  case,  to  release 
u  cuntnictnr  frnm  the  due  pt^rformance  of  his  contract.*  or  to  relieve 
oreoiniXMiMatt'  hitu  on  account  of  losses  suffoivd  by  him  in  fultillirig  or 
attempting  to  fidlill  h\»  contract,  where  there  has  been  no  breach  on 
the  jMirt  of  th*>  I'aiti'd  State?!.*  In  such  a  caw?  C'ongresf*  alone  i,-an  gl-ant 
relief.  XXXVII.  44Ht,  JAm/.,  0^70:  62,  K(17,  .Vr^vmVr,  JSit3;  Card 
S4<.»:i,  June,  J-SHO. 

927.  The  Secretary  of  War  is  not  authorized  to  releasi*  a  coritra<*tor 
from  his  contmct.  on  the  ground  that  Jie  has  encountered  unexpected 
difficulty  in  completing  ll.  or  that  ils  execution  will  inv-ilie  a  material 
pecunhiry  losfi.     He  can  not  relieve  u  cuntiw^tor  fi"om  a  hud  bargain.' 

*  Bttt  wliMV  lh«  I'xlm  Wdi'lc  or  nmturiulH  are  or<1«red  or  omtrei'ltHl  fur,  unjnicnt 
theivfor  rnay  be  made.     1  CVimp.  Dec.,  4Kl;  0  iii,,'&>;  7  id.  (dated  Janaar>'  22, 1901). 

*?«>  lijiiiiion  tif  ih«  Alt.inn-y-Ueapral  in  ISDpins.,  481. 

'  hi  an  n|>iiii<m  if  U\rv^i.tl  tu  tlie  K«,H-nHary  of  War,  in  n'vanl  to  aa  fti>L>lk'Hliun  for 
TvlW  liy  a  rfinlrui'ior  furwtirlt  on  thp  WafliintrUsn  Aiiueiinr),  Atty.  don.  BIiu'Ie  (0 
Onin-i.,  SI  1  rcumrkx  as  foUows: — "lie  tt^iw  wiys  h«  in  ■liiin>!  tli«^  work  at  a  Iiwm,  nml 
w)u  yoii.  ill  B  memorial,  i-illif  r  to  ^ivc  Iiini  a  larjjc r  r'oiii[)eii.«ati>>ii  llian  he  I'Ui^iiiied 
fur,  or  eUe  to  mlcaiw  liiiii  from  lh«  rontnu't.  You  have  no  autliorilv  to  ilo  t'illiiT  of 
lli«M>  ttiitiics.  You  cannot  aheolvt-  hira  from  his  nlilij^alion  to  ilo  tfm  wurk;  and.  If 
he  iloiB"  it.  you  mntiot  aothoriie  him  tn  lie  pai»I  for  it  at  hinlier  prii-e  than  the  vi>n- 
lra»'t  fitipulktm  for.  •  *  •  In  jihort  you  hiivn  no  jiower  t<i  relit?Te  him  from  tlie 
hardihtp  he  compUiina  of,  either  by  ftiviii^  him  danistjed,  by  rel«winj{  him  from  hU 
prpseril  cuntnii't,  or  by  making  aiit-w  one.  *  •  *  If  the  inntnutor  ijuila  the 
wnrb,  or  nlherwiM  viol&teH  the  covenants  he  has  madu  with  thu  <;overTmi('nt,  bu 
inuiit  <ln  fti  at  h'ut  own  jieril  rqi)  that  of  hin  aurvtie^." 

'i  Oi'iuB.  At.  (Jan.,  4><2:  !l  i-l.,  »>;  1.^  id.,  -tSl;  17  iii.,  370. 
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L,  Tt!,  P^hrmnj,  1886,-  67. 1'l^l.  Dtvcmlrr.  189J:  63.  l>T.  Dr^mh^.  1895; 
Card  :if»t!l),  S,'fdrmfn-ry  J8!K!.  A  roiitnictor,  l»ei-ii.iiM'  Ik-  is  lutiiiif^  inoni'V, 
cannot  bo  allawed  to  bo  rnleactcd  upon  a  mpw  iimn  being  substituted 
wh<i  will  und<'itak(!  tlip  fontmct  at  the  wiiii«  nttf.     L,  70.  nfitf. 

928.  A  siippienienlul  roiitnii-t  rt'louihig  a  tnmtractor  from  a  funtrairl 
for  drcdg^inj;  a  channel.  bcmiiM!  (o  iiii^ist  upon  its  conipU'tinnu'^ti^i'eed 
would  be  a  hiird-ship'— the  supplcnicntiil  coutnu-t  sliinilulinj;  that  the 
eontniftor  should  Im  paid  for  the  work  iietually  iK'rforii»*d  provided 
he  first  remove  hi^  plant  fi-oni  tlie  channel — /te/i:/  unuiilborix«Ml  and 
void.      63.  -2^,  J},ctmhr:i\  JSS.i. 

829.  The  .SwreUirj'  of  War  is  not  authorized  to  reieaee  a  tKintmctor 
from  Uie  exei^utiun  of  hi:^  contract,  unlei>8.  by  action  of  the  elements  or 
other  overpowering' caui^e.  pi-rforruauee  is  renderi'd  pnirtieally  iinpossi- 
ble.  Ifflfi  that  a  contract  duly  made  for  the  jvmovinj;  of  »  wreck  in 
Charleston  harlwr.  rendered  di  (Bruit  <if  completion  by  stormy  weather, 
(he  acdan  of  i\\(\  tidivs,  A*'.,  rould  Uiit  lejrsilly  be  nllnwed  to  be  nuprr- 
scded  bj'a  supplemental  enntnu-t  for  pMrtially  lireaking  up  the  wreck, 
entnroU  into  with  tho  same  [mrty,  without  advertisinp,  &e.  63,  ;i.'>rt, 
JiiTtttnnj,  J80.^. 

930.  \  rout  ra«'t«r  may  be  excused  from  (»erfonnin}!'  hia  cxintract  where 
ito  execution  has  rweu  rendered  impowsible  hy  -aw  atrtus  /W,  or  cause 
which  cnuld  not  possibly  be  attributed  to  himself;  *  as  where,  by  rea- 
son of  an  exees.sive  anti  prolonged  drought  itnd  coiiscfjuont  failure  of 
the  grasH  crop,  the  completion  of  a  contract  to  dpliver  hay  at  a  military 
post  MT-.n  rciidert-d  imprnrticable.  Where,  full  performance  is  thu.s  pre- 
veiittni,  without  fault  of  the  <'oritractor,  he  is  entitled  to  be  paid  for  the 
dcliveriea  nctuatly  made.     3S.  444,  Matf,  !880;  58,  2.VJ,  October,  1893. 

931.  Hut  whcro  a  contractor,  expressly  and  without  condition  or 
reservation,  engages  to  perform  a  speciric  work  or  i*ervice,  he  is  bound 
by  his  contiTU't,  although  its  execution  prove  to  Iw  beyond  his  power, 
if  within  tho  scope  of  private  exertion  to  accomplish.  As  when^  one 
coutractcd  to  remove  the  boiler  of  u  steamer  wrecked  in  Chesapeake 
Bay,  hut,  after  extended  search,  wiw  unable  to  find  it — h^<l  that  he 
could  not  legally  be  pni<l  the  amount  stipulated  in  the  contract.'    39, 

330.  j/i/TvA.  mo. 

932.  A  contract  estflblishe!*  right*  Vtweon  the  contracting  parties, 
ami  an  executive  officer  would  have  no  authority  to  give  away  the  cen- 
tral t  rights  of  (he  United  States.  So  hthi,  where  a  contractor  applied 
to  be  paid  thi^  difference  between  the  contract  price  and  the  amount  ho 

'Sallerlefi,  r.r.S.,  aOOuCb.,  .^I. 

» 2  Pstrwrinrt  t.ii  t'onlrarta,  fu'l,  I  WharUm  on  fVtnlrai-lit,  {  .tl4. 
■St-f  I  Bifliujt  oil  fontmcU-,  5  Ml;  Tht*  llamnuui,  y  \VaIl«»,  101,  172;  I>ovilni  r. 
C.  fi.,  13  Wttlliicp.  17.  1'2. 
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actually  nxpcndcd  on  tbc  work,  thiit  tbr  Won-ptJirr  of  War  rould  not 
aulhorizo  such  jmytupiit.     Card  ^-Hi^,  ./unt.  ISOti. 

933.  Whero  u  t'«n«ni<-t  w  not  ujiihijfiioiis  or  twhnifally  obscure,  parol 
evident'O  it  not  udriiis-iililf  lo  f.stultlifth  ii  new  lenii  or  itdcl  iin  iinder- 
standing'  nt  vai'iuiicr  with  ita  writtt'ti  .-^lipiilaiiotLs.'  ThiiswhtTc.  prior 
to  tlie  I'xt'cution  of  a  fotitrarl.  the  officfi*  lu-ting  fur  tiiB  C'liitt'd  Statuis 
udvlw!d  tlie  cnnlnictor  tlmt  it  would  be  nci'O.'^siirv  to  dwlin-t  Cniiii  tLa 
wb<de  niDoiint  to  lue  jxiid  liim  i'ert;dii  kiiiiik  whirti  would  Ih'  rfqtiirud 
to  \\i'  dishui-sed  by  the  Government  for  M>rtain  derifnl  work  and  tho 
em])lnyment  of  nertaiii  ansistants,  but  failed  tf»  inseil  in  the  rnntnu-t 
any  stipulation  for  such  (Irduction  -/cc/f/  that  the  written  contriu't  n>|j- 
fvnented  tin-  fon.sumniation  of  ail  pivvious  negotiations  iind  the  Hnal 
act  of  the  jMirties.  and  that  tho  I'nited  Stft(e.«»waMe„sto]>ped  from  sett!U(f 
up.  by  parol  evidence,  the  existence  of  an  understanding-  that  Much 
deduction  should  be  made.     L,  48S,  Jniy.  ISSC. 

934.  Where,  after  a  rontmet  for  <|uartorma.ster  stores  had  been  duly 
subscribed  and  entered  into  by  and  between  the.  lowest  bidder  and  tho 
proper  official  repr&*entative  of  the  (Jovernment,  it  was  as<'ertnined 
that  the  fonuer  had  failed  fully  to  perfonii  a  certain  contract  viino- 
time  previously  niiulc  bctwaen  bini'^elf  and  the  L'niied  States,  /«/d  that 
this  fact  wulii  not  authorize  the  Secretan.'  of  War  to  cancel  the  con- 
tract thuM  formally  oxetuted  and  enter  into  a  new  cotittiu't  with  another 
party.     XLI.  25b,  Jitju,  J.H7a: 

830.  Where  a  ve&sel  was  duly  chartered  from  the  owner  by  the 
Quarterma.stor  hepaitment,  lo  rnriT  coal  from  Philadelphia  \it  Key 
West  at  a  certain  freij^ht.  and  while  *«  tyut'  wa.*-  ."(topped  at  the  !>ela- 
wnre  Rreakwater  l>y  the  niilitarv-  nuthoritip-s,  and  compelled,  against 
the  protest  of  the  tniu-itcr.  to  dischai'g'e  her  cargo  at  Fort  Monroe, 
/«/»/  that  the  I'nited  ?>t«tes  wil<  Icpilly  Itound  to  pay  to  the  owner  the 
full  freight  to  Key  West  according  to  the  termsof  the  t'«.ntraet  XX, 
40t,  JA/rvA,  i.Sijfj. 

936.  A  Itrcaeh  of  some  term  of  the  contract,  as,  in  a  c&ao  of  a  con- 
tract for  supplies  for  the  anuy,  a  failuro  to  deliver  nome  of  the  arti- 
cles at  the  agreed  time,  will  not  ordinarily,  in  the  aViserice  of  an  express 
covenant  to  that  elfect,  authorize  the  Jjccretary  of  War  to  declniv  tho 
contract  anDullcd.  but  will  only  give  the  United  State>«  a  right  of  ac^tion 
for  damage".  An  unrea.'«>nal>le  delay,  however,  to  commence  tlie  deliv- 
ery under  sueh  a  contract,  indicating  an  aban don ii tent  on  the  part  of 
the  contmclor,  will  justify  the  Government  in  treating  the  engagement 


'  Bradley  r.  Packet  Co.,  IS  IVtew.  8»;  Willnrd  r.  Tayloe.  8  WulUk-e,  657;  Fartridice 
r.  tnBuraneeCo.,  Ift  i(i.,A7:i;  Mnrvlanil  c  Rail  road  Co.,  2a  iiL,  UlS;  Fnrnvthp  i:  Kim- 
bftll.  Ill  f.  S.,  291;  r.  S.  r.  Prt'li,  UYI  .,1.  *M;  1  Hrwiil^a/  Kv.,  J  275;  2  Wharton. 
Lmv  of  CoDtraols.  §  601 ;  Waid'w  Pollock  ou  Conlrai-if.  i5&. 
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as  nOin«|uiHlK'<1.  and  will  rolcoHt.'  it  from  the  uliligation  to  make  pii.v- 
liiciit.     29.  3l'4.  .linwiri/.  /.W/>.-  34.  2t!l.  Awjmf.  /'«'). 

937.  Ic  apjH-ais  tn  Im-  i'jititlilihhed  timt.  in  st'Kliiifj  with  u  t'onlnw-tor 
utKl<>raduly  ex^'utNli-onti-uct.  tlipn^  iiia.v  tieHctolT  apiiii(*t  the  amount 
due  /')  him  an  iiinomit  duo  /•;/  him  iiw  liquiihittil  fhma</fM  undor  the 
teiTiift  of  jiruilinT  fdritnift  whii-li  lir  hits  failpfi  lo  jHrfunn.'  lint  wlieiu 
the  iiinotint  diit*  fmin  thr  cont.i*a4-tor  it*  not  ll({uidatiHl  by  the  con- 
tnu't,  tin'  (Tovonimpiit  ran  hfivr  no  ripht  tn  in^ii^t  lliat  a  certjiin  sum 
Jixcd  by  it.i*'If  a>  pmpi'vly  dni>.  from  the  contiiurtdr  Hlitill  Ue  st'l  olF 
agiiiiwt  tbc  amount  due  /c  hilil.*  XXXII,  iiST,  January.  tS7S.  So 
when'  the  Nuvy  ne|>artment  had  supplied  a  fonBtnirtion  company 
(under  fontmct  witli  i\w  War  Di'partnieiii  nt  tlic  timr)  with  froh 
water  at  the  cort  of  dL-«tilliii^,  the  aniouat  ajf^repitinij;  4*11. .S(i.  and 
wai<  unalde  to  collect  the  same,  it  \tViS  h'fd  that  the  amount  stated 
could  he  withheld  f  fotn  moiiieti  due  or  lo  hei-ome  due  thn  company 
under  ita  conti-act  with  tho  War  Dept.  Canl  fiS-l-l.  AutfUHt,  ifi!i9. 
And  where  a  dredginjj  t-onipany  failed  lo  jx-rfonu  its  contrnet  with 
the  Navy  I>epr..  held  that  an  amount  sufficient  to  eover  the  lo**:*  ^A^  the 
U.  S.  cauHod  liy  such  failure  niiiflit  In'  withheld  from  nionies  due  the 
company  under  its  oonti-nct.  wiili  tlie  War  Dept.  [Mmding  settlement 
with  the  Navy  I)ppt.  hy  judieial  proeeedirifrsoruthiTwiHe.*  Card  8973, 
Sfptf in f)n- to  .\  o/u-mfifr^  UHHf. 

938.  Where,  in  the  settlement  of  the  account  of  a  milroad  etimpany 
under  a  coutrai-t  for  mililary  trBns]M)riation.  Ibei-e  wa>'  n-t  off  iu  the 
(^lUiitorniaHter  Di'partnient  ajpiiiist  the  anuiuiit  due  the  sum  of  c^^rtain 
HiiifiuiitK  regularly,  nuil  vcdunlarily  paid  hy  Lhi'  I'nittKl  Slater  to  the 
company  fur  truusporlatiou  some  live  years  pivviouj*ly  on  the  ground 
that  the.'^o  aruounl?;  were  in  excess  of  the  usual  rates,  h^-id  that  such 
offset  was  without  .^auction  of  law  and  unautliur'ize<l.  there  l»eiiig  no 
evi<lence  of  fmud  on  llie  ])art  (»f  the  contraetipr  in  ohtaitiing  the  pay- 
luents,  w  of  collusion  U-tweiMi  liini  and  the  o!heei>  who  represented 
the  United  States  in   rweiptiiij^  the  acfiiiuiis  and  makiujf  pavmeut. 

xxxv.^-'in,  JAw//.  ;w4. 

839.  There  aiv  three  ea.-ies  in  whleh  offsets  are  authorized:  1.  A  case 
of  a  i'laim  and  a  coiintefelaim  arisinjj  under  the  same  eontmct.  3.  A 
ca*w  of  forfeiture  of  lupiidated  dania^reH  under  an  earlier  contract 
Bought  to  be  deducted  in  a  Hcttlement  had  on  a  later  one.     8.  A  case 

'St*  4  Opinp.  At.  (ien.,  554;  1]  iW..  lai;  2  Cumj).  lJ«tr..  A'M;  «  ><t.,  'Mh:  7  id.,  213, 
'If  the  parliuij  cannot  iniitiiallv  Hgrwv  iij«>n  n  tidlamv,  tli*-  proper  timrse  will  in 
KpaBfol  \yv  (ur  the  SLt^ri'tary  uf  \Vnr  l'.>  •Ui'liin-  iniyiiK-iit  uutil  llii>  avri-'ianl  fIihII  )<l> 
biljuoU'd  hv  the  Court  f«f  OLuinif.  whlcli  hai*  juri.'*ilii'lion  nf  all  .i(f»ctn  and  nmnter 
vlaitnH  on  tlie  pnrt  ii(  tin-  I'nittvl  SInI>v<  Mf^iiiti^it  onilnuli^'n'  uml  clBiiiiiinlji  Sw  Hoc. 
IMO.  1{*'V.  KL-^.:  2  runip-  Ui'i-  ■»-'(*, 

•tie  llet-lejoo  of  tb«  Compu^ller  of  the  Tr«iciiry.  ilultii)  Nov,  Ifl.  IWOO.  7  Comp. 
Deo..  213. 
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of  an  amount  paid  to  a  ]mrly  under  a  mistake  of  fnct,'  propotwd  to  he 
withheld  from  a  auhsequent  jmyment  due  the  sanii"  imrty.  In  eitbtT  of 
these  casec)  the  prinviple  uf  Kel-otF  may  legally  l)e  applied  in  a  isettlo- 
menl  with  a  contractor.     44,  IS,  JVoi^w^M-r,  ISW. 

WO.  Where  a  pritmt  jhrh-  elaim  for  lof^  to  the  I'liitud  Stale."  l»y  ibe 
linking  of  a  styauiboiit  on  tin-  Missouri  Kiver.  existt'd  ayaiujit  a  con- 
tractor for  trHnM|)or[iLtion.  and  the  (iovenuuviit  watt  indebted  to  him  oa 
an  ai-eoiint  arisinj(  onl  nf  ullii-r  (■oiitraet>,  f/f//v'«.f/  tlmt  the  simir-  liiie. 
bim  )h!  withheld  luitil  a  )>tilani-e  shuuld  he  mutually  agreed  ujxtn.  or  till 
the  accountH  should  be  judieially  adjusted  (under  Se^c.  106Vt.  K.  S.) 
upon  his  reporting  to  proecedingj*  in  the  Court  of  ('laims.     36,  398, 

941.  Ill  a  settlement  with  a  eontractor  the  officer  representing  the 
I'liit^-d  States  would  not  be  authorized  to  pay  over,  to  a  uivil  oflicial 
holdinjr  prm-ejiw  of  atladiment  or  execution  from  a  State  eourt  u^juiuat 
the  eontractor,  the  amount  of  any  debt  or  debts  due  by  the  eontractor 
to  u  creditor  or  crwlitors^.  iVyinent  nnisl  be  iiMide  to  tlie  contractor 
pcivonally,  or  to  hi^  agent  or  attorney,  according  to  \mri>.  iJi,  7^6, 

.  R.  of  1889.     63.  292,  Jmtmr;/,  lS9i, 

942.  rayincnt."  due  on  a  contnu't  with  tlic  Cioveriiirienl,  when*  the 
contractors  are  iwrtnen-,  may  legally  be  iiuide  to  any  lueniber  of  the 
Ifmi,  nntwithstanding  one  of  them  may  have  tiled  a  i)ratertt  and  notice 
ajjiiinst  payment  to  one  of  the  iiartners."     ('ttrd3'210.  M^itj,  ISS7. 

943.  Where,  in  a  contract  for  the  eonstruftion  of  a  lock  and  dam, 
n  the  iinprnvenient   of   u  river,  it   wa.s  pi-<nided   that  the   engineer 

offi<-er  in  charge  might,  la  his  discretion.  ])iiy  for  the  ■•tone  when 
(l4'liveriHl  dressed  in  advance  of  the  lime  fnr  putting  it  into  the  wofk — 
Jif/d  that  the  delivery  was  complete  when  the  j<toMe  waw  fully  dreji-sed 
and  readr  for  use  in  the  stoneyiml  iiiid  the  officer  representing  the 
United  Stat*';*  in  the  iinproveiiioni  was  duly  iiotilied  of  the  fact  and 
requested  to  take  the  stone;  and  tlmt  it  wbh  entirely  iinnece«sary  (hat 
the  United  States  nhould  have  any  title  to  tir  UHufructuary  intere,-*!  in 
the  land  of  the  ?ituneyard.  and  iniiniiterinl  who  was  the  owner  or  In 
possession  of  the  ^ime.     64,  :i:i5.  M<n\h.  ISff^, 

944.  A  siib-i-oiitriu-tfir  ranmtt,  by  injunction  or  otherwiiw,  re.'»train 
.the  Secretary  of  Wur.  or  n  military  officer,  from  paying  the  entire 

'oni^tdemtion  of  the  contract,  or  so  much  a.s  nmy  be  due  and  payable, 
to  the  eontnw-tor.  There  U  tki  privity  of  contnict  between  the  Gov- 
ernment and  a  9uh-cot>tractor  and  he  has  ni>  legal  fjaim  whatever  upon 


^-ernme 


'  An  offaet  mny  «I«d  he  vem<\{-  for  nn  rvverpayineni  ilue  In  h  miMake  of  law.  »^  tlie 

'Noywir.N'i'w  Haven,  Newl,<jn'i<>n.ui]"]  J^lMiiinKlon,  R.  K.,  lUKV.nn.,  34, 15;  binHlwv 
l^ftneivbipa,  i!IS;  Auierii-an  and  £ng.  Encyclojio^dJa  of  Law,  let  e(l..  vol.  17,  06b. 
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the  United  States  for  any  part  of  the  contiTM^l  money.  He  iiiu.st  look 
to  the  priiR'ifMil  cout rat-tor  for  the  pavmeiit  of  anything  that  nrny  bo 
dia-  bim.     LII.  I'M,  Afnt/.  1S^7. 

945.  Materialmen  rouU)  have  claitus  upon  the  IJaited  8tat«a  only 
iw  :^ub-cuulr«L'toi-s  and  by  virtue  of  hiivijiy  succeeded  to  the  rij,'ht«  of 
the  orig-inal  coutitictor  hy  being  in  a  sense  substituted  for  him  iu  the 
contract.  But  this  would  be  in  contnivention  of  Sec.  3787,  Kev.  Sts., 
since  it  would  uuiouikt  to  a  transfer  to  the  sub-contractor  of  mi  intei-ejil 
in  the  contrai-t.  This  swition  wu.m  intended  for  the  protection  of  the 
United,  States,  and  to  Mecurc  it  from  the  necessity  of  having  iia  decide 
conlrovertiHl  questicpns  of  Hens  and  assig;nnieut».  and  must  \w  Iield  to 
upjjly  to  indirect  as  well  us  direct  transfers.  To  ivcognize  a  lien  on 
the  part  of  u  sub-contractor  would  Iw  to  sanction  an  indirect  trHiwfer 
of  iin  interest  in  u  contntct.  which  U  prohibited.  29.  t210,  January^ 
ISSU:  48.  8-n.  Amimf,  1S91. 

046.  iir!'i  that  u  snb-eontraetor  for  building  materials  furnished  a 
govcriiincnt  contractor  at  Ftjrt  Kiley.  Kansii^,  couKI  not  enforce  u 
lien  against  the  Uniliil  Stat*'ff  under  the  statute:*  of  that  Stnte.  This. 
for  the  rcasons^iii  iidtlilion  to  that  set  forth  in  the  pivcedin^  pani- 
gn»pli-~lst.  That  the  ^^tate  law  iv(|uircN  that  the  lien  !«■  prost^cuted  iii 
the  State  district  court,  a  tribuMHl  in  which  the  United  States  is  not 
Suable.  TbuF*  the  remedy  cannot  be  pure<ue<l  against  tlie  United  States 
as  owner  of  the  buitdlng-s.  'id.  That  public  policy  forbids  the  obstruc- 
tion of  the  legal  (tpciulionH  of  the  I'nited  States  by  State  legislation  or 
pru.-i'.vs.'     29.  '2,\i),  Jtmiutry,  l^HB. 

947.  Then-  is  no  law  of  the  Uniteil  Stales  which  autlioriKcs  an  inter- 
ference, by  means  of  a  niatA-rial  man's  lien,  with  an  in>*tru  men  tali  ly  of 
govornmcnt  in  the  District  of  Columbia.  Soldiers'  Hoim>i)  arc  instru- 
mentalities of  government,  llthi,  thercfon^.  that  a  niei-hiinic'M  {mate- 
rial luanV)  lien  tiled  against  tltc  umuri(^int'nt  hall  at  tlie  Soldiers'  Home, 
Washington,  D.  C,  could  not  be  recognized  as  a  ground  for  withhold- 
'"Js  payments  due  the  contractor  who  had  built  it.  Card  24ri7,  t/u/y, 
ISUti. 

M8.  A  contract  stipulated — according  to  a  UMial  fomi— that  the 
contnictor  nhould  be  responsible  for  and  pay  nil  liiibilities  incurnxl 
for  hilMir  or  iimterials.  After  its  execution  certain  suli-t'ontractow 
who  had  fiirni.sbetl  mnteriuls  to  the  luutractor  applied  to  the  Seerctant* 
of  Why  for  his  consent  to  their  suing  the  surctie«  on  the  contractor's 
iMMid.  in  the  name  of  the  United  State--<.  for  tlieir  own  use.  for  the 
sums  claimed  by  Ibetn.  fLld  tJiat  no  such  consent  could  legally  lie 
g-ivon,  for  the  following  reaauna:  1.  Tbu  <x>ntract  had  Iwen  duly  per- 

'Sec  KriicgB  r.  A  Lielit  Bonl.  7  h\\en.  287,  397;  McCulloh  i'.  State  ot  Marvland.  1 
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fornifd.  M.  If  not  peiforiiit'd,  to  yield  the  clnhii  would  he  to  part  with 
a  ripbt  of  lutioii,  property  of  th<^  ITnilcd  Statt's.  without  the  authority 
of  CongrL'ss.  8.  Thf  contnift  did  not  nuthoriz*;  or  provide  for  -nu-li  n 
prot-eeiJinjf.  The  t-ovtMiiint  refprred  to  i^  insprtad  intiinly  to  furtlier 
»  pttjinpt  perft)rmuiiL-e  and  iru-identBliy  to  protect  tin*  rnitfd  States 
from  Iifiiig  rwurri'd  to  by  tlie  creditors  of  cnntrHclon*.  The  failure  to 
oikjtrvc  the  cnvenani  would  doiilitlc-iH  pvi-  the  Triiti'ii  .StHten  »  reiiiody 
in  daiiittges  n^rutn^^t  rln'  contrnrtor  ami  his  siiix^tieM  in  ease  appn^ciiihle 
daitiagrK  ■wore  siiffrred.  But  siu-li  damafj^s,  if  miv.  wfnild  ln>  wholly 
indojiondent  of  the  liahilities  which  (lie  edntnirtoi'  iiiifi'lil  he  itiidiT  to 
hiji  errditors  mid  would  not  lir  measured  by  their  lUiiDurit.  Thus  /i,^/f 
that  thf  suit  [troposed  coiihi  he  instituted  only  l>y  the  authority  of 
Ieffi«lalion.'     56,  2(15,  .Yt,nv»ft,T,  M'.9if. 

949.  //.A/  that  the  act  of  Aug.  13, 1894,  protects  peniotiB  fumwhtng 
lulMir  or  uiaterialji  to  suh-eontnutors  as  well  as  to  the  oiiginal  contmetor, 
but  whether  it  <loes  or  not  is  a  proiwr  question  f<ir  the  eourts  to  deter- 
mine. Aih'Ufd.  therefore,  timt  n  party  who  had  furnished  nmierial  to 
a  subK-on tractor,  he  piven  a  certified  copy  of  the  contract  and  iKind 
u|H>n  filiup  the  utHdavit  required  by  the  act.  Card  lOOS,  Janmiry, 
IS9G. 

960.  Under  dalt^  of  Oct.  i*,  18!*5.  a  puny  enttMvd  into  a,f(»rttml  eon- 
trtct  with  the  United  Slater  for  the  coujiilruction  of  an  addition  to  a 
buildiiip  at  Schuylkill  Ai>wnml.  He  submitted  two  Ijond*,  but  l»oth 
were  rejected  iMrcatwe  not  properly  executed.  In  the  meantime,  he 
completed  the  work  to  the  aatisfaction  of  the  (lorernnieni,  hut  owing 
to  his  failure  to  furninh  a  lM>i:»d  at*  required  by  the  art  of  Au;;.  13, 
'18'J4,  for  the  protection  of  pcrwjns  stipplyinjj  lnlx>r  and  material",  no 
payments  had  I»een  made  under  the  contmct.  //» W.  that  until  nuch 
lK>nd  wa>*  tiled  no  payment  -huuld  Ix-  made;  and  that  this  rule  would 
apply  to  the  a.-wigiice  of  the  (Huitim-lur  if  one  hati  iK'en  appointed. 
<4»rd  4i»s:i.  .lA/^.  mm. 

851.  //*'/</ ihiit  tlir  certitiedcopy  of  the  contract  nni\  lH>nd,  fo  tic  fur- 
nished tt!*  provided  in  the  ad  for  ihe  [»r<»teetiou  of  iieisons  furni.-hing 
nifltcrialH  and  la^Klr  for  the  coii.«ttnu-tioii  of  public  works,  approved 
Au^.  13,  1S!I4,  should,  in  acconlance  with  Sec.  SS^.  Kev.  St?*.,  be 
authenticated  untler  the  w-al  uf  the  War  DeparKneut  in  order  that  ftuch 
copy  may  l»e  in  pro|jerfor[ii  fur  u«eiw evidence.  Card  1743,  S,j)tftnf>et; 
lH9o.  Huviujr  duly  ol>tained  !*ueh  copy,  the  party  may  uimhi  the 
authority  of  the  statute*  institute  !<uil  %\a  provided  therein.     The  iM-irmis- 

*  Stw-h  (lutlmrity  hai'  Ik^ii  ipvtiri,  miii.v  tin-  t\»\ts  nf  1lii*>  ii|>iiiiiiii,  in  tlie  act  ii-f  ('on- 

ef  .\ti;t[U)<l   13.  IStfl,  c.   28(t,   tjy   wlik-ti  [><.'ri»«:inc  »u|>iilviii|c,  (<•  o nitnu-tMrv  for 

M-  workji.  Ijlior  i>r  iiiflt(>riA(»  whii-li  liavc  iir.t  Kvn  jiiLtii  fnr,  «re  aiithririn>d  In  h** 

imii*lK^l  wild  u  cu|>y  <>(  llit*  •iintrMct  Hrid    IkukI,  hikI    (•>  )irtii)f  tiiiit  nu  t\te  Mime,  iit 

ibo  uaine  uf  the  United  Stat«»<  u^iuei  thv  coutnu'tur  auil  ha  sureties. 
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tfionof  the  Socretarv  of  War  U>iastitiitO(tuc-h  suit  w  not  rwjiiin'd.     ("ard 
23l'.t.  JA/y,  iHtn;. 

652.  Tbt'  iifw  oUliKStion  of  the  surely  undor  the  act  of  Aug.  13, 
1$&+,  does  not  iTPtitc  an  addJtioiml  t>bligritioii  on  th<>  pml  of  the  I'nitcd 
States  in  the  milure  of  iin  fquUaMo  lion  or  other  right.  The  I'nitecl 
States  \s  lujt  re<|iilred  to  withhold  any  funds  due  to  a  contiTiftor  for 
the  pui-posc  of  indomnifyinjf  a  surety  for  moneys  puid  out  by  hini  to 
mati-riiil  nu^n  and  laborers.'  For  the  I'nitcd  States  to  withhold,  exi-cpt 
for  it^  own  pioteetion.  piiymt'rit*  due  a  t/ontractor  in  urder  to  i>ity 
therewith  either  liabilities  on  the  part  of  the  ci>ntrat^tororto  indemuify 
hij«  surety  would  be  an  a**umptioii  by  the  United  States  to  insure  the 
very  payments  which  are  intended  ti»  be  s(:cui-ed  by  the  prorisions  of 
the  contratt  and  the  bond,  and  would  cau:§e  the  United  States  through 
the  disliursing  offieers  to  adjndimte  the  matter^  of  fact  and  law  arising 
between  «-<)ntrnct4ir»  and  theii' militoi-!*.      Card;*  i311,  .Yftymfj-^r.  74*9.9/ 

963.  JJtfJ.  in  the  absein-e  of  any  .statutoiy  regulation  of  the  subject, 
tliiil  ihf  S«nvl.iry  of  Wjir  wils  not  ctnpowei'etl  to  exercise  control  over 
the  lalwr  employed  by  the  contractoi-s  for  the  work  on  the  jetties  at 
Galvesiton,  Tpxa.s,  or  to  pn^vent  their  avrtiliiig  thi-m*elves  of  the  Irtbor 
of  convicts  authorized  by  the  laws  of  Texas  to  be  hinvl  out  to  con - 
trmctura.  The  only  statute  of  the  L'nited  States  relating  to  the  use  of 
such  lalxjr — tliat  of  February  23^  IksT— merely  makes  il  a  cricoiual 
offence  to  hire  out  criminals  incarcerated  for  otfence^  against  the  I'uittid 
States,  prescribing  a  penalty.  But  even  this  statute  the  Secretary  of 
War  has  no  authority  to  enforce,  but  the  same  is  tc  be  executed  in  the 
same  manner  an  any  other  criuiiual  statute  of  the  l'nited  States.'  48. 
402.  Aui/wsl,  mot:  Card  3542,  Heptt-mhtr,  1897. 

9M.  IfeM  that  thyrf  is  no  statute  iwjuirinjj  or  justifying  the  annul- 
[uenl  of  a  contract  wilh  the  l'nited  Slates  on  the  gruunil  (Imt  Italian 
labor  was  Wing  euijjloyed  in  ib-  execution.     Card  4(152,  -/w/y.  JtfBS. 

955.  Sec.  11*54.  Kuv.  Sts..  making  it  the  duly  of  the  Chief  of  Ord- 
uauce  tu  make  coiiitruct^  uud  purchiuws  fur  oi'dnumx*  anil  ordiamce 
storei^  for  the  u»e  of  the  army,  is  a  general  proviision,  t»nacted  in  181£>, 
and  subject  to  be  restrii-ted  and  mi>ditied  by  Huhst^nient  siM-cilic  legis- 
lation. Such  lcgi^lation  in  the  provision  of  the  aiipropriaCi<fu  act  for 
the  ^Military  .'Vcademy  for  lHlt2.  for  the  purcliasc  of  cortain  oitlnaneo 
and  ordnaiici-  suppJioK.  the  elTcs't  of  which  is  to  place  such  puii-ha^o 
under  tlie  iuiniediute  control  of  the  Secretary  of  War.  So  Arfi/  thac 
the  dropping  from  this  appropriation  of  the  sum  thtu  appropriated 

'SoeSComp,  I>e<:.,  "OS, 

'Tbii  action  taken  on  ihi-  <««■  in  iwcfmi)  viutimi  nn4ler  rhk  i)aniKni|»b  wm:  "The 
irtTPetary  of  War  will  n<A  i-oDW-nt  to  tbo  use  oi  convk-t  labor." 
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and  the  placiofr  of  it  to  the  credit  of  the  Ordimnce  Dfpiirtiiieiit  of  the 
army,  nu^  an  iitmutborizml  proceeding  and  Rhould  Im  riH^lled.  67, 86} 
Def)-mhet\  1892. 

956.  I'iir.  74ti  A.  K.  (581)  of  1895;  till  of  11)01),  to  the  effect  that  officers 
of  thf  army  shall  not  rontnict  with  oihi_'v  petKons  in  the  military  sen'ice 
to  furuiiih  ^^pplte«  or  servk-e  to  the  (.iovernmont.  does  not  apply  to 
i-ontn«;t>son  behalf  of  the  United  .Stjites  which  require  for  their  validity 
the  approval  of  the  Secretary  of  Wnr.'  A  fontract  may  iLcreforo 
legally  t»  made  )ty  \h\\  War  DeiHirtiui'iit  with  Captain  '/CidirHki.  V.  S. 
Anny,  for  the  purchase  of  pneumatic  dynamite  tfunn  of  his  invention. 
31.  im,  Mm-ch,  JHHU. 

957.  On  the  question  whether,  in  view  of  A.  R.  5Hit  («"1  of  11)01), 
an  army  quartei-mawter  may  enter  into  a  i-ontmct  with  a  retiivd  oiKcer 
of  the  army  for  the  rent  of  rooms  in  a  huihlinjj  owned  hy  the  latter, 
hfid  that  under  the  confttnietinn  put  upon  this  regulation  hy  the 
Supreme  Court  of  the  Tnited  States,'  the  Secretary  of  War  may 
anthorizc  the  contract  in  (luestion  to  |je  entered  into,  in  which  event  it 
becomes  unnccessnrj-  to  conHider  whether  ii  retired  officer  is  in  fact  '*  in 
the  military  son'ice"  within  the  meaning  of  the  regnktion  ciK^d.  Card 
55(.tH.  AwjUHi^  189ti.  Similarly  held  with  respect  to  n  retired  olticer 
who  us  agent  of  a  corpomtion  desired  to  enter  into  acontnu't  withthe 
Government  to  furnish  it  militjiry  supplies,  (.'ard  48^8,  Auguttf,  isOfi. 
As  the  regulation  Is  a  prohihition  proceeding  from  the  Secrotiiry  of 
War  to  the  officer  or  agent  in  the  military  ^rvir-e.  it  may  l»c  waived  hy 
the  Secretary  in  a  given  ca-^e.  So  htJd  that  whether  it  should  he 
Traived  where  the  contnK't  waw  to  fio  hetwoen  a  (puirtennnsler  of  a 
volunteer  regiment  and  a  Hrm  whose  bu.'^ines^  it  had  iH-en  and  whh  to 
furnish  quarternutster  supplte.-<  an<l  of  which  the  quartennu.Hter  had 
been  and  wii.-*  a  memlier,  wa-t  a  question  for  the  Secretary  of  War  to 
decide  on  the  fact-^  of  the  pai-tieiilar  nise.     Card  4dlS,  ./w/w,  lfi9ii. 

958.  An  officer  of  the  iirrny  is  inider  no  statutory  innipaeity  to  he  a 
party  to  a  eontract  with  the  United  StHtes,  or  to  Income  connected 

'The  p«raimiphof  the  rLi^latlon«citC'1  i»>  mibnutntiAlly  TheMmene  ]^«r.  lD02of  the 
RtiruUitiinui  uf  IHttS,  iin'l  willi  n-fcrfiHt'  to  Iln?lutlfr(heSiiitrvnn*r<mrt  hflit  (t'.  H.  r. 
Biiriiy,  12  Wall,,  -inX):  "Tliiit  nv*il'i<><»><''^'^  "'*'■  «.f['ly  lo  rotitmcWun  lK-li»lf  of  llie 
Vnil«l  SlaU-*  whk'h  ritjtiin?  fur  tlieir  v«li"lilv  llii'  aipjiruvul  i>(  fln>  Sin-tjiry  of  War. 
Thuiiyli  fuuInK-lu  \^l  lliat  rlumcter  arv  iiFuafly  ■iviiuliiili.tl  !■>'  HiN'i'liuiiti.*  oiUit-n!  ■>r 
■tR-n1i>ii(  iheii'iveniinr-nl,  they  itrc  in  (bcI  luvi  in  liiwiliearti*  A  tlii-  St.Tciorv  whoee 
Miiirliiiii  i"  f!!MTLtiHl  !■>  liitKl  tlii<  irtiitinl  Slatt-".  The  Hi-iTt-t^u-y,  ultlioiiKli  tli<-  liesrl 
m1  the  W«r  LH.-(<iu'tii)L*iit,  ui  iurt  in  tlm  inilitury  w,Tviw.'  in  the  mmnv-  fi  ihv  fwnlaljon. 
Irtlton  the  contniry  ia  a  civil  ortlcer  wiiUrivil  dutiei^  in  |M>rfonn.  an  iniicii  «>  il'*  the 
Im«iI  cif  any  nlhcr  ii(  tKu  Kx*^nitivc  Th'|iHrhiU'itt>i.  It  wotiM  lip!  i  iirrruii;  IIh^  rLf;ula- 
livu  tff  an  Mtviinl  L-xk-iil  to  liulJ  il  wnw  iiiU'mk'ii  to  |>n>clu'l«  tlie  ^Vl^^  I»t,>i«rtment 
(rom  svitiltiiK  tUi*;ll  by  piirclubKt  iir  any  other  rontrai'l  of  any  [)rti|>«Tly  wlurh  &n 
nflit-er  in  lUv  iiiitiury  M-rviiv  itiiytii  Hi'^juire  it  itA  poMMsion  or  xise  wcro  deemed 
itnjMrrltiiil  lu  Ihi-  <t<n'i'niiiK:ril." 

•S*e  n..te  lo  j  »fi«,  <inu. 
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with  Buch  a  contract  by  noquirinjj  an  interest  therein  if  the  mme 
relates  to  matt^rf*  -icparate  from  lils  offii*e  and  U  no  way  cH>Qaet'led 
with  the  perfoniiaiice  of  his  offit-ial  iluties.'  IftM  that  par.  7-46  A.  R, 
(6fil»of  I8:>5;  1)71  of  l!>iil),  wa.-*  dinxtory  morely,  aud  that  h  contract 
might  still  he  lecjal  and  binding  though  entered  Into  in  eontravention 
of  its  terms.     43,  147,  Ottoher,  1890. 

959.  The  fomi  of  n  propoawl  rontTaet  coiiiftined  the  stipulation  that — 
*'No  person  belonging  to  or  eniploywl  itk  the  military  servieo  of  the 
Unitetl  Stales  id  or  («hall )»  Adiiiitt«d  to  any  share  or  part  uf  this  con* 
traet."  The  deM-ription  "perf^on  .  .  .  employed  in"  is  under- 
stood to  mean  all  niifh  tlorku,  lueehaiiic*,  laborer*,  or  other  civilians 
u  are  legally  employed  by  the  military  authorities  in  or  in  connection 
with  military  work.'*,  operation;-,  or  other  aulhon/cd  tran-actions.  So 
where  a  lowest  bidder  vcoa  n  civilian  laborer  at  the  Springfield  Armory. 
advi^td  that  the  eoutract  be  made'with  the  next  lowest  bidder,  who 
•wa*  under  nu  sueh  iueapacity.     48.  3T.J.  Amjimt,  IH'Jl. 

960.  "Wheii*  a  contract  was  entered  into  between  an  army  officer  and 
a  civilian,  in  which  the  foimer  ai^mued  without  authority  to  bind  the 
Unitt'd  States  to  operate  for  a  term  of  *ix  month?  a  saw-mill  on  e<iual 
sharvs  with  the  latter,  the  United  State.'-  to  furni^^h  the  principal  part 
of  the  labor — hfhl  that  su<,h  contract  was  void  and  inopemtive. 
XLV.  1.^,  .-If/z/w/,  ISSL 

961.  Tho  act  of  July  5,  1892,  authorizing  the  cxtonsion  of  the  Eek- 
iugton  and  SoldieiV  Home  Street  Uailroad  on  certain  gtn^ets  in  Wa>^h- 
ington,  P.  ('.,  provided  tluit  the  company  f-houUI  before  commencing 
the  work  depo.^it  with  the  Trensuivr  of  the  United  State.",  to  the  credit 
of  the  Washington  Aqueduct  fund,  such  Fum  a.-*  the  Secretarj-  of  War 
may  con.-^ider  necessary  to  defray  all  the  exjMjnses  that  might  be  incurred 
liy  the  United  State.-*  in  three  (separate  matleis,  viz:  1,  In  conneetiotl 
with  the  inspection  of  the  work  of  eunstruetion  of  tsaid  railroad  on  »uch 
atreets;  iJ.  in  nuikiiifr  good  any  damages  done  to  tlio  water  muinK.  fix- 
tures or  apimnitus;  aiul  3,  iit  completing  any  work  that  the  Miid  com- 
pany may  neglect  or  refuse  to  complete,  which  the  St^crotarj'  of  War 
may  consider  neces.-sary  for  the  safely  oi  .said  nmins,  fixtures  or  apj^am- 
tU8.  The  act  further  provided  for  (he  difibuisenicnt  of  the  money  for 
the  purpotDcs  stated  and  that  it  should  remain  on  depot^it  Hubjeet  to 
fiiieh  UHe  for  one  year  after  the  completion  of  the  i-oiiNtruction  of  the 
railroad,  the  Iwlanco  remaining  to  be  returned  (o  the  company  on 
the  order  of  the  Secretary  of  AVar.  BrUl  that  the  Secretary  of  W'ar 
was  without  authority  to  return  the  money  deposited  or  any  |Mrt  of 
it  until  the  expiration  of  the  [X'riiKl  named  in  the  statute.  Card  806, 
Ihcemha;  ISO4. 


OONTEACT. 


^ 


98S.  A  party  entered  into  a  cuatract  with  the  United  Stat«»  to  do  a 
certain  amount  of  dredginjj  (H-tweou  April  l.tt  and  Ati^'.  l»t,  I8i*5. 
The  L-oiitmft  contuiiKHl  tin:  followinjr  prm  isioii;  ".Should  the  time  for 
the  completion  of  the  contmct  K-  extended,  all  uxpouKe^  for  inspec- 
tion and  cuiw-'rintendence  during  the  periotl  of  the  extension  simll  lje 
dwlueted  from  jjuymentfl  due  or  to  Ijecome  duu  tht-  vontinetor."  He 
did  noC  bc^fiu  work  at  the  tijue  agrfied  upon,  but  on  his  own  nppliea- 
tion  and  the  rocomnuMidatiuti  of  tlu^  rnifincvr  olth-cr  in  rhar{ri^f  was 
giv*!n  from  Aug.  ]i,  181*.'),  to  Jan.  I.  isi**!,  in  whivh  to  do  it.  He 
worked  from  the  ITth  of  Aug.  through  SepL^  Oct.,  and  Nov.  On  the 
question  whether  the  amount  jmid  by  the  Government  for  '■'superin- 
tendence and  iu-sppclion"  during  the  months  last  named  ^hould  he 
deducted  from  parmentft  due  under  the  contract  it  i^vas  held  that  tha 
deduction  could  not  legally  be  made.  There  had  not  Iwen  an  "exten- 
sion" within  the  moaning  of  the  i-ontract.  The  work  was  to  l>e 
completed  during  a  specilied  period  of  four  nmuth^.  and  during  that 
length  of  time  (he  Government  had  ngreed  lo  ]jay  (he  cx|M>nHcs  of 
Hup«rintenden(i>  mid  insptH'tion.  The  later  ugreemenl  chiuiged  the 
time  at  which  tlie  !i]>eeitied  period  should  begin,  but  did  not  inateruilly 
lengthen  it.  The  extenf<ton  eonti-inplated  by  the  contract  wm*  uny 
period  of  time  in  additioti  tu  the  four  nioi)thi«.  which  the  euutnietor 
mighl  reipiire  to  complete  tlie  work.     Card  2400,  Julr/^  2896. 

963.  By  net  of  rongres-j  approved  June  ti,  181*6,  nn  appropriation 
ma*  made  "'  l«  ennble  the  Board  of  Ordnance  and  FortiticHliou  to  pro- 
cure and  test  one  eight-inch  ealibtv  high-(>ower  gun  cast  in  one  pieue, 
on  the  plan  of  K.  .1.  Galling,"  and  the  Secretary  uf  Wuf  wa.t  '•  author- 
ized and  directed  (o  contract  with  Miid  (iatiing  for  Haid  gun,  without 
advertisement,  which  giui  shall  be  constructed  according  to  the  plans 
and  -SiMH-iticationH  pi-epared  by  said  Gulling  and  under  his  suiwrvision, 
and  to  Iw  subject  to  the  same  te-'St  now  applied  to  the  Jniilt  up  gun  of 
the  sauic  calibre  *  *  of  which  nuin  eighty -live  per  centum  shall  be 
paid  irnwrlial  payments  as  the  work  progn-ssew  in  lu-cordance  with 
the  eontmct  to  be  entered  into  *  *  and  tiie  remainder  upon  the  c*)ni- 
pleticii  and  tcwtof  «iid  gun  *  *  ,"  The  gun  wiu^  ^instructed  in 
accordance  witli  this  net  and  the  contract  thereunder,  ami  while  being 
Hubjei-ted  to  the  endunmce  test  of  tiring  300  nanuls.  it  wtw  destroyed 
as  the  result  of  the  tiring  at  the  tifteenth  round.  The  aet  did  not  <'on- 
templato  that  the  tiiial  payment  of  15  iMTceiit  shoukl  !>e  made  only 
after  the  gun  had  undergone  the  rcfpiircd  tc-st.  The  words  "  upon  the 
oompletiou  and  lest  of  said  gun"  simply  fixed  a  jwriod  for  the  Hnal 
payment  whether  it  underwent  the  to-st  or  was  destroyed  while  under- 
going it.  In  one  sense  of  the  word  the  gun  had  been  tested,  when  in 
being  subjected  to  the  prescribed  test,  it  was  destroyed.     As  the  act 
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made  the  uppropnation  "  to  procure  ami  test"  a  new  typ**  of  pun;  iw 
it  nulhorizt'd  Sij  pc*i'  cviituiii  to  lio  piiid  a.-*  the  work  projii'ie**t*i1  witliout 
an}-  fWM'iirity  for  tho  ivturn  of  th«  money,  should  the  gun  'hU  to  >itftnd 
thet<\'i|;  t\s  it  appoiir^Kl  from  tho  whole  act  that  the  ^un  was  lo  he  con- 
stnu-ted  as  an  expi'rimeiit;  and  as  there  was  nothing  in  the  a<t  pro- 
viding" for  a  warninty  on  the  i»rt  of  iho  contratrtor — /w^c/.  that  the 
word  "  te^t"  shoidd  Ue  construed  in  the  sense  al)ove  stated,  lliu.'s  enti- 
tling' the  foiitnu-tor  U)  the  ]>aympnt  of  the  tiftecti  per  centum  withlieid.' 
Cai-d  .'>7(HI.  ./untMftJ,  IfiO!). 

964.  Certain  contraof*  for  forage  prorided  that  the  oab;  and  hay 
furni-shed  shonld  "  be  of  the  best  nierchantahle  quality*  of  th»*  hiyhest 
iveogiiizod  grade  of  the  loculily."  If^l't  that  the  language  (jiiuted 
simply  furni:^hod  a  -ttandard  l>y  whirh  the  receiving  officer  was  to 
judge  the  torsisf  offered  under  the  contraet;  that  tlio  term  "  hx-ality  " 
had  refei-ence  to  the  towns  and  country  in  the  vicinity  of  the  pOi*t 
where  the  contractor  could  reasonahly  he  expected  to  purchnjie  the 
forage.  State  lines  would  have  nothing  to  do  with  the  matter,  and  no 
particular  number  of  niile^  conld  lie  given  as  the  distance  to  which  the 
locality  would  extend.  It  hai-  reference  to  the  sources  from  whivb 
the  forage  could  reasonably  Iw  obtained,  that  U,  where  tlie  purchtuning 
officer,  the  lotal  (lUHrtermaster,  wouUl  probably,  in  the  exercise  of 
good  judgment,  purchase  in  open  market.  Cards  IV*tt3,  Jamiaty^  JSff6,' 
2«"3,  Ovt,Atr,  ISiiO. 

965.  Congress  having  imposed  upon  certain  designated  officiftl^  the 
duly  of  representing  the  I'liiled  States  in  tJie  making  of  the  contract 
for  the  monument  to  Lafayette,  fuJd  that  the  authority  wa*i  personal 
and  could  not  Ite  delegated,  and  that  all  the  othciabt  named,  or  at  lea^t 
a  majority  of  them,  ma-*!  sign  the  contract.     LIJ,  3tiH,  July,  JSftT. 

966.  The  implied  authority  of  a  partner  to  execute  contracts  for 
the  firm  of  which  he  is  a  meml»er  does  not  extend  to  contracts  under 
seal.  Where  a  partner  has  given  express  authority  to  the  other  part- 
ners to  execute  contracts  under  seal,  evidence  of  such  authority  .should 
be  submitted  with  the  sealed  iastrument.  Cards  3483,  January,  1897,' 
ftnai.  SrWItf,  Sttj/temht-r,  1898;  <W02,  AfU/mt.  1899. 

967.  Allidavit«<  re({uired  tu  1>e  taken  in  the  execution  of  contracts 
pertaining  (o  tniUUiry  administration  may  be  taken  Uifore  the  military 
otiitvrs  named  in  the  act  of  Congre.-w  approved  July  27.  i^'^'Z.  Tbitt 
act.  having  bi-en  passed  subsequent  to  the  enactment  of  Sec.  3745 
Itev.  St«.,  rnotlities  the  latter  to  the  extent  stated.  Cards  ftOTl.  Xtniein- 
hr-r,  ISm;  3T41},  Lht^em1^i\  1S97:  37«H,  Jaananj.  I89S. 

968.  Money  collected  upon  a  contrwtor's  tmnd  as  damages  suffri-ed 
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by  the  United  States  in  consequeiii-e  uf  hi^  failtin-  to  i-ompletc  bi;^  con- 
trw't  tim>t.  umier  the  provisioiin  of  Set-.  yttlT.  Ruv.  St.--..  W>  turned 
into  the  Ti-easury.  iind  t-iinnot  therefore  (>y  upplifd  to  the  work  to 
which  thccontnu't  pi'iiained  until  it  i.''  so  appropriated  by  un  act  of 
Congress.'     Card  2527.  Auffiutt,  1890. 


COPYRIGHT. 

969.  The  work  entitled  the  "Infantry  Drill  Ke^iJations,"  heiiig  in 
the  Uaudi«of  the  Pnhlic  Printer  for  prttitiiif^  and  publieation  for  the  War 
Depatlnient..  Ihiit  of1it~rial  wa."  authorized  by  the  Seeretaiy  of  War  to 
1*11  electrotype  i>late.-'  of  the  same.  A  retired  officer  of  the  army 
{Hireba^^  a  set  of  such  plateM,  and  thrreuixin  pi'oee<?tled  to  pnhliMh 
the  ^«nle.  nypffri<jhtiiui  the  piiblii.-ation  in  his  own  rinnie  (prefaeirifj  it 
with  bin  own  portrait),  fftfd  that  sui-h  ant  of  altenipled  enpyrij^ht- 
ing^  was  an  unauthorized  a--4.sttinption  and  wholly  nugatory  in  law.  It 
l»  only  ihe  author  or  proprietor  of  n  litpniry  work  who  <«n  legally 
copyright  it, and  he  liiw  the  exclusive  right  to  do  so.  ■"  Nordid  the  fact 
that  the  publication  by  the  purehnMcr  was  of  a  Ko-cAlled  "Abridge- 
ment"— *«uh»tantial!y  the  original  work  .somewhat  reduced — constitute 
him  an  author  or  entide  him  to  copyright.'  And  m/riff^I  that  the 
'^copyright."  IwinK  without  h'gnl  etTect  and  void,  could  not  affect  the 
right  of  [he  I'nited  States  to  publL-^h  the  complete  work.'  60,  350. 378, 
I}fr,tJ..r.  ls9l. 

970.  \N'here  an  official  of  the  War  Di^pai-tmentwiLs  allowed  to  compile 
and  ])ul»lish  facts  deriviHl  fi-oui  rei'oi-<ls,  the  pi-opci-ty  of  the  ITuitM 
Slates,  preserved  in  that  Dejwirtnient  for  ofHcial  and  public  use  and 
referenw.  hM  that  be  eould  not  legally  eopyi'ight  tn  hi^  own  name 
such  compilation.    43.  iii-t.  ftcU^r,  ISUO. 

971.  An  officer  of  the  army  prepared,  in  18S3,  under  orders  from 
competent  authority,  u  course  of  inKtruotion  in  rifle  and  carbine  firing 
which  wa*  subrnitied  to  n  board  of  officers  and  after  slight  revision 
was  approved  by  the  Secretary  <if  War  for  pnl>lication  to  and  use  by 
the  army.  The  officer  who  originully  prepared  the  instructions  eopy- 
ripbted  the  publication.  Several  year-*  later  other  officers  iu  their 
official  ca|iacity  reviM?d  these  instructionaor  regulations.  whi<-h  revi.^iou 
was  approved  and  adopted  by  the  Secretary'  of  War.  On  the  <jues- 
tion  whether  the  revised  regulations  could  be  published  by  the  Gov- 

'  Ji<*  Sei-.  a.  Art.  T.  «( the  OmsliiiUJnn. 

'Dnm*-  ..II  Crttivriitht,  .124;  tv^-.  VX^2,  It»'v.  ^X*.\  iiri.!  jwf,  I,  c,  fi66,  net  of  Mareh  8, 

*tiray  r.  HntvplI,  1  Story.  11;  Unme  on  CniivriKlu.  l-V* 

'See  now  aec.  TH  uf  the  itnblic  printing  huiI  liinditig  Nct,  Juii.  12,  1895  (28  Stats.f 
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eminent  without  an  infrinf^cmont  of  the  Qxi^^ting  copyright,  it  waa 
M(f  thnX  the  copy  vipht  was  not  a  valid  our  for  thn  reason  timt  tho 
offiwr  who  originivlly  prciwired  the  rrguliitions  did  so  in  his  officiiil 
CApncity,  in  the  pGrformnnra  of  hin  duties  as  an  officer  of  tho  United 
Statp*<  Army  nnd  under  the  siilary  paid  him  by  the  (TovPi-niiirnt:  that 
the  regulations  lu^  ori^jinally  ]>rppared.  ronsidered,  rrvised  and  adopted 
became  the  oflieiat  ]ntblic  regulations  for  rifle  and  carbine  firing  in  tfao 
amiy.  tmd  tliat  therofore  they  roidd.  ns  again  n-vised  by  other  offieers 
in  their  official  capiicily,  be  printed  hy  the  (iovrninient  fordiMtvibiition 
to  the  army,  without  infringement  of  the  copyright  referred  to.* 
Card  »433,  Auffwtf,  JS9?. 

COUNSEL-  IK  CIVa  PKOCIEDINGS. 

973.  Prior  to  the  passage  of  the  act  of  Juno  22,  1870,  c.  150,  "to 
establish  tlic  i^epiivtiiienl  of  .Iustico''-*{see  the  provifloiis  of  necs.  14, 
Itf  and  17  of  the  -siime.  as  now  incorporated  tn  Sees.  IHit,  301,  363,  Ac., 
Rev.  SUi.),  tlie  head  of  an  executive  department  was  held  to!)«author- 
iaed,  under  the  j;;eirenil  provision  on  the  subject  of  the  act  of  Feb.  'J*l, 
1833,  to  1*6111111  Mucii  counsel  and  avail  himself  of  such  iirofofwiiional 
advice  as  he  might  deem  expeflient.  and  upon  such  terms  an  might  be 
agreed  upon  as  reasonable  and  pi'oppr.  Under  this  ■|>rovision — in 
many  cases  arising  during  the  t^ivil  war  and  i-uK-^eqiiently — counsel  were 
employed  directly  by  the  Secretary  of  War,  or  authorised  by  him 
to  lie  einployefl.  to  defcml  officers,  soldiers,  and  in  some  cases  civilians 
serving  witli  the  army,  in  suits  and  prosecutions  instituted  aguinst  them, 
both  iti  Stftti*  and  United  States  c«urt>»,  for  arrests  made  and  acti  done 
in  the  pcrfornmnce  of  duty  undor  orders.  In  siuh  iimes.  where  the 
party  was  ?.hnwn  to  have  act<*d  within  the  seopo  of  his  authority,  or  in 
the  honest  discharge  of  his  duty  under  the  orders  of  a  proper  sui*erior 
(and,  in  cases  of  nrrcst,  iipfin  probable  cause  and  without  undue 
violeiiCL').  it  was  usually  recommend ixl  by  the  Judge- Advocate  (iencral 
that  his  defence  be  assumed  by  the  United  Stiit.es.  through  the  V.  S. 
District  Attorney,  or  some  other  counsel  retained  by  the  Seei-etary  of 
War  or  authorized  to  be  employed  by  himself,  —with  the  further  .sug- 
gestion that  the  counsel  be  instructed  to  retwve  the  case,  when  com- 
menced in  a  State  couit.  to  a  court  of  the  United  Stales,  if  practicable 
under  the  existing  r^tatute  law.  Where  the  imrty  -was  .shown  to  have 
exceeded  his  authority,  or  to  have  been  actuated  by  personal  hostility, 
or  to  have  di^i'egarded  the  directions  of  par.  ]rH!l  of  the  Army  Regu- 
lations of  IM-U  and  not  reported  the  case  with  sutticient  promptitude, 

■Whmtonr.  Pet«rB,  6  Peters  (U.  S.),  661;  Amer.  &  Eng.  Cncy.  of  Liw,  vol.  4,  pp. 
IM.IfiS  (Qrat  edltioD). 


I 


ootjMSEL — IN  CIVIL  rmvcEEDtwas. 


B79 


bb  application  for  counsel  was  commonly  rcconiiii(>iide<l  to  he  denied. 
1,  346,  Siipt^mff^r,  IS€-2;  II.  Hi.  Januari/,  AV/W;  III,  105,  Ju/y^  lfi63; 
VII,  46,  Janunrt/^  186^;  VIII.  51,  108,  180,  MitrcM,  mJi:  X.  ."iTH, 
XJ.  201.  Ihwmff^r,  lS6i;  XIII.  60it,  March,  ISU;  XVI.  .'irt.'i,  XVItl, 
Site,  OciohtT^  1865;  XXI,  l!t7,  Janimnj.  IHm;  XXTII,  l:il,  ./w/y.  AWtf; 
XXIV.  186.  y/miwrv.  Mff^-  XXVI.  34«. /Arw/^/^r,  J^67;  Sil,  53«, 
^7>r(7.  7«ff^,-  XXIX^  4.5S,  Nm-<mh,T^  1SG9;  XXX.  Wt,  lu-iirmry,  Ifi70; 
XXXIV,  (i5,  January,  1873. 

973.  But,  hy  tho  act  of  1870,  nhovr  indicatrd,  the  whoir  matter  of 
the  employment  of  counsel  in  casex  of  a  piihlir  naturr,  and  the  settle- 
ment of  their  comprrsatioii,  hiw  lioeii  taken  from  thfi  chiefs  of  the 
other  executive  deparnnenls  and  traiijiferred  to  the  Attorney  <lcnpral. 
Sec.  189,  Rev.  St^*.  (derived  from  nee.  17  of  said  a^'t).  provides  g-pner- 
ally  tliat — **  No  head  of  a  i!epartiur>nt  shall  employ  attorneys  or  counsel 
at  the  expense  of  the  United  State;.;  hut  when  in  riee<l  of  counsel  of 
advice  *hall  call  upon  the  Department  of  Ju^itice.  the  officers  of  which 
shall  attend  t<>  the  same."  The  suhject  is  i-egulrttcd  in  detail  hy  Sect. 
3iK  to  3t>7,  Rt^v.  !?ti«. ;  arid  when  an  officer  or  soldier  jfives  notice,  an 
required  hy  par.  lOftH,  A.  U.  (9ti«  of  l.sll.^;  l(i72  of  li«)l),  of  a  suit  or 
prosecution  commenced  opunst  bim  for  an  act  done  in  the  due  por- 
formBDcc  of  a  military  duty  and  applies  to  k>  doCvadud  at  tbe  expeni>c 
of  tbe  United  Stales,  tbe  Secretary  of  War.  if  be  deemi^  the  case  to  be 
One  in  which  such  aclivn  will  be  jussl  and  expedient,  will  refer  tbe 
|mper«  to  the  Attorney  Geiieml  for  tbe  proper  action.  XXXVIIl.  l^y, 
./unr.  1876:  62,  32,  dcUA>ei\  189.i. 

974.  Where  an  attorney  submitted  to  the  War  Department  a  claim 
for  eiervice*i  rendered  an  enlisted  man  '\n  a /ui/frrH  o'rpm  proceeding, 
no  notice  of  »uch  employment  having  heen  previously  given,  it  was 
/i</</  that  the  employment  and  [niyment  uf  the  attorney  were  prohib- 
ited by  Sew*.  IJ^it  and  3(55,  Kev.  St?;.,  and  further  that  in  view  of  See. 
36rt,  Kev.  St*i..  ixiyment  of  the  claim  could  not  lie  made  exc:ept  by 
special  act  of  Congress,'     t^rd  7'J.'jH.  D^emlm;  i-i99. 

975.  An  action  for  damages  was  commenced,  against  an  officer  on 
account  of  his  having  placed  in  confinement,  \\»  a  deserter,  a  nsaii  who 
wa«  in  fact  a  di.'*chfti-gt'd  soldier.  The  man  bad  Iveii  ivgulnrly  turned 
over  to  bim  as  a  deserter,  and  it  whh  liis  duty  to  iix-eivearid  hold  bim. 
The  officer  applied  for  counsel,  under  jwr.  1057,  A.  K.  (!)tJS  of  l.s;t,"»; 
lU72af  litOl).  Adi'hfiJ  that'tbc  application  \yc.  referred  to  the  Depivrt- 
mcnt  of  Justice  for  disposition.'     60,  8^i.'^.  KfnHinffei;  1H$1. 

976.  An  ofhci'r  proposing  to  bring  suit  in  the  Coni't  of  Clainiit, 

'Swi«r.lW«,Army  Rejiulalioiwyf  HW5  (1072 ->f  1901). 

'The  AUomoy  Gtiueial  ioslrurted  tlif  IocbI  diotrict  aUorney  tu  appear  iu»]  defend 
in  thecaee. 
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under  Sec  \05'.i.  Kcv.  St8,,fortbBamuuiitof  certain  t^ubi^istcDt^  fundti, 
for  wliifh  he  had  l)een  tniidi'  rfspoiisible  through  the  dereliction  of  u 
commiAiury  .sergount.  applied  lo  the  Secretary  of  Wur  lo  detail  an 
ofiieer  of  the  army  to  ael  a^  his  attorney  in  the  proHt*culioii  of  the- 
elfiim.  lU/^f,  in  view  of  the  provisionri  of  .sec.  fl4lt8,  Hex.  Sts..  that 
audi  detail  could  not  lawfully  be  made'    3fl.  452.  Oat^fer,  1S80. 

977.  An  oflioer  made  npplimtion  for  counsLd  to  a>uiHt  a  sergeant  of 
hii*  coHipany  in  hrinjjiiij;  suit  for  falso  iinpnwjntiient  aD^inst  u  civil 
official.  As  the  imprisonment  of  the  soldier  did  not  arise  from  any 
matter  connected  with  his  publie  duties.  hiJd  that  the  application  could 
not  he  acceded  to  under  A.  R.  845.*     IJII,  175,  OcUim;  ISSS. 

978.  A  soldier  having  been  arrested  by  the  eivil  authorities  of  a 
State  for  the  conirats^ion  of  a  eivil  offenee,  bis  post  eonimander 
applied  for  cnnnsel  to  defi'iid  him.  Afh'wii  tlmt  there  was  no  provi- 
sion tif  law  for  furnishing  eoun><e1  in  sneh  a  tii^e.  The  lttw.-i  of  the 
State  nmke  it  the  duty  of  the  courtM  to  an^ign  counsel  at  the  I'eque.st 
of  an  accused  party  when  unable  to  employ  any.  42,  51,  (/«/y,  ISOO; 
49,  '253.  Stj}trifAr,  lf<Hl. 

979.  Upon  ft  request  that  counsel  be  employed  by  the  War  Depftrt- 
ment  Ui  defend  an  Indian  under  arrest  on  a  criminal  ehargc,  l>efore  a 
Slate  court,  ii-i  an  act  of  Ju.<tiee  to  "a  ward  of  the  nation."  it  wsls  held 
that  there  was  no  fund  under  control  of  the  Secretary  of  War  that 
eould  be  used  to  i>ay  such  counsel,  and  further  that  the  Secretary  of 
"War  was  ^vithout  authority  in  the  premi--es.     29,  154.  Jaufiary^  JSSO. 

990.  The  Coiumis.iiutierM  of  the  Vick.-<burg  Military  Park  employed 
n  firm  of  lawyei-s.  sul»ject  to  the  approval  of  the  Secretary  of  War, 
"to  uiake  iiltetiact»  of  title  for  them  and  iidvit<e  them  what  stei>»  may 
be  necessary  to  perfect  the  title  tu  the  lands  which  the  Goveriniient 
needf*  for  the  Park."  Thhl,  that  Sec.  ISH.  Rev.  St»..  prohibited  the 
euipluyment  in  nuwtion  and  chat  therefore  the  Sucrotury  of  War  was 
without  authority  to  approve  the  wnme.     Card  6T81.  Juiy,  JS99. 

981.  The  "War  LVparttuent  ha;*  no  special  rejfulationa  covering  the 
matter  of  the  ijualihcatjon's  of  attorneys  appearing  before  it.  In 
practice  any  attorney  who  has  legal  authority  to  repi-esent  a  client  in 
a  particular  matter  will  1h?  heard  by  the  I>ei>artnjent  in  that  matter. 
Cai-d  21.<31.  F'hru'tru.  /-^W.  to  March.  IftW. 


conirsEL-^TO  assist  a  jttdoe-adtocate. 

982.  There  is  no  special  piovi.'-ion  nf  law  fur  conipcnsaiitigaitorney.* 
retained  a»coun»7e1  to  a.-^sist  jiidgu-advocates.  Such  counsel  should  not 
be  retained,  except   in  important  and  eotuplieated  cases;  and  the 

'  -SwF  itj  Opiii*.  At.  Geu,.  478. 

'  .-St*  11167  of  lASt  (Mti»  of  18tt6;  1072  of  IdOl ). 
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Authority  of  the  Secretarv  of  War  fur  their  eni]rluytiient  should  first  be 
t>oii^rhl  and  obtained.  Tht-  daiiii-s  of  such  counspl,  ii|iproved  by  the 
judjft'-advtK'ato,  should  Iw  preMontoit  to  the  8pri-etnry  of  W«r.  to  1»b 
pnid,  if  iillowed,  out.  of  thp  foiitin^fiit  fund.'     V.  44(1,  /V«vvvrt/«r,  1S63. 

983.  The  fart  of  tho  «pl<^ctioti  nf  a  I'-prtiiiii  officer  as  the  judg«- 
advoi-iitp  of  a  luilitary  court  in  pvidouro  that  such  officer  in  eonHiil- 
MTd  (jualitipd  to  cotKliu't  thn  prospcutioti  of  caKc.^  before  «ueh  coiirt; 
and  thr  eiuploynicnt  of  civil  courisp)  to  aid  him  in  any  ca.sc  can  l>o 
authorized  only  hy  the  Si'-cretary  of  War.  or  some  pix>]MT  commander. 
Kor  a  jiidge-advorate  to  einjiloy  counsel  without  .^uch  authority,  or  to 
contract  with  a  counsel  to  |Miy  him  for  liis  sorvie-ew  a  ci'rtain  nmoiint 
fixed  between  them  without  the  sanction  of  the  projier  superior,  would 
lie  an  irregular  and  unwarraittablo  pmccedin^r.  and  no  .surii  contract 
would  be  bindlnjf  upon  the  Uovernnient.  If  paid  ai  all  he  should  1m? 
paid  only  such  amount  as,  upon  n  review  of  all  his  sfrviccs  and  inspec- 
tion of  the  reeoi-d  itself,  shall  iw  deemed  reasonable  and  just.     XXII 

815,  Atiffust,  jsee. 

COTTSSZL    FOR  THE  ACCUSED. 

984.  An  officer  or  soldier  put  upon  trial  Iw^forea  court  martial  is  not 
t'nlitled  nn  of  right  to  have  counsel  pres«?nl  with  hlui  to  a*«is(  him  in 
his  defence,  but  the  privile^'t'  i'*  one  which  i*  almost  invariably  t-on- 
eeded."  and  where  it  is  unreasoiiahly  refused,  such  refu^nl  may  consti- 
tute ^ound  for  the  di-^approval  of  the  prncccding^f*.  XXXII,  SIO. 
Ajfrif.  1S7S.  A  court  martial,  however,  U  not  required  to  delay  an 
unreasonahle  time  to  enable  an  accu.wd  to  provide  him.self  with  coimsel. 
XXX.  loa.  F'li-unn/,  1S70. 

988.  While  reasoimlile  facilities  for  procuring;  such  coun^I  as  h© 
may  desire  .should  he  afforded  an  atyused,  his  claim  must  be  rc|jartied 
fc-S  su^wrdiiiate  to  the  interests  of  the  service.  Thus  where  an  Hc<-used 
officer  applied  to  the  department  comnmnder  who  had  convened  tli6 
court,  to  authorize  a  particular  officer  whom  he  desired  its  tounael  to 

Uii  vami*  \A  cxorpliuiial  <lLfIJc;ully  uiul  jniblln  iniiH>riaii<i-,  civil  itAinm-l  v^vn:  Uiv- 
iiierly  rml  »nfi*f|ueiiTly  retaiiH^l  WaesiallhejadB^inivoi-flte,  lu^  iiidii'ntiil  in  Ihf  t<-xl. 
SiiiCL-  tltv  t-iwliuii,  hotvi'vvr.  «)f  the  utticv  ■■/  .ludKi*  AUiot'Ute  Guiivral  of  ihu  Aniiy, 
■twl  ol  tJi«  roriw  of  JuiIfW  Atlvocatci,  by  tht-  Act  of  Jtilv  17,  ISftU,  ^ucli  inf^tirett  haro 
\wt!X\  <*i  tilt*  mriwt  ij<riirrtiH-P,  I'liilcr  tint  l•xi^^irlK  Ihw,  iii<Ut'<],  coiiiiwl  ri'iil>l  !*• 
eiii[tluye<l  fat  llti'  iniMio  l-xiwum*)  for  thiv  iiunKtR-  uiily  tlinxitih  ihi.-  l>t.')'uruuciil  of 
JtiHiirf  Minm  till-  rv(|m>4t  op  rccotnntL'ndattoti  oil  ]ie  Swreirtrv  of  War. 

'S«^-  >f>-Niiiigi.li-ii,  p.  171*;  Maiuiulj  t*^litioii  of  lW«t).  I'-'H;  Whilhroj^  Mil.  Iaw 
and  PrwelviHt!,  241. 

Ill  ihi-  <-iiM.- puWi-heil  In  r«r.  H,  S,  O.  145,  Depl.  of  iht-  Kiut.  184ifi,  tin?  T>e[artxuent 
ConiiitiiiiiliT  iff<i(!f-<l,  Ar.  flidwii  liv  tlie  tvivinl,  lliitt  "iis  tln-r»-  in  no  otTicfir  •  •  • 
avaJI«bl<r  (or ik-tail  e»  loimael.  it  u  bvliev!'').  i^v>iL-<i'l>.'niiti  coi-h  ot  tli<.>  thaifKV,  tliflt 
theJi]<t)^>-ailv<M-Ateof  Hit-  cotirl  shouUl  W-  whW-  in  jfimril  the  ititertsisof  thniMvntted." 

CoiiiiiKn',  on  tbU  auLiivct,  Pwpli;  r.  DanMI,  <i  LuaHiiig,  44;  P«vtilc  •■  Vhii  Allen, 
M  New  Yurk,  31. 
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act  in  that  tupHL-ity.  iind  this  officer  ooiild  not  at  the  time  be  Bpai-e<i 
from  his  regnliir  ihitii.'s  without  mutorial  jirojiidtce  U>  the  piihllc  inter- 
eslM.  held  that  the  (.-oiuinander  wu.-^  ju^tilied  iu  denyitig  the  applii'ution, 
and  further  that  thu  validity  of  the  HiibKCquent  proceedings  and  sen- 
tence In  the  case  wart  nut  affected  hy  isuch  denia).  XXXH,  51S*,  j^l//riV, 
1872. 

M6.  An  accused,  prior  to  arraigtiiiieiit,  even  if  in  close  arrest,  should 
he  allovrt'd  to  have  interviews  with  nucli  counsel,  military  or  civil,  as 
he  may  have  .soleetccl.  XIl,  +41,  ./u»f*,  !$(>.'>;  XXI,  141,  lt^tuJ>er, 
186''i.  So.  hiii  counsel  shoidd  bo  pemiilted  to  have  interviewn  with 
any  aroessihli?  military  jierson  whom  it  may  be.  propfised  to  use  iia  a 
maleriiil  witness,  or  whoso  knowledge  of  fiuit«  may  I'le  useful  to  the 
accoHod  in  prcparinj^  for  trial.     XIX,  33,  October^  I860. 

987.  A  military  court  has  no  authority  (analogous  to  that  sometiniea 
exercised  by  civil  c*)urts  in  criminal  ca.ses)  to  amti^jn  counncl  to  an 
acciwcd  unprovided  with  counsel.  So  held  that  it  has  no  power  what- 
ever to  compel  an  officer  to  act  as  counsel  for  an  accused.  XIII.  4iX), 
July,  187^.  Nor  can  fuch  a  court  excuse  one  of  its  momliers  to  enable 
bim  to  act  a»  counsel  for  an  accused.  XXXV,  490,  July^  1^4'  fi7, 
417,  .fniiUfiju/,  J803. 

988.  /AW  that  G.  O.  29  of  ISHO,  providing  for  the  detail  by  the 
commander  of  a  post  at  which  a  general  court-mart lal  is  ordered  to 
sit.  of  a  suitable  oflicei'  of  his  command  to  lu-t  as  colln'^el  for  prisoners 
to  be  an-aigned,  if  requcisted  by  them,  wn>.  not  to  l>e  construed  as  sanc- 
tioning the  detail  or  voUuitary  appearance  of  a  i>ost  commander  him- 
self in  ^uch  capacity  at  his  own  post.     66,  77,  ^f'lf/,  l-'^Oi. 

989.  S3ctiou  HI,  Circular  N.  A.G.  0..  1SH4,  provides  that  *'no  officer 
directly  responsible  for  the  discipline  of  an  organization  or  organiza- 
tions under  hi--  command — as  the  commanding'  officer  of  a  jx^sl,  band, 
company,  baltulion,  wjuadron,  or  regiment — nor  the  trial  officer  of  a 
summary  court  will  lie  regarded  as  a  'suitable'  officer  under  the  provi- 
sions of  General  Order  HiK  A.  G.  O..  ISitO,  for  this  duty  (counsel  for 
defence  before  general  court- timrtial)  at  the  po^rt  where  hy  is  stalioned.'' 
JTr-hl  that  the  section  quoted  was  intended  to  declam  the  officers  men- 
tioned theitin  n"t  suitable  for  the  duty  of  counj*el.  and  that  it  should 
not  be  construed  as  conferring  upon  them  an  cxeuiption  froui  such 
duty,  which  they  could  waive.'    Card  29,  July,  189^. 

990.  By  tlie  use  of  the  word  couusel  in  Genera!  Order  No.  39, 
A.  G.  O..  1  WO,  without  t|ualilica^tion,  it  was  undoubtedly  intended  tliat 
officers  detailed  as  such  should  perform  for  an  accused  soldier  all  those 
duties  which  usually  devolve  upon  counsel  for  defendants  before  civil 
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rautts  of  crimiiml  juris4tiction,  in  ^u  far  as  auch  rlutiei^  are  apprisite 
to  the  prtK'ednro  of  niiliinry  courts.  It  would  he  proixr  for  an  officer 
m  detailed  to  employ  itll  lionomble  menriF^  to  ac(|iut  hini,  tliat  is  to 
invoke  every  defenre  wliicb  the  law  mid  fact*  justify,  without  rejfard 
to  hirt  own  opinion  as  to  the  giiilt  or  innocence  of  the  aceuwd.  Mili- 
tary Uw  docs  not  any  more  than  [he  civil  aH-^unie  to  punish  nil  \vto»^ 
doing,  but  only  such  as  can  he  af^'ertatnctl  hy  the  niclhoclN  of  justice 
which  the  law  and  the  ciistom-s  of  the  service  prescribe."  04,  IW, 
M^r^/i,  /MOi:  Card  i;nl>,  Xoet-mh^r,  Jftff^. 

901.  An  application  hy  an  acetLsed  ofHeer  to  he  furnii^hed,  at  the 
expense  of  the  I'nitcd  Stat*^,  with  civil  counsel  to  defend  him  on  his 
trial  hy  court  martial,  rrnuti-hd  tip/m  am  unprecedented  and  not  to  t>n 
entertained,  i'ar.  lOftZ,  A.  H.  (9l>S  of  1S95;  ll)7a  of  ItHH),  l-elates  to 
no  such  a  caw*.  SO,  277,  Arnvrnftrr,  IS9J.  Xn  authority  exists  for  the 
payment  hy  the  United  States  of  civil  counsel  employed  by  an  otficer 
or  an  enlisted  man  to  defend  him  on  his  trial  by  court  maitial.  32, 
166.  Jtfiiy,  I8S0;  45,  438.  F>^ruar»j,  1891. 


COTTHT  MARTIAL— AUTHOBITY  AMD  PUHCTIOH. 

992.  Courts  naarlial  aiv  no  part  of  the  Judiciary  of  the  United  Stat4>9, 
hutsimply  instrumentalities  of  the  Executive  power.  (C«nipareg  2088, 
jMMit.)  They  are  e|•cut^rc,^  of  oi-tfrri;  the  power  to  convene  theui,  as 
well  as  the  power  to  act  upon  their  proceeding,  bctnjf  an  attribute 
of  a»tutnthd.  <Se*'  Sevextvskconu  Akticlk;  One  hl"xwkei>  and 
FX>citTH  Abticle.)  Itut,  though  transient  and  stmmutry,  their  judg 
tnentjt,  when  rendoix*d  ui>ou  sulfjects  within  their  limited  juri-Hliction 
(see  Court  iLvRTiAL — .Ukiswctios).  are  as  legal  and  valid  as  those  of 
any  other  tribunals,  nor  are  the  Kaiite  subject  to  be  appi-ated  from,  set 
a^ido.  or  reviewed,  by  the  eourt«  of  the  I'nited  States  or  of  any  State,' 
V.  866,  Dfn^nber,  1863;   LV.  48&-Hia.  Mnrvh,  2888. 

'84-v>Ciir>8Kt.,  Court  Mnrtinl  Manuul  ci[  IWI,  p.  'ih. 

■Si*  Dvui*  r.  H(K>wr.  ill  How..  7H;  Kj: /wrtr  Vallaridijfham.  1  Wall.,  24S;  Keyesr. 
t*.  -fi.,  \m  V.  S..  Am;  Wnli-!'  .■.  WtiitfR-v,  114  ul.,  5tj4;  Smith  r,  Whitiu-v.  IIO  v!..  Itf7; 
JoliiirHiii  .-.  Saj-fv.  I5S  11^..  IIHI,  IIS;  fujiitivt-  .SUve  Ijtw  Owt-f,  1  IMnllli..  tm;  I»  re 
Pogari,  2  RawviT,  402.  mK  Monri-  /■.  H<mNtoti.  3  S.  A  It..  lyT;  Kx  jxtrte  Dimliuf,  14 
>Iii»*i.,:«iy:  lln.wTi  r.  Wa.U«oiiti,  l.'i  Verrn  ,  17(1;  IV. .pi it  r.  Van  Allt-H.-V.  \- Yf.pk.  .11 ; 
rerault  ».  Itdiid..  lolluii.,  22V;  .Muuivr.  Ikttanl,  4  Tamil..  6";  tlOpius.  .\t.<n-ii.,415, 
425.     "  No  acta  of  milhArj- orilcrrrf  nr  trit>unAlH,  within  lhf>  »cot>i- ni  their  jnriiKlk-tion. 

can  be  rvvittal,  n^^t  iu>i>le,  '>r  |iiiiiii>hc<1,  civilly  ur  rriiiiirinlly,  iiv  a irl  nl  o<>iiiiii<iii 

taw."  Tj'l«r  v.  PouKToy,  8  Alli-ii.  484.  'WIiitv  a  luum  inarliMl  hiw  iuilKlicliui],  "'its 
I'rrx'eedineti  cannot  be  i-i)hatcnl]y  impfnoht><l  (or  any  mere  error  or  irrepuliirity  coin- 
milt««l  within  th(*»ph*reof  ili«  jiiith"ntv.  Itv  iiKljnuenti!!,  wlK-niitiiin.ivt-tliu'  rtii[iiirwl, 
rest  on  Ibeauuv  biwii^iind  ari^i^urrminfe'l  by  tlit.'  Nitiiecjiifi'k-nitiutii^nhu'hifivL-oiii- 
rln-fivenwe  to  the  JitHgnn-iiIcof  othrr  li-gal  1r)l>iinali<,  ImlinlineiU'  will  thi»  lowi'vt  tw 
th«  hiKlitft,  imiU-r  lilci-iiriiiiii«t;unA'---"  Kr  jxtiif  \U-if\,  lOOtt>>,  i;i.  St-,'  Wiiilhri>)i'fl 
Mil.  I-  A  P..  55-J7  antl  autliuritiiw  citcJ;  3  Orceulcal  Ev.,  470:  Clodo  Mil,  F.,  :M; 
ifL,  M.  I-,68. 

In  &WW  cr  rd.  OarUv  r.  RolwrU  (99  Fed.  Rep. ,  MS]  the  court  aaid:  "  IL  is  not  tba 
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993.  A  rourt  martini  .sbould  in  griifral  Up  left  to  determine  its  okh 
course  of  procedurp,  except  where  thu  *«iiin»  iri  dcfitiftd  hy  law,  regula- 
tion, or  usage.  It  would  be  unwarranted  by  usage  to  i-erjuire  in  oi"ders 
that  a  court  luartial  shall  adopt  a  eeitain  proeedure  in  any  eaftp  or  t'lans 
of  cases  as  to  a  tuatter  pro^jorly  within  its  dijjei-etion.  Thui*  a  c-oni- 
niander  could  not  properly  oi^I^t  that  eourU  martial  convened  by  him 
(jhould  take  tiwtiniony  in  cases  in  which  the  aocii-sed  ple-aded  guilty, 
though  he  might  properly  recommend  their  doing  so.  XXXIV,  138, 
Fthnuirn,  1S73. 

994.  \Vhei-o  the  aocuBod  pleads  guiUy  and  the  s{)ee.ifieation  does  not 
fully  wet  forth  the  pai*tieularx  of  the  offence,  the  court  is  authorized 
to  call  ui>on  or  peniiit  the  judge-ad vot^tt'  to  introduce  testimony  suffi- 
cient to  inform  it>ielf,  a«  well  as  the  reviewing  officer,  as  to  the  extent 
of  the  criminality  involved  in  rhc  offence  and  tlit-mea-iuiv  of  punishment 
proper  to  l»e  imposed.'     XXXIX,  l>UO.  OcttAtei-,  mj;  C^iiti  5i>lt3, 

995.  While  a  sitecific  pnnishmeiit  may  he  rtyynmticmdt^  in  orders  to 
be  luljudged  by  courts  martial  in  a  certain  class  of  castw,  it  is  not  com- 
petent to  ortitT  such  courts  to  adopt  a  i>artieular  form  of  sentem-e  in 
any  case.  The  duty  and  discretion  of  courts  martial  in  the  im|Kwi- 
tion  of  punishments  are  prescribed  and  defined  bv  the  Articles  of  War. 
XXXr.  :la-t.  Jfity,  iJiTL 

996.  It  may  be  said  to  he  a  principle  of  military  kw  that  a  rourt 
niurliul  is  to  Ih;  left  independent  as  to  mattei's  legally  or  properly 
within  its  own  di-scretion.  Such  a  court,  however,  may  not  assume 
authority  over  a  subject  belonging  to  the  jtrovinee  of  the  officer  by 
whom  it  has  Ijcen  convened.  Thu.-i.  while  it  may  decline  to  proceed 
with  the  trial  of  a  case  manifestly  not  within  it-*  jurisdiction,  it  can- 
not pmpcrly  i-efuse  so  to  proceed  on  the  ground  that  it  is  not  empow- 
ered adequately  to  punish  the  offender  upon  conviction:  or  that  officers 
junior  to  the  accased  have  been  piaccd  upon  the  detail;  or  that— the 
detail  being  less  than  thirteen— a  greater  uumtier  might  have  Iwen  put 

office  of  B  writ  III  iuihait  1W17/U*  to  jierfomi  iho  fuiiciinns  of  a  WTJt  of  error  in  review- 
ing t)if  jiuliniientof  a  court  nmrlial.  Cuuriit  martini  aiv  trihiiniLlfi  mnled  l)V  Cnn- 
^rrwe  in  purauanci.'  uf  tlie  iwwer  cjiifem,ii  by  tlK*  (.''jiiiilittitk'ii.  uikI  li»ve  as  plenary 
juriHrliclion  uf  offetiit^  i^nuiniitU^d  lo  tht<rik  by  t\w.  liiw  mililnry  u<  tlo  tho  r-in-nil  nntl 
dirtficl  courts  o(  llio  L'nitcHi  Smtes  in  Iht-  esen-Wjif  llicir  wtahilurv  i>riwi>ra  mer 
other  offeiice«,  Tlie  'lueMtion  'A  juristlictioQ  may  Iw  reovlirrl  liv  siicFi  h  « lit,  an  it 
niay  t>L'  whvn  Uic  judifiiieni  ni  any  trilninul  is  at'tacluxl ;  bin  thi>  ran^e  atifl  ?*■**{»  nf 
the  inf|uiry  ia  coiurtpllod  by  the  lukme  rulea  and  Umitatiouii  in  fither  case.  There 
muf  t  W  jurisdii-liuii  U>  Ik-si-  hikI  •letenniiie,  and  to  render  Xhv  particular  jufltriiitTit 
and  ac-nlwiu-o  imptwwi;  but,  if  iUih  L-xi)tK  liuwever  erroneous  tbe  pnxv?edingB  may  Iw, 
they  cannot  he  reviewed  collaterally,  or  rcdrewscd  by  hatirtm  ciirime.  These  iirinoipiea 
have  \kvd  r^watedlv  de«-)an-d  bv  the  aulboritiee.  Ju  re  Itiivnton  (U.C.).  21  re«t,, 
61S:  Krj^irrt.-TtiH'.l.  lOOU.K.,  13.  iSL.lvl..5;t8:  InreCov,  127  t'.S.,  731,  8Sap.a,. 
12tW;  32  U  iu\.,-^74:  K>- jmrlr  Yarbmiigh,  lin  r.H..  051,' 4  Sun.  M.,  162,  28  L.  Ed., 
274;  t'.S.r.I'ndpwii.  IbA  U.S..  &y.  U  Sup. a..  74li,  »S  L-Ed.,  031." 
>Scv  Court-Mur.  iManuul  uf  VMl,  p.  41*,  ihlt.  2. 
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Upon  the  court  without  injury  to  tho  t^omiti:  or  thatthoaccusc^d  has  not 
heenpliippd  iiiaiTCst.  A  rourtdof^Iiiiing  to  go  on  with  atrial  u|»on  any 
surh  jjround  may  he  pcr4'mptorily  ordcrrd  l>y  tht^  i-onvoning  authority 
to  proceed:  if  it  utill  rcfusffi,  the  prfifprnhlo  eourw  will  ordinnrily  be 
to  diAiolvc  it  in  pcnrral  ordfrs  (adding,  if  di^onird  dpsirn)ilp,  an  rxprea- 
sion  of  ccnsnTf  on  account  of  its  contumacy),  and  to  convcnp,  for  tho 
trial,  a  roiirt oompoMi'd  cnttri'ly  of  uimv  incnihcrrt.  XXI,  ni.T/nnvary, 
IfiGV;  XXV,  57S,  Mm/,  AtYiW/  XXVIU.  .'.7,  Aufffixt.  JSOS. 

997.  A  court  martial  has  no  niithority  over  the  |«'rson  of  un  ui-rufled 
except  when  he  ia  bpforo  it  for  trial.  It  cannot  urrewt  hiin.  or  hy  its 
own  ordiT  catLsi-  him  to  bo  hrought  to  thu  place  of  trial;  the  compel- 
ling of  his  attcMfhince  before  the  court  beinjf  a  duty  of  the  convening 
officer  or  post  commander.'  XXII,  tlOi!,  Fthrmiry.  tS67.  XXXtX, 
44.  JJi-cemf^^r.  1S7G.  So.  a  court  nuirtiHl  Iuls,  a»  wuch.  no  iiulhftrity  to 
arrest,  or  to  require  its'  judge-advocate  or  other  otficer  to  unx'-st,  a 
wiine^ss  .suspected  of  fai^*  .swearing  iiiwn  iv  trial  which  Iiii-s  been  luu! 
l)efore  it:  in  such  a  case  its  projwr  cour[*e  is  to  I'cjwrt  the  fact^s  1o  the 
conveuinjf  authority  for  hi8  action.     III.  li*ii.  July,  lS6.i. 

998.  t'hargps  are  rcguhirly  and  pi-o^wriy  referred  to  a  court  uiaitial 
for  trial  by  the  ollicer  who  ha-*  coiislitut-ed  it  (or  hi>i  superior),  and  a 
court  martial  may  in  geneml  properly  decline  to  entertain  charges 
othenrwe  t^ubmitted.  The  validity,  however,  of  the  proceeding.?  or 
sentence  of  a  court  martial  in  any  ca.y^Q  will  not  be  affected  by  the  cir- 
cumstance that  the  charges  were  in  ftict  irregularly  referred  to  it  by  a 
commander  inferior  to  the  convening  officer  nod  without  having  been 
approved  by  him.  XXII,  5(J3,  Ikcfmber^  ISGfi;  XXV'l,  HJI,  Sm'^ni. 
h.-r.  JSG7. 

999.  A  court  martial  is  not  authorized,  in  it.«  dt.scretion  and  of  its 
own  motion,  to  reject  or  :*trike  out  a  cliarge  or  specification  fomially 
refen-ed  to  it  for  trial  by  compotent  authority,  nor  to  direct  or  permit 
the  judge-ad voeatc  to  drop  or  withdr-aw  sueh  a  charge  or  siiecili cation, 
or  enter  n  nnlU  jfrtmt/ui  as  to  the  sanio.  For  such  action  the  authority 
of  the  convening  i'loniniandcr  is  rcf|uif.ite.'  But  where,  hy  a  special  plea 
or  objection,  nn  /j«r»/#^  is  made  by  the  accused  fl.s  to  the  sufficiency  of  any 
pleading,  the  court,  without  referring  the  quei^tion  to  the  convening 
officer,  ii*  empowered  to  allow  the  plea  or  objection  and  qua*h  or  !^(rike 
out  the  charge.  Ac.'  XXIX,  370.  Oct'jlKr,  1809;  80,  378,  Xm^mh^^ 
JHH7. 

'  Sw  nrtle  to  (  lOtX),  /««/. 

"<.Vim|>an>  U.  C.  M.  O.  I.%  Dei'i.  u(  llie  Missouri.  1877;  rlo.  30,  79.  I>*>pt.  nf  the 
Platte,  1877;  ilo.  l.**,  lU.  I»7H;  .l<i.  41,  iii..  IHSfl;  ilf>.  4S,  4H,  Div.  of  Pncillc  ami  DepL 
of  ChI.,  1S.S0. 

"Tliin  ininwrniili  wti"  fortli  tht>  e.^ublished  pmctloc  in  our  service.  It  is  now  m«>r- 
ponted  in  the  Conrt-Martiiil  Maniinl  (li«ll),  p.  tft.  sec-  T.  As  to  th«  anthnrily  o(  the 
court  lit 'AiKti  an  ain'->i'biiKTt  iff  Ji  rharyt- nr  *]M.'ciflttHtiyii,  bw  not*-  to  j  720,  nnff. 
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1000.  \Vbpn  a  court  martial  dosirt'-^  lo  hnvo  tin*  (wnelit  of  tlie  t 
iiiony  of  li  ]MTty  who  liiut  iiol  Ih^om  intrndiuHH]  an  a  witness  l)y  the  pros- 
etTiition  or  dt^fcnco,  it  iiiay  properly  call  upon  the  jud^  advocate  to 
havp  Biich  party  Ntimmntifd.  or — if  he  i.^  a  miltlary  |m'i'.'ioii — niay  apply 
to  the  ronvciiliig  authority  or  post  coiniimmlor  lo  have  liiiii  oixlcred 
before  it  to  testify,'  and  it  :nay  adjourn  the  trial  for  n  reasonahle  time 
to  await  his  attenJnncc.     XXV',  67S,  Mtrt/.  ISOS'. 

1001.  I  n  the  intejx'ste  of  justice  and  for  the  purpose  of  fully  informing 
it-*ell  of  the  fact.-*,  the  tmurt  may.  in  it,-i  diwretUm,  allow  the  intro- 
duction. Iiy  either  side,  of  luatcrial  testimony  after  the  case  has  been 
fonitally  closed.*  Such  u  jtroceediiig.  however,  iuut<t  be  of  course 
exceptionul.  und  a  party  should  not  be  |>ermitled  to  offer  U'stiniony  at 
thin  stage,  unless  he  exhibits  good  rciison  for  not  having  productd  it 

al  tlie  usual  uud  proper  tiiuc.     XJl,  4t>l,  Jft/i/.  lS6o:  XVII,  398^1 

1002.  In  a  casewhercy— a  plea  of  jruilty  having  liecn  interposed — th^^ 
proisc^'iuion  had  cloned  and  the  accuHtnl  had  procecdctl  to  pn- sent  to 
the  court  n  Ktateiuout  of  defence,  fidd  that  the  i^uii  was  authoriziHl, 

in  itji  dis<Tetion.  lo  reo|KMi  the  case  and  hour  testimony  ri'lative  to  cer- 
tain gwsH  i]l-livatnn.-[it  to  which  the  a<-ciir'c<l  in  his  Btalit'uienI  luid 
represented  that  he  hjwl  been  subjected,  and  which  he  claimed,  had 
excused  or  extenuated  his  offence.     XXXI.  S5,  XruYtnfirr.  }S70. 

1003.  A  rourt  unii-Iial.  after  having  entered  upon  a  trial  which  hoji 
to  bo  su-spendcd  on  account  of  tlie  absence  of  mnte.rial  witnerwcs,  or 
for  other  cau.so.  is  authorized,  in  it--*  discretion,  to  take  up  a  new  case 
not  likely  t<»  involve  an  extt-nded  itivestigatitin,  and  jirocend  with  it 
to  it«  tenuination  before  r(V4uming  the  trial  of  the  tJrst  case.  III.  2Sl, 
Au^fUHf.  r.%.i,-  IX,  i?r>0.  Srf)t^t,ibf,:  ISO^.-  XXVI.  64S.  JAiy,  ISOS. 

1004.  .\  court  martial  ha.s  no  jwwer  to  terminate  its  own  existence 
or  function.     Where  therefore  it  bn.^  adjourned  "jrin**  ///c"  (doo 

' It  ha.3  not  lieen  the  practice  in  Ihb  inuiiln-  /nr  Hip  i-finvening  authority  M Hetail 
iin  (tfttc^r  III  atleiiil  u  uiilitary  cwurL  in  a  iiiiiiiHicriai  ea^Mi'ily — to  muiiiiioii  witueMes. 
enlont*  the  atu^mlanci'  of  the  accused.  &c.  In  ibo  t<)XH;iaL  cam-,  Lndeed.  of  the  iiervons 
rhaivp*!  wiih  cntniirK-ily  in  ihi'  a»<aR4inatiiin  uf  Prtwulfnt  IJm-oln,  ami  trtt^l  hy  mili- 
(ary  <iiiiiiiii>#ii(in.  it  was  onlt-n-ii  \ty  the  Prwiiileiit — May  Iwt,  IS(15— a.s  followi*:  "Tlmt 
Bn-vt'i  Miij'ir  (icoieral  Ilartraiift  lie  a.-«ii;iK.il  to  duty  an  t-pecial  pn>voHt  manpbal  gvu- 
eral  for  thf  (iiir]>oi«rs  of  snid  trial,  and  altondance  upon  auid  ct^mmiivinn.  am\  the 
ex<*<:ul  i  I  HI  of  iiH  luaiidatw." 

•('<)iiii)are  KJK'rhardt  r.  folate,  47  fia.,  M8;  and  bw  the  trial,  by  cnurt- mania].  o[ 
B.  ti.  Itarria  (  Kx.  Doc.  No.  14,  H.  K.,  'JAHh  Conff.,  l»t  aeas.,  p.  2n),  where,  on  the-  liay 
OD  wtiit'h  (hu  aituftHi  wba  to  present  lii»  final  sr^iment  to  the  court,  and  which  WM 
two  day.4  after  thv  formul  rinatift  uf  ihu  au>i-,  thu  dil' !■  *■  -i-^  allowwl  lo  intruduo* 
m?w  t<4liintiny  on  the  merits.     See  also  Court-Mmrli.ii     i, ,  I  l.JWtl),  p.  43. 

It  ii?  ii>or*f)ver  the  duty  of  a  t'ourt  timrtial  )')  !>**  liiHt  itiju-'tii-*"  is  not  don*  the 
an'Uf^ed  liy  ihti aibntntion  nii  tbu  trial  nt  impruptT  tLftinioJiv  prL'judidiiK  Iiik  duf(^uve. 
or  unfairly  t^uidin);  to  ajjjiravatt'  the  mi»'f>ndui-t  ihargi-d.  ^n  iho  inten-i^lnof  jurtkt. 
therefore,  the  court  may  t'Xi.-lude  each  twtitntmy  ullhough  il«  admission  niity  not  \tv 
objected  to  on  the  part  oi  the  accuiKxl.    Cumpuru  Suic  v.  O'Cumiur,  6i>  Miicouri,  371. 
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rtnt'),  it  mnv,  irithoiit  Wiiifj  foniiallv  reconvened  in  ordcM, 
"K^semble  and  take  up  itiid  try  a  vtme  rrfen-^d  to  it  by  the  oouveninff 
antbority.  thi-ou^b  its  pipsidcnt  or  judge -ad  vtwatp.  pi-eeinely  hs  if  it 
hud  not  adjourned  at  all.  It  U  it-*  duty  indeed  to  hold  itself  in  readi- 
nos*  to  ti-y  all  coses  bo  referred,  until  formally  di^wolved  by  the  eon- 
vpninif  officer  or  his  suecefwor  iu  the  eoiuumnd.  XIX,  628.  JA/y, 
J866;  XLI,  285,  ./luu,  IS78. 

1005.  An  adjournment  ***/««■  AV"  by  a  court  martial  <loe.s  not  dis- 
solve it.  and  the  reviewing  authority  is  authorized  to  send  back  to  the 
court,  ltd  record  for  the  recoiiftideration  of  the  judgment,  and  the  court 
it-^lf  to  reconsider  and  i-efraino  the  sentence,  subsequently  to  such  nn 
adjournment  and  tvithout  regjird  to  It.'     LV,  20)s.  Jfr'ctimfter,  1887. 

1006.  A  court  martial  i.-*  not  IcpiIIy  dissolved  Till  officially  informed 
of  an  order,  from  competent  »uth<irity,  dissolving  it.  The  proceed- 
ings of  a  court  martial,  hiu!  after  the  dat«  of  an  order  dissolving  it  but 
b<>fore  the  court  has  Income  otficially  advised  of  such  order,  will  thus 
be  quite  regidar  and  valid.  Where  an  order  dissolving  forthwith  a 
court  martini  has  Iwen  duly  officially  received  by  the  couit  and  has 
thus  taken  ettect,  an  order  subitcquently  receivt'd  revoking  tliis  order 
will  I*  entirely  futile.  It  will  not  revive  the  court,  but  the  same,  to 
bo  qualified  for  further  action,  must  be  fonimlly  rp.convened  a.*)  a  now 
and  clistinct  tribunal.     XLTII,  100,  January,  mO;  32.  "iH,  April,  m9, 

1007.  Except  where  it  sustains  a  chuUeuge  under  Art.  .SS,  a  court 
martial  is  nut  authorised  to  dLspeuse  with  the  attendance  of  a  member.' 
XXXVII,  34.  St^/'tfmhci;  lS7o.  It  cannot  excuse  a  member  to  enable 
him  to  Httt*[id  to  other  duties:  for  example,  to  act  as  counsel  for  Ihu 
accused.  For  such  purpose  he  must  be  duly  relinvd  by  the  convening 
authority.  XXI.  UoO,  Srpiemhcr.  JffOO;  X'XXV,  488. 4yM.  J,[h,,  1S?S. 
Where  a  court  martial  relieved  two  of  it.s  uitimhers  on  the  gnnjnd  that, 
baviog  been  ab-seut  from  u  jjortion  of  the  pryceediugs.  they  had  not 
heaix]  a  portion  of  the  te»tiinony,'  /n/t/  that,  provided  ^n''*/  ineuibers 
had  always  I'emaiued  aud  been  pre^ient,  the  validity  of  the  Jindings  and 
seutence  was  not  affected,  and  the  same  would  properly  be  approved, 
unless  it  appeared  that  the  action  of  the  court  had  in  some  uiauner 
prejudiired  the  defence.     15.  4-^,  Fthnntnj,  I-S87. 

1008.  Where  a  court  martial  excused  its  judge- advocate,  and  required 
its  junior  member  to  act  a.s  judge-advocate  in  his  stead,  fuJil  that  its 
action  was  wholly  unauthorized  and  that  its  proceedings  were  prop- 
erly disapproved.*    it  is  only  the  convening  authority  (or  his  suc- 

'See  Brown  i>.  Ruol,  Sup.  Court,  D.  C,  1900  (+4,087  Law). 
'Otmipftre  7  Opine.  At  tien.  98. 
'See  not**  to  {  \mi,  i«at. 
»8««G.C'.M.O.ti2,  War  Dppt.,1874. 
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cpssor  in  rominmulj  who  «in  relievo  or  detail  d  member  or  a  judge- 
mlvocate.     XXVIII.  U)S,  (httJt.-,-.  J.'itifi. 

1009.  Stneily,  eoniimiiiimtionB  from  the  ciinveiiin^  niithority  lo  tlio 
court  Hit  HUi-h  (and  fivr  rrrvit)  shimhl  Ih*  niiide  to  (and  liy)  the  pi-e«i- 
dent  ns  it«  organ,  unle^t  in  the  latter  rase  the  court  dii-ects  thp  judge- 
advocate  to  represent  it;  (»mnnuiientioii.s  relating  to  the  eoiiduet  of  the 
proseeutiou  should  be  made  to  (and  by)  the  judge-ad vorate.  XXIX, 
336.  Oc/tAr,  1SG9. 

1010.  There  is  no  law  lirohibiting  ii  court  martial  of  the  L'  nited  States 
from  fitting  on  Suniliiy.  imd  the  fact  that  a  .sentt.'iicu  of  sueh  a  court  ih 
adjudged  on  thnt  day  can  atfeet  in  uo  manaer  ita  validit.v  in  law. 
XXXIX.  mu  <*^",  iVmwiJfT,  1877^  Bnd  Au^ust^  1S78;  Card  iiltaS, 
FfJ/nM/y.  ISO?. 

1011.  Tim  piJlliHj  of  a  court  iiiartitLl,  In  the  manner  of  a  jury  or  oth- 
erwise. Ih  a  proeeeding  wholly  unknown  to  uiilitary  law.  So,  where 
an  officer,  acting  as  the  coun-sel  i>f  a  soldier  on  trial  by  c-ourt  martial, 
demanded,  on  the  coui'l.  ruling  udvei'sely  upon  the  aibuis^iion  of  a  spe- 
cial pleiv,  that  it  be  (Ktlled, — held  that  his  aetion  wiw  wholly  irregidar 
HH  well  as  disresiXTtful  to  the  court.'     XXXIV.  454,  SepUtiJM\  lS7.i. 

1012.  A  ctuirt  martial  is  authorized,  in  lU  fli.-^ctvtion.  to  sit  with  doors 
closed  to  the  public.  Except,  however,  when  teuiiKirarily  cloaed  for 
deliberation,  court-  niiirtinl  in  this  country  aiv  almoi-t  invariably  n|jon 
to  the  public  during  n  trial.  XX IX,  ;14,  ./»/»<,  IS60.  But  inu  parricu- 
lar  case  where  the  ot!ence.s  charged  were  of  a  scandaloas  nature,  it  was 
recommended  that  the  «_-onrt  Ik?  directed  to  sit  with  doors  closed  to  the 
public.    Canl  lii:iT,  Au^tn't,  JSQU. 

1013.  A  court  martial  is  authorized  to  exclude  from  its  session  any 
person  who,  it  has  good  reason  to  iK'lteve.  will  endeavor  to  ioiimitiaie 
or  int*:'rru])t  the  witnesses,  or  otherwise  conduct  him.self  in  a  disorderly 
niftuner.     X  XTX.  237,  A  ngmt,  1SG9. 

1014.  Where,  after  the  accused  hns  pleaded  guilty,  or  after  he  has 
pleaded  not  guilty  and  the  evidence  for  the  prosecution  has  been  pre- 
iientcd,  he  effects  an  escape  from  military  eu.-*tody  and  disappears,  he 
may  projierlv  l>e  held  to  have  wnived  his  right  of  defence,  and  the 
court  is  authorized  to  proceed  with  the  trial  to  a  finding  and,  in  the 
eventof  conviction,  a  sontence.*  XF,  afW,  '-fyS,  Dvcvmlr-r,  ISH^:  XXI, 
16^1.  Jnimiinj,  IHOO.  Whore,  in  such  a  case,  the  accused  leaves  coun- 
sel, the  court  may,  in  its  di^-retion.  allow  such  coutisel  to  introduce 
evidence  and  prei*enl  an  argument.     XIX,  4yT,  Maivh,  J8€6. 

1015.  The  remarking  by  the  court,  in  connection  with  the  tinding 

'Sw  n.  r.  M.  ().  ."J?.  War  Dept.,  187.1. 

»Sw  Fight  r.  TheState,  7  Uliio.  IHO;  .Mrt'^rkie  r.  The  State,  H  Intl.  p,  3»;  Stale 
r.  Wamire,  16  Intl.,  3S7.    ^eealanConrl-Martial  Manual  I'lVO)  I,  jwr.  7,  p.  15. 
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or  sentence,  unfaroniMT  upon  nii  officer  or  soldier  {other  than  the 
JUfuw^l)  whtwi.'  conduct  U  eshil>ile<l  l\v  thv  testiiuony.  or  u\K>i\  un  act 
or  practk-e  fleenied  proper  to  bo  noted  jii  the  interwts  of  inilitflry  dis- 
cipline, though  now  compunitively  uniuiual,  U  sanctioned  !>>■  the 
authorities  a»  i>ermi!*.-itjlo  jind  i*egulftr  in  a  proper  cftse.'  XXVIII. 
62(;,  May,  ISfS'J;  XXIX.  m>,A>t,ju^f,  JHfiO. 

1016.  A  court  martial  nia}*,  in  connection  with  its  judgment,  prop- 
erly Aiiiiuadvert  upon  ii  wituo.-*!',  not  ouly  as  t<'.stifyiiig  falsely  lutt  as 
giving  evasive  and  disingenuous  tC'-liiuony;  but  ihi.^  power  to  thus 
Aniniadvei't  upon  witnesses  should  be  exercised  with  caution.    42,  I50« 

1017.  To  dotal)  aj«  u  military  committ^ion  the  same  officers  as  thoifd 
already  «.-oustituting  ii  court  martial  or  vicvverea,  without  disj.'iiolving  the 
court  tirst  conveTied.  though  a  proceeding  for  which  there  are  prece- 
dents iMjth  in  the  Me\ii-aii  war  aud  the  war  of  the  ixdiellioii,  is  one 
which  .•'hould  not  be  i-esortetl  to  wheru.  without  uiateriul  emburi-Hss- 
mffiit  to  the  service,  it  tiui  he  avoided.  And  this  view  i«  uppliciiMt', 
tliuugh  with  ]e««  force,  to  the  cafe  of  a  aingh-  oihcer  propuiJL'd  to  he 
detailed  upon  two  distinct  military  coui-ts  at  the  same  time:  »uch  a 
detail  should  not  hv  made  uulesi.'*.  on  aecouut  of  the  scarcity  of  ollieern 
available  for  such  duty,  it  cannot  well  tw  uvoided.  VU,  134,  I'lJirn- 
art/,  JtiOJ^;  XIX,  49,'j,  Murrh,  imfJ. 

1018.  A  court-iiiarlial  hn.s  only  htatntory  powniv.  Tt«  jntlicial 
autliorily  Iw'ing  derivwl  wholly  from  i-tatute  (m^^^itly  the  Articles  of 
War),  it  can  oxeivitw  no  common  law  functions,  kui-Ii,  for  exuniple,  aa 
the  general  power  to  pnnLsh  foreontcm]>t.  XLIX.  Ut'tJ.  Aut/uMf,  IHH-'i, 
lie  origin  and  authority  being  Htatutury,  the  statute  law  inve>itingit 
with  its  powers  muxt  he  closely  followed.  No  presumption  can  be 
made  in  favor  of  its  jurisdiction.     LV,  4Ki),  Mfiirh^  ISfiS. 

1018.  tMJurt.>i- martial  being  no  jmrt  of  tlie  Judiciury  of  the.  United 
States,  but  simjjly  iastrunientalities  of  the  Executive  power,  the  pro- 
vision!* of  Art.  VI  of  the  Amendment*?  to  tin;  Constitution,  according, 
in  criminal  prosecutions,  the  right  of  trial  by  Jury  and  to  be  confr4)i\ted 
with  the  wituesst*.  do  not  apply  to  their  procedure  which  is  governtKl 
wholly  by  statute  ami  niililary  usage.  ILld  therefore  that  the  ui^e  of 
depa-iitiony  under  the  [irovisionsof  IIib  ill  wt  Article  of  war  wit's  not  open 
to  ohjeetion  on  couHtitutional  grounds.  fi3,  :!04,  J'^truary,  I8S2:  S8, 
4i»3.  Octfiltrr,  IS9J. 

1020.  The  principle  of  the  Vth  Amendment  to  the  Constitution,  but 

'See  Simmon*  §(  BB9-7l>7;  Kennedy,  lS6-7j  De  Hart.  182-3;  O'Brien,  2B8.  la 
iekyll  t:  Sluon*,  2  Biw,  A  Fill.  ^1,  tin*  expnwiun  nf  uj^nkm  liv  a  coart-iiiarlial,  in 
w.-quittii>];  all  u<-cuh(^,  ihst  ibv  iim^t-LUlioji  had  been  at-ttiattid  "by  lualii.'e,  wiu  Uelil 
Dot  to  constitute  n  lit>el. 
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not  the  amend tnpiit  \tsvU,  app1i(>s  to  courts  martial  tc'mh  an  u  port  of 
our  cnniiiion  law  niilitiiry.  As  Sc**,  HCn),  Kcv.  Sts.,  doc^  not  apply  to 
eourts-niariiul.  it  (!(«>s  not  set  u.sidi'  lUe  (general  j)rinri])lti  niiiflj  with 
(■oiirtw-iimrtini  take*  tlip  placo  of  the  ttmstitiitiomil  pi'uvit>ioa,  but 
whelhrr  It  appUe.'^  or  luit.  an  Btvu^ed  on  Iriiil  hefori*  a  coiirt-iiiartial 
cannot,  when  testifying  ii>  a  witoesj*  in  liiji  mvii  hehiilf.  U  compi-llwi 
by  it  to  criiuinute  hiiuj*elf  as  to  the  matter  at  issut-.    Card  UV'S,  Jttlff, 

/am. 

lOSl.  A  court  martiu]  t'oriVLMied  by  Ibe  Secretary  of  War,  /ttfil  It'j^lly 
constituted;  Hxich  act  of  tlie  Secretary  beiii^^  adtnintKirutive  aiid  in  luw 
tin*  act  of  the  I'rv^iiik'Mt  wlioni  bi'  rc])i>'scii).->. '  Tlio  oitler  hetv  is  not 
a  judicial  hiil  uri  executive  act.  ami.  like  any  other  exwutive  ordur. 
is  lei^t  if  niudc  tlinmg'h  tbe  head  of  the  executive  de]mrlnieiii  to  the 
province  of   which   it   iwrtains.     LVI,  455.  Aitijmlj   ISH'H;  04.  161^, 

1022.  The  otficcrs  of  the  bmncheH  of  the  service  ^iiH'clfiod  in  |mr.  l!»i>, 
A.  \i.  (do.  <»f  18SI.5;  2i'H  of  l!M<1|.  are  snhject  t«  tie  detailed  iip<m  court 
iiaiitial  dnty  only  by  orders  emaaatinjj  fnun  the  Whv  Uepaiinient. 
.\n  <irtieer  of  the  Subsistence  I>i']iai"tment.  assigned  to  duty  at  a  ^'iipnil 
"de]Kit  of  sup])ly."  wjij*  ordere<l  to  ''repnrt.  un  hir*  arrJvaE.  by  hotter 
to  i\w  di'part[iu-iit  cipuunaiider.''  //fA/ihat  (bi^  wa-*  not  an  order  t« 
report  tor  duty  and  did  not  except  him  from  the  application  of  tin' 
rejjuliition  or  ]ilace  him.  for  court  loartiiil  si'rvirc  or  othierwisj*.  under 
tho  ronttuinid  of  such  c^ainnander,  but  enjoined  uuMfly  a  fornuil 
annoitncenicnt  of  his  arrival  ami  entering;  upon  his  duties  pi'0|wrly 
I'alh'd  for  by  eonsidoratintis  of  ei)urtp-sy  and  defercntv  towards  his  mili- 
tary su]M>rior.     48,  'lhn,./u/i/,  Isfit. 

1023.  A  court  martial  cannot  be  availed  of  for  the  i-ojlertion  of  the 
private  dehl-*  of  olBcors:  it  can  taki'  no  notice  of  their  tinancitil  obliga- 
tions except  as  evidence  of  fniud  or  dishonor  when  adniissible  in  pi*oof 
of  an  offence  under  the  Articl&*  of  War.     36,  4*13.  OcUJf&r,  1S89. 


COURT  MARTIAL     JURISDICTION. 

1024.  Courta  martial  (though,  within  their  scope  and  province, 
Hutborilative  and  itidepcudent  tribunals— *im*  Ji  '.W^'I,  iiiit')  aiv  Itodiea  of 
exceptional  and  restricted  puwei-s  and  jurisdiction;  their  cognizance 
being  conlincd  to  the  distiuctive  eUlusea  of  offences  rocoguized  by  the 
military  code.*    Their  jurisdiction  is  criminal  their  function  being  to 

■  .S«4>  I  2294,  pntl. 

*Kff,iirif  Wntkiiie.a  Pet..  W.i, '^yO:  Barrett  r.  Crane,  It)  Von»., 2¥i:  ttroob> r.  AJarns, 
11  Pick.,  440;  Jtmu-kn  r.  I>«vi^  17  ;./.,  I4K;  Bn».k-  -.  Dniiii-l".  22  .-/.,  4HH:  WaeliUirn 
r.  Phillii*',  2  Mel..  21^;  Siiiitli  <-  Shuw,  12  Johat-..  2.'b7;  MJUk  >.  Martin.  19  n/.,  T; 
la  matttr  o(  Wright.  :J1  ![..».  I'r..  2^1:  r>iifficl(i  r.  f<mith,  ;S  Kerp.  i  Rawle.  6i«; 
B«ll  r.  Toolvy,  12  InnJi'll,  im;  State  r.  Stcnetu,  2  JlcCord,  32;  Miller  r.  Scare,  2  W. 
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award  (in  proper  t-ases)  pvnivhment:  they  huve  no  autboritv  to  adjudge 
dHtuu^ev  for  ixM-soiml  injuriv«or])riviilt*  wnmjf?'.'  XXVI1,4.')4, -/«»(«- 
wry,  IS6'J.  Tbi-y  liuvo  mi  (wwir  to  ivst-ind  a  cuiitnirt  (»r  lo  ija^ss  iipon 
Dther  civil  righU.  Tht-y  are  t-nlUfd  into  oxisti^m.-o  soh-lv  for  the  pur- 
pose of  awui-dinff  puiiiiihiueut  for  military  otfeuce*.    Curd  3*iO,S.  X"vem- 

1025.  While  it  will  in  general  lie  Euoro  for  the  iuterei^t  'and  euuveii- 
iem-e  of  the  servii-o  [o  I)rinj5  an  aci'UM'd  ortirer  of  woUlif-r  to  triiil  iii'»r 
the  localltr  of  his  otfcnce,  he  iniiy  with  i-qual  h'j;:iility  In*  liied  l)_\'  a 
eourt  cuiu'cued  in  any  other  part  of  the  United  States.'     XI.  JWl. 

1626.  In  order  (o  heeouie  niiieiiahle  to  the  iiillitar}'  jurit^ietioii.  an 
officer  or  soldier  mu«t  have  been  le^faliy  and  fully  tidiiiitted  into  the 
iiiililan'  ^Tvic-e  of  the  Tniti-d  States.  Thu;'  /fW  that  nii  offieer  of 
.State  voUintecrs  appointed  by  a  governor  of  a  State,  luit  not  yet  mus- 
tered into  the  United  Slates  serviee,  wbs  not  umenable  to  the  jurisdie- 
tion  of  li  eourt  inartlnt  of  the  I'liiled  Sttttes  for  lui  otfenee  committed 
while  eiijfnfjed  ju  retrrnitirig  servit-e  under  the  iiuthorlty  of  the  gov- 
ernor.    XII.  475,  Julji,  lSOf>. 

1627.  An  <tffiet'r  vr  sohiitT  (cxeept  as  otherwise  providi-d  in  the 
KtKh  Ailifle)  eeiii^eH  to  U"  amenable  to  the  luilitary  juri(*dietiou,  for 
offeneea  eoniniitted  while  in  the  tinlitary  serviee,  after  he  bus  heen 

jjiarutpd  therefrom  hy  rertigiuiiion.  tlismissul.  U-ing  drnpped  for 
lesertion.  niii^ler  out,  di^-hiirge,  •.'ce.,  and  hii'^  thus  lH'(H>rne  u  ri\  illan.* 
'Hie  old  English  preeedont  of  SackviJIe's  euae'  (which  apijeum  indeed 
to  stand  alone  even  in  England)  han  not  heen  followed  in  thit*  country 
or  recognized  in  our  law.  1.  3S>5,  yovt'mirr.  JfiGii;  II.  4lt,  March^ 
1863;  Xlh  476,  July,  J86C;  XUI,  108,  lM-emb,T,  1864;  XIX,  64, 
71,  OctfJh-f.  mir,;  XXI,  37,  .VoPtW^j-.  m'>:  XXXI.  34,  4S.  .V'.^vw^vr, 
/<*7^,'5:i.  AtufMt.  1871:  XXXIII,  3.i4,  Sept.-ti.h,r^  187J;  XXXIV, 
42ai.  Aiiott*t,  m:t;  XXXV.  64{t,  Sotvmfun;  187^;  XLIl.  HIS.  Jum, 
1879. 


Black..  1141;  *(  Opiiis.  At.  <Jen.,  425.  "A  court  martial  is  a  cnurt  of  limited  and 
Ifiecia)  iiiri»»iiiiti(tn.  [|,  iscalli'i)  ini'i  i-siatcmv  l>y  fnnv  nr  fxpnw  flAiiiU'  Uw,  li  ra 
speciaJ  purpiiw.  »i)<t  to  |K:rf»nu  a  ]iu.rtiH.-ulai'<lut>';  utnl  uhi-n  tliH  oltjeLl  of  ilf  rn.-aliou 
ifl  ooconiolijthwl,  il  rfwwn  ro  exini.  •  *  "  If,  in  itt<  prncfM-^liiiKw  nr  wiiU-nce,  it 
Iraiiwftimn  the  limit  ut  ilti]uri.«lietinii,  Ww  rneinbtra  of  thf  cnLirt,  aixl  tin?  litfiMTwho 
exwiitw*  itH Mfiitemre,  arv  tr^iiiMci't^.  tui-i  n.timcharfiiiLHotfniMe  to  ttif  farty  iiijnr^, 
in  (liiiiiiipv,  ill  the  i-mm*),"    a  (ireenl.  Kv.,  {  470.    Sw  iilH>  .McNmtliU'ii.  pj>.  175,  ITfl. 

'Sw2tJn>eni.  Ev..  JH"li*7&;  t'nit«l  Stales  ct nark,  li Olio,  JU;  Wardai  r.  Bail<fy, 
4TbuiiI.,  7S. 

'That  thejiirwdii'tion  of  conrt»*-miinial  uh  noii-lorritorial.  mv  $  1041.  p'.\M. 

"K**  thi«  ]irini-iij|4>  rt-)>cHte>l  an-l  illiistralt-H  in  (i,  ('.  M.  C  4.  Hi.  War  iicpt,,  1S71; 
G.  (1.  SO.  IVjit,  of  IVnntivh-ania,  1865:  do.  *(.  >liii<1l^  Iifpl..  \im>;  do.  21'.  Dii.t.  ol 
tlii>  Mimiuri,  \9m. 

'Nole  the  oiiunter  ifirfuw  of  I>.ml  MwudeM,  Id  I'orkor  r  CTvc,  4  Burrow,  M19 
(djU«d  in  1779),  that  ofBwiv  of  tht-  army,  "aftvr  nw^ning  thi-ir  coinHiiM'imi^  cvaw 
to  be  objects  of  milttun-  juriBJirtioii." 
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A  difwhnrpv  of  a  scildior,  when  siibjei't  to  Iriiil  nncJ  imnishment  for 
a  military  otfciuT.  U  a  formal  waiver  and  abancloimimt  l)y  tlie  t'nit^d 
Ktato.'i  of  jiirisdii'tion  over  him.  XXXIV,  4iKi,  Auijitjtt,  1S73.  Nor 
dors  H  >nIdior.  iiftf  r  liavinp  l)cpn  (lishononihly  diwharpt^d  by  !<ei]teiice, 
rpiiiniii  liHl>Ie  to  the  military  juriftdietioii,  for  dfsi^rtion  or  any  othor 
military  offence  committed  h.fi.r>-  discharge,  hy  i-eason  of  hein^  still 
held  in  iiiilitHr\'  euslody  iisu  prisoner  in  ("oiitiiiement  under  the  same 
Henlence:  for  he  is  then  hid<l  not  as  h  soUUer  Imt  as  a  eiv'iliaii  eonvict. 
XXXJ,  34.  3We-wA.r.  1870:  XXXII.  li«i,  Dccvmlvr,  JS7J;  XXXlll. 
854,  Sv/tf-fnuh^r,  J872,'  XLI.  236,  J/wy.  2878;  CarI  7614,  .Mmtary, 
2900. 

Nor  can  a  person,  who,  liy  reason  of  atcepunco  of  resignation,  dis- 
missal. disehiirgT".  itc.  has  lircome  wholly  detached  from  the  military 
sen'ice,  Iw  made  liable  to  trial  Uy  coiii-t  martial,  for  offenees  committed 
while  ill  the  service,  on  the  g-roiUKl  that  »uch  offences  wei-e  not  dis- 
covered till  after  he  ha«i  left  the  army.     XXX\'II.  374.  JfarcA,  1S7G. 

The  retuniiny  by  a  disniituietl.  *"£c., officer  to  the servieeuuder anew 
(■omniiw-itindoe*  not  revive  a  iui*i.-dictioii.  for  orteiices  committed  while 
he  wa>*  in  the  ^irviee,  which  liad  lapsed  upon  his  l>ejng  jjeparBted  from 
it'     V.  314.  .Vo(Vwi^/-.  ISO.!;   XXXV.  Ji4ii,  T'.'vmicr,  m^. 

Kxi-ept  a*  to  the  offonoes  coverc-d  by  the  tfiJth  Article  of  War, 
amenability  to  military  jurisdiction  cea.-~es  on  disinij'sal  or  other  sever- 
ance from  the  ijiilitary  service,  the  Ignited  States  (icititr  deemed  to 
have  waived  the  right  of  pi-oseeution:  nor  is  wuch  ami'nability  for 
offences  i-onnnilted  during  a  period  of  service  which  ha-s  tiecn  h'jpilly 
tenitinated.  revived  by  a  (iul)se(juent  re-entr^-  into  service.      L.  (!;14, 

1028.  All  honomble  discbarge  ^elea!^e!^  fi\>m  and  niHrk-s  the  lerniina- 
tjon  of  the  [nirticular  contract  ami  tenii  of  enlistment  to  which  it 
relates  otdy;  aaut  <loet>  not  therefore  relieve  the  wjldier  from  the  con- 
M!i[iient;e.s  of  ii  deMM'tion  committed  daring  a  prior  eiili^iiment.  49, 
44:i.  iMultr,  IS91;  53.  ITit.  AyriU  l>^'J^il  69,  Mi.  ApriK  imS.  Simi- 
larly behl  with  resiM'Ct  to  a  discharge  without  honor.  Card  2115, 
M"r<'h,  l^OfJ.  These  diM-hargew  rideaw  tJie  stdiiier  fntiu  anieniilnlily 
for  all  offences  charge<l  against  him  within  the  particular  leinu  to 
which  ihey  relate,  including  that  of  dencrtion,  except  as  pi-ovided  in 
the  tliHh  Article  of  AVar.  Card  2'm.  Mntj,  Ism.  Rut  a  dislioimmble 
dischargi'.  (*'.  •.  by  MMiterice)  does  not  relate  to  any  particular  contract 
or  temi  of  enlistment;  it  in  a  discharge  fi*oni  the  military  ^lorvieo  a«  a 

■  It  ui  to  lie  uiidi-n<iiMxl  that  thv  ifeucral  ruleof  the  noDameruibilU}-  to  mililar>-  trUl 
of  otRrtTc  mill  polilifru,  nflcr  liwliiirye,  <)j.'«uif«<fi).  Ac,  for  nffpnrew  ominiitte*!  prior 
tlK'i^'t",  in  Kuiiit'ii  tun  siiKiinrsIatiitDry  <>xw-]ili(iii,  vi*.  Ibat  jirfivitU-ii  for  in  thi-oon- 
duiliiig  jiroviHion  of  ihe  (Will  Article  -V»  to  the  [(iiection  ot  the  wmsUtutionBlity  of 
thia  piov1alo&,  we  1 117,  on/f,  and  not<*;  aJso  note  to  {  1031,  p^Md. 
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puDishment— ft  complete  cxpiil-iion  from  the  urnay — unci  t-oveit*  all  miex- 
pii-ed  enlistments.  A  soldier  thus  di-ilionoru'ily  »!iM^'liar|ifed  mtttmi  lie 
made  amenable  for  a  de.sertioii  or  other  militnry  offence  coiuniitled 
under  n  prior  enlistment,  except  as  provided  in  the  fiOth  Article  of 
W»r.     Nor  would  h  (*ubse[|uetit  L'lilistiin'iit  aflcr  .■•uch  (iishiiiionilile 

lisehafjfe  uperute  to  revive  the  ameiiubilitv  of  ihe  fioldier  fur  siieb 
fences.     A3,  17*.*.  gupra;  66,  165,  A\igu»t,  ISlt^:  69,  55.  Aprils  IfiUS; 

!'ard  ~i\\\,  .htnnnry^  IHOO. 

1029.  A  ■toUlier,  however,  pixivided  lie  hiw  not  betMi  iii  factdiHohargiul, 
mny  lie  hroiiifhl  to  triiil  by  court  imirtiiil  after  the  (criu  uf  H>rvkv  for 
which  he  enlisted  hits  expired,  provided,  before  such  i-xpinition.  pro- 
ceedings with  H  view  to  trial  have  lieen  duly  coiiiiiKMiwd  ajJitinst  liiui  by 

"arrest  or  Kcrvlw!  of  formal  charj'eH.'  Bv  such  arrest  or  service  the  uiili- 
tJiry  jurisdiction  attuches.  and.  once  nttiichod.  trial  b_\  court  niiLrCliil,  imd 
puuitibnu-nt.  upon  conviction,  nuiy  Ic^illy  cii.-4ic.  thnufjh  the  soldier's 
t«m)of  enlistiiicnt  may  in  fact  expiiv  before  thiWrial  be  enU-rcd  upon. 
In  the  leading  I'jise  on  this  jKiinl  of  a  seaman  in  the  nuvy  (A*  /v  Walker, 
3  American  .jurist,  2S1J.  the  Supivme  iVmrt  of  Maiwachusetts  held' 
(tlnnuary  'iij,  l^KO)  nx  follow8:  ^'lu  this  csh*,  the  petitioner  wan 
arreste<!.  or  put  in  conliru'nicut.  nnd  rhnrges  wore  preferred  ngninst 
him  to  the  Secretary  of  the  Navy  liefore  the  expinititui  of  the  tiuu^  of 
his  PMlistment;  and  thi.-.  was  cleurly  a  surtii-ient  conmu-nceuient  of  the 
prosecution  to  authorize  a  court  martini  to  proce^-d  to  Trinl  and  snn- 
tonce.  notwithsfandinjj  Ihe  time  of  si-rvicc  had  cxpiivd  before  tho 
court  miirliid  had  been  convened."  So /'Vrf,  in  a  case  of  a  -(oldipr  of 
the  ri'pular  army,  arrested  on  the  day  before  the  expimtion  nf  his 
term  of  cnlistmi'nl.  with  a  view  Ui  a  trial  for  ii  mililarv  offence  by 
cxiurt  martial,  that  the  jurisdiction  of  the  court  had  duly  attached, 
and  that  his  trial  might  legally  bo  pro<,'eeded  with.  XXVI.  hVi,  Aj/rt/, 
1S6S.  And  similarly  h-hl  in  re|H'uted  ca-ses  of  .soldici-s  and  officers 
of  reguhir  and  volunteer  regiments.  V,  313,  A'otvwM-,  IHfi.i;  VIJ, 
24,  ./»/v.  /'VC4;  XIL  ;i.5a,  Khnuity,  iHCr>;  XIV,  L'21t.  M-inh,  I.SOr,; 
XVI,  562,  Sepf^ahrr,  iSGo;  XXVII,  Mtil,  April,  ]tiC&;  Curd  a(Ul, 
Janimry.  1S9G, 

1030.  Persons  in  the  militnry  service  are  ameimble  to  the  jurisdic- 
tion of  i.ourt.«  martial  for  military  offences  committed  by  them  while 
in  arrest  or  contineuient  awaiting  trial  by  court  martial.  3S.  335, 
Jun.;  ISSO. 

1031.  IJy  the  Vlth  Amendment  of  tho  Constitution,  civilians  are 
guaranteed  ihe  right  tif  trial  by  jury  *'in  all  criminal  prosecutions.** 

•  fiee  G.  C.  M.  0.  Ifi,  War  Dept.,  1871. 

'Ami  see  Judae  Story'M  chanw  ti'>  the  jurv  in  I'nittjil  Stnlv*  r,  Trtwn.  2  Wliwler 
Cr.C.,4W,509:  In  the  matter  of  i>«w ,  Ih  L.'K.  340;  /m  n-  Bir.1, 2  s««yei-.  :W. 
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Thus — in  timonf  jiraoe — a  court  martial  cannot  assume  iurisdiotion  of 
nit  offetu-e  i'ijiniiiitl«?<l  \'y  a  civilian  without  h.  violation  of  theOnistitu- 
tion.  It  ii*  only  uiuler  the  t>xceptioiml  liri'uuistan^-es  of  a  tinu'  of  war 
that  civil inn«  may.  in  cei'tain  situatiuui^,  become  amenable  to  tml  by 
cmirt  tnartiiil.'  XIX,  47.%  JAt/vA,  IWH;  XXXVIII.  (t41,  Ju„e,  IS07. 
1038-  Any  .-(trttute  l>y  whivh  any  ilrts-*  of  i-ivilian.s  ir^  attempted  to  be 
mado  Jiiiienahlu  to  trial  by  court  martial  for  offences  committed  while 
civiliuti^and  in  lime  of  poaoo,  is  iieccsi^rily  uncoustitutional.     XLII. 

1033.  Sue.  1U*U.  Ilev.  Stj».,  applies  only  to  prhwDers  in  cuntinemeot 
at  the  military  prii^on  ut  LeaveuMorth.  So.  in  »  ca!«e  of  a  priM^ner, 
who.  «hile  continvd.  after  diwlmi^e  under  f<eiitence,  at  the  prison  at 
Ateatraz  If^lund,  was  broii^bt  to  trial  by  court  martial  for  an  esK-npe* 
and  sentenced,  on  runvictioii.  to  an  additiuinil  term  of  impri.-'onuienl. 
h'ltf  that  the  second  trial — the  prisoner  iK'iny  Iben  a  civilian — wi\i< 
wholly  witliout  legal  tiulhority  and  the  sentence  of  no  effect/  XXXJ, 
47.  .W.,„/^r.  i}i70;  XXXVll.  ^41.  JAry.  IS7V. 

1034.  So.  where  a  prisoner  <onliiied  tit  the  /^lonvyrt/i  prison  after 
a  discharge  from  the  service,  was  broujj lit  to  trial  by  wmrt  martial  for 
an  offence  fdesertii»n)  comjiiitted  not  during'  his  i-ontinement  but  more 
than  a  year  and  a  lialf  before  he  wat  received  ut  tlie  ]n'i-toii  under  hin 
original  sentence,  /i*/*/  tliat  Sec.  IHUl.  I{ev.  Sts.,  furnished  no  autlior- 
ity  f(U'  >iH-h  trial,  and  (hat  the  court  was  thei-efore  without  jurisdiction 
aii<l  Ihc  MMitem-c  viiiil.      XLI.  -J-JS,  M.iy,  I.s'TkS'. 

1036.  To  givt;  a  court  martial  jurisdiction  of  the  jier'scui  of  nii  officer 
or  holdier  charjj:ecl  with  a  military  offenre.  it  is  not  nei-esMiry  that  he 
Khali  luvve  been  hubjcctrd  to  aiiv  particular  form  of  arrnst.  or  thai  ht* 
shall  have  ^>een  arrested  at  all,  or  even  ordered  to  attend  the  court. 
Here,  an  before  a  rivi!  trihumil.  his  voluntary  appearance  and  submis- 
sion for  trial  is  sufficient  to  j^'ive  the  court  jurisdiction  nf  his  ijoreon. 

xxvui.  •I'.jufij,  isas. 

1036.  II  is  no  objc<'tion  to  the  as,>umlnK  by  a  court  martial  of  juris- 
tlietioii  of  a  military  olfence  couimitt^-d  by  im  officer  lU'  soUlier.  that  he 
IdHy  be  Hiuenablc  to  trial,  or  may  actually  linve  been  tried  and  oon- 

'Sw'.  in  support  of  this  view.  />  fMrtr  Millimia,  4  Wiillttct',  121-123:  Soavt  p. 
t^ewanl,  4U  Itarii.,  hv<,i:  |u  matter  of  Martin,  -16  i<t.,  146;  SuiitK  ■'.  f^baw,  ]'.;.lohnB., 
S&7,  265;  In  matter  of  .St(i>.'v,  10  iff.,  -iyi;  Milh  r.  Martin,  19  ■'•'.,  I'i;  JuluiKon  >. 
Joiwe,  44  Ills..  1-12.  l.W:  GnHin  r.  Wili-ox.  21  Intl..  A^H;  hi  rr  Kemp.  1(1  WiB..  382; 
Exparif  yU-lio\teTtr,  Iti  lowu,  «).'>;  Antrim's  cmc,  ft  Miilad.,  288;  31>piiiii  At.  Gen., 

A  dvilitui  lirouulil  to  Iriul  iHjfun-  n  n'lirt-iiiHrliiil,  i-uiuut.  \>y  it  plea  ut  LMiilty  or 
other  form  of  leeaTaaKiit,  confer  juri-'liciinn  npon  tin-  nutrt  whi-n-  no  junxdirtioa 
t^xiet»  in  law-  PvPljArw  IVtiplv  p .  L'iim|ilii-ll,  4  r«rkiT,  :Wrt;  Klioi-iiiakeT  r.  N^stltil,  2 
Knwle.  201:  Mwjtv  r.  HoUMtun,  3  Svmt.  v^  i;unlf,  MKi;  l>uUiu|iI  r.  .Smith,  <U.  590. 


'Thia  viuw  i:«  np[)ri»VL-«l,  am)  the  UM  t^-»leiuv  nf  thu  iirij«jiier  {loctnrefi  inopemtive 
l>y  the  Swrvlary  .'I  W«r,  m  <  i.  (-.  M.  0. 4,  HV  Dept..  IS*  I .     But  we  :  '    '   ' 


Suiumury  Cuurt  Act  iippruveit  June  14, 1898. 
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victed,  by  a  criminal  court  of  the  Stat«,  &c.,  fov  a  criniintvl  ufTiim-e 
involved  in  his  a*-!.  Thiw  n  soldier  may  he  tried  for  a  violatimi  of 
Art.  :il.  in  striiting  or  doinj,'  othrr  violeturp  to  a  superior  offiiv !■.  n.U**r 
having:  been  (-onvictcd  by  a  civil  tribunal  for  thn  criminal  a.sHauH  and 
IjnHery.  So.  an  officer  or  soldier  may  be  bi-ou^ht  to  trinl  under  a 
charge  uf  ■•Conduct  ti»  tbe  prejudice  of  good  order  UTid  military  disci- 
pline""' for  tiic  military  otfcnco  (if  any)  involved — see  Hixtt-skocind 
AltTirLK — in  »  lioniicitit!  or  a  liirceny.  <)r  witirb.  ks  a  civil  offence,  he 
Utw  been  aei^utltctl  or  convicted  by  a  crinilrnil  court.'  And  tbe  revei-se 
is  also  law,  rh.,  that  the  civil  court  mwy  legally  take  cogniKtinc*;  of  the 
ci'irninal  nCfence  involvetl.  without  ivgjird  to  the  fiict  that  the  jMirty  ha.^ 
been  snlijected  ti>  a  trinl  anil  conviction  by  court  inarlinl  for  Iii^^  Invach 
of  niilitiiry  law  or  discipline.  In  such  iastaiiceti  the  act  eummitled  ia 
an  ofl'ence  apibist  the  two  jiirisdii-tiuns  :iiid  may  legally  Huhject  tha 
otfendcr  to  Ik>  tried  and  punislieil  uiHler  bntli.*  V,  14(1.  October,  JSt'S; 
XI A,  187,  AjjrlL  JSTS;  XLITf,  310,  FJtnuiry.  ISm,-  XLLX,  6fi7, 
J<iu>mnf,  ISfiC;  66,  2fiK-»,  Juu,-^  /A94/  Card  fJKHi'.  Aw/uxf.  1.990. 

1037.  It  cannt)t  atfect  tlie  anthoriiy  of  a  court  martial  totakc  cogni- 
zance of  the  military  offence  involved  in  an  injury  eoinmifted  by  a 
)*oldier  against  an  oftii-cr.  that,  lM'fi)re  the  trial,  tbe  latter  has  reslgnod 
or  been  otberwi.sc:*epamtedfroni  thearniv.     XXXll,iii'y.  Afai/t  l'S72. 

1038.  In  .March,  1870.  the  president  of  the  "  National  Home  for 
Disabied  Volunteer  Soldier:*"  (a  civilian)  lonvenetl.  at  the  hoiiie,  a 
court  martial  compo^cid  of  eight  inrnate.-*  of  tlie  Hame  (all  civiliaan,  but 
designated  by  their  former  nink  in  the  vulunti>er  een'ice,  as  "sur* 
geon."'  "'captain,"  "'sergeant,''  and  '"private")  for  tbe  trial,  on 
charges  uf  desertion  and  other  offences,  of  unrtther  (civilian)  inniat«. 
The  (^urt  tried  the  accused,  convicted  hiui,  and  j*enlcnced  him  to  a 
term  of  iuiprii«onment.     The  proceedingH  and  ttentence  wen?  appmvcd 

'  Af  to  till-  mt'jsure  of  iht  jMnigltmnii.  npon  th«  (■<mvic'tk>n  at  thn  militan"  nffctice, 

'T tint  SI)  ulfK-vr  may  Iw  nmc'DHble  lo  thu  civil  and  thv  militan,'  jurieilictioD  at  the 
xairie  ibiic  for  iIr-  Nin»*  ucl,  mv  i-iunv  of  A)>t.  Stiiyt-un  t^b-iiicr  and  i'aplain  Howe,  6 
(l|>in6.  At.  <.ien.,  4i;i,  .Mlfl,  In  tin-  (<.niu*r  lasc  ft  it  held  tliiil  rht-  "fonviitirni  or 
ihi|iiiMMl  vt  XII  iitTii'fr  l>v  tin-  civil  nntltciriltt^,  <i(  llii;  offdici;  aKHiiii^t  tlu-  t'l'iicnil  law, 
ili«"<'  HMl  lUsrliaiyi;'  hhii  (r>'in  rwjioiifil'itily  for  tlu*  militAry  uffi'iiw  iiiv(itvi-<l  iti  lb« 
(Willi'  I'dcw.  "  In  tti.-  laMiT  rfwc  it  i^^  •■tim>rveal'  "An  nftiwr  inay  lie  tri*^!  t>y  'iiiirt 
iiiimiul  f(ir  tlR'iiiilintry  n'lntl'.'n  of  atiuct,  aftiT  liuviiitf  W-l-ii  tm-iL  f>y  llii.-<'ivilautli<jri- 
lii;!i|V>rtlie<'i\'ilrct«li<iri-uf  llii-n*iiiiiftcl  "  Aii'lM^t- :]l)|unF'.  At.  tJci5!,"4a.ttnilo<iniinirc 
.Mudiy  r.  lIliiKiiti,  14  Hnnnnl.  I9-?U.  ]ti  n  nii--  [iiit)liFliL><l  in  li.  C.  M.  II.  -Ji).  IIiEqn. 
oJ  Anny,  IWW,  an  ollScer  wtu'  vhuryvfl  wilti  uiiil  coiivicU'd  oi  "C<nitluKl  u*  thf  nri.'ju- 
dicf  of  p^rtid  order  anil  luilhary  <lij^'iiiliiic."  for  tlu*  killinjzof  a  Boldtcr,  for  winch,  aa 
"timiixlaiiKliti-r."  hf  hud  pn-iiniwlv  Ix-i^ri  nciitiitU-il  l)V  n  fivtl  fiurt.  And  mh' iiweff 
in  ii.  i*.  -$.  IVpt.  vi  ifiv  K11.-I.  lS»ilt;  O.  f.  M.  O.  50;  Vv\A.  of  the  Mimuuri.  1871. 
?«*C<:tHrl-Maniai  Manual  1  HN'lj,  r>nr,  7.  yt,  17. 

In  I'a.-r^iril  iliiidilt-  airii-rialiihty,  n  Idle — in  vi«-w  of  iIh"  i<iilK>rili9iatiiin  i>f  the  inililarv 
to  tliv  I  i\il  [i-'VUT— iliei'ivil  junwliclioii  if  cntiiKtl  I'l  liii'  [•a-fL-rcmr,  yi-l,  in  [n^utrnil, 
ttiat  jiiriHlii'tion  whiih  \sjirflj\ilt<i  ntuiitiftl  i^  ordiiinrily  ]irMi«Tty  allowed  Icjhftvi-Ihe 
pre(v<len(t^  in  itD  exvrciw  ovt-r  Ihi-  <^(lifr.  K<-*-  Kr  puAf  M('Kob«jrt«,  ItJ  Iow«,  WO;  6 
C^ntu.  At.  (ien..  AZi;  U.  O.  25,  lldtjn.  of  Army,  IMO. 
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by  thp  conrcninp  niithoritr.  who  thprpu]Kjn  iipplicd  tt>  the  Spcrctary 
of  Wiir  for  nil  (U'di'f  dt'sijriDititijf  a  milltarv  prison  ftir  iLl*  (-oiiBiieiuenl 
of  iho  party  in  oxwuiion  of  his  sentpriro,  ll'hl  (upon  a  refereiu-i*  of 
tho  <aso  f(«-  opinion,  }iy  llir  SciTftary  of  \^'»r|,  llial  th<'  procep<liinp* 
woro  unprt'ccclt'iitod,  uimiilhorizod  ah  I'ln'fit',  iiuil  void  ii^  ii  whole  Htid  in 
dotail:  ilml  tlii>  '|>rovit>iuii  in  the  lu-t  OMiiitillstiiii^  the  luinir.  thai  the 
iimiatr-s  shoultl  hi' "'  stibjwl  to  the  rulfs  and  artirles  of  war  in  Ww  'saino 
numiifr  ii-<  if  tliey  were  in  the  army."  even  if  ii.  could  l>e  regaitltH)  art 
fon^titiitional,  conveyed  no  authority  fur  sueh  a  i^jiirt  as  that  wmsti- 
tiiteii  iiml  cnmpTjfMHl  in  this*  ease;  and  tltnl  the  .-entener'  acljiidpiil  hy 
the  «anii'  could  not  h-jjally  Iieex*-euted  in  thi-  iiuiniu'r  pn)po->ied  or  oth- 
erwise.'    XXX,  2S41.  Apn'/,  IS70. 

1039.  The  discharjfC'  of  a  soldier  not  laliincfctTcci  tmiil  notice  theivof,' 
actual  or  const rnci'ive.  hiffl  that  a  soMier  who  c(»niinillcd  n  military 
offence  on  the  day  on  which  he  wns  to  hedishononihlydiseliai^red  under 
sentence  Imt  liefore  the  dij^i-harp-e  was  ddivti-c^l  to  hiin  (or  t<t  the  officer 
in  eharjjo  of  the  prison  at  which  he  was  also  to  he  contined  under  the 
same  *ient<!nce)  was  amenahle  to  the  military  jurisilictl«>n  for  the  trial 
and  punishment  of  sueh  offence  sm  heinjf  still  in  the  military  serviee. 
87.  3^3.  (irtfJH-r,  IfiSS. 

1040.  Il'i^f  that  an  oilicer  could  not.  hy  procuring  himself  to  he.  or 
coiin'nling  to  'K*injjr.  phu-ed  tmdpr  a  "conservator"  a;?  a  hahitual 
drtinkai'd.  in  the  form  prescribed  Jiy  the  local  hiw.  withdraw  himself 
from  the  military  jurisdielion;  hut  Ihiit  he  remained  amennhle  to  trial 
and  pimirtlinient  for  <jffence;i  committed  prior  to  such  proceedinjj  and 
within  the  period  of  limitation.  So  vrfmimrn/fn/  in  the  |Birtieutar 
L'ui^e  liiat  the  officer  he  hmujfhl  to  I  rial  for  certain  olTences  (duplica- 
tion of  pay  account-if  committed  prior  lu  such  proceeding.    63,  3^8, 

1041.  The  jurijidicrion  of  courts  nmrtial  is  n on- territorial.  In  a  ease 
of  an  tillicer  who  exhihiled  liiniselt"  in  a  driuihen  cojidii.ion  at  a  puhlic 
hull  in  Mexico.  Md  that  bis  oll'once  was  co^nizaMe  hy  a  court  martial 
of  the  LTniled  States.  suK»e«]iiently  convened  in  Texas  hy  the  deimrt- 
tnenl  commander.  This  for  the  reason  that  the  military  jurisdiction 
diws  not  recojfnize  territoriality  !i,s  an  e-.senli!tl  element  of  military 
offences  hut  extend.s  to  the  satue  wherever  committed;  a  principlo 
which  is  amply  eonliniied  hy  the  comprehensive  provision  of  the  64tfa 
Article  of  >VaV."     48,  rrA,  ■/•ntwi/y,  1S$1:  64,  (H.  F.hruonj,  J-Sfi^- 

'It  i»  iuaLTumU^LyMaUvl  m  thi.'  rfiwrl  of  tlif  riuv  uf  l<L-iiiivr  i.  Deuiiett,:^!  Ohio  Si. 
iAi  (llifcinlitT,  IK71},  I  hilt  no  iiniiutc  f>f  tlic  Niiti<iiml  H«i(orti(ii1  «'verh(*ii  euhjiHrlwl 
to«  Iriiil  t))-  i.iiiirt  iiiiirliul.  Tht-  iiwtjini-i'i  rvfi-rn-il  Id  in  tin-  t.-xl,  Ijiiwi-vit,  inllKtonly 
OIK' ki]i>w]i  uf  »ui-h  n  triid;  ami  in  lliicvjiw,' llieijnji-tvJiiia'' '**^"'^' i^n  tlie  rf|H»rt  t>f  the 
JiiilgiE'-AdviH'flte  Oi-neral.  Lk-t'ljiri.-<l  lo  be  void  ab  initio  utid  ■«  holly  inoiiemtiv*  by  tlia 
Swrvlary  of  W»r, 

*Sv»i  unit,  pit*!. 

'Sw  U,  C.  M.  0. 1 1,  Pcpt.  TeXM.  1 SIH. 
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1043.  An  act  of  Congreps  millmfi/cil  tim  Sccrr'tary  of  \V: 
to  "(m/<*'  III  ii  citv  I'ortjiiii  piers.  /A/*/  tliat  tin*  Ici'm  "code"  callrd 
for  a  (timple  alfsottito  {irtirit.  iiiut  timt  a  di^cd  of  har^iii  luid  snio  for 
a  valujililc  I'oti.sidpratioii  was  rit»t  tlio  roiTect  form  of  tnin.''fi!r;  fiir- 
Ifaei*.  that  as  thii  authority  vmn  in  trnns  to  rWc,  without  uioro,  tho 
Sct-rctary  wouUl  not  be  eniiKiTrnvd  to  attach  to  tho  grant  any  covft* 
nantft  or  eoiidition.s  as  to  the  use  or  eiire  of  the  pier.-' or  otherwise. 
Should  tho  eity  hereafter  jHrniit  its  piei-s  to  In-cotue  an  <»l>.>tnn-)ion  )« 
navigation,  there  is  a  remedy  provided  by  law,     LIU.  3S1.  Ajrrif,  1SS7. 

1043.  CVrtiiiii  landy  weiv  granted  (<»  the  I'ntted  State--  for  ciinal  pur- 
poses, and  it  wixs  expressty  stipulated  in  the  deed  tiiiit  the  sunie  tsiiould 
be  "owupied.  iu*eU  and  employed  in  and  for  no  other  use  or  ohjeet 
whatever."^  A  revoeahh'  lieense  ivas  gninted  by  llie  Seeretary  of  War 
Xxt  a  hridge  eoin|>HMy  to  enter  upon  and  lay  »  tvnqioiary  niilway  ovor 
n  part  of  siieh  hinds.  Hfhi  that  this  was  n  nioiv  permJ«.-*ioii  for  a  tran- 
sient u»e  not  iaeoiisislent  with  the  gniiit;  and  tliat.  whi'ther  the  ulipii- 
hition  in  the  deed  was  construed  to  be  a  mere  covenant  ur  a  condition 
Buhe^uenl.  tbert*  was  here  no  ,<ui-h  diversion  of  tlie  premi*»ew  from  the 
imiiMJse!?  for  which  they  were  granted  as  to  wark  a  forfeitui-e.'  I^V, 
37,  Sfjit<'irjfr,  JfiSG. 

ton.  Nil  foniutl  aceeptance  of  a  de«Ml.  a|)iirt  from  llie  delivery,  ia 
neceaaary,  and  in  the  pnuiice  of  (he  War  I>e|)artnient  a  fornm!  in-cept^ 
«oee  is  not  usually  given.  An  accepturvi-e  may  lie  [)rfsumed  fnini  a 
variety  of  cinMinwlani-es,  such  a*i  placing  Ihe  deed  on  n'eoi-d.  ixwwcs- 
liion  of  the  deed,  the  e*<iiiveyaiice  being  fioneHeial  to  thi*  grantee,  tho 
esercising  of  ownership  over  ihc  property  conveyed,  lic  Tims  whei-o 
tlie  Secretary  of  War  secured  in  IHTl,  imder  mc.  18  of  the  act  of  .Fuly 
17,  1S4>5,  a  deed  to  a  cei-tain  piece  of  land  for  use  as  »  cemetery,  vhieh 
deed  wa*  duly  delivei-ed,  placed  on  nx-ord,  and  forwarded  to  the  War 
De])artn)ent..  and  the  laud  was  so  u>*ed  until  ISSfl.  at  whteh  time  the 
Secretiirj*  of  War  deeliued  to  accept  the  said  deed  of  ISTl.  it  wh.t  held 
thai  the  deed  had  long  since  tH'en  legally  accepted,  ve>Ling  llie  title 
in  the  United  State,-*,  that  tho  subsefiue-til  refusal  to  accept  it.  did  not 
dire-st  the  title,  and  that,  in  the  absence  of  authority  fi*om  Congress, 


'See  2  Waohbuni  oa  R\iil  Fn>|i»^nv,  "1:  McKulwuv  f.  L^cyiiiuwr.  2W  N.  J.  Law,  231; 
Ciiapin  r.  School  Ilirt.,  ;t'i  N.  II,,  4.'.'i;  Thornt.ai  <.  'Tnimiuel,  W  (ia..  2l>;;. 
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tlie  Soei-etary  of  War  cuhUI  not  convey  it  to  other  pnm?Sr 
3790,  January,  JS9if. 

1046.  The  owner  of  a  certain  tract  of  land  subject  to  orerflow  from 
the  goiernineiit  resen-oir  f*y.Mtom  nt  the  licH^iwaters  of  the  Mt-ssi;*- 
»ippi  river,  conveyed  to  the  United  SlJiteH  by  a  deed,  duly  executed, 
ackn(>wlw!gt*d  and  recorded,  the  perpetual  right  to  overflow  the  «iid 
tract  for  n  nouiiiml  consideration.  8uhse4nii>ntly  he  asked  Th«t  the 
deed  Ih:-  ranconed  and  another  and  hirger  i-^mjii deration  Ik-  puid  him 
for  the  eawjuient.  J/efjf  that  the  Secretary  of  War  had  no  authority 
to  runcel  the  dewl.  or  to  release  the  easement  conveyed  by  it.  Card 
37N2.  •J-inmry,  JH'Jtl. 

1046.  An  act  of  Congress  authorized  and  directed  the  Secretary  of 
War  ti»  i*ell  a  cert«iii  parcel  <»f  land  at  puhlic  auction  and  to  convey 
the  s»nie  U>  the  puivhascr.  Thf  act  also  prescribed  in  deUtil  the  uuin- 
nei:  of  advertising:.  &k.  IfttM that  the  deed  fihnuld  preferably  contain 
recitals  shuMiny  that  the  provisions  of  the  act  of  Cougi-ess  under 
which  it  was  yiven  were  complied  with.     CanI  t>31.  iVVtv/ziitr,  lii9i. 

DEFENCE. 

1047.  In  order  that  hn  may  not  k*  euibnnussed  in  making;  hi^  defence, 
the  accused  partv  on  trial  before  ii  court  martial  should  be  subjected 
to  UM  resti-Mint  utber  tlmn  ?*u«.'li  as  may  be  neccsfcury  to  enfoixe  hjn  pres- 
ence or  prevent  disorderly  conduct  on  hi«  ymt-t.  Except,  then-fore,  in 
an  extreme  caw,  as  where,  the  accused  beinjf  chargwl  with  an  aj^ra- 
vated  and  tieinou;«  offence,  there  is  reasoimbU'  ground  to  U-lieve  that 
ho  will  attempt  to  escape  or  to  commit  acts  of  violence,  the  keepin(f  or 
placinf  of  irouH  upon  him  while  before  the  court  will  not  be  justified.' 
Even  in  such  a  ciisc  it  will  be  preferable  to  place  an  nde^juute  guard 
over  him.  XXXI,  H)3,  P^rt^ni^r,  1870;  XXXU,  :i74.  033,  Janmiry 
and  M«ii,  /.s7iJ. 

104B.  It  is  the  riirht  of  the  accused,  and  may  be  moftt  important  to 
his  defence,  that  he  be  allowed  to  be  present  during  all  the  material 
proceedings  of  the  trial.  He  cannot  therefore  l>e  then  lejfally  excluded 
from  the  court  room.  He  may  however  waive  the  right  to  be  present, 
and  if  he  thiiM  voluntarily  ubsetits  him»telf,  the  validity  of  the  pi*oceed- 
ing>  Is  not  affected.     XXIV.  4ss,  April,  1-SG7. 

1049.  The  fai't  that  the  nccused  is  an  officer  of  high  rank  should  not 
be  regar<led  »»  constituting  a  ground  for  allowing  him  any  special 
right  or  privilege  in  his  defence  l>eforea  court  martial.  The  ndminis- 
tration  of  ju.-!itice  by  a  military,  as  by  u  civil  court,  must  be  strictly 

>  Compare  6.  C.  M.  0.  62,  Dept.  uf  the  Mitmuri,  1877:  kKg.  56,  lU,  1879;  sad— u 
to  the  civil  pnwUoe— Leo  i-.  State,  51  Miw..  Ty&&\  Peopk-  r  HurTingh)n,  42  Cal.,  J7&. 
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impartiul,  ur  it  fcaiteri  to  hi'  piiw.  .Vll  iM-rsnnH  on  trial  liy  the  one 
spwii^-H  of  trihnnal,  a.-*  b_v  thf.  othor,  an*  (Itemed  to  be  cqtml  twforc  the 
law.      XI,  2(W-,  /Jr,^mifrr,  /SCI 

1050.  It  is  no  tmitliripnt  defence  to  a  eharjjfi  of  striking  or  tiMin^ 
other  violonre  apiinst  a  HoUIier,  liv  an  officer,  that  I  lie  soldier  wa« 
htm:«elf  violent  and  insubordinate.  unle>-s  it  nioKt  elearlv  appear  that 
ihv  force  employed  l)y  the  oflicer  was  ivsorted  to  in  Kclf  defence,  or 
(hnl  the  soldier  could  not  Imvc  been  repi-essed  or  rcrttruined  hv  the 
uinialaiid  lt>^itiniHten)eLbo<li^un4linHlruiuentutitie.S(]f  discipline,  LIU, 
1H3.  OcOjfjei:  tS^G:  48.  5±  S>ftfmb,r,  J>iOO,-  60.  357.  J>ui*:,  1893, 

lOAl.  An  nllicer  liiiviiijr  hud  ii  verbal  ultcn-ation  with  iinother  officer 
(of  Huperioi'  rank)  in  wliieh  the  latter  liail  Ol-*  he,  the  fanner,  repre- 
Rented)  used  iiividifuts  lunf/UHge  toward  him  and  threatened  his  life. 
uddrt'JSKed  to  the  latter,  tui  the  fnllowinj?  day.  a  liij.'hly  iibu.-^ive  and 
iuHidtin^  ronminnii-fttion  in  wrilinj^.  On  his  beinjjr  broujfht  lo  trial 
for  IhiH  olTenee.  ihe  court-martial  Hentcncfil  ijini  only  lo  Ih-  ivpri- 
nianded— on  ac<-oiini.  as  they  t'xptfsspd  it.  of  the  *"great  provihcation'' 
received  by  him.  ll'hi  That  tin-  pr(ipi'rn'dre«s  of  the  accuM-d  in  sneh 
a  ca8i>  wa*i  hy  comphunt  to  (lie  proper  rtii])erioi*  and  (lie  preferrinjj  of 
cfaat^eK;  thn(  the  coni'se  (tiken  1iy  bint  was  unmilitary  and  unliecumln^, 
the  lan^tm}ife  twed  by  the  other,  however  reprehensible,  couHtitulinjf 
no  Icfjid  |«-ovocation  and  no  defencp  to  his  act  as  charged.     68,  2^5, 

DEPOSITS. 

1052.  //f/<i,  under  S<'ction  t.3nt}.  Hev.  Sts.,  that  a  soldier,  having  wav- 
inffs  on  deposit  as  anthorizcd  by  Sei-.  13U.i,  Uev.  Sls.,  wms  imt  4'nlitled 
to  interest  on  the  snmci  nft<.M'  the  (hite  of  hU  di.Hhon<>rabln  discharge 
under  a  sentence  imposing;  the  same;  althoii^fh  the  disohar^e  certiticate, 
by  reason  of  the  soldier  Itcing  subjected  to  a  term  of  eontinement 
adjudj^  by  the  r*umc  sentence,  was  not  delivered  personally  to  the 
soldier  but  to  the  eonitnanding  officer  to  retain  in  trust  for  him  pond- 
ing hia  contineuent.     L,  4!t4.  July,  ISSO. 

DESERTION. 

10A8.  Desei^on  '\»  an  unauthorized  ah^nting  of  himself  from  the 
tnilltary  service,  by  an  officer  or  soldier,  with  the  int-ention  of  not 
returning.  In  other  words,  it  is  the  violation  of  military  di-scipline 
familiarly  known  as  ah-sence  withont  leave  (whether  consisting  in  an 
original  absenting  withont  authority,  or  in  no  overstaying  of  ii  defined 
leave  of  absence)  accomimnied  by  an  <inimxi«  manendi,  or  ««■»  rever- 
tendi;  this  anirtm*  constituting  the  gist  of  the  offence.    In  order  to 
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eatublish  ibo  L*oniiuis»ion  uf  the  spLfilic  offence,  hotb  tbese  clemonts — 
thvj'-rrf  nf  the  unauthorized  voluntary  wttlulniwHl.  ;iiul  llie  tut-nl  i>or- 
iimucntly  tOiiljiin<ioii  llictit'rvRf^jtiusi  I)l^  pruvt'd,  Ttu*  intL'titiniiy  be 
inferred,  not  indeed  from  the  fat-t  of  ntiHcntin^  alone,  l»ni  f i-om  the  dr- 
cuniMtaiitT'j*  (ttlondinp  iliis  fiwt.  anil  liiTt*  tlie  cluniti<in  of  ilm  iibience  in 
etipOL-Jiilly  niatprial.  ThuH  tlie  fiii:uinstJirnH.'  that  tho  alisenw  lias  hi'i-n 
exceptionally  pmtraet(>d  luid  iitiito  itriex|>]ained  will  in  freneral  furnish 
a  pri»sunipticin  of  the  existeiic**  of  tlu*  nwossiirv  Jntt^iit.  An  iinauthor- 
izcd  fthsonce,  however,  of  a.  i(-w  hours  torniiimted  by  n  foiribU'  appre- 
hension, may,  under  certain  ftituationA.  be  sudioicnt  evidence  of  such 
intent  and  thus  proof  of  a  desertion;  while  an  alwenee  fur  a  con-iider- 
ahle  interval,  iiiiatteiided  by  cirfiinistjince;*  indicatinfj  a  purpose  to 
separate  pcrnmnently  frani  the  service,  or  to  dissolve  the  peiidinj^ 
eii^j.'ein<'nt  of  the  soldier,  may  Im-  proof  simply  of  the  minor  inchidi'd 
offence.  In  order  to  determine  whether  or  not  the  olficor  nr  snldier 
absented  himself  with  tho  intent  not  to  vetnrri,  /.  e.  whether  his  offence 
was  deseition  or  absence  without  leave,  all  the  ohv  unistaneei*  connected 
with  bis  leaving;,  absence  and  return  (whether  compulsory  or  volun- 
tary), must  bo  considered  tojrcther.  Each  case  nni.it  be  governed  by 
it.-*  own  peculiar  fact,-".  an<l  no  jji-neral  rule  on  the  subject  can  In*  laid 
down.  Vill,  imij  March.  l^GJ,;  XXVi,  346,  July,  JSG8 ;  XXXJll, 
128,  Jidy.  IHTH, 

1054.  Wlit^re  an  officer  left  hi*  ]>ost  on  ti  three  days'  leave  of  absence 
and  did  not  return  to  duty  or  report  hini>elf  at  the  pro|)er  time,  but 
abdconded  to  Giiiada  with  a  large  amount  of  ifovorrinient  fundi*,  A^f-rf, 
on  hiM  being  nrrested  !*onic  months  sub-icf|iient!y  in  the  I'liited  States, 
that  he  was  clearly  cbargealde  w'^th  the  offence  of  detertion.'  111.230, 
Jithf,  1803.  So  where  an  officer  having  been  gtiitty  of  sundry  embez- 
zlements ami  fraudi^,  and  beconie  involved  in  debt,  and  l>eing  on  the 
point  uf  'leitig  placed  in  arre;-t,  obtjiined,  by  means  of  wholly  false 
representations,  a  brief  leave  of  alteeuce  from  his  por^t  for  the  erpi-essed 
purpi>scof  visiting  a  certain  plaii'  named;  and  wa>siil)sec|uently  appre- 
hend^.'^l  at  a  place  t|uite  olhcr  and  imicli  more  distant  than  that  detiig- 
nated.  and  while  rapidly  traveling  en  route  for  a  ^till  more  remote 
loiTility; — /(tVf/.  in  the  atn-ence  of  any  evidence  (o  relnil  the  pre^siimp- 
tion  thu5  misetl,  thai  he  wtu--  pivperly  chargeable  with  having  absented 
himself  with  the  anhimi  of  a  dot^erter.    XXX^'IU,  022,  •/««<?,  1877. 

1055.  In  trials  of  desertion  it  if*  not  necessary  to  introduce  evidence 
us  to  the  dale  of  enlistment  unless  the  «ame  i:*  aUejjred  iu  the  epeciHua- 
tioD.    Card  2lM4,  January,  J897. 

1066.  That  a  soldier  lias  been  charged  with  a  desertion  \»  no  evidence 

'  8eo  G.  O.  832,  War  Uept.,  1863. 
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thai  he  has  committed  the  offrnep.  11,  6S0,  Jun^..  1863.  So  hrld  that 
a  mere  entry  on  a  morniiiK"  reiiort  hook,  descriptive  rntl,  or  other 
ofticinl  .•*t(iteineiit  or  return,  that  a  Mjldier  deseited  on  a  lertoin  day, 
was  not  legal  evidence  of  a  desertion  by  him,  hut  wa.^  evidence  only 
that  he  had  bi^en  rhn-fiM  with  de.^ertion.'  XXII.  15.  yfarch.  1S6C. 
So.  a  lepoil  from  the  Adjutant  (irneral's  Othee  eontaining  extracts 
from  the  muster-rolls  of  n  regimenl  on  which  a  soldier  of  the  same  was 
noted  as  hariiip  deserted  on  a  certain  dale,  A*-/*/  in^iiifficient  proof  of 
tJie  fiiet  of  desertion,  upon  a  trial  of  the  soldier  for  that  oflfeuee.* 
Xll.  28,  Ocft'f'rr,  1864.  //*''<'  also  that  an  entry  upon  a  i-eport  of 
prisoner*  that  an  accused  deserted  on  a  rerlain  day  and  was  sulwe- 
qiiently  apprehended  as  a  deserter  was  not  legal  evidence  of  the 
fact  of  desertion,  tipon  his  trial  for  that  offence.  XXXVII,  o90, 
J»ii',  ISTfJ.  Similarly  Inifl  that  the  merr  statement  of  a  first  ser^reant, 
given  as  testimony  on  the  trial  of  a  soldier  of  his  conipaiiy  rharged 
with  iieii«rtion,  that  the  Mecuse<l  '''deserted^*  at  a  certain  time  and 
place,  was  insutheient  as  proof  of  the  f>ffonec  ehai-^'fd,  being  indeed 
but  an  assertion  of  a  cfinehision  of  law.  In  such  eases  it  is  for  the 
witness  simply  to  ittate  the  facts  and  cireum^tanees,  so  far  as  known  to 
him.  attending  the  act  chargrd;  it  K^ing  the  province  of  the  ccmrt 
alone  to  arrive  «t  the  conclusion  that  the  offence  has  been  eomniiltod. 
XXXVIU.  (i40,  Juney  1877.  The  fact  that  a  soldier  bus  been  dropped 
from  th<*  rolls  as  h  deserter  is  not  legal  evidence  to  prove  the  (act  of 
desertion  on  a  trial  (or  that  offence.     XLIX.  IIH,  June^  J-VS5. 

1057.  The  nature  of  the  otTeoce  of  desertion  U  well  illustrated  in 
cases  of  fraj't:  The  mere  fwet  that  a  soldier,  while  awaiting  trial  or 
Bentenco.  or  while  under  sentence  (and  not  discharged  frotn  the  serv- 
ice) escapes  from  his  conlinement,  is  not  proof  of  a  desertion  on  bio 
port,  since  he  may  have  had  in  view  some  minor  object,  such  us  the 
proi'uririg  of  li^juoi',  tfce.'  Hut  an  escape,  folloM'od  by  a  considerable 
abM-nee.  espeelally  if  the  soldier  xn  obliged  to  be  forcibly  apprehended, 
i»  Ktrong  pro-iuniplive  evidence  of  the  existence  of  the  int<»nt  necessary 
to  constitute  the  crime.  So.  (hough  the  absence  involved  may  be  com- 
paratively brief,  the  circumstances  accompanying  the  escape  or  attend- 
ing the  apprehension,  may  ha  such  as  to  justify  an  equally  strong 


U'-mij«T(-li.  C.  M.  O.  ^X\,  I)f]it.  lit  t)i.-  MiwMUri,  1^76. 

't''>uii*if  HELnM>n  r,  S.  St-iluuk-.  115  Maw.,  336. 

•St*  B  iiir*-  iif  this  nature  (an  cs'cfl|»inft  In  onlcr  to  obtain  Kniior)  in  ( 
De]it.  of  lln-  S.ulh,  Wil'.i,  iiTul  omijiiin'  tlii'  (■»>«•  in  lUi,  87,  I'J.,  XH'^i.,  in  whit- 
Tiitifin  '-f  d*"<erlion  i^  ili(«ijii'rovt'i  (.'U  iLvkpjuihJ  tlial  Ihi-  eviilL-ncL'  sliowcl  ' 
■n  est-ai*  fmm  ihe*  i;iiar<1  nritiJ*cwhli<>iit  inrtnrion  to  Icitvi-  iho  wrvirc  or  iKe 
<il  ihf  [nistl."  Anil  i"t?c  in  ttiiii  iiinit<-r.-tiiiTi  Sumih.'!,  /)^4,  wlipri?  tu  \w  "ilii^ci 
•fl«-r  u  i<h<>n  atM^i^nce,  "io  llie  |>iimiit  *.>i  some  acciilcnlAl  tvnip(.>niry  ubjccl, 
pertiHp'  otherwip^r  illicit,"  is  inManced  as  not  iadicatiii)t  im  intcut'by  the 
''  U>  never  biniDelf  fruuj  ttie  servive." 


i.  0.  32, 
h  B  con- 
"miTi'ly 
virinitv 

IVI^IVil/' 
,  t)HIIU(h 

uiftiudor 
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pretiiuinption.  An  eecape.  with  intent  not  only  to  ovado  TOnfiiipmnnt 
irnt  to  i|iiit  the  service,  whilo  (hi*  party  is  held  awaiting  proc<'pdinjfs 
for  desertion,  is  of  eoui'sr  a  wcoiid  or  additional  desertion. 

As  to  the  naimv  of  tho  offence  which  may  Iw  involvpd,  there  is 
properly  no  wuhstnntial  distinrtion  bptweeii  an  psra[«'  wliile  nwaitinjf 
trial  or  spntern'o  and  an  cscnpo  while  in  eontineineiit  under  senteni'o. 
An  e»e&po  indeed  from  an  iniprisonment  impoiiGd  by  sentence  would 
probahly  Ik"  inoiv  Ukely  to  lie  rhararterized  hy  an  atihuuxnim  jv-jv-?*- 
tcndi  than  an  escape  from  a  merely  preliminary  contineuient  in  arrest. 
So,  an  escape  from  eontiottmont  while  anititing  tinal  upon  l  gmve 
ehai^'.  which  niiiMt  entail  upon  conviction  a  rtoveit  ininishmpiit.  would 
natiinilly  In*  more  ^n^Mally  .so  dm  meter  ized  than  an  escape  from  »n 
arrest  upon  a  charge  of  inferior  eoiiHequence. 

L'ndoulitcdiy,  in  the  jfrcat  nmjority  of  eases.  es*eape  is  dewiiion:' 
the  preccdenis  howevev  show  that  it  iw  not  nLM?e.ssarily  str.  and.  u|»on 
the  mere  fact  atone  that  a  soldier  has  liherated  himself  from  military 
custody,  it  is  not  just  (u  ronviet  liini  of  havin»r  dcsijfncd  to  di*«.dve 
his  contracl,  and  pertuHnently  aliandon  the  uiilitjiry  service.  XXX!, 
^^.  April,  1S71;  XXXV.  Vj^,  fktofter,  1871^:  XXXVII.  MOl.  SH7. 
Jat»mru  i\w\  J>m.'.  l.'<Tf!:  XXXVin.43,  Ajtn'/,  W7fi:  XLT.  1I»,  F.h- 
rit/n'f/.  /.V/.V;  lilll,  Sri,  Si-pttrniitfi\  /.HSfi.  Of  course  an  e.-^cape  fi-oni 
lepnl  military  rn.stody  is  always  an  njfmce,  and  the  soldier  who  has 
csciii>ed  limy  (whcn^  his  act  docs  not  innonnt  to  dcsi'i-tinn)  he  broiiyht 
to  trial  foi-  siirh  offence  a->  ■•comlnct  U>  tUo  prejudice  of  jjo™^  order 
and  militjiry  di.scipline."  X,  ,%7-t,  ^Vrxw/jAp/-,  IS64-  It  need  hardly  be 
added  that  an  escii|>n  from  imprisonment  under  sentence,  rffected  by  a 
party  who  has  been  disliouDiTibly  dischaij^i-d  under  the  .sflnie  sentence. 
cannot  constitute  a  dcMprtion,  c»r  other  offence,  the  iBifly  at  the  time  of 
escape  Iwing-  no  lonjfcr  in  the  military  sen-ice."  XXXV,  (>26,  CMih- 
her,  IS7J,. 

1068.  Ilriil  to  be  no  defence  to  a  charge  of  desertion  thalthoaceused, 
ntthe  time  of  the  enlistment  which  he  is  charged  with  havint;  aban- 
donc<l.  WHS  an  unapprehended  deserter  from  the  army:  an  enlistment 
of  n  deserter  lieiup  not  void  but  voidable  only.  XXXIV,  4ftfl,  Octo- 
Jmt.  I.^7.U  XLVIIJ.  3113.  Ihr.-mh-r.  lS8.i. 

1059.  It  '\»  no  defence  to  n  chrt)*gc  of  desertion  that  the  soldier  was 
induced  to  abandon  the  service  by  reason  of  ill-trentmcnt,  want  of 
proper  food.  Ac:  such  circnni-stjinces  can  only  palliate,  not  excuse. 
the  offence  comniitted.    XXXIV,  411,  Atujuttt,  1S7'A.     So,  in  a  case  of 

'See  ca«t»  |iubluhixl  iu  G.  C.  >[.  O.  II,  H.  (J.  A.,  1880:  du.  40.  44,  iV..  \%»2;  do. 
31,  irf..  1884;  do.  219.  Di-pl.  of  llu-  Eflt^f.  ISSo:  dw.  1 1.  Dent,  ol  the  Mo.,  1885;  do.  18, 
Dept.  ot  Cal.,  1877;  do.  I'-'5,  MvyX.  'A  IIjv  Diikota,  188'.';  do.  54,  i>i.,  1885;  do.  5,  Dept 
III  tin;  Piatt*-,  187S;  dn.  35,  IV-)it.  of  Tvxiw,  1K75;  (lc».  .=ij,  iV.,  1886. 

'  Uut  iici'  now  aocl.  S  uf  ihe  tiuiiiiiiarr  (.'oiirt  Act,  tt|i[>ruvvd  June  18,  1698. 
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a  Swiss,  who,  huvtti};  cnlintcd  in  our  amiy,  dcsprted  after  two  yoara 
of  ■^crviro.  /(./</  that  it  wuf  no  dcfciui'  (tlinugli.  iimlor  llu'  circum- 
stances, matter  of  cxtenuatiou)  that  his  act  bad  been  induced  by  an 
intense  rumt^dgia  or  inal*nIU'  t/«  fMty».  XXVIll,  496,  Ajo-il.  JS69. 
So.  /mV//.  in  H  ease  of  ii  desertion  by  ii  German,  that  the  fiict  that  he 
had  reeeived  a  notilieation  from  the  iriilitury  aiitliurilies  of  the  North 
Cicnuan  Euii)ii'e  to  raport  at  home  fur  military  duly  under  the  |}en- 
ally  of  Iwinjf  cons^iderMl  a-s  a  desertor  fmm  thi'  (icnnaii  avuiy.  cunsti- 
tHted  no  defeni'C  to  a  desertion  eonmiitted  by  him  from  our  sprvice.' 

XXXIV.  411,  Au^rmt.  1873. 

1060.  It  i-<  liowcvt-r  a  ecmiplr'te  ini^wpr  to  »  cbiirg'e.  of  de-nertion 
before  a  court  martial. that  the  accused  ha.s  prcviou.>*ly  been  "restored 
to  duty  without  trial,^  as  sftnctionod  hy  nmiy  rejfulatidns,  provided 
ha-.  Ik-i'U  so  restored  liy  competent  Hiithonty.  •/.  /..  the  coiuinander 

lo  would  hiivo  I>oen  flutlioiized  to  coiiveno  a  jjcnpnil  court  for  his 
trial:  otherwise,  howcrer,  when  f*o  restored  by  a  superior  not  duly 
authorized.     VI.  41H,  Oii^Jt^t;  1S6^;  18,  30-2,  Auitimt,  1HH7 ;  21,  993, 

1061-  The  forfeiture  of  the  ri^hL«  of  citizenship,  and  the  ineapactty 
to  hoki  office  under  the  I'nited  Stales,  inipost'd  u^jon  deserters  \>y  thf» 
act  of  March  :i,  ls);5  (Sec>.  llUMi,  IStHts,  liev.  St>.J,  i-un  he  incurred 
ooly  upon  and  nh  incident  lo  a  cmivivtivn  of  de»ertiou  by  a  general 
court  nmitiid.  duly  aj'pi-oved  by  comt»etent  authority.'  XXXII,  370, 
J/.(/t/<,  i^':-l:  XXXIIJ,  i'91.  Ah(/uM.  iii7;i:  XXXV,  4(H.  J>thj.  187^; 
XXXVin.  434,  F^rmtry,  1877;  XXXIX.  48:i.  ,V(frvh.J378;  XLU. 
3*),  y>jv'mf»~i:  1878,-  3,  a:il.  2'\hni'ir;j.  188^:  42.  4itl?,  Afj^'M.  180Q; 
Cards  a4*i.  A'Kjut^t.  18.94;  •2'.*-i4,  FJ>riMry.  JSffT;  9*>\ti>,  A/'n'f.  1897; 
4&13,  •/n/y,  1898.  The^e  disabilities,  though  attaching  to  every  such 
conviction,  may  Iw  removed  by  an  executive  fmi'don  of  the  offender. 

XXXV.  SO.  J>wiiir;/,  1874;  42.  373,  Aix/uft,  ISiMJ;  56.  5t[.  Oci'Ar, 
ami;  63.  4514.  K-f/rutiiy,  1804.  Hut  whether  a  soldier  duly  convietiKl 
of  desertion  «nd  di>honor:ib]y  dischaiyed  the  norvico  may  vote  at  ii 
•Stale  election  would  bf  delennined  by  the  law  of  the  particulnr  Slate. 
Card  -VHM.  (Mohri\  1894. 

1068.  The  forfeiture  of  ^my  and  allowiuK'es  prewn^iod  fordcM'rler.s  by 
pars.  Ii!'.'.  loiy.  1614.  A.  K.  (ViH*>  ami  VMii  of  18i».^:  V^h'  and  U.'JH  o'f 

'Alt  lii  the  )irind[>lc  <if  the  rijclit  of  cxjialriiitioit,  il->  anxfrlail  ui  otir  piiMk'  Ixw,  m* 
Sec.  ISKt.  Itev.  i^ta. 

•fiofih  ip  Iwlievpfl  In  liave  been  the  imifomi  rourw  of  mlhiB;  in  the  riiil  courto. 
Sw-  SUt<>  I'.  Svmomis,  fi7  Maine,  UH;  Holt  r.  Holt,  hi)  itf.,  4(W;  hevt^raiic-r  r.  Henh^v, 
W  N.  lliuiiif,."4iS;  (inenheiw  r.  Matthewfuii,  lU  ,N.  York,  420  (ami  5  ljiu*iii(;,  2U; 
A«  liuK.  1.^21:  Hiilier  i-.  Keilv,  M  Fa.  St.,  112;  McCaffmv  ..  Ouvpr,  mi  irf.,  110; 

Kuru  I'.  Moiiitt,  u.'i  v.  K.,  wri.vii. 

As  to  the  liability  to  mtiki:  fffjd  lo  the  I'niUd  iHalf*  the  tim*  tvM  h\i  a  Jfierliwt,  we 
FoBTY-KiuirrH  ARTiei.E. 
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1001)  call  be  impospd,  in  any  case,  onlr  upon  a  jMttisfactory  ascertainment 
of  the  fact  of  dcHOrtion.  The  .sanie  may  inflw<l  leja:ally  Iw  enforced  iti 
the  absence  of  an  investigrttion  by  a  military  i-ourt,  as,  for  instance, 
upon  the  restoration  to  duty  %vitLout  ti'iftl,  by  the  order  of  com|>et«ut 
tuthorily.  under  the  Army  Rowuliitiimf.  of  a  deserter***  nm-h.  But  iu 
j^CDcnil.  Ill  this  ciiiio  o(|uiilly  as  in  thiitof  the  .stAtiitory  liability  (eee 
%  1061,  «»/r),  the  foi-feiturccaii  safely  neappliod  only  ujwn  the  trial  aod 
conrictioTi  by  court  nmrtial  of  the  lUlejfwl  doNcrter.  VII.  325,  Jfarch, 
18G4'  Th<j  conviction  must  of  coiir-e  be  duly  appronnl;  if  it  be  rf/«- 
apjiroi'ed,  the  soldier  cannot  legally  be  su)>jected  to  the  forfeiture, 
since  he  cannot  bo  treated  as  a  deserter  in  taw.  XXVII,  aOi!,  Sep' 
ttfiiiler,  ISGS;  XXXV,  638,  Oct*>>Mr,  lS7/f:  XXXVl,  H'J,  jWmAe/-; 
lif?^.  Nor  cfttt  ho  be  subjected  to  the  forfeiture  if  he  ia  aoptitUyJ^ 
though  the  finding  be  disapproved  by  the  i-oviewing  authority.  XXXI, 
VJ,  Xf^rtinfffj;  IS70.  A  Vfuioval,  in  oi'dera  of  the  War  Department, 
of  a  charge  of  detierticti  eut«red  by  mistnlte  upuu  the  rolls  Hgaiust  a 
soldier,  operate;*  to  ivlieve  hira  of  uny  and  all  fet^^ppiiges  which  have 
been  ehargcd  agtiinsit  hi*  pay  account  for  forfeitures  luithorized  by  the 
Army  Regulations  in  case^i  of  deserters.  XXXIX,  -klS,  Fehruary^ 
lfi7fi:  XM.  51S.  JA//y-;,,  JS70. 

1063.  TIio  Supreme  Court  of  the  United  States  in  U.  S.  v.  Landers, 
92  U.  a.  71*,  said  that  for  the  purpose  of  deteriuining  the  rights  uf  tJie 
soldier  to  receive  j>tiy  and  iillowanee.-*  for  piist  services,  the  fad  of 
de.>>ertion  need  not  be  e^taljLisbed  by  the  liuding  of  u.  court  martial; 
thiit  it  is  sufficient  to  justify  a  withholding  of  moneys  that  the  fact 
appears  upon  the  muster  roll?*  of  his  rouipuny.  Ilihf,  tbeivfgre,  that 
an  order  directing  diwliarge  without  honor  on  i«:count  of  desertion  is, 
for  adtninistrative  purposes,  conclusive  as  Co  the  fact  of  desertion. 
Card  TS.i2y  Xm^mlnrr^  Jtf!>ff.  Ily  this  Is  meant  tJiat  the  fact  that  » 
soldier  has  Ix'cn  discliarged  without  honor  on  account  of  desertion  is 
suiHcieiit  evident-G  that  he  did  desert,  to  justify  the  Pay  Department 
in  withholding  pay  and  allowanccji  due  at  the  time  he  was  charged  with 
desertion.  But  thi:4  should  be  hi>ld  to  be  ^ubject  to  the  power  of  the 
Secretary  of  War  to  decide  with  ivfereuce  to  any  pending  question 
(any  unexecuted  matter)  M'ithin  the  jurisdiction  of  the  adniinistrativo 
deimrlment.  Ibut  aUhougli  the  discharge  runnot  bo  hi't  asidr  it  may  be 
held  on  sutticient  evidence  that,  notwithstanding  the  discharge  without 
honor  by  reason  of  de^rtion,  the  man  was  notadcecrtcr.  Card  8366, 
Jtinr,  I'JOO. 

lOM.  A  dewrter  cannot  legally  be  subjected  to  any  forfeiture  other 
than  those  prescribed  by  statute  or  amiy  regulation.  He  incurs  for 
example  no  forfeituru  of  his  o«*n  pertional  pmperty.'    So,  where  it 
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traw  propo(r*d  to  mcII  t*ortain  private  pfoporty  l>elongiiig  to  atid  left  by 
a  (lei^erttT  und  clwvotf  the  pn>fe<Mis  lo  Ihi"  post  futui.  /i/W  tliiit  tbere 
Tru»  no  lugul  authority  for  siii-li  iipprt^priutiuti  hy  lb**  itiJUtHry  HiiCtior- 
itieA  or  the  (lovcmment.  XXXV.  4M,  Jxn*:^  1H7^  Sj.  a  S(i1dt<*r,  by 
rea»uit  of  baviii;»  dt'MfrtwI.  does  imt  forfeit-lociil  bounty  iiioii*'y  whit'h 
has  tM.>i>n  [mid  liiiii  u|]oii  enlistuirnt  or  >iiibM.>i]tieniIy.  i>r  any  otiier 
moiiv-y  found  in  his  i>ossesrtioii  ii|>i>ii  his  arrpst.  And  sm-h  uiuricy  (nn- 
not  legally  be  withliebl  fnmi  biiii,  to  be  appropriat^^'d  to  a  rcj^itnyiilul 
or  post  fund  or  any  othi*r  puriKiKO,  but.  Ix'iiig  bin  own  iwrsoiial  prop- 
erty, tinafftH'tod  liy  hit*  i>fferire.  inu*it  Ik-  tiviited  an  surb.  Xlll*  820, 
Ft^fruary,  fS€r,;  XV,  UK.  AwjiiMt,  ISUo;  XVI,  1«8,  0i»6,  Mmj  and 
SepUtitht^^  JHHr,;  XXV,  -liH>,  Mnrt-h,  JHfffi. 

1085.  A  dewi-tt^r  is  not  chargpftblo  undpr  par.  liM,  A.  E.  (12(1  of  IH^S; 
137  of  19(11).  wilh  the  v?XIJ^'IlSP^  of  tran^poI■tntio^  thcivin  sppcitird,  if 
bis<"oni*iction  has  lM»i'iiduI_V'i'/w/y//>/¥'/vy//  «urhdisai)proval  bi'ingtjititji- 
mount  to  an  ae»|uittal.     L,  1(15,  J/rfr/A.  /-^vtf;  Card  2Iil.  J/fin^/i,  /.S9S. 

1086.  \Vh(*re  a  scrifeanl  was  sent  to  idmlify  a  desflrter,  .suppopiod  to 
be  seninjf  under  an  assumed  name  in  another  orgTiuization,  with  a  view 
to  the  lattAT's  apprehension. /rWrf that  the  sery:eant  was  note  "witriRss" 
{!.  t\  at  the  trial)  within  the  niciinin};  of  par.  X'Jii,  A.  H.  (137  of  1J>01), 
and  that  therefon.*  the  i-o.sl  of  hi.-*  traTihportation  wa?*,  under  said  pnm- 
jrraph.  a  proper  charg-e  apalnst  the  deserter  as  cxpensp.s  paid  for 
appreben^iion.     Cai-d  35r»<i.  (huJut;  I.SU7. 

1067.  Kxpenses  ineurred  by  cnli.st*Hi  men  in  the  pursuit  of  a  |>nrtien- 
lar  det*ei*ter  and  therefore  on  aecount  of  his  desertion,  may  pro|H'rly 
be  charj^ed  against  him  un(b*r  par.  Vth.  A.  K.  (136  of  IS'i^l).  notwitb- 
t<tsndin^  the  faet  that  the  person  apprehended  wa  suub  det^ertcr  proved 
to  be  the  wrong  man.     (.^rd  31S5.  May,  IS^. 

1068.  The.  rxjOi-flJfc  of  th*  trtrii/r^fftrt/ttwn  of  a  »'<irivieted  de.-^ertcr. 
iDcurred  in  the  I'oursi.'  of  the  execution  of  bis  liuntenee,  is  nut  charge- 
able agsio^C  the  deserter  under  par.  1:^4,  A.  It.  (§  1(X15,  un(«),  but  must 
be  Iwrno  by  the  Tnited  States.      52,  il.  Khnmry,  IS(t3. 

1068.  Where  adewrter  was  acquitted  by  »*<uirt  martial  of  Hlealin^ 
certain  property,  held  that  such  at-quittal  did  not  relieve  him  from 
reppongibility  for  its  Ions,  the  same  having  been  eauKod  by  hia  deser- 
tion, a*  found  by  a  Iward  of  survey.     Card  7^1.  />«f//i?^fr.  i.S'5J. 

1070.  Par.  \'l(^,  \.  R.  (s4-e  ^  ltH;.'>,(M?/e), provides  thjit  "a  soldier  con- 
vietetl  by  a  court  martial  of  ulisenee  without  leave  will  Ite  charged 
with  the  expen»^e  incurred  in  tran.spoi'ting  him  to  his  j>rfip(>r  station.*' 
Jlrhf,  that  this  authorizv-s  a  stoppHge  for  tran.s[H>rtHtiou  and  t-ommu- 
tation  of  rations  for  himfielf  and  the  guard  sent  after  b:m.  Cards 
6068,  MarcK  iS09;  6375,  May,  IBW;  7180,  Octoi>ef^  IBW;  9177, 
Oet^ilHT^  1900. 
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1071.  The  reward  of  thirty  dollnrH,  niiide  payabtc  by  par.  156,  A.  R. 
of  l,S4);-{.  (ij*  nuH'iidvd  by  (r.  <).  .Sii;%  Wiir  I>])t.  lHti;i.  ih  not  due  niendy 
on  tin-  nppivhcnsitm  of  »  drK^rtcr:  he  iiuiwt  also  bo  di^liven-d  '"to  un 
offiiH^rof  the  anny  iit  thr  most  twrirrnk'nt  post  orrecruithig  station."' 
XXVI 11.  r.:r.*.  AJ'n'f.  If<fJ9, 

1072.  '\'\w  ivniouiit  of  the  ivward— to  oito  from  (i.  O.  835  of  18«S— 
iH  in  full  *'for  nil  exjM-nBL'n  incurred  in  nppie  ha  riding,  socurlng',  nrid 
delivering  ii  deserter."  nii«bursen»ent.s  nia<le  by  i/tfirHinn,  where  nii 
urrest  is  efftH-'ted.  are  at  his  own  risk,  and  cannot  h'^ill^-  he  reimbursed 
by  the  niilllary  iiiitbf>rittt^.     XX,  470,  March,  t86S. 

1073.  The  lej^il  liability  imposed  u[>oji  the  soldier  by  array  n^ffida- 
tioos,  t<j  liiive  the  miioiKil  uf  the  reward  .stopped  against  his  [*ay,  is 
quite  indeptrnderit  of  the  jmnishnwnt  which  may  be,  imposed  upon 
hini  by  senti'Me*.-  of  court  nmrtiHl  on  cotiviction  of  the  desi'rtion.  Such 
stoppage  need  not  !k'  directed  in  the  .sentence;  courts  martial  indeed 
haro  Rometinies  assumed  to  impose  it,  Hko  an  ordinar}'  forfeiture  of 
pay.  but  il.s  insertion  in  tlie  .'<entfm-e  addti  nothing*  to  its  legal  effc<^'t. 

1074.  Where  a  soldier,  yharg-ed  with  <tesertion,  in  acquitt^-^  or  where, 
if  convicted,  his  coiivIc-[i(>n  Is  fl'wtjtpri'frtj  by  the  (4)tii])etent  reviewing 
authority,  he  caunol  legally  be  made  lialile  for  llie  anioutit  of  a  rewani 
paid  or  payable  for  his  arrest  «s  a  desei-tcr,  since  in  sueh  c««ea  he  U 
not  a  deserter  in  law.  XXVI.  ft47.  Juhj.  V.W.'i,-  XXX.  47,  Stj'fetnfifr, 
1SG9.  Similarly  fuhi  where  the  acfjuittal  was  ^inappmr-^i  by  the 
reviewing  authority.    36,  ^50,  N^>wmher^  JS89, 

1075.  Where  a  soldier,  for  whose  apprehension  as  a  supposed  deserter 
the  legal  reward  has  been  paid,  is  snlvst^quenlly  brought  to  trial  u[x>n 
a  charge  of  desertion,  and  is  found  guilty  not  of  desertion  bnt  only  of 
the  lessei'  and  distini^t  olTenro  of  aliseni**-  without  leave,  he  clejirly  can- 
not legally  !«*  held  liable  for  the  reward  by  a  stoppage  of  the  amount 
against  his  pay.  In  such  a  ease,  the  instrumentality  resorted  to  by  the 
l*]iited  Stjites  for  determining  the  nature  of  his  offence — the  court 
martial— having  pronounced  that  it  was  notdos^-rtion,  thoGoveniment 

'Theai-iaal  juynutntuf  thocoinpmimUim  in  hucIi  i-iu'i'k  in  aathorixed  by  thoanntial 
nntiy  apjimpnatfon  iicto,  which,  in  apprupriatinft  iar  the  inci'Ieiital  expent>«ii  of  the 
Qiiarlfniiuft^r  IVpartnifnl,  iiiduJe  b»  an  ilt'iu— "for  ibu apprt-lieninon,  Hecnrin^  and 
tlelivfTiiitc  of  dewrtcre,  and  the  ^\yfiim.-n  inL-nlent  to  thoir  pureuit." 

The  fart  of  the  offiT  r>{  h  ruBTim  (i>r  the  »rr«rt  of  a  dwwrl4»r  tloM  not  autbome  a 
bn-arh  of  Hip  |>eiH'c  or  eouuiiinwoii  ui  an  illi'tml  ail  in  niakiiiK  tlie  arrml.  See.  in 
thitioiiniei'iton,  t'lav  r.  t'liiti-d  .States,  I)o\'cn'iix  |(1.  t'lf"-),  ^,  in  whk'h  an  nIHcor. 
who.  umk-r  the  cnWrs  of  a  nuperi<ir,  without  jirevionnly  prtMuriiiK  proner  authority 
from  a  fivil  iimpt-lratL'  to  i-utcr  tuud  wtwrcli.  hsu  hrikcn  inl-JU  dwi'lluiE  liousc  for  (hi* 
purjiouc  of  nerunnjr  tho  arro;?!  of  certain  ile-ertcrn.  wiia  hcl'l  to  have  rommitli^fi  on 
unjtwtillablti  lrvM]>aw.  an<l  hixclnini  to  I>l*  ri'lmhi^rwit  bytWI'nileil  States  for  lht> 
flmniini  i>f  a  juiIkthciii  nTovcruJ  a^iu<!t  hlai  oa  uwuiiut  i>f  hi»  illiq^al  act  was  <lLe- 
allowed  bv  tb«  Court  of  Claims. 
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in  bound  by  the  i-rsult.  nnd  to  risit  upon  him  a  ponnlty  to  which  a 
drsprter  only  I'an  be  hubj\>ct,  would  be  grossly  arMtmry  and  wholly 
tiniiuthorixed.  Moreover  sueh  nctioii  would  lie  dilt'etly  ut  vuriiiupe 
with  iwr.  liJ-iA.  R.  (li:fiof  IsitA;  lai  of  ]H<H),  \Yhii-h  Hxehwuch  li«l.ility 
npon  the  soldier  tried,  in  the  event  only  of  his  coririctiou  of  deser- 
tion.' unIpK.s  ijideed  the  seriti'iice  of  the  eoin-t  expressly  jitujix  the 
amount.'  XXVI,  ;U7,  Juft/,  1SG,H;  XXVIl,  25.',,  ami,  (hiokr.  ISG^; 
XXXI,  4««,  ./wH.-.  IS71,-  XXXIV,  533,  51Hi,  yorefufhT.  1873:  XLII, 
315.  Juiu;  1H7U:  .■V3r>.  March^  JS80,-  XLIU,  222,  FSmmy,  JSSO:  49, 
150,  S<pUmh^T.  1801. 

1076.  To  entitle  n  person  to  the  rewurd  for  the  arresl  of  a  deserter, 
the  [Mirty  iirn'sted  must  )»•  still  a  soldiiM'.  Tliouj^h,  at  the  time  of  tlio 
arre,-*!.  the  perio*!  of  hi-;  term  uf  enlistment  may  hiive  expired,  or  lie 
tua}'  Ije.  unilei'  sentence  of  dishotiomhlB  diseharge,  yet  if  hu  hati  nut 
l»een  diseharji^'d  in  faet.  the  ollicial  duly  nittkitig  tho  arivst,  &<■.,  on 
account  of  a  desertion  eouiniitlfd  before  the  end  of  his  tei-in.  heeomes 
entitled  to  the  payment  of  the  rewai'd  specified  in  the  reg-uUitious. 
Similarly  luhh  where  the  soldiei'.  arrested  xvhen  at  lar^'  as  a  desert-er, 
had  Iteen  wnutnei-d  to  eoiifinenient  (withoiil  diwelmrge)  and  had  escaped 
therefrom.     63.  41.1.  Fthrmry,  IH'JI^. 

1077.  If.  in  view  of  the  limitation  of  the  I'iSd  Article,  the  soldier  has 
a  Icf^d  defence  to  a  prosecution  for  desertion  <G.  O.  '22  of  1K<.>3), 
the  reward  is  not  payalile  for  his  ai>pi-ohcn.sion.  66,  *2tU,  S^tt-mbtr^ 
1892;  69,  4^8.  JA///,  '/80J. 

1078.  When-  the  soldier  whon  arrested  had  been  absent  but  three 
days,  and  was  still  in  tiniforni,  ami  had  not  tteen  reported  or  dropped 
ott  a  deserter,  and  hU  company  commander  had  not  the  "conclusive 
e^ndenco"  of  hi.*  "■intention  not  to  return,"  referred  to  in  pir.  1*13, 
A.  R.  (133  of  iHdS;  144  of  1S«H),  /..Vrf  that  there  was  not  sufKcient 
evidence  that  he  was  a  deserter  to  ju.-*tify  the  payment  of  the  reward 
for  his  arrest  and  delivery.     S3,  '2ii~,  Af>rif,  isOO. 

1079.  A  soldier  left  hi.-*  ]x»st  and  was  .sul»*equently  apprehended  and 
delivere<i  to  the  military  authorities  as  a  deserter  by  a  civil  officer.  It 
was  snp]H>wed  that  lh^^  soldier  wjls  a  deserter,  hut  upon  his  return  he 
wa-s  adjudged  insane.  lUhi  that  the  statutory  i-eward  could  not  be 
legally  paid,  but  advised  that  the  expeniies  which  the  otticcr  had 
incurred  lie  paid  bini  fi-oni  the  appi*opriatiou  for  the  contingent 
expen.ses  of  the  army;  also  that  a  reasonahle  amount  in  addition  l>e 
allowed  him  for  his  services  and  made  a  part  of  the  expense  of  caring 
for  and  taking  the  man  to  the  asylum.     Curd  l-kt",  Junu  1895. 

'Tblfl  wmoluiiioti  ujiji  I.-. .iictimwl  in  by  th«  Attorney  Ovneral  in  16  Opiui.,  474. 
•8w  (1.  O.  »8  of  isyo.  umeiiding  A.  It.  125  (127  of  ISyfi;  138  of  IWl).     Sw)  uWo 


note,  ]Atfe  -50,  Cuurt-Murliiil  Manual  (1901 }. 
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1080.  Tlie  arrpst  made  miwt  lio  a  legsl  one.  Thus  hfi^l  that  tbe 
rewnrd  was  m>t  payable  for  an  arrost  niado  on  the  soil  of  Mexico, 
involviii;;  a  violation  of  the  temtonal  liyhts  of  that  soveif  tjftity.  An 
act  doiio  in  violation  of  law  rannot  be  tlie  basis  of  a  \c\t\\\  claim.  LV, 
\\-l,  Mnrrf,.  /.V.W.-  37,  495,  ./fiMtwri^,  IS90;  Card  X^Ql^JamMry^iSSS. 

1081.  Where  the  deserter  was  not  arrested  by,  Hut  Htir/vniffTf^f  him- 
self to,  the  eivil  nflieial,  who  In  jjood  faith  took  him  into  eustody  and 
a'etio'ly  held  and  duly  delivered  him,  mhiiRfd  that  there  had  lieen  a 
HubstUntinl  up]irehension  for  the  purpose  of  reward  and  that  the  reward 
•was  properly  ]iuyable.'  LI  I,  i^lt;-?,  Juiu .  JS.S7/  68,  i;^,  Khrifirij,  lSJ-i3; 
t'ani  liiStO,  'Apr!K18SS. 

1082.  The  delivery  should  be  personal  and  manual  on  the  part  of  the 
civil  odieiiil.  Where  a  M)!diei'  wlin  had  deserted  was  seuteneed  to  a 
penitentiary  as  a  horse  thief,  and  at  the  end  of  bis  term  of  imprison- 
ment a  I'.  S.  mni*ahal  caiLsed  iiiformatifin  that  he  wan  a  deserter  to  be 
conveye<i  to  the  commander  of  a  m'iifhhoriiif;  military  |Jost  who  thcre- 
iijmn  had  him  arrested  and  brought  to  the  posit,  held  that  the  marHhal 
was  not  entitled  to  elaim  the  reward.      50,  ;i4I,  Norttuh'-r,  1S91. 

1083.  So,  where  a  eivil  oflieial  merely  informed ii  eaplain  of  artillery 
that  two  soldiers  sen'iti)^  in  his  battery  were  deserters  from  the  IJat- 
talioii  of  Krifjineers,  hrfd  that,  thonjrh  sueh  information  was  correct, 
the  ortirial  was  not  entitled  to  the  reward;  and  that  the  aiiuiunl  of  iho 
sunc,  whieh  had  been  cironeoushi  paid  him  on  the  eertiticute  of  the 
i-aptain,  should  be  charged  against  the  latter  under  ijur.  "3ii,  A.  R. 
(^.■>4  of  lH;t.>).     34,  -JUS,  A»ffUi<t,  JSS9.     And  see  87, 495.  Januat-y,  JSSO. 

1084.  I'nder  pars.  V2i  and  13rt,  A.  R.  (135  and  137  of  liWl).  the 
delivery  of  a  deserter  to  a  detachment  sent  in  pursuit  of  faint  entitles 
the  civil  officer  who  made  the  arre.st  to  tbe  reward.  Under  par.  138, 
tbe  expense  of  transportation  of  the  deserter  fn>tii  place  of  delivery 
to  bill  station  or  the  place  of  trial,  is  a  distinct  charge  not  Included  in 
the  rewai-d.     L'urd  3405,  July,  JS97. 

lOeU.  The  fact  that  a  deserter  was  discharged  on  habeas  corpus  pro- 
cei^dings  on  the  ground  of  minority  at  enlistment.  i«  not  ground  for 
refusal  of   imynient   of   reward    for  his  apprehension.     Card  3717. 

1068.  The  reward  shonld  Ito  withheld  where  there  is  evidence  of  ont' 
limSiiu  iM'tween  the  alleged  desert^^r  and  the  civil  official.  ^-Irfrtvf'/thBt 
B  suspicion  of  such  collusion  was  properly  entertained  in  a  ease  where 
the  soldier,  after  anabsenceof  but  a  few  days,  voluntarily  surrendered 
himstdf  at  or  near  the  post  of  delivery  to  a  policeman  who  turned 
him  over,  without  expense  or  difficulty,  to  the  military  authorities 
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vbo  (lid  not  treat  him  a»  a  deserter  hut  cauitctl  him  to  ho  charged,  tried, 
and  convicted  a$  an  ahs^ntee  without  Icnvc  only.    44.  (Ji.  UH),  .Vwwm- 

1087.  An  officer  of  the  customs,  empowered  hv  law  to  make  niTests 

of  persons  violfttiujf  the  revenue  hiws,  but  havinp  no  such  general 
authority  as  is  oi-diiuirily  pas-scssed  hy  peace  officer  ■'  to  arrest  offend- 
ers" (ftceordinjT  to  the  term^  of  the  iiet  of  Oct.  1,  1890.  uuthorizing 
certain  civil  oflitials  to  arrest  deserter^f),  /(t-A/  not  entitled  to  lie  paid 
the  regulation  reward  fur  the  apprehension,  (&c..  of  a  dc^citer  from 
the  anny.     46.  397,  Aprii,  J891. 

1088.  If'l'J  that  a  juctice  of  the  peace  of  Idaho  wa.*  not.  by  the  law*« 
of  that  Statt-,  a  pi-ace  olficer  or  authoriKcd  to  ari-est  offenders,  and  was 
therefoiv  not  within  the  terras  of  the  act  of  Oct.  1,  1890,  or  legally 
entitled  to  he  paid  thp  reward  for  the  fti"i¥!*t.  &<■..  of  a  de.'^erter.  Such 
justice  may  hy  hiK  wunant  authorize  and  thus  cau.se  aiTestJ*,  hut  actual 
arrest  [>ertuins,  under  the  laws  of  the  State,  to  another  clas.-* — bheriffd, 
coii(*tiihlL',-',  city  nmrj-baU  and  p<ilieemeii,  57,  HI.  D':<':/iih''i\  JHU2.  But 
held  that  a  member  of  the  Indian  iwlice,  e.stal>lisihcd  under  the  rejfula- 
tioDi!  of  the  Indian  Office,  was  a  civil  officer  havinj;:  authority  to  arre«t 
ofleudci-5.  and  wa«  entitled  to  the  reward  for  the  arrest  of  a  deserter.' 
Card  a4«,  OvU^v.  IHOk- 

1089.  Far.  MA.  A.  R,  n^  amendnd  hy  par.  IL  of  ti.  0. 100,  Adjutant 
Gcnerrtl's  Oihee,  ISim  (A.  K.  i;ir.  of  llJoi),  in  addition  to  mukint'  pro- 
vision for  the  jHiyuient  of  a  reward  of  i&Hc  to  u  i-ivil  officer  for  the  appre- 
hension and  delivery  of  a  deserter  from  the  military  «eniee  pit)vide» 
that  the  officer  making  the  arrest  '"will  al-^o  he  reinihursed  for  uetual 
cost  of  tielfl?t»  over  the  .shortest  usually  traveled  route  for  Iiiiuseif 
to  and  from"  the  phice  where  the  deserter  is  delivered  to  the 
military  authorities  and  for  (he  ila-ierter  to  r*;ieli  place,  ilie  tol4ll 
amount  not  to  exceed  %'is\.  ihld.  that  the  pbrii-ne  "•actinil  eoht  of 
tickctti''^  would  not  include  an  ex{K>nditure  for  earriajiTf  hin;.  hut  [my- 
aient  of  itenw  not  eoiiteiupliited  hy  the  rejruliitions  and  not  to  exeeed 
9>50.(K)  ill  iitl  (including  the  reward),  umy  be  paid  hy  »|x-4'inl  authority 
of  the  Secretary'  of  War  under  the  appropriation  act  {of  March  3. 
l-Sl'lt).  uiakiiijf  pruvision  for  (he  imymeiit  of  rewaivi  and  expi'iines. 
Cuixb  85SH.  July.  1900!  .MlfltJ.  Kjjtt-r/ifjtT.  IffUO.  Ho  whuri_'  a  dewrter 
from  the  United  Statea  Army  in  Porto  Kieo  surrendered  tothernited 
Stalf-H  Minister  in  Veneziiehi.  and  tin.'  laUei'  ^ent  him  hack  t"  1*0110 
Kico.  hut  \iliile  holding  him.  iiifurivd  nn  t-xijciiiic  of  lliiiiy-,-ix  tUdlai's 
for  bis  boai'd,  it  was  At^lt/,  that  the  expenditure  being  le»4  than  lifty 

idollar»  and  not  heing  an  item  proWded  for  in  the  regnlation,  .should. 
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ln.'f()iT  jmymcnt,  Tw  Rpr'4^ially  nuthonzf^l   by  the  Secretary  of  War. 

Caiti  i^u.  Ma;/,  trm. 

1090.  The  law  iiuthorizes  the  pnymeiit  of  it  reward  "for  the  Mppre- 
hension,  .securing  mid  delivery  of  deserters."  In  pnu-tjee  the  word 
"dejM'rterw"  as  here  Uised  is  eonstnied  to  include  .soldiers  i-harged  with 
desertion  and  is  not  limited  to  soldiers  eonviebed  of  desertion.  The 
rewam  would  thei-efoif  be  pLiyable  though  the  soldier  were  subse- 
quently discharged  without  trial.     Ciii*d  .Sl*73,  JA///,  IffOO. 

1091.  Circular  No.  11»  A.  G.  O.,  1883,  declai-es  that  the  rewnrtl  shall 
not  be  paid  where  the  desei-ter,  at  the  time  of  arrest.  "  is  seiTing  in 
some  other  branch  of  the  army,"  &c.  Thus  A^/(/  that  the  reward  was 
not  jmyablR  for  the  arre«t  of  a  de«erter  from  the  cavalry,  who,  sulKie- 
quently  to  his  de.sertion.  had  eidist+'d  in  an  infantry  regiment  in  which 
he  viiit*  serving  at  the  date  of  the  arrest.    65,  ;i35,  •/««*■,  1S94' 

1093.  Where  a  civil  officiHl,  having  made  au  arrest  of  a  de^rter^ 
concealcil  him  from  the  military  authorities  and  afterwards  permitted 
or  connived  at  his  escape,  rt<y/rttj/i^iitff(l  that  the  Attorneji'  General  Iw 
re<|uesited  t«  intttrurt  the  proper  U.  S.  district  attorney  tn  initiatfi 
proeeHlingH  under  See.  .W'lS,  Rev.  St-s.     XI<1,  4S1,  Dfc^tnhfr,  Jft7S. 

1093.  Kvery  de«ertion  ineludca  an  absence  without  leave.  Upon  a 
trial  for  desertion,  the  oeeusod  is  tried  abio  for  the  absence  without 
leavr  involved  in  the  offence  charged.'  If  aequitted,  iriihmit  iVA^rm- 
titm,  of  the  de-sertion,  lie  i.s  ac<)uittcd  also  of  the  lesser  offence.  If 
convicted,  as  he  may  Ite,  of  tlio  lesser  offence  only,  under  a  charge  of 
the  greater,  he  is  acquitted  in  law  of  the  latter.  XXXIU,  123,  s/f/Zy, 
IS73.     See  S  IJirttt, /*wf. 

1094.  The  right  of  the  Tnited  States  to  arrest  and  bring  to  trial  a 
de,scrt*'r  is  pammoimt  Ui  any  right  of  control  over  him  by  a  pawnt  on 
the  ground  of  hia  minority.'  68,  ^87,  March,  1893:  Card  1967.  ,hnu- 
anj,  1S96. 

1095.  Knli.>ting  in  the  enemy's  army  by  prisoner  of  war  is  de.sertion. 
unless  submitted  to  as  a  hittt  resort  to  save  life  or  escape  extreme  suf- 
fering, or  to  obtain  freedom.  Thus  htld  in  a  ease  of  a  IT.  S.  soldier 
who  entered  the  service  of  the  enemy  from  Andei-sonville,  Ga..  in  the 
civil  war,  that  the  burden  of  proof  was  on  him  to  establish  that  ho 
resorted  to  such  enlistment  with  design  of  effecting  his  escape  and 
rejoining  his  own  nnny;  and  that  his  abandoning  wuch  enlistment  and 
coming  within  oiir  lines  at  the  lirst  opportunity  wa.-*  material  evidence 
of  such  a  design.     43, 144,  Octoh^r,  1S90;  61,  ItXi,  D^-gvihe}\  189t. 

1096.  A  soldier  who  had  been  extradited  from  Mexico  solelv  on  a 


'  See  13  f>|.iiip.  At.  Oph,,  460. 

*  in  rt  0»M('iiuw,  37  Feil.  Kfp.,  068;  In  rt  Kaufnuui,  41  id.,  876.     And  compare  In  rt 
Grimley,  137  U.  S.,  147.  and  in.  re  MorrisBey,  .U,  157. 
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char^  of  theft,  heM  not  liable  to  trint  as  a  deserter;  the  priiuiplo  tlmt 
a  iwi-sw)  extradited  oii  m-i-ouiit  of  a  rortaiii  nlh%t'd  offciR-o  i»  txi-mpt 
from  trial  on  any  oth*T  crijuinal  otfeiice'  beiiiy  deemed  applicable 
where  the  other  offciit-e  i»  a  uiilitarj'  oue,  37,  4'.ty.  and  38,  107,  Jan- 
utiri/.lf?00;  49,fl2,  Sepft:inhcr,lH'^l.  A  deserter  from  ouranuy  cannot, 
iu  the  al»s.eiice  of  any  inteniatioual  cwriveiitioii  allowing  jl.  ie;rall>'  'x^ 
arrested  as  such  in  Mexico  and  brought  theme  into  Tcxa»>.  39,  458, 
Mfirch,  1S90. 

1097.  The  amenability  to  trial  of  a  deserter  from  an  enlistment  in 
(he  army  is  not  affected  by  the  fact  that  when  he  enlisted  he  was  a 
de«Tter  from  the  Marine  Corps.     XLVlll,  L'03,  lMt:uihi-i\  ISH-J. 

1098.  lldd  that  a  deserter  from  a  volunteer  regimi-nt  was,  after  the 
di^liandment  of  the  volunteer  army,  no  longer  uiuenuble  to  the  mill- 
tan'  jurisdiction,  having  become  thereupon  ii  ciciliiin.  12,  ItiG, 
Amj'/jft,  1S90:  60.  I'Ji',  Noeftnht-r,  mH :  Card  4;t-l,  Octnbt-r.  ISii.^.  The 
liability  of  such  u  de!<erter  to  trial  and  punishment  by  court  uiHrtiiil 
eonlinuet*.  notwit.hst«nding  the  muslor  out  of  his  own  regiment,  until 
the  entire  volunteer  nnuy  has  been  iiuislered  out  of  service.  Card:* 
M\K>.  rt433,  May,  1899;  «593,  June,  1S99,-  ^(iQ5.  September,  1900. 

1099.  A  civil  employee  of  the  Quartermaster  Depai-tnu-nt  does  not 
be*.;ome  liable  U!<  a  d&tert^fr  by  alntidonitig  bis  emptoyiuent.  L,  :^^t>, 
April.  JSSS. 

1100.  The  so-called  *' deserter's  i"olense."  provided  fnr  Uy  {}.  (),  5.5 
of  ISitO,  is  aiTorded  when,  by  reason  of  the  jwriod  wliieh  has  elu.pt*cd 
since  the  end  of  his  term  of  enlistment,  the  deserter  «-ould  sueeexs- 
fully  pleiul  the  statute  of  litnitatiun  to  a  prosecution  for  liin  dt^sertion. 
This  jx-riod  is  complete  at  (he  expiration  of  two  yi-iirv^  from  the  end  of 
his  term  of  enlistment,  exelmiivo  of  atisenws  meanwhile  from  the 
United  States.  Rii(  where  it  soldif-r,  who  would  liiive  bi'eti  eligible  for 
f^uch  ndease  on  May  i'lb.  |S!»4,  wan,  in  Fi-liruai-y  priM-ediiig.  ni-n-sted, 
brought  to  trial,  eonvieted  and  sentenced  to  be  dishimoriilily  dtti- 
eharged,  and  wa**  so  discluirged  iiccordiiigly,  fu/i/  that  ht*  wim  not 
within  the  privilege  of  the  gi-nei-al  [irdei-.  uihI  that  the  leleu,-*!'  ecndd 
not  Ih' ac.-onled  him.'     66,  18»,  Jnrw,  JS.^:  Card  41S0,  A/fti/,  IS3S. 

1101.  The  "deserter's  release"  is  intended  for  deserters  In  whose 
favor  tJie  limitation  of  the  present  Ui'Ad  Artidti  of  War  lias  fully  run, 
and  who  therefore  have  a  jierfect  defence  to  a  prosecution.  It  was 
designed  to  securtr  them  against  proceeding.-*  for  desertion  and  U^  avoid 
the  espenries  to  which  the  (Jovernm^'iit  might  be  put  iu  tlie  matter  of 
their  arrest  and  trial.  But  it  ia  not,  and  cannot,  in  view  of  the  pro- 
v  isions  of  the  4th  Article  of  War,  serve  a-s  a  discharge  from  the  army. 

'  I".  8.  F.  Raim-htT,  ii«  r.  K.,  w;. 

'See  Circ.  fi,  A.  G,  O,,  1894,  an  to  the  purpose  and  eff«?t  nf  tbe  "  reletwe." 
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The  language  of  G.  O.  55  of  lyyij.  whiih  dexmbes  it  tt6  a  relense 
''from  tlif  ai-my  "  i*  thcrefoi-G  faulty.  58.  ■.iiiH,  March,  JffBH;  61.  43*). 
S*:ptrmh;i\  m.i;  62,  1.    Ot:tvh:t\  1893:  63.  30.  Decvmhii\  1S93;  347. 

1102.  A  deserter  who  has  l>oen  oiiuo  dishonorably  dischargod  is  not  a 
HuUjott  for  the  "reloato'* — does  not  Iwlong  to  the  s^lus.^  of  pei-sous  for 
uhom  it  is  inteuded.  63.  3:i,  Jhoimbfi\  IfiUS.  It  is  du*igiied  for 
tsoIdit-Tu  actually  in  service.  In  cannot  tbei-efore  uow  l>e  given  to  one 
who  wa«  a  soldior  of  a  volunteor  oi^ni/ation  during  thp  war  of  the 
Kcl>elIion.  63. 1,  (ict<^-rs  1893.  Nor  i-an  it  bo  iwiuctl  in  a  ease  of  a 
soldier  who  haa  deceased.  52,  3:it»,  .Vart'/i.  1892.  As  it  is  only  issued 
in  cases  of  desortere  who  may  i^uccesjifiilly  plead  thi'  limitation  of  tbe 
present  H.'3d  Article,  it  should  not  be  given  where  the  desertion  was 
committed  in  time  of  war.     Card  90.  Ju/t/,  1894, 

1103.  Tbe  persons  from  whose  military  record  there  may  be  a 
rejiujvtii  of  the  charge  of  desertion,  under  the  act  of  March  2,  IMSfl,  c. 
31K),  are  those  against  whom  sucti  a  charge  is  "now  istanding." 
De-serlciv-,  therefoiv.  wbase  cases  bad,  at  the  dat«  of  the  mrt,  been 
judicially  did}'  disposed  of— by  trial,  conviction  and  sentence  by  court- 
martial — art'  not  within  tlie  puniew  of  the  statute.  LIU,  143, 
Octv^M-r,  lS80;  18,  I'M],  Au<fueL  18S7;  Card  3.^9,  S'-j?tt^iif»-r,  189^. 
Similarly  /f/d  with  respect  to  deserters  reatored  to  duty  without  trial. 
In  bulb  ea.ses  (conviction  by  court  martial  and  restoivtion  without 
trial)  tJic  charge  of  dewcrlion  no  longer  reiiialiis.  but  the  fact  of  deser- 
tion has  lH.-coinu  a  matter  of  record  and  etinnot  be  removed.  Curds 
2<m.  2(J25,  Jitniuiry,  1896;  2«6it.  October,  1896:  2Ua4,  Fthrutiry,  1897. 

X104.  /AA/ tiiatasiildici"  had  '"served  faithfully  "  in  the  sense  of  sec. 
1  uf  the  last-named  act.  when,  having  laren  sentenced  to  reduction 
and  contiiiemont  on  eouvictiiin  of  doMyrtion.  his  sentence  bad  beon  duly 
executed,  and  he  had  thereupon  rcturru-d  to  duty  and  served  for  aeon- 
Hidcmble  further  period  in  it  status  of  boiuir.  36,  iK-t,  fJi-iiJ/trTt  1S89. 
Whether  a  soldier  served  '"faithfully"  within  the  meaning  of  the  aut 
is  a  matter  for  the  Secretary  of  War  to  determine.  The  fact  that  a 
soldier  may  have  lM*en  tried  ami  punished  liy  court  martial  doi's  not 
per  se  render  his  servieo  unfaithful,  b^ch  coise  should  be  decided  ufion 
its  own  nierits.     Caril  3(WtI.  Jftinh,  1^97. 

1106.  The  act  of  lissn  provides  that  the  charge  uf  desertion  shall  be 
removed  if  the  soldier  baa  "  ser^'ed  faithfully  until  »  »  •  May  lut, 
18i!6,  having  previously  .served  six  months  or  more  *'•••.  /ft-M 
that  the  six  months  of  sen-ice  need  not  have  lieen  continuous  provided 
they  were  actually  Bcned  tjeforc  ilay  Ist.  1865,  and  the  soldier  was  in 
8en-icc  at  that  date.     48.  Hl&.Ju/t/.  1891. 

1106.  Whei-e  a  soldier  was  insane  at  the  time  of  Ills  desertion  hdd 
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tljat  the  clmrgi*  of  tletfertion  should  be  removed.     Card  ff70,  yinvmler', 

1107.  Ildd  that  a  holdter  was  not  within  the  description  of  the 
"third"  tUvisioii  uf  »w.'.  2  of  thu  ut-t  of  18:^9,  of  having  Iwen  "dis- 
charged" from  wervice  by  a  court  of  '"  coiii|>Qti*nt  juriMdit-tion."  who 
had.  118  a  minor  euliated  without  consent,  l^'on  diwburged  ui>on  habaiv 
corjntjf  bv  a  State  court.'     32,  313,  J/i/y.  IHHB. 

1108.  A  soldier, who  enlisted  Aujjust  1*},  ls*i^.  foi*  three  yetir!*.  deserted 
May  1*>,  ISW,  was  arrestod  Ai>ril  20,  1SU5,  and  a^in  des(>rt*!d  Sep- 
tt'mbi^r  29,  18W6.  There  wa.s  thus  two  eliarjfes  of  desertion  standing 
against  hlni.  Under  the  Preciident'H  proeluniation  of  March  11th,  18d5, 
nil  dej«!rtftrs  who  returnod  to  sen'ice  within  sixty  days  were  imrdoiied 
*'on  condition  that  they  •  •  •  ^,irve  the  remainder  of  their  orig- 
inal terms  of  ealiMtnient  and  in  addition  thereto  a  period  etjual  to  the 
time  lost  by  ilesertion."  And  u  War  Deimrtment  ciTfriilar  of  May  '1\\, 
lS(i.j.  provided  that  when  deserters  had  been  arrested  dnrinjf  tho  eon- 
linuaneeof  the  iMiid  pro<^laTiiation  they  «hould  be  entitled  to  it:*  benetit.s. 
In  the  piirticular  nuse  under  consideration  the  woldierwaw  arrn^ited  dur- 
ing the  continuance  4)f  the  pi-oclamalioii  and  was  tlieref{)re  [mrdonod 
on  the  conditions  named  therein.  He  thus  UeL-jiTUo  obliged  to  serve 
until  July  iO.  IS*!*;,  but  ii.s  he  failed  to  comply  witii  thiii  condition  by 
deserting  September  ^9,  1865,  held  that  Ixith  charges  of  desertion 
should  Ih'  allowed  trv  stand  agnin.st  him.     Card  I3i*(>,  July,  tf<9>'i. 

1109.  A  .soldier,  who  had  sueecfsively  oiilisted  in  and  deserted  from 
two  cojupanies  of  the  same  volunteer  regiment,  returned  in  response 
to  the  Pre^idcnlV  proclnmatiim  of  March  lo,  18(»a,  and  nerved  out  his 
fin*t  enlistment.  VA  W  Ihut  the  proclamation  opei-ated  as  a  pardon  for 
Iwth  of  hid  desertions,  and  that  he  should  be  treated  as  discharged 
from  his  second  enlistment  by  his  restoration  to  duty  in  the  lirat. 
Canl  3447.  Augui<t.  1897. 

1110.  The  act  of  May  IT.  ISSB,  provide<i  ihat,  where  a  soldier  of  the 
war  of  the  ivljcllion  deserted  from  one  organization  and  within  three 
months  enlisted  iti  imuthcr,  the  charge  of  desertion,  if  certain  facts 
were  shown,  should  be  removed  and  ii  certiticate  of  discharge  issued 
from  the  organization  in  wliii-h  lie  lirst  served.  Il-^ld  that  the  puri»0(*e 
of  this  legisluihm  wiu*  to  change  the  status  of  lieneficiaries  under  it 
from  that  of  deserters  to  that  of  Moldier?f  honorably  dis4'harged  us  of 
the  date  of  their  desertion.     Cai-d  20i>i>,  March^  ISOG. 

1111.  See.  3  of  the  act  of  March  2, 1SS9,  provides  for  the  removal  of 
H  charge  of  desertion  if  the  following  three  condition,-*  arc  fulfilled,  viz: 

1,  That  the  soldier  enlisted  iigain  within  four  months  of  the  di^scrtion; 

2,  that  he  served  siioh  t<!rm  failhfulEy;  and  3.  that  such  i-e-etdistnient 

'  But  ee«  the  prorltdon  ae  amended  by  act  of  Man<h  2,  tSdt  (1  Sup.  Rev.  Sla.  901). 
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was  not  mrtdo  for  thp  ptirpone  of  Hwunng'  bounty,  ?fl\^  solHipr 
(Iciiprtivl  on  IVcemher  it,  isijl,  and  enlUtPd  on  the  13th  of  the  same 
month  ill  anotlier  rcy-imf-nt,  dejserted  from  tlie  Iatt«r  rrjj-impnt  on 
Jammrv  Sth.  lSH:i,  i-nlistwl  nn  thi-  15th  of  that  month  in  a  tbird  rojfimont 
and  was  hoitomhiy  rtijichnrgod  from  this  enlistment.  Kach  of  the  la-st 
two  enlistments  was  made  within  four  months  of  thp  desertion  in  the 
preceding  enlistment  and  neither  of  thoni  was  made  for  the  pur^www  of 
seeuring  bounty,  etc.  IMd.  therefore,  that  a.-*  he  served  the  thiivl 
enlistment  faithfully  the  charge  of  desertion  pertuining  to  the  i^eeond 
enli.'^tinent  wa»  properly  reinuved.  hut  that  smli  nMnoval  and  the  eon- 
sequent  isuuc  of  an  hotiorabk-  diMiihiirge  did  not  Hllect  the  fact  that  be 
did  notaei*ve  thatenlL-^tnient  faithfully.  Further /*t/i7.  thei'efort*.  that 
the  rharge  of  desertion  pertaining  to  the  first  enlistmeDt  could  not  be 
removed.     Card  HH^i*,  Morrft,  J^9H. 

1112.  While  the  first  section  of  the  act  of  March  2.  1889.  ppo\-ides 
that  the  vharge.uf  desertion  standing  agaiimt  u  I'nfuntefr  soldier  who 
served  until  May  1,  1^*35,  and  had  previously  served  »ix  months  shall, 
be  removed,  etc.,  there  ia  no  good  ground  for  holding  that  the  act  fks  & 
whole  coiitain^i  any  provision  that  would  warrant  taking  May  1,  ISiio. 
&!*  the  clo.se  of  .the  war,  w  far  ii»  a  soldier  of  the  regular  anny  b  con- 
cerned, or  a«  a  date  before  which  a  dei^ertion  must  have  occurred  to 
mako  see.  S  of  the  aet  applicable.  Thus  where  »  soldli-r  who  had 
enlisted  in  the  regular  aniiy  ou  March  17,  IKtU,  dei^eiled  Augu.st  2(), 
18rt5,  and  eleven  days  thereafter  enlisted  in  another  regular  regiment 
not  for  the  pui-pose  of  bounty,  etc.,  and  wiu*  honorably  discharged  there- 
from. littU  that  the  charge  of  desertion  should  be  removed.  Card  S^jUfl^ 
Jfarcfi,  18$S. 

1113.  A  volunteer  .soldier,  having  enlisted  in  tSfil  for  three  years, 
deserted  in  istiii  and  within  a  tnonth  onli.'*ted  \n  the  navy  for  one  year, 
from  which  enli^tmeiit  at  Che.  expiration  thereof  he  rei'eivi>d  an  honor- 
able diufharge.  He  thu.s  escaped  in  fact  one  year's  service  under  bis 
army  enlistment.  Il'hi  that  liis  thus  avoiding  one  year's  .sorvice  wan 
not  a  gratuity  within  the  meaning  of  sec.  3  of  the  act  of  March  2. 
1889,  and  did  not  preclude  the  removal  under  that  .section  of  the  eluii-ge 
of  desertiuu.     Cards  WA.  Augmt.  IH4;  :Ji>90.  Ajt*'/,  IS'97. 

1114.  By  section  13,  of  the  enrollment  act  of  March  8,  1S63.  a 
drafted  man  who  failed  to  report  to  the  board  of  enn»lhnent  was 
declared  "a  deserl^r"' and  triable  therefor  by  court  uiiirtial.  Held 
that  this  wection  iTn|x>sed  upon  him  the  single  duty  of  reporting  to  the 
enrollment  boiird,  and  to  that  extent  and  for  that  purpose  only  gn^e 
him  a  military  status;  that  prior  to  his  acireptiinci"  or  rojeetiun  by  Iho 
Inard,  he  waH  not  f^dly  in  the  military  serviev  of  the  United  Statea^ 
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nor  a  soldier  nritbin  tho  ordinary  nifaiiing  of  that  term.  ^Vhere  such 
u  diuftinl  ]iiuii  failed  to  report  and  Hubsp'riui'nlly  within  four  months 
eolisti-d  elspwherp,  held  upon  an  applirution  by  him  to  have  thft  charge 
of  deHertion  removed  under  tho  act  of  March  2,  188!f,  that  not  being 
n  soldier  in  the  niilitary  i-enirc  within  the  mcnning  of  the  act  at  the 
time  he  became  a  "desert^ir,"  the  name  did  not  apply  to  his  i-H«e  and 
that  therefore  the  charge  could  not  be  rfiuiovod.  Carda  2041,  iJ043, 
^f>l>i.  1S9G. 

1116.  Sec,  7  of  the  act  March  3,  1&87,  provides  that  tho  charge  of 
desertion  shall  not  Iw  removed  if  the  soldier  left  his  command  while 
in  arrest  or  under  charges  for  hreach  of  militiiry  duty.  Where  a 
Mjidier  dei^erted  in  18(ifl,  while  in  arn'.st  and  iirider  charge-s  for  breach 
of  military  A\xXy, after  the  expimtton  of  his  term  of  enlistment,  it  was 
liehi  that  be  yvat*  still  ii  soldier  at  the  time  he  dei>erted  and  that  there- 
fore the  section  mimed  applied  in  bif<  ciwe  and  precluded  a  removal  of 
the  charge  of  deeiertion.     Card  309»,  Ajtril^  IS97. 

1116.  IL}d  that  a  charge  of  desertion  entered  against  a  soldier  in  a 
particular  term  of  eidistment  is  removed  by  an  boromble  diKebarge 
from  such  enlislment.     Card  ^41,  May,  1896. 

1117.  .V  i)ardon  doen  not  o|)erato  retrotu-tively,  hmcI  i-Hnrot  therefore 
'•remove  a  charge"  of  demM-tion.  L,  305,  Juiu-^  JMtJ.-  42,4iiH,  Jw/r/j*/, 
JS9l>;  43.  3U,  S^ptetnhvj\  JSSO.  It  does  not  wipe  o\it  the  (act  that  the 
party  did  dc'*ert.  nor  r-an  it  make  the  i-er-nrd  say  that  he  did  not  desert. 
It  cannot  change  facts  of  history.     68,  44*';  .V'trrh,  IHU3. 

1U8-  A  deserter  at  large  from  the  volunteer  army  was  drafted  in 
liiG-l.  and  -ervM  as  ii  drafted  .<oldier  until  mastered  out,  ffrld  rhat 
his  stattLs  as  such  dnifteii  soldier  wa-*  unaffected  by  the  fact  that  lie 
was  in  desertion  at  the  time  he  wa^  drafted;  nor  was  his  status  as  a 
soldier  in  desertion  affected  by  hi-j  being  drafted  or  by  his  service  as 
ft  drafted  man.     Cant  :iloti.  Sfinh^  is'M. 

1119-  Ordinarily  desertion  would  i»e  suflicient  evidence  that  service 
during  the  term  in  whii,-liit  occurred  was  nut  honest  and  Caitbful,  but 
if  in  an  exceptii>mil  case  llic  .Secretary  of  War  shoulil  decide  that  it 
was,  notwithstanding  the  desertion,  be  would  be  acting  within  hi»  dis- 
cretion under  tile  act  of  August  1,  1SH4.  The  provision  in  the  act  of 
June  Iti,  ii^'.'O.  that  desertion  renders  service  not  iionest  and  faithful 
it}  limited  to  tho  purposes  of  that  act  and  doea  not  control  enlistments 
under  the  act  of  18<J4.  Cards  -Am.  Jun  uarrj,  1S90;  3121,  Manh,  1890/ 
353*1.  Srj>(t'inl>er.  1897;  874*4,  June,  J'S9S. 

IISO.  When  a  soldier  desertu  from  one  regiment  aud  enlists  in 
another  he  may  I>e  hcKl  to  sene  out  both  enlistnicnts  or  either  of  them. 
In  thu  latter  va»o  all  that  need  be  dune  is  fur  the  Cruvvrumeiit  tu  abau- 
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don  tbi' enlistment  in  one  regiun^nl  (ordinarily  by  a  diM-hargc  tlinro- 
froiu  nithout  honor)  aiul  rwH^gniw^  thi?  t>nliritnient  in  thit  other.  Xo 
transfer  \s  nctressary.     Card  2115,  J/nrtr/i,  1S9G, 

1121.  There  is  no  liiw  c'xt«ndin|r  aiimcHty  to  BolcUora  who  are  now 
detM'rtoi-M  from  thii  L'.  S.  urniy.     t'lird  7T8,  Dtccinh/'r^  1S94. 

1122.  Thn  restoration  of  a  deserter  to  duty  without  trial  under  par. 
12y.  A.  IS.  (13i»of  IWl),  does  not  opemte  jw  un  ii»|uittal,  or  relieve 
the  deserter  frotn  the  forfeitures  of  piiy  im-urred  hy  o])entti4m  of  law 
under  purs.  151S  and  1514,  A.  K.  (13S0.  13S1  of  1895:  1567,  1M8  of 
llWl.)  L,  1S2,  Mi/vh,  ISS6;  31.  ad4.  D..wmber,  1SS7.  Nor  doe»  it 
operate  to  reaiove  the  charge  of  tU'^ertion  and  tjutMtitutc  therefor  that 
of  absence  without  leave.     Curd  4076.  Aprit^  1898. 

CISBUESIVQ  OFFICES. 

1193.  A  disbursing  officer  of  the  army  who  has  paid  out  public 
moneys  upon  voucher!-  whicli  prove  to  have  been  faUe  or  foi-ged  ia 
personally  respon.sible  to  the  United  States  for  the  amount  of  the  loss; 
and  it  is  tlie  usa^je  of  the  Government  to  hold  axu-h  an  officer  so  respon- 
sible, however  innoeonf.  nf  criminality  he  may  be:  the  fact  that  he  has 
aetiNl  in  ifood  faith  not  atToetinjr  his  legal  liability.  Such  an  officer, 
further,  is  not  entitled  to  call  upon  the  Govei-nment  to  prosecute  a 
civil  suit  against  the  party  chargeable  with  the  fraud,  but  be  may 
legully  himself  initiate'  such  a  suit  if  he  desires  to  do  so  for  his  own 
indemnity.  XVI.  (i35.  Hctoh^r.  lS6o:  XXVIIl,  30,  42.  Auffmt,  186S; 
XXXII.  ^:>'i,  Jf'irc/,,  1873. 

1124.  It  i-j  in  accoi-dauce  with  the  usage  of  the  military  ser\"ice.  as 
well  as  the  geneiiil  practice  under  existing  laws,  for  au  officer  of  the 
army  charged  with  tlie  rlisbunjiement  of  public  fundi*  to  pursue  in  liis 
own  name  and  representative  caimcity  the  projMfr  legal  rciiifdies  when 
such  funds  are  illegally  appi-opriated  or  withheld  by  thiiil  {mrties. 
This  offiflal  function  of  the  officer  cannot  pn>]>crly  In*  itiiiHJSed  upon 
the  head  uf  his  dupartmL'ut.  The  .Secretary  of  ^Var  cannot  l»e 
ix'tjuired  to  institute  the  legal  proceedings,  nor  would  his  doing  so 
make  the  chiim  any  moi-e  a  public  rlaiiu  of  the  Cuit^d  States  than  it  is 
Bj*  prosecuted  by  the  disbui-sing  officer  in  his  official  capacity.  Thus 
adniitcff^  in  the  case  of  such  an  officer,  a  portion  of  whose  public  funds 
were  in  the  possession  of  n  bank,  a.-'  an  authorized  public  depositary, 
at  a  time  when  the  same  t^topi>ed  payment  and  went  into  insolvency, 
thai  the  officer  should  lile  and  prove  his  claim  liefore  the  Keglster  in 
Hankruptry  and  prosecute  the  collection  of  the  same  so  (ar  as  neces- 
sary and  pnicticable;  and  further  that  a  due  and  reasonable  diligence 
on  his  part  in  pursuing  the  legiil  measures  open  to  him  for  realizing 
the  amount  for  which  he  was  officially  responsible  would  furnish  the 
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ge«t  Riipi»ort  to  any  applu-ation,  which  lie  rai^fht  in  futurr  [wefpr, 
to  he  di«*'harj»fd  fi"oin  liability  for  any  Ions  to  the  I'nitod  Statps  I'CMiilt- 
ing  fmin  the  failuri-  of  the  dopositary.     XXXV.  fif^l.  .>%.  1^74. 

llSfi.  rongiTBw,  in  appropriatinp  money  for  the  new  State.  War  and 
Navy  Buildiiijr,  has  pi-ovided  that  the  amount.'^  shall  "he  expunded 
under  thn  direction  of  the  Seeretary  of  War."  While  the  Secretary 
would  thus  Im?  authorized  to  e^nimit  the  disbursing'  of  the  funds 
employed  to  any  proper  person,  yet  ndrULtl,  in  view  of  the  poliey  of 
the  law  as  expressed  in  See.  1153,  Kev.  Sts.,  that  the  Seerettiry  would 
properly  desijrnute  as  the  disbursing  agent  the  engineer  officer  engaged 
in  superintending  the  work,  cspeeinlly  fince — as  pi*oviJe<!  in  .'^aid  sec- 
tion— iho  duty  of  disbursing  would  thus  l>e  perfonued  without  any 
<*liarge  to  the  L'nited  States.     XLl.  28S.  ./«»^,  IS7S. 

1126.  See.  36^0,  Kev.  Sts.,  provides  tlint  a  di.sburt>ing  offitier.  having 
on  de])o*tit  in  a  publie  depositary  ptililir  uumeys  intrusted  Ut  liim  for 
the  jmrpose  o(  disbursement,  shall  "draw  for  the  sumo  only  in  favor 
of  the  iK-rwuns  to  whom  jtayment  i«  made,"  Where,  ujxju  the  uitier  of 
A  jKirty  to  whom  the  United  States  wa.-*  indebted  in  a  certain  amount, 
a  disbursing  offi<^vr  made  payment  of  the  aniount  to  a  Krm  to  which 
surh  party  was  indebted — adritt^l  that  such  paynu'nt  was  rlearly  iu 
eontnivi'n'tiou  of  the  statute.     53,  U-Htt.  Ajfrih  /-V.W. 

21S7.  Upon  construing  Sec.  lT6it,  Kev.  St^.,  in  conncetiou  with  tfao 
original  act—tliat  of  January  25.  1»28.  entitled  "An  Act  lo  prevent 
dcfah-tttions  on  the  jMirt  of  the  disbursing  agent>  of  the  i  Jovcrnnicnt " — 
AW// that  such  se*'t ion.  though  expressed  in  riouiewhiit  general  t4*rms, 
pro[*erly  appliod  only  to  bonded  disburNing  ofticerh.'  61,  Ku.  .{'lyuft^^ 
1893. 

1188.  //.Wthat  the  act  of  April  "-'d,  l.s74.  .-.  117.  entitled  "An  .\ct 
to  provide  for  the  in.-*pcction  of  the  dwhui-^^ements  of  appropriations 
nuute  by  officers  of  the  Army,"  applied  only  to  the  inspection  of  dis- 
bursements of  monies  appropriated  by  Icgisbition  tif  Congre^^s.  48, 
l!!*4.  July,  1H92. 

1129.  Any  officer  of  the  United  States  "having  any  public-  money 
eiiT rusted  to  him  for  diNtjiirwenient"'  Un  '"dislmi'sing  nflii-cr"  within 
thi*  meaning  i)f  Sim-s.  8(1^(1  and  r»18)S.  Kev.  Sts.  Ilvhl.  tiu-ri'foiv.  that 
iiiedieHl  officeih  entrusted  with  moneys  for  disbuj-sfuient  under geiicml 
orders  J 10  and  13^  A.  G.  0. 1898.  wei-e  nuch  di)<bui'sirig  officer-.  Card 
5369,  Nov^tiihrr,  IHOS.  Hut  lt*id  that  the  nioncy.s  roieived  by  the 
quartermaster  in  charge  of  a  U.  S.  transpnrt  from  imrties  travelling 
thereon,  for  nn-aU  fui'iiishcd  them  can  be  applied,  under  See.  XftlS, 
iBvv.  Sts.,  and  the  act  of  March  3,  1$75  (18  Stat.  410).  to  the  pur- 
chase of  fresh  supplies.'     Card  5fH8,  Octvf>tr,  IS98, 

' But  Mse  tho (fi^nenil  jinninion  of  l\w  .\rmy  .\ppn ipriatiou  Arl  nf  Jnno  W.  l>tC?,  in 
rctfunl  to  Ihr  witlkhi>l<tiiitr  'tf  th^  ]iuy  uf  oflir'erv  iiitiU'r  IhiH  ecttion. 
'See  IHg.  I>w.  Sft-yud  Ojinp.,  vol.  3,  p.  '■i'2'L 
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1130.  The  claAsification  of  dUcbai'^>«  baa  nerer  be«ii  assumed  by 
Conjfrew  l>ut  ha."  Wx-ri  U'fl  by  it  to  the  Executive  branch  of  the  Gov* 
eniii)t>[it.  Card  :i7;Jl.  N'f''<:mh'r,  IS'JG.  At  present  thei^  are  three 
kindM  uf  di«i-harjfes  cxprcjwily  recognized,  to  wit:  The  hooorable,  the 
dishonorable,  and  the  diseliai^  without  houor.  The  dishonorable 
di»charjfe  xs  jflven  only  in  the  case  of  discbarge  by  sentence  of  court* 
martial.  The  disrharfre  without  honor  is  jjivcu  in  the  cafen  first  speei- 
(ied  in  circular  15,  Hraidquaitei^  of  the  Aniiy.  ilSl*3:  but  this  cii-cular 
did  not  rrr-utt  8u<-h  diwehar^;  it  merely  gave  it  a  name.  Before  the 
issue  of  the  eircular  and  us  far  liuck  as  the  rebellion  inotwilhstjinding 
that  it  was  from  time  to  time  theoretii-ally  asserted  that  the  only  kind 
of  discharges  known  to  the  law  were  the  honorable  aitd  the  dishonoru* 
ble,  and  that  all  discharges  except  by  suntence  of  eoiirt-inarliul  were 
honomblc)  a  third  kind  of  discharge  was  out  of  nece^ssity  resorted  to. 
It  i:j  now  ntrogiuzed  Itiat  there  is  a  kind  of  discharjfe  which  is  neither 
honorable  nor  tedinically  <lisln)nonible,  but  must  be  classJIied  by 
itself — this  is  the  '•discluirge  without  honor."  Theiv  were  many 
Koldierts  summarily  disi-lmrged  during  the  rebellion  for  cHur^es  taint- 
ing the  charaoter  of  their  discharges.  In  nmnerimw  ea*>es  the  orders 
were  made  to  i-ead  (A'-^Amify/vM/y  discliarged.  although  a  dishonorable 
discharge  in  the  lechninil  sense  of  tlnit  term  cannot  be  imposed 
except  by  sentence  of  a  court-martial.  A  suuiuiary  discliai-ge.  cannot 
be  »  dishimorabli!  discharge.  If  the  tenn  is  used  in  such  lechnu-al 
sense,  but  It  niiiy  lie  for  a  cause  tainting  the  ehamcter  of  the  dia- 
ehiirge— a  discharge  marufestly  not  hon<u-abh'.  8iieh  a  summary 
diwharge  is  now  called  a  discharge  without  honor.  Its  nann'  however 
IS  <ndy  iinportanJ.  as  a  n'eognitujn  of  a  discharge,  not  technically  dis- 
honombh'.  lait  nut  hnnnrnble  in  fact.  (.See  X.  2Sfi,  Scpt4^nh'-r\  Jiifi.^.) 
Tt  might  not  be  going  too  far  to  say  that  when  soldiers  were  sum- 
marily "dishononildy  disidiarged"  during  the  rebellion  the  order  was 
BO  wiirded  simply  l«>('ausi^  tlie  soldier  liad  done  M)nietlnng  to  disgim* 
the  service,  and  could  not  be  In  fact  honorably  discharged.  60,  241, 
Jvtitt,  I-S'!f:i.  ThujH  where  a  vidunteer  soldlci-  under  arrest  for  desertion 
WHS  ''dishonoratily  discharged"  by  order  on  account  primarily  of  the 
desertion.  /oA/thut  while  his  disc-hai^e  was  not  technically  dishonora- 
ble, it  WU.S  what  is  now  called  a  discharge  without  honor,  and  therefore 
not  honorable.  C'ard  :?12s.  JAfrr/*.  JSiifj.  The  term  also  covers  the 
summary  dismissal  of  an  officer.  62,  -lOS,  March^  1892;  Card  1503, 
Aui/utf.,  JJi.^. 

IISI.  On  the  question  whether  a  dlsdmrge  by  order  ^summary)  was 
of  the  class  designated  ns  not  honorable,  i.  c.  without  honor.  /u^<l  that 
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in  the  absence  of  expi-08*  ovidenco  that  such  dischfirgc  was  given  on 
accomit  of  iiii  mitittiew  for  the  service  for  which  the  pi-i-sun  di^^churged 
wafc  fulpftljly  respunsibte,  or  by  reiison  of  fmud  in  tlie  enlistment,  or 
wbeti  the  person  at  tbo  time  of  hii*  dtjscharge  n'a»  in  u  irtatus  of  du»* 
honor, '.  c.  in  cuiilinemerit  under  the  j'eutence  of  n.  penerHl  cowt-inaiiial 
or  of  H  civil  court,  the  discharge  !«bould  be  deemed  honorable.  Ctird 
270.  Sfj^fcmlwr,  180^. 

1132.  Thn  dlwhiirge  without  honor  In  not  a  punishment.  When  A 
«oldier  i.s  disi'hur[;ed  before  or  on  expiration  of  service,  be  is  entitled 
to  u  certificate  to  that  effect,  but  he  is  not  entitled  to  n  eertifjait^-  of 
honorable  discharge  ( whii  !i  iw  now  only  given  to  soldiers  whose  service 
bus  tM'eii  honest  and  faithful)  if  in  fact  his  service  lias  m>t  bi-cn  honest 
and  faithful.  In  such  ease  he  has  failed  to  eurn  an  honoral.ile  discharge 
and  is  given  a  discharge  which  discloses  that  fact — a  discharge  williuut 
honor.'  Tliis  discharge  curries  with  it  forfeiture  of  retained  pay.  if 
any,  U8  au  ineident.  not  of  the  discharge  hut  of  the  failure  to  rendiir 
honest  and  faithful  service.  Not  iHMtig  a  discharge  "by  way  of  puri- 
ishnicnt  for  an  otiVnce"'  (Sec.  121*0.  Kev.  Sis.),  forlVitiire  <jf  travel 
allowaiu-ert  it»  not  au  incident  of  it.'  But  when  a  soldiur  is  dirtchargcd 
without  trial  on  account  uf  fmudiileiit  unlistinent,  or  "fur  disability 
caused  by  his  own  niiM'ondui't"  (/.  c.  "without  honor"),  travel  allow- 
ancet^  are  forfeited;  in  the  tii-st  case  by  reawju  of  tho  right  of  the  Oov- 
ernuiont.  on  the  disi^overy  <if  the  fi'nud,  to  res*'irvd  tlio  nintriit^t  of 
enlistment  imd  thus  atoid  all  unexecuted  ui)ligations  under  it.  tind  in 
tbe  sei'ond  under  the  provisions  of  the  Army  Api>niprlati«;n  Act, 
approved  Marcli  Itt,  Iswi.  Cards  1S(JU.  .V^/iM/Ar,  IH!):,;  llKKi,  Dtr^m- 
hf-i\  JSitit:  f).V!9.  .ffnit\  J,iU!).  Hut  a  soldier  dischnrged  without  hoiior, 
except  for  fniudulent  enlistment,  doei^  not  forfeit  clothing  money  due 
him  at  ciate  of  ili^'harge.     ('ai-d  210",  Afun-A.  !SUO. 

1133.  A  compiiny  of  vohinteei-s  having  in  ISiJiJ  refuftod  to  proceed 
to  a  certain  point  when  ordereil  to  go  theiv,  was  sul»Beqm>ntly  duly 
mustered  out  betnui.se  of  its  refusal  U>  ol>ey  the  order.  ih!ti  that  the 
members  of  the  company  were  di.<charged  without  honor.  Card  ll'l.*>, 
Iht'^'iitltrr.  J895. 

1134.  II'!'!  that  (he  discharge  of  a  cadet  from  the  United  States 
Military  A*'ndeiny.  in  ixi:;.  for  dcnierils  in  excess  of  the  limit  tixed, 
Yi^ii  what  is  now  known  as  a  discharge  without  honor.  Card  :f533, 
A^gmt,  1896. 

'The  (liK'hartce  willimit  honor  Iulh  Ivcen  ttlven  n]ftn  Ibe  n.*iiii««iua  ol  k  wntuiicf 
(8.  <}.  Wf.  A.<1.  (J.,  Jiilv  20,  lsV).1i;  m1«)  wIhth  wnti^m'f  vof  set  aeiiie  on  ariciiuntol 
fatal  ilefo I  in  rt-<oM  (i>ar.Aft,S.ii.  LV»7,  A.ti.n..  IHiJR). 

'CoijciiniKi  in  Iiy  llie  (.'iimi'tri'llvr  I'f  tlip  Trcjuiary  umler  tlale  (4  IVc.  H,  1SB5, 
oTemilinc  last  paragniph  ol  eeo.  SSW  and  aectioD  HW,  L)ige»t  Dec.  Second  Comn- 
traUer,  \'ol.  3,  LS&l-ltt»3. 
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1135.  A  volnnt<*<T  <iffi{N>r  was  sumnmrily  (Usfnissod  on  aw^iint  of 
tir)Htno>w  rtliisod  l>y  his  own  fault.  /AA/,  that  hi.s  (U.-H-hflrgfe  wft--  with- 
out honor.  82,  4<J3.  Mtrv/t,  Ifi'93.  Siniiliirly  /cW  where  the  otfiwr 
Tou*  summarily  "  dropped  "  for  absence  irithout  leave.    48.  SS9,  April, 

ism. 

1136.  Hut  where  nn  officer  of  volunteer!*  wa^  ex&minec)  as  to  hit) 
qualiticfltions  by  ft  hoard  of  officers  under  *'an  act  to  provide  for  the 
exftiuination  of  oertaiti  officcrr^  of  the  army."  approved  Juno  25,  18f>4. 
and  was  reported  lueiitall^'  diwiualilieii  U}Y  the  duties?  of  bis  oflit-e  and 
wa**  thereupon  dimnisseil  by  exetnitive  order  in  accordance  with  the 
piovisioiiM  of  the  uct.  hfhl  that  the  disniisi^Hl  wa**  hi  effect  an  hunonible 
di.-.haryx'  fntni  tlu>  wrvicc.'     46,  •IS-'i.  Aj>ril,  /.SVJ;  86,  :il.  Mi>j.  /-VSJ. 

1137.  A  wjldier  was  tried  by  court  niaitial  for  offence*  which,  upou 
conviction,  would  have  justified  hw  discharge,  but  bavintr  ^»een  'ifpiiftfJ 
by  the  court,  h'.lil,  that  bis  discharge  without  honor,  priuwrily  on 
account  of  i*aid  alleged  offences  would  not  be  proper.  Card  1U58. 
Fi^ruury.  JS'.lo. 

1138.  The  statement  of  character  being  no  part  of  the  discharge, 
hthl,  that  the  discharge  "without  chamcter"  given  when  a  soldier's 
charartor  ha.'^  not  been  sufficiently  good  to  allow  of  his  i*e-enlistnient 
(par.  I4y.  Army  Regulations,  lyli5)  is  in  legal  etf&ct  an  honm-able 
dischartre.  30,  Itm,  I'Mruary^  1S89;  Cards  .H&2.  Septemb,r.  ISH;  «(M. 
Xor.,„brr,  IH9Jf. 

1139.  Where  a  soldier's  sen'ice  ban  been  honest  and  faithful,  hdd^ 
that  discharge  without  chaiBcter  was  improper.  Card  2^30.  April, 
lfi9G. 

1140.  An  executed  honorable  discharge  cannot  >jc  revoked  unless 
obtaine<l  by  fraud  un  the  part  of  the  soldier.  Mere  mistake  on  the 
part  of  the  olficei's  executing  it  will  not  justify  revocation.  Card. 
2700,  Oct'^u;  1890.  The  sjune  is  e(iually  trui-  of  a  discbarjje  without 
hotior  when  once  duly  executed.  Cards  2">3«,  Mnrv/iJ^SG:  242r{.  ./<»/y. 
yA%','  tW>2X,  Sept^inhvr.  WOO.  An  onler  (iiif'-fauf  ii  fHwluirt/r  may  of 
course  lie  revoked  or  susjiended  at  any  time  Ixsforu  the  di»cbarga 
ordered  ha*  actually  taken  effect.  XXIX,  50!>,  Januari/,  JS70.  An 
order  purporting  to  revoke  an  executed  honomble  discharge,  not 
otitaincd  by  frand.  and  substituting  therefor  a  disbononihlc  oiio,  field. 
wholly  niiinithoiized  and  illegal.  VI.  ilH^  Nori'mh.-r,  Ifid/,;  XI.  1»7. 
Ih^YM/r^r.  ISfil;  XX.  .->f4,  Apf'!/.  lyGf,';  XXV.  5+L.  Matj.  ISGH; 
Caitls  2700.  mj>r>i;  I20ii,  ViW.  April  and  .V'li/.  ISUf*;  2M3,  A'lgu^i, 
ISSe,  Similarly  /«:/(/,  respecting  the  substitution  of  an  honorable  dis- 
charge for  an  exei^uted  Ic^  d.iHchai'go  without  honor,  or  for  an  exe- 
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cute<l  legal  <3Uhonoral>le  <li.schargt>,     Cartb*  005,  yore/nher,  189^;  1383, 
JAfy.  isyr,:  ^iu\^%  Jfan-/u  ISOfJ;  1'174.  April,  iS(Mi;  «37S,  Juiy^  JS99. 

1141.  A  eoMh-r  wa.t  duly  diM:Imi'^<l  pursuKitt  to  an  oi*«lor  from  the 
Waf  l^eparUnciil.  The  ordi-r  wjij*  issufcl  uihIit  ii  iuisa|iprclu'iii*ion  in 
rejipirU  to  tiiw  lu'ttml  .-itatus  iit  Uio  tiiiif— ii  ituNtakt!  of  fart— wliich  if 
dUcovervU  would  liavi*  (Icffrivd  (ir  pn-vcutcd  llio  ixsiuiiij'  of  tha  order. 
//tl<I,  that  the  mUtaki)  of  fart  did  not  invuliclato  tbo  diKthargt^;  that 
havitii.'  Ihh'ii  duly  executeil,  it  cnuUl  n«»t  be  revoked.  61,  4iM,  i^j/tem- 
fi^r.  A'fl.;.     CanlH  LSTti,  Xwv7/iA<r,  /rVfti;  17!M,  ./nnttartj,  IStMi. 

1142.  Where  a  soldier,  l>y  iimkiti^'  an  altemtton  in  liis  "descriptive 
lUt'^  so  as  to  eaiiH>  it  to  ajipejir  that  his  lenii  of  enlistment^  whieh  wa-s 
in  fa<'t  live  year>*,  was  three  years  only,  iudneed  the  regimental  eom- 
uiander  to  jjive  him  an  hoiHirahle  discharge  at  the  einl  of  threo  ^^ears' 
fterviee;  A^*/,  iijion  the  fniiid  heinj.'  pi-ei^ently  disrovered.  that  the.  dis- 
ehai-gt*  rni^lit  lej^ally  !«•  revoked  and  the  soldier  lie  hronjfht  lo  trial  hy 
court  martial  under  the  i«tth  (now  «iid)  Artiele  of  War.  XXI,  .H90, 
J/c/y,  IsCfl.  Rut  where  by  eoinpeteiit  iiuthonty  an  h<inofal)le.  dia- 
cbai^  was  ^iven  to  »  soldier  who  wits  at  thn  time  in  arrest  uiidor 
charges,  hfhli\ii\t  Kueh  diseharj^e^no  fraud  being  iniputiihle  to  the 
soldier— fonld  not  legally  be  revoked.     XXIII,  -IK^,  -Vf/y,  JHG7. 

1143.  Where  a  soldier,  before  the  ex()imtion  of  Iiis  term,  received 
under  the  4th  Article  of  War  a  disehai-jfe  in  due  form,  thouj,'h  eharjfe.^ 
were  then  pendiny  ajjainst  him,  the  authority  orderinjr  the  discharge  not 
baring  been  nnide  awai-e  nf  such  ehargew,  iu:lti  that  the  diseharpe  wa.s 
exiH!Uted  and  i-ouhj  not  be  revoked  with  a  now  to  bringing  the  soldier 
to  trial;  that  he  had.  by  the  discharge,  duly  l>eronie  ii  eivilijinand  was 
DO  mom  than  any  other  vivilian  under  the  eontrol  of  tlie  uiiLitarj' 
authnritie.<s.     SO,  i*'.*5,  Xovfrnhfr,  imi ;  Card  17:M,  J'tvuanj,  l'^96. 

1144.  The  fiot  that  a  wjldier  has  lH?eu  a  (lenerter  does  not  preclude 
his  re<'i*iving  an  honorable  discharge,  if  either  be  be  restored  to  duty 
without  trialj  or  having  been  tried  and  sentenced,  he  yet,  hy  reiuion  of 
his  imprisonment  being  fidly  e.\eented  or  bi'ing  riiuiilted  before  the 
end  of  hi»  term,  is  ri'turnetl  to  duty  and  is  in  the  performance  of  fiiith- 
ful  service  when  his  term  i.s  completed.  An  htmorablo  discharge  then 
given  to  him  is  an  authoritative  declanition  by  the  Government  that  he 
leaves  the  military  w^rviee  in  a  status  of  honor.  Thus  bononibly  dis- 
charged he  eatinot,  by  r-eason  of  his  having  formerly  de-'^erted.  be 
deprived  of  any  rights  to  pay,  allowances  or  bounty  iismdly  incident 
upon  honorable  dischai-ge.'     XXVI,  4S4,  Mnrch,  ISO'S. 

1145.  A  soldier  while  a  deserter  agiiin  enlisted,  was  allowod  tt>  sen*e 
eueh  second  enUstmerd,  and  did  so  honestly  and  fiLilhfoHy;  /lafd  that 

'  Thw  opinion  is  qontot  and  adopted  hy  tho  U.  8.  Supreiuti  C<nut  ia  Vnitod  StaUw 
P.  Ktflly.  is  Wnllace,  34.  30. 
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he  v,&s  entitled  ut  the  end  of  the  tciitj,  beiii}^  in  rcspcc-t  to  tliii<  tenn  in 
It  status  of  ]unmr,  iv  hii  hotionilili!  discbai-p*  fnmi  it.  Uiii  thi>  did 
nut  ulKH't  lii^  olhcr  enlistment;  ii^  to  tiint  hf  should  be  treated  as  ii 
deserter.    43.  48,  JSeptemher,  JS90;  Cai-d  iX)^,  KhrHury.  IfiWi, 

1146.  M'lifre  a  roiirt  niiirlial,  in  iniiKisin«r  dislionornlile  di>cliargn  in 
coiinen'tioti  vc\\\i  eoiiliin'inciit,  Jiivets  Unit  the  di.-^'litirj^i'  l«t  tiivl  exe- 
cuted; ur  wiiei-e  it  ia  wasonaldy  to  tie  inferred  frtmi  tljc  terms  of  the 
Keiitoiice  lliat  \\  wxis  the  irilentioii  of  tlie  euui-t  tlnit  llie  ])nni>limeiiU 
should  he  cxer-iiJed  in  iliis  onler;  tlie  revievvinj;:  ollicer,  in  iipprovinjf 
the  sentence,  is  not  eui])uwered  U)  eonnnand  ihut  the  executimi  of  the 
disehar^e  be  pnstptined    tu   the  end  of    the   tenn   of  continenient.' 

XXXII.  3!IU,  Mon-h,  IS7^\-  :.d!>,  A/^r//,  i!<7^:  XXXIV,  ;W.  XociiJh-r, 
3Sn;  680,  Novent-her,  1X73;  XXXVIi,  2a,  June,  1S7S.  On  the  other 
hand,  if  the  sentence  elearly  iiii|K»s('^  tlie  dinhomimhh'  disdiaryre  of 
the  bdldier  at  rlie  endnC  ihe  imii  nf  foiilinenii'iii,  (he  reviewiiij;  oltieer 
ia  not  ButlKirlzed  todirei-t  that  he  Iw  dischnrt»ed  ftn-thwith.  XXXVII, 
45iJ.  Jiniunnf,  !S(;0,  A  disl)unnni)ple  diseliiu-^n'  jjiven  in  tlie  hitler  ("Bse 
al  the  l>i-(;iitniii^  insteitd  of  at  the  enil  of  the  lerni,  winild  not  U*  ^iveit 
pursuant  tjo  the  i^entenci!'  and  r>hotiId  therefoi'e  he  set  aside  as  void  and 
inopemlive.  tiie  man  laki-n  ii])  a*fain  as  a  solriier  and  thn  di^iehar^ 
given  at  the  end  of  the  ronlineinent  iih  diivetod  tiv  the  snntenee.  Card 
n96S,  J/ftrt'h,  lft99. 

1147.  Where  a  eouit  umrtial  scntenpw)  a  woldier.  in  connection  witL 
eontineiuent,  to  tie  dishonomidy  ditteharyed  at  eiueh  date  as  l»i>;ht  In* 
Used  hy  llio  revtcwiii);  oHieer,  atlvtKrd  tlmt  sueh  a  sentence  was  illepil 
as  devolving  upon  the  i-eviewing'  offieer  a  duty  [terlaining  to  the  court.' 

XXXIII.  -tltl,  OvfiAr,  }S7^. 

1148.  //f///,  that  a  sohlier  limy  be  Humnnirily  disehargetl  while  in 
continenient  under  sentence,  lint  a  suniiiniiT  dischiir;je  under  sueli  eir- 
fuinstanci's  w<iul<l  rmt  ordy  disiharge  liim  from  tin*  service  hut  n'oidfl 
effect  u  ivniiiwion  of  so  much  of  the  sentence  an  reuuiiried  unexecuted 
on  the  dme  of  the  dlseharn^e.'  63,  4fH.t,  Matf,  I89H;  tlai-ds  l!H>6.  IW?. 
nTullUly.  /f'Whihff.  ISO't. 

1149.  A  sentence  of  dislumonihle  dischni-gi*  (even  when  ininjiniaious, 
as  when  aeccan^vinied  Iiv  drniiunlii};  ont^  entails  y«#-*r  no  disi|ua]itica- 
tion  for  r'wW  nnploynient  nnder  ihe  ['niled  States.'     VIIl,  Ut.  .^/iDt^A, 

'8ee  on  npiniun  at  Uit*  Juilm'-AclvmiiU'  Oenenil  on  tlii!i  flnbject,  publmhmL  and 
aiiiiMvf)  tiv  ilw  Sficreliiry  nf  War  in  li.  o.    71.  War  I'ejjI.,  Is7n, 

^ikv  an  MiiimoD  to  lliis  effect  [iiihlishe'l,  an  ajijirtivr-l  liv  the  Secretarv  of  War,  in 
G.  0..  »).  War  1>»>|>1.,  1872. 

'ThaluilimhitTVi'  l\v  n-iuwiii  nlexiiiratimiol  Wmi«(  survioe  Riven  pt'inlingtheexe-, 
cation  vt  »  IHTJ'"! ol  (.'ontlneiiieut,  wliirh exteu'ls  f>exnn<l  ihe  lerm  of  «nliHlnu>nt,  doe» 
not  liiivc-fncli  effect.  sihK;.  <)..  i:«.  A.  <;.  O,.  ISffl).' 

•.'*w.  1' i>(  t)R- juf  of  Aiwwl  I,  ISW  (28  StatK.aitt).  proi-idw  that  "iituwlditTBlllll 
be  ajnciii  (•tilii«ii<<l  in  the  .Vnny  wliosf  mn'tve  durtug  tiiH  liwt  pm-utling  U^m  at  vnlliit- 
ment  has  not  K'en  )ion<v1  ami  faithful." 
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2)i€i;  XXA'in.   250.  yovcmhfr,    JSGS;   XXXI,   296,   Aj>nL    mS; 

1150.  WIhti'  u  Koklicr  lias  Ijwii  lugull.v  Mtiitfiiccd  tv  Ik.'  dUbununiUy 
di»cUaiv*'<l  III"!  sucb  ttontoiice  butt  hwn  duly  i'XwuUhI.  it  w  WjoimI  the 
power  of  tin?  Kxifutivo,  whutt^vor  tbo  u»'rit?4  of  the  cb»»\  tu  Kuh^lituto 
811  horionibk'  in  Iteu  of  the  di:«hoiiorut>lti  di^cbur^'c.  Tbc  hitU-r  buviiig 
gone  >Dto  elTr-ct  i-aitiiut  be  uiidoiio;'  moroovcr  tbe  holdier,  having'  been 
ihi'reliy  wlmlly  di'taihi'd  from  the  iiiilitan"  senice  Hiid  Timdv  a  civilian, 
call  not  agniii  1m'  di>r!iaj'gcd  from  llio  »prvi«!  until  ho  has  lii^ori  agnin 
cnlistwl  into  it.  XXXVIJ.  Hm.  March,  1876;  ISIO,  Mtnj^  mO; 
XXXVIII,  -IMK  Aiiiju^t.  Ih7ii;  (Juj.  .1/./*/,  !H77;  XLI.  4t>.%  Xonmlhr. 
187S;  (.'^rd*  :it74,  Aj^riK  JS!M;;  l'TTiI,  A-i>-mlfn;  ISOO;  SSOo,  Jl/^imry, 
J8!^;  52;U,  Januart/,  1S99;  7-148,  January^  JtHM). 

1161.  Tbir  Scfivtary  of  Wur  luiiy  Uy  an  wt  of  (.'ongrrss  Im'  authorized 
and  required  to  imiend  tJii'  rolls  mul  rcords  mi  a-*  to  Axovc  tiiat  a  soldier 
ttiw  hunornhty  di^har^iHl  n»  of  tlio  date  on  nliiub  In-  was  in  fart  dis- 
liononibly  dLsrhargiKl.  tind  ^vchini  a  di:^.■lmr(ifL>ce^(iii('alcto  UintrtFcct. 
Card  ^<HT.  J'\hr>uir»j,  ISOG. 

11&3.  The  formal  cerfijicute  of  dinc/tar^t-  signed  as  rcquirwl  by  the 
■Ith  Arlirle  f»f  War,  and  furni^hiHl  the  holdior  i."*  Ii*;^!  i-vidcrife  of 
I  bo  fact  of  tii.st-liurge,  and  of  the  <-irfUiii(!)tanc'e».  %vben  stulod,  under 
wbirh  it  wa.'*  given.'  It  is  furniMhed  ihe  Hohlier  iirinuiriiy  for  hit*  use, 
but  not  bcin>f  a  n-i-ord.  the  staU'tniMits  therein  arc  not  condu-iivc  upon 
the  (iuverrniient  wlicn  contradictiHl  by  record  or  better  ('viden<f.  51, 
126,  lPtvt'iaifi\  ISO}.  Thus  an  entry  on  a  i-prtitieato  of  discbarge  of 
tbe  date  of  enlistment  ir<  a  copy  from  the  ori;.'iiuil  record  of  that  fact, 
ir  tbisi  entry  i.s  erroneous  it  nniy  i)e  eorivctcd  i)y  the  War  Dejwrlmcnt 
by  substituting  a  new  and  correct  certiticate  nf  dis4-bargc  or,  08  is  done 
io  pniciice,  by  endorining  on  (he  old  tertiticale  a  .Ht;iti'inent  that  the 
records  of  thi»  department  show.  etc.     49,  S".  Srjt/i'wftr'r.  /.■*'.''/. 

1103.  The  disi^harge  of  a  Holdier  tukcs  elTect  when  he  receive-^  notice 
thereof  actual  (a«  by  the  delivery  tti  him  of  the  ccrtilicnle  of  discharge) 
or  constniciive."  Tho  oinnion  hcrel^)fore  tieUl  tlmt  "tlie  dischurg*!! 
takes  effect,  like  a  di-ed  upon  delivery  '*  (XXIX.  'Mf,  ./ttuMtr;/^  1S70; 

'4  0|.ine.  At,  iw-n..  ^74. 

*  Han»>ri  r.  H.  S<-iliMtx,  1  to  Maiw.,  .18U:  Bd.  of  Comn.  v.  Mcrtx,  27  Iiiil.,  103;  U.  & 

''OfHrHrHtlit-rliHiYi^llotAlteeffert  frninanitrtinilar]Lnt(>ri(>r<Iate,whndonotrerpive 
nnlineof  Iht'irdiiN-hnryi^  until  «>nietime  aflerwartlit.  nnit  whn  in  thi^  iiirantuiii>  r^^n- 
tiimeoii  'luly,  nrv  4-iililti.-i]  UtjJiiv  tollieilaw  when  notice  of  ilwcliurep  wiwfvii-iv*^." 
nic-  XXt:.  S.N'.iii'1  <'ii!ii|.tmllor.  vol.  Iil?«i0|.  %  1144. 

''AnotriiV'roiitlfliU'liiilM-rvii'i^at  thi>tin)<'lii>'r4^^nient  wiuiilischanctd.aQilArtiially 
[lerfijrtiiiiji;  iliiiy  un  jui  otlir^T  of  xui'l  ivtrmttiii  iiatil  he  rweivt^l  notice  of  biit  ili^ 
chflriTR.  i:<  fniill«Nl  Ui  jmy  up  to  tlip  date  of  fiirli  noticR."     M,  (  1t4(>. 

'"Th*^  ilitM-tiaotf  i>(  a  w>Iilier  (*ii  nuly  lakt  i-ffwt  t<n  the  date  anii  at  the  place 
when*  lie  rpceivee  notit-e,  or  is  li'intHv  eliarv««tjle  with  notice,  of  his  di.'X'hmip;." 
DwJaion  of  the  Oomiitroller,  dutwl  \\M\  IS,  IVWO  (Circ  Zi'A,  V.  M.  ti.  O.,  1(«XI) . 
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XLVU,  170,  Jtm*-^  ISSJ}  fails  to  tlLslin^fuiHh  bptwron  ijit?  fiu-t  of  dis- 
tharg;o  and  the  ci*i-litioil«  of  dischai"gt'.  imd  is  therefore  eri"oncoiw 
cxc(>pl  so  fur  as  it  may  Ih;  tield  to  sti]tport.  (he  proim.'^iiioii  iIkH  a  dis* 
chargB  tjikes  etfect  upon  deliverv  of  ibe  di.sdiarjfo  (vrtilicnte  when 
such  dt'livoiy  constitiiti'-i  the  notice  to  (lie  soldier  thai  ho  has  tM?en  dis- 
C'hai^'d.  But  the  discharge  corlilieate— often  milcd  (tie  di'seJiarge — is 
not  ivally  t  he  dlsfhardc;  nor  is  the  deliver)'  of  it,  attiial  or  eonatructh'e, 
to  the  soldier  the  oidy  menus  of  trivintr  him  notiee  that  he  has  been  dis- 
charjr<^d.  Sudi  delivery  would  lie  ii  pmper  and  etfeetive  notice,  hut  to 
in  fact  release  him  from  rtintrol  (when  he  ha.^  l>een  diseharptn!)  and 
infoiiti  him  vprhally  or  otherwise,  of  his  discharge,  would  i-onstitnte 
equally  effeetive  notice.  Cards  l.iTi),  ./"/y,  IS'.'}.'*;  IOIf>,  fMui„fM-r, 
JS9S ;  firtSS, .A/H Mrfry,  JS99,  Whereasoldier  immediately  upon  enlist- 
ment wil^  imprisoned  on  suspicion  of  heing  a  deserter  and  "fK>un(y 
jumper"  hut  was  subsequently  released  and  sent  away  from  the  ani>y 
without  a  certificate  of  discharge  hy  an  officer  authorized  to  summarily 
dischai-ge  him,  /*'.W,  that  tho  soldier  wa.s  thereby  discharged,  and 
upon  satisfactory  proof  being  furnished  that  the  suspicion  again.st  him 
was  erroneous,  further  /*.W  that  his  imprisonment  during  the  whole 
of  his  service  lM*ing  through  no  fault  of  his  own  did  not  deprive  hitn 
of  liis  right  to  a  certiticate  of  lionorahlo  discharge.  Advi's^/  that  one 
be  ivued  him.     Card  1916,  Mupra. 

1164.  An  ofScer  or  soldier  actually  serving  to  a  given  date  cannot 
legally  he  mustered  out  or  discharged  as  of  a  prior  date.  44.  4iiti, 
Jattmry,  IS9I;  46,  lUl,  M^S,  243.  MorrK  and  Apnl,  1891;  fil,  l:i«, 
Dectiiif'tT,  itfUL  But  where  certain  volunteer  officers  duly  absent 
from  their  commands  were  on  May  6,  ltni5,  orden^d  by  the  President 
to  be  honorably  mustered  out  of  service  "of  date  of  15th  instant,"  the 
said  officer!-  to  immediately  apply  by  letter  for  their  muster-out  and 
diwhaige  jxipers,  /<^W.  that  they  ceased,  by  virtue  of  that  order,  to 
be  officers  on  the  date  last  named,  though  the  muster-out  and  dis- 
chai*ge  psipers  may  not  liave  reached  them  until  after  such  date. 
Card.-.  H!;{(;,  Ovl'jf'a\  IS'M;  Ut45,  Drr'mha\  1SS6. 

1168.  Dishonorable  discbarge  innx>.*ed  l>y  sentence  of  a  general  court 
martial  cannot  bee.xei'uted  until  the  order  proiuulgnting  such  scntenco 
has  lifcii  receiv«<l  at  the  place  where  the  sauit?  is  to  be  executed.  The 
dii'cbai'go,  if  to  take  etlect  forthwith,  should  Ije  dated  as  of  the  day  on 
which  the  order  is  received;  and  the  soldier  is  entitled  to  l>e  paid  to 
include  the  date  of  bis  discbarge,  if  any  pay  l>e  due  him.  If  contine- 
ment  has  also  been  awarded,  the  certificate  of  disdiargc  is  in  practice 
committed  to  the  custody  of  the  post  commander  or  other  proper  offi- 
cial to  be  held  by  hiui  until  the  confinement  has  been  exei'uted  and 
then  delivered  to  the  party  entitled  to  it.    41,  SH.  J/ay,  JS90;  Card 
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1767,  Or/ohiT^  ISOf*.  But  wlieiv  tin-  iTiHii-dH  fuil  to  whow  thp  actual 
daU"  of  the  dishimorahlf  <iisclmr>fe.  /I'W  thuJ  tlic  iliiii'  of  ilii^  (irtir»r 
proiiiulguting  tlii>  Huntc^ncr  .sboiild  1h*  lakvii  u>  tliu  duti-  uf  tlic  diM^iar^. 
42. 474.  Sejftemher,  lS!)t):  59. litf..  .l/w<7,  /V-W,-  Ciiidf*  lii'U.  /l//?-;/.  /.S'%- 
3810.  Jantiiin/.  JSHS. 

1156.  A  M)Idier  should  ik»1  !«■  disL'lJiirg«d  on  Ihc  liiiy  of  ibi'  vxjjim- 
ttvii  uf  ht8  tenii  if  he  i^  then  uwuitiiij;  s«ut«iiei»  u£  court  iimrtiid.  Nu 
Mildicr  in  mik*)i  a  stHtus  iiin  lit*  rutitlftl  to  his  dischurtri'  till  Iht'  rtrsitit 
of  hi-^  trial  is  [iiihlishi'd/     47.  :i.3S.  Mmj,  ISOl. 

1157.  Thi'  act  of  desertion  does  not  opcmte  an  a  distihar^.  The 
nuiitt;  of  II  dv'THfi'tiM' is  di'oppi-d  from  tin"  prop'r  mils  und  i>t  nut  again 
taken  up  until  his  aiipivhriisioii  or  riurrrndcr;  hut  In;  U  in  no  8i>nfle 
diM-hargi'd  from  the  army.  83,  .'ID,  J^ivt^miwi:  lx!H).  Nor  van  nii  otliiMid 
publUntion  in  ordoi-s  of  a  sentt-iifp  of  dishonomhlc  disi-harpp  havt^  tho 
effect  of  diM'harginf^  i\  .■soldier:  there  luu^t  still  he  notice,  aetual  ur 
constnictlve,  of  the  fact  of  disehnrj^e.  '  I'lii-dft  4<t4,  OrU^iv^  Iftff^i 
30t}3.  April,  J<<'>7.  While  u  i-oldier  \».  at  the  end  of  his  tenn  of  enli-st- 
ment.  entith'd  in  ^jeneral  lo  he  at  omro  foniiully  disehurged.  he  oniinot 
diwharge  liiiiisi-lf  hy  simply  U'uvinjr  the  serviee  at  sueh  time.  64,  HiHi, 
•hd'j,  JSU2.  The  tiiiul  statements  retpiired  hy  the  Army  Kepiilatioiia 
to  lie  furnishud  with  ihe  diseharj^^'.  are  no  jiurt  of  it;  the  discharge  is 
complete  without  them.     I>-  41*4,  •fultf,  JMSti. 

1158.  The  rttutt'nienl  of  "ehanu-ti'l'"  apjH-tuh'd  to  the  oertitieate  i.-j  no 
|»irt  of  the  di-'ehrarp'.  It  it*  a  penenil  rule  that  the  ehnrarter  to  tio 
^von  a  t^oldiei*  on  his  dbiehai'ge  i^  disrretionnry  with  his  eoinpuny  or 
other  immediate  eonnminder  ((i.  t).  74.  A.  ti.  ().  lS81},  and  (hat  tho 
HUiH'i'iur  of  siii'li  i-omumuder  ha^i  no  uuthurity  over  the  ruaiter.'  30, 
ion.  iyjr>iary.  J^S9. 

1169.  //'/'/that  the  oltjeet  of  the  "dt'serter's  release"  should  he  to 
proti'et  the  deserter  from  arre-st  inid  the  (lovernmenl  iififairist  exix.'nse3 
attending  the  same— and  that  it  shoiihl  he  prepure^l  in  such  n  way  iia 
to  pr»*ehide  the  eluiui  that  it  nperati-d  as  an  aeiual  dlt«'liarg«'  from  tba 
8er\'it^.*     63,  a47-;i54,  Frhnninj,  J.s'[/.if. 

1160.  While  a  vvduniver  soldier  wtw  abstMit  in  desertion,  the  volun- 
tiH-r  arniir's  w»^re  dt>li!indi'<l  nridi-r  an  act  r>f  Cnntrres-.  //tf'f  that 
the  sohJier  upon  llie  di.sijarnlmetit  eeiuied.  hy  operation  of  hiw.  to  he  a 
deiwiter  and  iHH-uuie  a  eivilian:  that  lus  military  record,  ku  far  a.s  tho 
War  I^fiwrtment  was  coucerned.  ended  with  llie  propei-  entry  of  tho 
fuet  of  his  desertion;  that  in  the  Hhsenee  of  Mtatntory  authority  tlie 
War  Department  was  without  power  to  lejfally  dl-wsharge  the  ^Mildier 

'P«w  A.  R.  IS-Ja,  jinttliphrsl  iiiO.O..  13H.  A.  G.  O..  iJSimdiKi  i.f  IfiOl). 
>hutMv  u*iw  [ixr.  H»,  A.  H.  iif  IHflf.  i  Irtl' cf  I1K)0 

'The  "*le«aler's  n^k-aae"  liow  iu  uee  couform^  to  these  mjuln'mvuts.  Si^e  wsi*.  11^ 
Circ  6,  A.  O.  (.).,  ISW. 
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after  tho  voluntpcr  arimci*  by  disbfLndincnt  ceased  to  exist.  6( 
20.1,  Xor^nJh ,:  JS'ff/;  i'nrd  V.H.  Orf'J>.r.  IffO^.  If  the  party  wns  in 
fact  dwi- barged,  at-lually  or  constructivply.  Iwfort'  or  at  the  time  the 
voluritwr  foi^vsi  wnv  dislmndcd.  as  -ihown  by  the  rwords.  a  eertifioat* 
to  that  effect  eould  at  any  time  be  given  bytlje  Wnr  Ik'iHirLiiieiit.  36. 
334,  .V«iv»»A.r,  JSSO. 

1161.  The  statutes  requiring  honomlile  di?>char^  from  the  military 
Mn'ifi'  to  entitb'  tho  (nirty  discharged  to  ciTtaiti  right-*  and  privih-g^'s 
have  reference  to  the.  <li.M'harge  given  him  for  the  piirpo^  of  severing 
him  fmm  the  «icniee-*the  only  regular  legnl  dij*eharge.  /W*i'  thew- 
fore  that  a  dlschai*ge  certitiontc  given  (withtnit  imthovity  <»f  slatiiti-)  («« 
voliiiiteei*  soldierCwho  hud  never  been  dr-scharged).  after  (he  vohmtt-er 
amiie.-.  had  wased  to  exist,  "to  compl«te  his  inililary  reeoifi*'.  was 
void  and  nf  nn  effort.  Wo  eoiild  not  tie  di-^rhargod  finun  a  Aen*ice  hr 
no  longoi-  iieloiiged  tu  nor  from  a  .-^erviet'  that  no  longer  exiHtt-d.  4S1, 
2CT.  AugmL  iHtM):  60,  314.  ./u«#.  JSm, 

1162.  A  iwildier  whi)  lnvaine  insiine  while  in  the  service  was  in  ho«- 
pitnl  on  aei-ouiit  of  the  inMinity  lit  tho  <'xpiiiition  of  his  temi  of  serv- 
ice. A  diseharge  eerritieate  iva*  theivupon  insaed  to  him  (in  contra- 
vention Kit  the  Army  Kegiilatloiiseov('ririg!»iich  oases')  and  hisdi.sehnrge 
was  iiole<l  on  the  rc^-ords.  fltl'l  that,  >ieing  insane,  his  notiee  of  dis- 
charge wa^  ineffective  to  deprive  biin  of  the  right  to  be  sent  \m  the 
Government  Ili'spital  for  the  In«ine  c^r  to  preclude  the  Governmfnt 
from  recalling  au^l  cancelling  the  discharge.  A'hu'vtd  lliat  the  s*ni'*  l»e 
recalled  and  cam-elled.  and  llio  man  committed  to  the  Government 
Hospital  in  acn>rdancv  with  tlie  regulali"n>.     61,  !'■*,  Atit/'"^tx  ISOS. 

1163.  There  is  no  expivss  statutory  authority  for  senditig  to  the 
Goverument  Ho-pital  for  the  Insane  prisoners  at  military  posts  who 
Imve  Wen  discharged  tho  sorvice  and  pending  their  contineuicnt  have 
iM'cottic  inMine;  but  it  is  the  practice  to  send  them  there.'     Card*  A-i'i. 

1164.  A  di(*hunor.iblo  diwhavge  is  a  disvhai-ge  given  piiri*uant  to  the 
itcutenw  of  n  general  court-martial  wlien  «peeiliailly  anai-ded  by  or 
neceHsarily  involved  in  such  sentence.  4S,  :W7,  Aufftist,  2890.  Being 
a  puiiishnicjit  it  can  only  be  authorized  by  sentence  of  a  court-martial 
after  trial  and  t-onviction.and  no  executive  or  military  official  (except 
in  executing  »uch  a  sputeore)  can  legally  give  or  order  such  dif^charge. 
36.  334.  yoi-Ki,ih.r.  ISSii;  86.  i2i'.  n.ri'.h^r,  1S93;  60.  flS,  Jm,e.  J89J. 
The  sentence  "To  be  drummed  out  of  tlio  senice,"  necessarily  involves 
dishouomblc  discharge  and  it  has  Wen  tlie  practice  to  give  certiticates 
thereof  in  such  cases.    41,  117,  Jl/oy,  1S90.    And  when  a  aoldier  is 
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BPnli'nn'd  by  I'luirt-mat'tial  to  impri:*oninont  in  ii  iicnitrntmr^  uiiil  tli» 
spntencp  dovs  not  also  {Ui-ci-t  di-ihorun-aMc  discharge,  it  m'VPrthclcsH 
involves  sm-li  <li:«i*linrgi'.'     Card,  Vl'M':  Aj>ri/,  1S(K'. 

1165.  Also  hfhl.  thnt  a  militttry  coutiui-SHioii  t-un  iiHjiidj.<Y>  dislionor- 
abk^  dbn-hiirjj»?  from  tlif  iiiilitiiry  fiL'rvii-e.  if  it  has  jiirinflirtion  of  the 
offentv  committed  liy  ihu  Holdiei'.  and  Htu-li  (umiKlimoiil.  '\s  lU'ir.sHary 
U\i\  full  and  proiwr  exeivisc  of  it8  jiirisdiflion.  *41,  18,  J/ffj/.  1890; 
eo,  UU.  J'fi.,,  l.-<it:i. 

1166.  An  honorable  cli.<chjirjje  wlcascs  from  and  marks  the  teniiinn* 
(ion  oi  ih<'  pcirticuliir  rontract  and  torni  of  onlistnifxit  to  which  it 
rrlnti's  only,  and  d[n'>  not  thcn-forc  iflit^ve  ihn  soldiiT  fnmi  tho  c<)n- 
NOi|nonc(bt  of  iKh'scrlion  ron)niill4?<l  (hiring  a  prior  nnlistJiiont.  49,442, 
(MiJhT,  jasJ:  JSa.  17S»,  Ajn'iL  AW^^-  Sft.  w;,  April,  ls9^.  Siniitarly 
hf-iif  with  ivspoct  to  a  disi-hni-^r  n-ithoiit  lionor.  Cnrd  'IVlh^  Mni-rh, 
J^fff).  Thest.'  disi'hnrjfc-s  rolt-aso  tho  soldier  from  amciiabilify  for  all 
otfi'ncc*  charged  aj^inst  him  within  the  piirtiriilar  term  to  which  they 
relate,  including  that  of  de.*ertion,  except  as  pi-ovided  in  the  liOth 
Article  of  War.     Card  :i041.  .IA»/.  JSOtJ. 

1167.  But  a  dishommiMe  discharge  (/, ..  by  sontcnec)  does  not  relate 
Ui  any  |)ai-ticular  contract  or  term  of  enlistment:  it  is  ii  discharge  from 
the  military  .service  as  a  puni^bment— a  complete  expidsion  fi-om  the 
«miy  and  cover*  all  unexpired  cnll^itiiient!*.  A  fKjldier  thin*  dishonor- 
ably discharged  '  mnn'l  be  made  amenable  for  a  dt'.'*ertion  or  other  mili- 
tary offenw  i-otmnilted  midfra  prior  etili.-tinent  except  a^  prnvid^nl  in 
the  tiiMh  Article  of  War,  Nor  would  n  s»bF>o«]uent  enlirfmeril  after 
siucli  di(»hoiion»ble  disL-harge  operale  to  revive  the  amenability  of  the 
(toldier  for»uchoircni.f>.  53.4ii.  LT:*.  Ain'd,  /.s.'>,';  66,  H55,  J  "f/if'/.  IHB-Z; 
W.  :)5,  April,  ISSfS;  Canl  :i5H6.  Xmymbf-r.  1807. 

1168.  A  soldier  dishunonibly  dlsthnrged  loj^tes  bini  retained  pay,  if 
any.  under  Section  li'^l.  lle\  i-^cd  Statute-!  I^ee  jmr.  VMj'-K  A,  \l.  of  IS'.'o), 
and  his  travel  allowances  under  Section  liSHJ.  Kevised  Statutes.  17, 
^13.  .Amr,  IS.S7, 

1189.  A  «)Idier  who  had  been  tried  and  coiiricted  numeroas  times 
by  eoiirt-niartiul  during  hi»  term  of  i^ervice  was  at  the  exiiiration 
thereof  given  a  certiticate  of  discharge  **  without  houor".  for.  as  slated 
by  his  conipuny  cuinmnnder.  "being  disi|ualitied  for  sitvico  cm  account 
of  <•/(««/«■/«■  through  bis  own  fault."  //*/</,  that  the  condition  referred 
to  under  which  a  soldier  iiiiiy  be  discharged  without  bonur.  to  wit, 
'"when  he  is  dj^-hurged  without  triid  on  iiccomiL  of  hiiving  liecome 
dJsqiuiHtied  for  jwn'ice,  physically  or  in  eharacter.  through  hia  own 


'This  wa»  the  iirariicB  iluriiii;  ihe  civil  war.     Bur  if  i.^  imw  ilie  practice  in  siirh 
uea  tu  ^jiecifiL-ally  mljwliie  dixliDiiomlili!  <ltiH-liar;(>:  tu  |>T«ct.il«  thtt  iiiipriNimtiiiuiL 


)tSCHAROI?. 


foult".  did  not  apply  to  the  case  of  a.  8oUUer  dist-harifed  l>y  reason  of 
cxpinitiitn  of  tortn  of  si'irii-e:  tliut  xha  previous  con vifl ions  could 
projMTiy  li:ivf  Ih-imi  cnnHidtTtil  \i\  ilic  l««ii'<l  of  otfir^M's  providi'd  for 
by  llie  regiiliitiiHis  in  detoi-niiniiii<  whether  the  soliiier's  senice  bad 
iM^eti  honp.-»t  and  (aitJifiil  and  iipurt  an  iipprovrrl  liiidhi^  thai  it  hud  not 
1>erii,  the  dif^rhiLr^e  without  hutkor  i-niild  hiisr  Ui'l-u  givt'ii.  6fi,  4U, 
Mai/.  iSH. 

1170.  SertEon  +  of  the  act  of  June  Iti.  1H9<).  c.  4'i«,  authorizes  tho 
President,  in  time  of  i>caci',  in  his  difirretion  and  undrr  n\\c\\  ndcs  and 
u{)on  (iuch  conditions  as  he  shall  pn-scrihe  "  lo  |iennit  any  enlisted  man 
to  jmrchaspi  his  diweharyc  from  the  army."  /A/*/,  tlinr  nnder  thin 
sei'tion  the  President  eould  [H-rniit  a  >oldii'r  to  jjurchase  his  discharge, 
e\'en  if  his  service  had  not  Invn  honest  and  faithful,  hut  in  such  event 
the  soldier  would  forfeit  his  retained  |«iy,  if  any.     63,  IImI,  Ffi^r^tai'tf, 

1171.  OischargL's  aw  granted  under  the  provisions  of  panigraphs 
144. 145. 14t;.  A.  U.oflS[t5(155-157ofllHU).  by  way  of  favor,  upon  the 
applieation  of  the  soldiers  elijjihk'  therefor  and  subject  in  each  ease  to 
a  waiver  of  travel  allowances  (par.  14t»).  /A/v/that  this  waiver  could 
legally  Ih»  required;  and  that  the  soldier  by  applying  for  the  discharge 
con-^ents  to  sui-h  waiver  as  n  condition  upon  which  the  discharge  will 
be  gi-auted.  Cai-d  liffiii.  Dec^mhtt;  M'fo.  A»  the  discharge  can  only 
be  granted  by  the  Prejaident  or  Secretary  of  \Var,  a  department  ooia- 
mander  has  no  authority  to  refuse  to  forward  an  application  therefor. 
Card  i!t>3,  .■J««?.«^  IfiO-i. 

1172.  IfJd  that  under  paragraphs  2  and  -4.  G.  O.  IT.  A.  O.  O.,  1893 
(A.  U.  144  of  lbH5:  U't.'iof  l!MiL).  the  period  Hurtngwhichapplication  for 
discharge  by  purchase  may  be  made  is  ]  inii  ted  to  the  second  year  and  li rat 
half  of  the  thi«!  year  of  the  enlistments  therein  referred  to;  but  the 
order  for  such  discharge  may  bo  issued  and  the  discharge  executed 
suUsequently  to  the  termination  of  such  period.  Cards  247.  Juitf^  169i; 
134<),  Mai/,  'isr/o. 

1173.  Sec.  4  of  the  act  of  June  Hi,  1890,  provide-*  that  moneys  paid 
upon  purchase  of  discharges  shall  bo  "deposited  in  the  Treasury  to 
the  credit  oi  one  or  more  of  the  current  appropriations  for  the  support 
of  tbu  aiTiiV}  to  be  in<Ucaled  by  the  Secretary  of  >Var."  /Ichf  that 
under  tins  section  the  Sei-retary  could  change  liis*lesignation  of  appro- 
priations fivni  time  to  time,  aj*  to  purclnwe  money  thereafter  acciniiug, 
if,  in  his  judgiueut.  such  change  would  be  for  the  intereistd  of  the 
aenice.    69,  6t».  Ajml.  J^'JJ. 

1174.  //(-W  thai  there  was  no  legal  authorit>-  for  the  rtfundinf/^  by 
the  military  authorities,  of  money  paid  to  purehiu^e  a  discharge  under 
the  act  of  June  Iti,  18JH).    Thin  clearly  appear;^  from  the  teiiu^iof  the 
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act  which  provides  that  the  money  when  i»id,  *•  shall  he  deposited  in 
the  Treasurr"  to  ihi;  eredii  of  som«  rurri-nt  iippropriiition  to  he  ilesij,'- 
nuled  li_v  the  S^'cretary  of  War,  to  lie  "llvniltl^lle  for  the  piiyuient  of 
exiMMiNtM  incurred  during  the  fi-stnl  year  in  which  the  dUi-hiir^  is 
innde."'  Tliu  atl  iiioiTover  iiulhfirizes  the  PrejsiiU'nt  to  periiiil  f^ueh 
puivhases  "  untler  >uch  rules  ami  upon  j-ueh  eomlitions  us  lie  shall  pro- 
dcrihc'*'.  and  nothing  i^  found  in  the  ruleci  lu-tually  prescrihetl  (G.  O. 
SI,  108,  of  ISitO:  4S  of  ISIM;  «l'  of  IS'.t-i;  nr  J7  (if  1S1*:1)  Avhlrh  eon 
templates  or  refern  t*)  thi-  refumling  of  sucli  purchase  money.     60,  71, 

H75.  Whei-e  a  soUIier  dep*>si(ed  fifty  dolhiis  umler  lht>  net  of  May 
15.  l''7-'.  pivsiMimhly  hi  anliciiwtion  of  liis  applii'iilioii  for  pui<-h)isB 
of  diM-harge,  and  suhswiuenlly  while  8ueh  appliention  was  |>eiiditig 
deserted,  /w/'/  that  said  d»|Hisit  was  neecsr^trily  unconditioikal  atul  like 
any  other  deposit  was  forfeited  hy  desertion.     Card  S(f7,  Junvnry^ 

im. 

1176.  L'nder  the  authority  of  the  aet  of  April  14.  IS!tO.  e.  SO,  enti- 
tled '"an  Art  for  the.  relief  of  soldiers  and  sailors  who  enlisted  or 
sened  under  nKsumtKl  names  •  •  •  during*  the  wnr  of  the  rel»el- 
Uon"\ — /*<///  that  »  .son  of  a  ;^!ave,  ori^nally  eiiliHled  under  the  name 
of  his  former  nia.ster  and  diseharj;ed  as  t»ueh  in  IsiiJ.  nii<j;ht  U'l^oilly 
hnvo  u  di-HchargK  eertiticate  issued  to  him  hi  the  nnrne  of  his  fiithpr, 
hpoome  free  sinee  the  enlistment.     60,  3'»+.  JuJij,  IHD.'}. 

1177.  Sec.  ^1-lA,  Key.  St.-*.,  does  not  autliorize  the  Sifrelary  of  War 
to  issue  a  duplicate  certitioate  of  dicicharjre,  to  replace  ono  lost,  to  an 
officer  or  soldier  who  served  in  the  Mexiciin  war.  or  to  oiu-  who 
sen'ed  in  any  war  other  than  "the  late  war  u^piinst  the  rehelliou.*' 
60,  8»0,  July,  1&%. 

1178.  Where  a  duplirate  eertificnte.  hnvinjf  lieen  furnished,  had  Iteen 
lOist  or  destroyed,  Mti  that  as  the  statute  doeii  not  pi-oliiliil  the  issuing 
of  a  Bocond  certitieate,  the  Secretary  of  War  may,  under  the  (Mjwer 
which.  a(*  n-presenlalive  of  the  i*ivsident  is  vc'^lcd  in  hitn.  issue  such 
second  eeitilicate  if  in  Ins  judguietil  it  is  proiwr  lo  chi  !mj.     Caiti  XlOl, 

April,  isnr. 

11T9.  Where  a  cerlificato  of  hononihle  dischnrge  iipc»n  l»einp  snhmit- 
ted  to  the  Adjutant  Gencnil's  Olhce  lui™  had  its  value  impiiirod  hy  an 
erroneous  entry  thereon,  held  that  there  was  no  legal  ohjection  to  an 
Usae  hy  the  War  IVpartrnent  of  a  new  <Trtitirrtte  r-ontaining  no  refer- 
ence to  the  erroneous  entry.  34,  ii22,  Aufjtuit,  ISfiO;  Card  17I>3- 
Oct^r,  1S9S, 

1160.  It  i.s  well  estjitdished  tiiat  a  soldier  cannot  hini.self  avoid  hiA 
contract  of  eidistment  on  the  girtund  of  minority,  and  atmntlon  at 
pleajmi*  llie  military  son-ice.     His  ivleasf  on  this  ground  can  he 
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obtained  only  on  application  of  a  parent  cr  ^anlian  entitled  to  his 
Ken"iw>.  and  wit!n»iit  wIi()h.' coiii-fiit  hiM-nli-sli'd.'  58.  1 '1^2.  K-f^rfinry, 
ISS^i.  Tbi-  iippliiiitiun  tjf  tlio  pan.-nt,  wln'lli<-r  nimlf  Ik  thi"  Si-crctarj" 
of  War,  or  on  AaheWf  tifrj/tm  to  a  V.  S.  t'ourl.  uiuot  be  tiiu(l(>  liofore 
the  soldier  attaiiifi  bis  iimjoiity  iind  nititifs  bi»  i-onlnu-t*  LV, -i-W. 
March,  AS'.S'A';  53,  h.'i>,  AjuH,  /s;W;  64.  :i;^S.  Jult/,  Ist^Si. 

1181.  Wbvre  a  »oldior  otherwise  oli^riMo  for  dwibarge  on  the 
^itMiml  rif  niittority  iil  enlistnuMtl  it*  tii-I<l  nwiiitiii<r  triul  or  hoiilent-ti 
for  (b'siTtiim  m'  orht^r  military  nflVMiro,  «r  utidf  ]■  .■-(•iitriu'c  for  (be  siune, 
an  application  for  hU  disi'bar^e  hy  his  pnri'iit  Hluuild  not  lie  enter- 
tftini'd  [iy  till'  Soi-n'tary  of  War.  Tn  .-m-li  a  i-iis*r  (lie  piililii-  hitun'sts 
aif  piirtiinouiit  to  tbr  ri^'ht  of  tln^  piiviit.  Nor  can  thr  jHirrrit  li'jrally 
pi'oevin'  his  rclttwc  on  hitl»iin  air/rftt.'  L.  t!HO.  Aui/fut^  JUSG;  64.  S^. 
Ju/iy.  W.W;  S7.  1S5.  Drc-w/^-r,  lStJ:i;  «1.  ISS,  .I.'/f/fw^  X89J;  62.  I»l 
.XorciiJirr,  /.<.9,y;  t'anls  2870,  J,iuaary.  IS!)7;  i^AA,  Jufm^  Jfif^. 

1182.  A  minor  wlio  i-nlists  without  the  consent  of  his  parent  or 
j»n»rfliaii  mid  procures  bis  enlistnieiil  l>y  intenlionally  eoneealinj;  the 
fart  that  lnr  is  a  minor,  receivlnj^  |Miy  ami  alloivaiK-es  tbereuiHler.  may 
be  discharged  without  honor  or  held  for  trial  for  fraudulent  enlt»ft- 
nieiit.  oi'  h«>iioiiitily  <lisch!irge4l.  in  the  di^ii'retion  of  the  Secretary  uf 
War.     fard  4i>44. *./»/</,  ISUH. 

1183.  Where  a  State  court  on  hah^in  rifrpita  proceedings  orden^l  that 
H  soldier  in  the  militiiry  scn'ice  of  the  I'liilcd  .Slates  be  iliscburj^ed 
iheri'froni,  itrhf  ibat  as  the  rourt  wa.-  wiibcujl  jnns*lirtion  in  the  nmtler 
\\»  oi*der  was  altsolutoly  voiii  and  without  elTert  iw  a  discharjpe  of  the 
soldier  from  the  service.  32.313-311).  Mmf.  ISSfi:  Card  31H,  &-ptei»- 
Iter,  Jit94.  ^^ 

1184.  Ilffii  that  the  Secretary  of  War  can  not  dele^te  to  tlepArt-*^^! 
monl  eomniaiuh'rs  the  power  L-onferred  npim  hitn  Ity  the  act  of  March  ^i 
UJ.  l.S!Ml(L".'  Slals.,i;3:  Cr.  ().  1:^.  A.  (f.  (>..  ISiHi).  to  (iisrbaifje  enlisted 
Dieii  for  ilisaliility  caused  by  their  own  misconduct,  with  forfeiture  of 
travel  allowam-c's.'     fani  744*2,  /Miwf't-r,  lHy9. 

'  In  rt  Unviciin,  L'l  Vv»\.  Itcp,.  filS;  In  rr  ZimmermtLn,  30  iW,,  17S;  In  re  CoKDOV, 
S7  iV/.,  6fiH;  /»  rf  Kaufiiiuii.  41  i'l.,  S7S:  fii  c-  MinriiwT.  i;i"  V,  S.,  loi. 

'/h  rt  VohnivUTi.  W  l\-i\.  Kr\:,  UH;  h,  t.  Si«nwr;  hL.  149. 

■In  a  rtM'i'iit.  cuw  \  In  r*  Cancr.  10.1  Ff<l.  lift*.,  tmi  it  wa^  hi'kl  ihiit  lHp  Fwtpral 
coiirtM  will  «nti>rTaiii  jiirintlu-titin  on  lintirnr  i-irrfiv*  fnr  thv  n-lMiM'  of  a  minor,  un(l(>r 
thtrftifv  of  21,  wh>*  in  ilfUineil  in  thv  mililarv  m-nii-X'  uf  llit-  Unil<<ii  ^t»tva  uniler 
('niblinent,  in  vioUlinii  (ff  S«-f.  1117.  Kt-v.  Sta.,  hIiIihukIi  ^^liargtt:  havf  lnvn  tiJwl 
aKninuT  the  minor  liv  an  (iriicrr  of  tho  nrmv  for  \'ioLution  cif  the  nrl  of  .Tiilv  27,  l^i, 
VVI-.  ^,  iiiRkiiiK  irHii'liilh-iit  (^n1i>^ii«?nl  Atnl  tlii*  nH.cii>t  of  |iHy  or  allonanrp  ibi^reiiniler 
|iimii'halil«>  by  tMiirt-Timrlial.  if  iJit*  fhargva  liavu  iiul  \>vvu  iw'twl  u|w»  t>y  ila'  Kxiiu- 
livi"  ■li'|>artTm'nl  i-f  the  <  iovi-mmciit. 

ISiii  whal  i'<JiicUhiti'n  sMlionon  tlw  ihaiyw  liy  Iht*  Kxiiiitivf  ili'iiHrlrnunt  wf  (he 
Oov<'rnnicnt(l'>r«aolupi>iiLrT(>liit\i>1>ivii  arviKviorr'iti'idciilIy  |>iit*cd  uponinlbii«cat«. 

Ht-p,  Cora  cil&tJDU  and  tliBCUBatun  of  HUtlirfritifgi  nn  I  hit*  sutjjurt.  (>.0.  127,  A.  U.  O.^ 
1»0(>, 

•ButseeG.  O.  IS.  vV.  G.  C.  IMO  (A.R..  151  o(  1001). 
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1186.  Thp  act  of  April  2d,  1H1»S.  provided  that  "nt  the  end  of  any 
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war  III  which  IIh"  I  iiitrd  Stiiti's  iimy  iM'i-aiiii'  irivnlvcwl  llie  iinny  st 
be  Induced  to  a  iM?ace  liarfi.-.  in-  the  *'  *  "  lionoralilo  discharpo  or 
transfer  of  siiperimuiprary  piili^tcd  men/"  JM-d  tlint  particular 
pnltstMl  men  cuidd  not  clHiiii  ii  ri^'ht  nndcr  lliis  law  to  lie  <li-.*'liarged. 
Tb«  provision  is  dirivto*!  to  tlif  Prusiiieni  and  makes  it  his  duty  to 
reditopi  ibc  nnny  by  the  menus  indii-ati>d.  and  of  (-oiii-se  he.  through 
the  officers  of  thi'  army,  will  seleci  (lie  nii'ii  lo  Iw  di.sr}jHrj.'ed.  Card 
o(HS5,  Ovt'il'tr.  ISUs.  This  act  further  pmvided  that  all  cidi^itmeot^ 
for  the  vcJiinteer  aniiy  should  W  for  the  leiin  of  two  years  unless 
sooner  tenninrtlcd  and  that  all  otfi<('rs  niid  men  coinposinj;  said  arinv 
i*hould  be  di-Hchargcd  when  tlie  ptiriK>scs  for  M-hich  they  wern  called 
into  service  shall  liave  been  uvompli.shed  or  on  the  conchi-«ion  of 
hostilities.  Ifrlif  that  this  latter  [iroi-ision  made  it  the  duty  of  the 
Prppidont  to  di.slwind  the  voiunteer  army  when  the  occurrences  named 
took  phtce.  but  did  not  f^iv<t  individuals  the  H^^ht  t^x-laini  diM-har^s 
Jteforft  the  end  of  the  two  yeitis  for  whii'h  they  enlisted.  Cards  4822, 
Auiimt,  189.S:  +syi,  4WtT,  Stj>U-mlj.f\  J'Srpi. 

VM.  G.  O.  4ft,  A.  G.  O.  of  Ifilts,  provided  "that  men  enlisted  or 
reenlisted  duririjr  the  war  may  be  infonnetl  that  they  uil!  ho  j^vauted 
their  di^char^-s  if  desired  at  the  close  of  the  war  upon  their  individual 
upplicution^."  y/c/c/tbut  thi$  ordor  dimply  authorized  thi>  discharge 
ou  their  own  applimtion  of  uiimi  who  hud  crdisted  duriny  (lie  wiir. 
leaving  the  vbaiacter  of  uacli  discharge  and  ihe  question  of  travel  pay 
to  bo  deteimined  by  the  law  and  wgulatioiw  on  the  subject.  Carti 
6561t,  Jun^.  IsVO. 

1187.  Iltit/,  that  the  pron.-iions  of  par.  148.  A.  R.  (Ifta  of  1901).  tx'lat- 
ing  to  the  appointment  of  a  board  of  oflficers  to  detenuhic  the  favt?i  b 
any  case  in  which  ii  «)ldier  consider^  that  injustice  will  bt*  done  bim  as 
to  the  character  proposed  to.  bo  given  him  un  hi»  discharge  is  directory 
only  Slid  doi^  not  affect  the  \'aUdity  of  an  executed  discbarge,  with 

feirnce  to  which  the  directions  of  the  regulations  have  not  been 
rved.     Card  jy43,  JI'tn-f>,  IHU9. 

1188.  By  the  practice  of  the  War  Department,  the  age  of  an  alleged 
minor  is  generally  required  to  l>e  shown  by  tlii'  uffi(hivitj^  of  bnlh  [Hir- 
ents,  if  living,  or  by  the  aflidavit  of  the  sun'iving  jmrent  or  guardian, 
supported  by  the  affidavits  of  at  least  two  other  resjwctable  penions 
cognizant  of  the  fact  or  by  an  otiicially  authenticated  record  of  a  church 
or  court.  If  pntclicablc  the  affidavits  p^hijuld  be  accompanied  by  the 
ceiliticate  of  a  judge  of  a  C  S.  or  State  court  acijuaintetl  with  the 
partitas  and  vou<'liing  for  the  truth  of  the  representations  made.    LIIT, 

1188.  AdvfiKti  that  iin  application  of  a  parent  for  the  discharge  of  a 
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minor  soldier  hv  denied  where  it  iipi>oared  tbat  he  bad  been  niamed, 
pn'sumii)>ly  with  tln>  iiiin'ni's  t'oiist'iit.  IJy  the;  liiws  of  Knini'p.  and  nf 
Loiiisiiinii  and  miuh;  other  Statf^i.  iniirriHge  in  mi  cnmnfipatjori.  And 
if  JtdfHi)  nutwhullyeiiianeipatvtheuiinor,  it  rvmorcs  bitu  in  uiiiOHHtire 
fmiM  the  jxirc'titV  coutrol  und  gixGn  hiiu  a  right  1o  hi»  earning.'  61 
iO.>,  Ajffi/,  SS9:>. 

1190.  A  parent  or  guardian  nut  doniicik'd  in  the  Vuiled  Stnte!<  but 
in  Kninof,  hrUl  ncit  entitled  to  the  dist-hurgt'  from  tiie  military  wervice 
of  u  minor  pnli.sted  wit.hont  euii»«?tit.  Ry  siu-h  foreign  residenee  the 
parent  or  g^uurclian  is  viewed  as  liaving  entani-tpnted  tlie  uhild  or  wai'd.' 

62.  vvi,  Ort'iixT^  wm;, 

1191.  Where  an  application  wa**  made  for  the  dist-harge.  on  accouu 
of  minority,  of  a  soldier  Ijorn  in  IVrnmdn.  ath'mtl  that,  in  addition 
the  alTidrtvit  of  llm  [uirent,  then?  lie  re<nnivd,  afi  evidrnee  of  age, 
tmnM-ript  of  ih*-  niiiriai  parish,  or  other  piihlir,  ivgistor  of  hiiih. 
signed  by  the  projier  eiistodian  (and  sealed  if  he  ha«  ft  seal);  hi.-*  si 
nature  to  he  eertiiied  to  as  genniiio  hy  the  V .  8.  efiri>iul.     A  tninscript 
from  tlio  pnrish  rei-oi-d  of  lMiptism.s  (aw  sent  in  this  case),  fwfd  insuf- 
fieient  if  a  rejjlster  of  births  cxi.sts.     43,  77,  ^tj}Utnfm\  1890. 


DISCIPUNARY  FTTNISHMENT  OK  BEFEESSION. 


1193.  Two  soldiers,  at  ii  military  iJo;*!.  refused  to  do  exlrn  futigu< 
duty  imposed  upon  (lieiu  by  Iheir  eiiptiihi  for  fniling  to  make  a  i>ropep 
score  ill  target.  The  ea])tiiin  can.^iHl  otie  of  tbeiu  tit  Ije  tied  np  hy  hi,H 
wrtstH  with  bis  feet  partly  raised  from  tlie  ground  for  some  six  hours, 
anti  the  other  lu  \)v  so  tied  up  for  alntut  one  hour  and  \o  be  inniierMed 
spvci-at  times  in  a  wateidiole.  If'ld  tbat  sneh  netion  wa**  wholly  with- 
out, jusiiiifjition,  the  imnislitneiit  intliried  not  Iteing  sanctioned  by  law 
or  usage,  or  warninled  l)y  the  e|rruni.sijun'es  of  the  ease,  and  tbat  ihe 
oflleer  ^vaw  elearly  anienable  to  trial  under  the  ttiid  Article  of  War, 

60,  •-',')",  J'tn..  ism. 

1193.  A  wildier.  wlio  had  been  improperly  allowed  with  others  of 
delurhmi-nt  to  enter  n  Mnlooii  njid  drink.  iM^rnnu-  disorderly  mid  iiisuh- 
onliimte  in  pultlie.  willnnit  however  ennnnitting  violence.  The  t-aptain 
coiHiiiituluig,  in  attempting  tn  n'press  him.  assaulted  him  by  striking 
Uini  on  the  lie.'id  with  a  government  rifle  with  such  foti^e,  as  to  fell  hitn 
to  the  ground  and  render  him  senseless,  at  the  same  tinio  inOii-ting  a 
spvere  eontused  hu-ernted  wound  on  bis  right  ear  wbieh  rendered  it 
deaf  forftpvenil  days.  'I'liere  wua  nothing  like  a  nintiny  and  no  serioua 
disorder  in  tbo  coraniaud.     Jit-ld  tbat  the  violence  of  (he  ofheer  was 

■8i«TuinU>n  r.  Plyiiioulh.  15  Maw..  204. 

•6o  held  by  .^ttomey-Ueneral  I'oshing,  6  Opins.,  (107. 
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grpiitly  in  exoess  of  hisoiitliorityaiid  wholly  unjiistiHnblo,  thi^  fartthnt 
the  stildiiT  wa-s  uiKl»*r  iho  influence  of  liquor  g*^inp  To  ayjiravalo  tlio 
officer's  offcniw.  And  rcconimendcd  that  the  captain  be  brought  to 
trial  under  Ail.  t5^.     43,  ;»2,  Juu,-,  lAHS. 

1194.  W'hcrt'.  ii|>on  the  trial  of  n  soldiLM"  eonvicted  of  insuhordinato 
conduct  und  seveivly  scntenoxi,  it  wius  shown  in  evidence  that  iit  tho 
time  of  such  conduct  he  wiw  subjected  to  punitive  trentinent  by  his 
comimny  coinniandcv,  wh<)  caused  hiui  to  bo  tied  up  and  uajftjed,  and  it 
appeared  that  there  wa-s  no  indication  of  mutiny  or  other  exigency  in 
the  command.  /«.-/*/  tliat  such  treatment  was  arbitrary  and  unwarranted 
by  law  or  uj*ajjv,  luid  a  military  ofl'rni.-e  on  the  part  of  the  nflicei',  and 
oi'/rMc.y  that  clemency  l>e  exercised  in  the  case  of  the  soldier.  LIU, 
IftS,  October,  1S8G. 

1196.  lirromttu'Uihtl  X\\ttt  company  commanders  be  authtirizeii.  muIv 
ject  to  the  control  of  the  command  injr  officer  of  tlin  ptwt,  to  cUspose  of 
derelictions  of  duty  in  their  command;*  which  would  tie  within  the 
jurisdiction  of  inferior  courts  manial,  >»y  rct[nirinj»  extni  tmii-s  of 
comi«ny,  troop  or  liattery  fatij^ue,  unless  the  soldier  concerned 
demands  a  trial;  the  right  to  make  snch  demand  to  Iw  made  known  to 
him.'    Card  :i58H.  OctoUr,  lti97. 


DISMISSAL— BY  SENTENCE. 

1190.  Court'*  Diartiul  arc  enipowere«.l  (and  require<l)  to  adjudge  dis- 
minsal  upon  ofiicers  of  the  army  by  the  3d.  illh,  Sth,  VMh,  I4th,  15th, 
l>ith,  I'Hth.  *JTth.  riyth.  38th.  yiith.  54tli,  51'tb.  tJUt  aiid  tir.th  Articles  of 
War.  upon  conviction  of  the  specific  oflVnce;*  therein  described.  In 
Arts.  S  and  ;'»0  the  punishment  of  dii^missal  i»  referred  to  as  "cashier- 
ing"— a  lotni  which  ha*  almost  pawiL-d  out  of  use  in  our  service,  and 
when  employed  means  no  moi'o  than  dwmiKsal,  VII,  GOl^  </«;<(■,  JSVJt; 
XXXIV.  5«3.  October,  iii73. 

1197.  A  legal  sentence  of  di»mL«»nl  of  an  officer  when  linally  con- 
finned  by  the  comijetent  authorities  (according  to  the  K'(llli  or  imith 
Article  of  War)  takes  effect  upon  the  oflicer  on  the  day  on  which  the 
confirmation  is  otficially  commuiiicatrd  to  him,  either  by  the  promul- 
gation of  the  order  of  continnatitiii  at  his  station  or  other  form  of  o(U- 
ciul  notice.*  Thus  the  date  of  tho  actual  continuation  is  not  neces- 
sarily—is not  probatily  in  the  majority  of  caae* — tho  dato  on  whicb 
the  dismi;^sal  goes  ititu  effect.  The  dt^ctaiation  is  indeed  sometiuies 
added  in  tlie  order  of  contirmation,  timt  the  (wirty  ceases  thereupon  to 
be  wi  officer  of  the  anuy;  but  this  declaration  i»  immaterial  and  dur* 

'Seelliis  rvi-iiriiirK'iiiUtlonadoptMlxnil  pnblifliH  in  \<kt.  1,  Cin-uIarR,  A.  ti.  (K,  1S08>. 
»S«!  H  IWM  Biul  ]M«.  pott. 
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pliisajft'.  Ft  not  iiiifrecjm-ntly  hapjwns — espooially  in  liiiip  of  wai*,  nnd 
pftrtitMiliivly  when  tho  ortit-or  ha.'*,  sim-o  liis  trial,  Kcon  (akfii  pri-^^nn'r 
bv  tho  oiu^iny — thataconjiiJeraMopoi-iodmuy  olap^i?  Ix^foro  the  otiieer 
U  oflicially  iiifoinied  of  tbo  eonfinnation  of  the  itcntencc  and  thiw 
Itpconips,  in  law  and  fart,  dismissed  from  tho  sonlcc.  XXXVl.  Ilif. 
/>.r/»i/«v.  /-v*-^;  XXXVUI,  841,  OctUcr,  2S7G;  48,  17('.,  .Srj>t<-mf»-r, 
1891. 

1196.  A  snitoin'O  of  dlHiiiis-^*!  cannot  U'jrally  1k'  contimuHl  -ui  n*  to' 
take-  I'tfect  a*  of  a  dato  pnor  to  tliat  of  the  formal  ronliimatiou.  Tbiw 
where  such  a  sentence  wa*t  adjudjiMi  hy  a  court  martini  on  April  '2"!, 
1M>3,  hut  owiiij;  tn  the  exijfencio-s  of  tliP  seiTice  Wft-»  not  acted  upon 
till  after  .several  montb.s  liy  ihe  reviewing  authority,  who  then  formally 
coiitirmed  the  senlenec,  addinjf  in  the  order  that  the  officer  '^eease* 
to  l>e  nil  officer  of  the  anity  from  April  5",  ISijtS,"  /i</'/thnt  tlii-*  ^wirt 
of  the  order  was  unauthorized  and  inopemtive.  XXX.  4Sit,  Jtiiy, 
1870:  42.  a7U.  Jt(<)r.M/,  18iM). 

1199.  AVhen  a  lepil  sentence  of  di^mi^il  ha?*  Jieen  duly  t.rm^p'nmif 
ant/  r.t>i-ut(*/,  the  power  over  the  ca*«  of  the  reviewing  ofticer  (whether 
the  President,  or  the  commanding  general  iu  time  uf  war — see  Review- 
tsc,  OtrFicr.ii)  it  e,r/iuti^U<I-,  The  reviewing  authority.  a»  «uch.  i(* 
funvim  tjjjfifi.  He  cannot  refill,  revoke,  rescind  or  modify  th<?  olBcial 
act  of  eonfirmation.  or  the  order  which  \n  the  evidence  of  it.  So — the 
sentence  hciny  executed  and  tb«^  disiniKval  being  an  iiecomplislied  fact — 
the  case  is  beyond  the  reach  of  the  jmitlfnhuj  ji*'""''''-'  by  no  exereiac 
of  that  power  can  the  sentence  he  removed  or  remitted,  or  the  ofSce 
lo.'>t  he  re^tol-ed.'  Thus,  so  fur  as  the  executive  jwwer  is  concerned, 
the  dismissal  is  linal  and  irreversible.  And  the  law  has  provided  no 
court  of  appeal  or  other  revisory  authority  (see  Aitkal)  by  which 
the  same  may  be  reopened  or  «nt  aside:  the  only  remedy  i«  by  u  m'w 
appointment.* 

Of  1'our.M'  if  the  -sentence  was  nol  l^al — if  the  court,  for  example. 
wiis  ilh'giilly  constituted  or  coinpo.-eil.  or  wius  without  jnri.sdictiun.  or 
yia  prtH'cc'dings  ■were  invalidated  a.--  i)y  M>ine  such  fatal  defect  as  that 
Icfif*  than  live  niembcrs  took  part  in  the  judgment — there  htw  of  course 
lioeii  no  di^misHuI  in  taw.  and  \\\\n  /nrt  may  at  any  lime  ln'  dcclariKl  in 
oriicrs.  And  .ihj,  whcit*  the  sentence,  though  legal,  lias  n«)t  Ihhmi 
appi-oved  or  i-onHnned  by  the  ctmi|M'tciit  authority.  But  where  the 
sentence  is  rt(rirtl\  li^grd  and  lui-s  been  h'pilly  conlirmcd  and  executed. 
the  mere  fact  either  that  the  prweedings  of  the  court,  weii'  iiTcguIar, 
or  that  the  righti^  of  the  accused  were  prejudiced  in  the  adniitwiun  or 
rejection  of  evidence,  or  that  fi*om  this  rau«e  or  Vioi-ause  the  iiK<ml>ei'» 

•Er/wrf^flarland.  4  Wallace,  3;i3.3«l;  ISOirtiw.  AHwn..  M8. 

*See  4  Opind.  At.  Gen.,  274.  MM:  t> ''/.,  :Wlt,  fiU;  7  i</.,«t;  12  )rf.,B«t:  14  M.,449. 
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of  the  court  wei*  blasted  or  othencise,  the  tindiiig  was  unjust  r>r  the 
M-iitem-e  too  sever*-' — v»n  a«l<l  imtliiiijr  whatever  to  the  power  of  the 
ICxecutive  or  of  Coiigre*.-  to  nullify  or  u]o<lify  the  (lisiui.s--iil  lut  ftic/'.' 
XX,  302,  Januart/,  JsOo;  XXVI,  40^,  Fti>nio\y.  IHfSS;  XXVIll.  4i>T. 
March,  1869;  XXIX,  r>7r».  Jonuari/,  1870;  XXX.  Slti.  3i'3.  4l')i.  JA^y 
and  y.ffitf,  idVO,-  XXXIV,  tj;H,  ^U<y*.*/^r,  ;^7.:*.■  XXX\'I.  ^74.  a3<J, 
/"t*riwryand  JAmA,  AV^,*  XXX\'ni.  i>4:}. -i»/firl«^  i.»?r6V  XXXIX. 
23K.  242.  24S.  JA(y  and  Ju„^.  1S70;  LIU,  41W.  Se/fii-Mfter.  1SS7;  LV, 
221.  /Jta-n,f*^r.  JSff7;  Card  T&Uii.  ./nnwiiy,  JifOO. 

1300.  I'pon  the  lejful  oxet-utioii  of  ti  rionteiu'e  of  duiui^^al.  the  officer 
is  wholly  t*e[Xirat^ti  from  the  nillitan"  cerviet"  and  ^'e^.■olIlc^i  a?-  coiii- 
pleltly  a  t-'r(Vi''WJ  UN  if  In*  had  newr  lieeii  hi  ihu  artuy.  Ah  hlf  dis- 
mb^sal  if  irrevei*!sil]le,  he  ean  itv  ren'tori'd  to  the  service  only  Iiy  u  m-w 
a)>(K>nitmeiit  l>y  the  Prenklent  under  the  Omtititution.*  This  i-  the 
iuw  iiide|jeiideiitly  of  vxpre^i*  k-g'islation.  In  July.  IStiiS.  iunvever, 
Conjfresii  oimcted  a  statute  dc«eri>«d  in  its  title  as  "di'tliiratory  of 
the  hiw  "  ou  the  subjei-t.  which,  as  now  iiiciir|>ijnited  in  Sec.  I22S,  Rev. 
Stj«..  pix>vidi.'!*  that — "  No  olKivi-  of  the  Army  «bu  him  been  tir  may  \w 
dii>Dii>«»ed  from  the  »ervico  by  the  wnteiic^  of  r.  {^'Viieral  court  iiiai'tial. 
fonnally  approved  by  the  proper  revjewinj^  authorily,  »hiill  ever  be 
res-tored  to  the  military  »i:-rvi<.v  except  by  n  reiipjxiiiitiuoiit  conlinned 
bj  the  Senate."  Thim,  upon  prinriph>  and  at  \tn\ ,  ti  new  apiunntnuMit 
ithe  only  imchIc  by  which  a  rli?imiswdo)licerriin  )je  rehatiililafed.     He 

liKit  U-  hi>noml)iy  diseharjjed  (as  dismiswed  (itlii-ei>.  luive  not  unfre- 
quetitly  a?^ked  to  lio)  or  plae<^d  on  the  retii'ed  list  orjicniiitled  to  rej^ign, 
in  lieu  of  standing  di^niihsed.  Im-chum'  It  is  (uily  a  cDmniissioncd  o(fict(r 
of  the  army  who  can  Ik-  tUu?.  pris  ileircd,  and.  beiii;:  a  n'riftmi,  he 
would  neeehsarily,  in  order  to  bo  enabled  to  ha  di^ehurj^ed,  or  to 
itsijrn.  &*'..  from  theavmy.  have  first  to  Iki  retumed  to  it  hyannp]Kiint- 
menl.  XXIX.  Vt<. .!.,},}.  hsCft:  XXX.  ftlS,  :-{2H,  JA/.v.  iho;  XXXI, 
5ti4.  Jtiii/.  IS7I:  XXXVI,  21U.  33(i.  Jan»ar>j  and  JAwA,  inrii; 
XXXVII.  421,  492,  JA//rAund  A^riL  1S76;  XXXIX.  248,  (Mfi^, 
/y;?;  XU,  ti*5.  ;^epf4wb,-i\  ls7it. 

ISOl.  A  sentence  of  dismissal  dtavs  not  uttjLch  iiny  lepil  ditmhUiiy  to  the 
portion  disniit^^'d.  He  is  not  —as  '\t<  indeed  indicated  by  Sl-c.  122S.  Her. 
St».,  alKiVP  cited — (li.sqnalilied  to  l>e  newly  ainjuiiiird  to  the  iimiy 
(XXX\'I.  S3(i.  JA/yM,  /.!<7Ji).  nor  la  he  disquulided  to  be  enlisted  u«  ii 
soldier  (\'ll.  25il,  t\'i»ruitr\j,  I'iO^),  or  to  hold  civil  olKce  under  the 
United  StutOH.  VIII,  t5oi,  ./»«,-,  IfiGi;  XXII.  .'tlT.  fh^f-mhtr.  ISiSGf 
XXXJ,  4WI.  Jtiite,  ltt7I;  38,  !»5,  January,  1S90;  40.  14,  .VmvA,  ii(90. 

'  Si'e  4  Opiris.  At.  f  Jen.,  274. 

'HeeA  OpiDA  Ac.  <ren.,  318;  l-l  ii!.,  448.  502;  dlw)  Report  86d  ni  Judiciary-  Com* 
mUu«  of  Semite,  of  March  3,  IK7».  Vi\h  Cong..  Scl  See. 
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I2C&  In  viow  of  the  [WKitire  provieioii  ot  tliR  act  of  July  IS.  1BQ2, 
now  inc-orporatiMl  in  St'i-.  IJII.  Kt'V.  Sts..  that  "no  <»ffi»*fr  of  th^*  f"*"^^ 
who  hxis  Ikm'h  disiuisfffd  l>y  the  Ncnteni't*  of  u  c-ourt  mnrtial  •  *  • 
shRll  evrr  again  Uwionif  tin  «ffic«r  of  the  navy,"'  hdtl^  in  tbo  rase  of  un 
Bssijitiint  I'nyiiK'tT  of  tUi*  nuvy,  tluis  (Usmis»*('d,  and  whoj^c  wntoiirp  hnd 
been  iippn>vfd  by  \\\v-  IV'sident,  that  un  order  iu*siiniiijjr  to  '■R-insUite'" 
luni.  by  lut'anH  of  the  ••revoi'iition"'  of  such  approvHl.  wruuld  be  in 
contmvention  of  the  .-stiitute  nnd  beyond  the  power  of  the  Executive. 
V,  4Kl,  Ikr.mhr.  lS<i.i. 


DISMISSAI    BT  ORBER  OF  TH£  PRESIDENT. 


IS03.  Di>-miM4d  liy  exttrutive  order  i>  quittr  ilistiiiet  from  difsinisMl 
by  liontenee.  The  latter  \a  n  panvtkm^iU:  the  fonncr  is  rnnofol  fnun 
e^'.y.*  The  power  to  dUuii»s,whieh,  us  being  an  ineident  to  the  power 
to  appoint  jmhlir  officers,  had  been  ivpirded  wiiirp  IT**!*  as  vested  in 
the  Pi-esideiit  by  the  ^institution.'  was,  for  the  tiitit  time  in  I8fi6  (by 
the  uet  of  July  I3th  of  thut  yeiir.  re-enaeted  in  the  second  clause  of 
the  pre-seiit  'Jl'tli  vVrtielu  of  AV'urnnd  in  Sec.  I'J'i'.*,  Hev.  Sts.),  expre^isly 
dive!>ted  by  tV^ngress  in  so  far  a.s  retqiectw  its  exertise  in  limo  of  |)eace.* 
ily  the  Htiitute  luw  it  i^  now  authorised  only  in  time  of  war.  Dunng 
tiie  war  of  th«  rebellion  it  was-  exercised  in  a  great  luiniber  of  cases, 
soiuetiines  for  the  purpo«  of  summarily  ridding  the  sen'i<*e  of 
UDWoilhy  oflicers,  Hometiines  in  the  form  of  a  dischurgc  or  nuittler-out 
of  officers,  whose  servicer*  were  simply  no  longer  re<|uiivd.  The  dis- 
tinction between  this  species  of  dismissal  nnd  dismifutal  by  sentence  is 
illusInUed  liy  the  fact  that  the  former  hat*,  with  the  Miiu-tion  of  legal 
autbnritv.  been  repeatedly  ordered  iti  cases  where  a  court,martiiil  liau 
previously  acipiitted  the*  officer  of  the  very  offences  on  weount  of 
which  the  Kurmimry  action  haw  Iwen  resorted  (o,*  XXIII.  265.  Oct'>- 
bei\  y.VW,'  XXVI,*  .n,  .\Vj,f..:u<7*,T,  1SG7 ;  XXXI.  .i.'i;.  .lw/«*/,  1S7I; 
Xl-tl,  4-7(n  Jidy,  ISfiO:  XLVIII.  243,  January,  IS^V,. 

1204.  A  summary  dismisHjil  of  an  oHicer  doe^  not  proijerly  lake 
effect  until  the  order  of  disiniM-sal  or  an  oltlciHl  copy  of  the  .snmc  is 
delivered  to  hitn,  or  he  is  otherwise  officialty  notilied  of  the ^c^  of  the 
dismissal."     49,  Ml,  170,  SeptemhtT,  hSOl. 

1205.  A  f iimmiiry  disniiHsal  '"  liy  or<ler  of  the  Secratarj*  of  War"  ia 

'  Sw  7  <ti>iiiB.  At.  tjea..  251. 

'Sm>.  aHjiniong  llie  i>rinn|ui]  BUthnritiee  nn  this  subject, — Comnurnwpalth  r.  Bnt*- 
■ier,  h  ScrKt.  A  Kawle,  Wt\;  hit-  jxiru-  !Ienn.-n,  i:i  Peters,  268,  260;  Unili-il  States  v. 
GuihrH?,  17  Howard,  :ttl7;  -I  Oj.iiH.  At,  lleii..  I.  fiOS-«13:  0  id.,  5-6;  7  ift.,  261;  8 
W,,  a.HO-2:i2:  12  id.,  424-426:  S^iwunt.  Conpl.  \mv.;  373;  2  St(.r)-'e  Cona  }  1537^ 
note:  1  Kptil'B<;orn».,  aid;  2  Marstttira  Wftshinnit.iii,  102. 

'f?w  lOOpuw.  Al.  U«n..  315. 

*See  12  Opins.  At.  (ien.,  427. 

■lionld  r.  tl.  S.  19  Ct.  CU.,  fiflQ,  n85;  4  Coiiip.  Dec.  601 ;  fi  id.,  419. 
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in  law  the  act  of   the  Prr^Hlrnt.'     V,  SH>,  .Vrnv/wft../-.  tmS;  36.  332, 
A'm-fiiif/fTt  JfiSfi. 

1206.  A  doixirtmcnt  nr  army  ("ommnmlcr  can  havt*  tif  rdursr  no 
authority'  to  siinimtirilv  di^mi>*i  or  tliJH-harjre  an  olticTr  from  the  mili- 
tarr  »ii'n'ic'c.  XI.  4i>r>,  /•W/rrMri/,  IHOr,;  XVI. /iS.H.  S^pt^iuhfr.  IH6S; 
XLI,  »i.  ,/tvniary.  IS7-S:  XLII,  2tW,  Aprif,  1H70.  But  whi-re,  in  a 
paso  of  n  rngulnr  officer,  thi?'  authority  wa."  in  fm-t  cxprcisri!.  ami  the 
Prosidont.  treating  his  oHi<H'  as  vaniiit,  ]vrot'('o<ltHl  to  till  the  vacancy 
by  n  new  iippointninit.  h<!<l  that  he  had  iiiiide  tlie  ili-sniisr^al  his  own  act 
and  legalized  the  ,samo.*  XLI,  ^4,  Jintunnj.  1H7S.  So  where  (In  IHttS) 
nn  officer  of  vohinteein  vivm  dismissed  by  the  ttrder  of  iiii  iirniy  com- 
mander, which  was  iie.vyr  nitified  in  terms  by  the  President,  Imt  a  suc- 
ce.-stor.  appointed  to  the  vaeaney  by  the  g;overnor  of  the  State,  waa 
Beeepled  and  rmiHten'd  in  liy  the  I'liitt'-d  States:  hehi  (in  1S8<')  (hat 
the  dismissal  wiis  1o  Im-  regarded  jis  having  been  hnibstantially  ratilied 
and  legalized.     XLIV,  KS.  July,  IS^O. 

There  was  during  the  rivil  war  no  Iiiw  or  regulation  Hpecifically 
authorizing  deiiartnieni  or  army  (■(imiiniiulers  to  dismisj^  ('(anmiKsioued 
officers  without  trisil  by  wiurt-martlal.  but  hucIi  disiiiissa].s  were  made 
(R>uietinieH  uiiconditioMally  and  sotnetime^i  subject  to  :i]>prov}il  of  hjt^iior 
authority,  und  Uie  War  Departiiic-nt.  ha.-*  in  practice  hold  that,  it  is  with- 
out power  to  chniige  the  rw:ord  or  .status  of  piM-sons  so  dismissed. 
Card  37LAS,  />^*>7». '«'/-.  ISi/7. 

1207.  //.  W  that  the  niling  in  Hlake's  rase  (HW  I'.  S.,  dSl)  wiis  appli- 
cahlo.  and  that  the  otHce  of  nn  aniiy  nttirer  might  legally  be  vaeat^-d  by 
the  appointiiit-nl.  nnd  t-oniriiisHinn  «>f  a  succi'.i.sor.  althungh  between  the 
office  of  ihr  originid  otKcer  and  that  of  the  .snei-essor  there  may  have 
intervened  a  tenun-  by  a  third  <tfficer.  Thus  fist)  Captain  A.  was 
disiiiis.>*d  fnan  his  office  without  le^al  authority;  (iJd)  Captain  B.,  an 
unassigned  officer,  was  as.signed  to  the  captaincy  of  A.  and  hold  it  till 
his  own  re>ignation,  one  year  and  three  month.s  laU'r;  (i-td)  Lieutenant 
C.  wa»<  ihert  promoted  imd  iippointed  to  the  odiee  and  hi.>  npp«iintment 
wa>*  eimfirmed.  //rW  that  Lieutenant  C.  was  the  legid  incumbent  of 
the  office.      LV,  546,  Aprif.  JSSH. 

1308.  //cW  that  the  ruling  of  the  Supreme  {.'ourt  In  the  ciu-e  of  Blako 
was  not  applifable  to  volunteer  oIKcerf«  iil"  State  organiKulioiis,  and 
thrtt  A  governor  of  a  State,  who  had  duly  appointed  a  certain  v(diinteer 
(►(ficer  ill  a  regiment,  wiu*  nctt  empowered  U>  di>niiss  liim  by  simply 
Hppointing  to  the  Kimie  oUiee.  coiiiniisriioning.  and  cuusing  to  be  mus- 
tered into  the  U.  S.  sen'ice,  another  person.     48.  103,  M<nth,  IS3X. 

'  S«?  12  Oi'iiw,  .M.  fJen.,  421;  MvElnlb  r.  ('uite>]  RlaU*,  12  (.1.  (.;i.  R.,  202;  alM 
(  221M,  imA,  an4l  iiulv. 
'Sw  j  337,  i»l*,  nn<)  not«. 
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DISMISSAL — BY    (iKDER   OF  THE    PKI->iIDENT. 

1209.  \\'htfre  the  successors  of  pijfhty-two  volunteer  oflicors  of  the 
civil  war.  spiilfnct'd  in  In-  disniisscd.  were,  pendiiijf  tu-tioii  on  thoJr 
ciwe;}  liy  chc  Pre ?i idem.  iip])ointpd,  with  the  advice  and  conseot  of  tho 
Senate,  it  was  held,  that  llie  latter  under  the  ruling  in  the  liluku  t!t»ae 
fiyified  to  I"'  fttlitrrs  of  ihe  army  lifter  such  ttppoinlment.s  were  mode: 
a-nd  tills  in^lependfiitly  rif  the  fiiet  timt  ibe  cuurt-uiartial  pro*.'eediug>t 
bad  never  uelnally  Iji'eii  upproved  or  L-ontiruied  in  whoh-  or  in  pari  by 
the  President  as  re<|uired  liy  the  Articles  f»f  War  to  give  effeel  to  the 
j^<^iitencpsof  disn»is.sal.     24,  7.  Aj'rr'i.  JSSS. 

1210.  Where,  hv  the  diroction  of  the  President,  an  order  was  i^ued 
canci'llin;/  thi'  niiister-In  of  n  volunteer  otficer  on  account  of  fact* 
indicating  that  he  wa>  not  a  Ht  |x'rw)n  to  hold  a  commi*.sion,  /ir/dihaX 
this  was.  in  effect,  a  legnf  exerci.^  of  the  authority  of  summary  dis- 
missal fnr  cause,  vested  in  the  President  Uj-  the  act  of  July  17,  1SC3. 
61,  :iW,  -l«y'/*^  JJHi-l 

The  Pivsident  had  not  the  (iflme  power  of  dismissal  In  the  case  of  a 
volunteer  o11i':er  as  he  has  in  that  nf  a  ivgutar  otfii.v!'.  This  for  the 
rejison  that  the  tenure  of  ottiee  of  the  former  is  for  a  fixed  term  and 
for  a  limited  time  only:  the  power  to  diiimi^  in  thus,  in  hitt  caM),  not 
an  incident  of  th"  appointing  power.'  But  the  President  was  investetl 
with  a  spvvial  power  of  dismissiil  of  volunteer  olfieersi  by  tho  act  of 
Congress  of  July  17,  1803.     40,  103,  March,  1891:  82.  W  March. 

im2. 

1311.  field  that  it  could  nut  atfect  the  operation  of  an  order  sum 
ainrily  diamissiug  an  officer  as  ''second  lieutenant.'^  that,  (before  it« 
lieing  comiiumieiitetl  to  him  hy  hein^'  pmniulgitted  ti>  the  it^meaU 
he  had  becouif  l>y  promotion  a  lirst  lieutenant.     VI.  .>5S,  X'rv>-niU-r. 
1801 

1212.  A  dismissal  uf  an  officer  by  c-cecutive  oitler  doea  not  ojHTute 
to  disqualify  hiui  for  reappointment  l(»  military  oUice,  or  for  uppuint- 
ment  to  eivU  office  under  the  United  States.  XXXVl.  »30.  March, 
lS7o. 

1313.  The  Executive,  in  summarily  dismissing  an  officer,  cauuol  at 
the  saEuu  time  deprive  him  of  jmy  due.  Nor  can  the  right  of  an  officer 
to  his  jmy  fm-  any  period  prior  to  a  suumjaiy  dismissal  ordered  in  his 
east\  bo  divested  by  a  dating  back  of  the  order  of  dismissal.  tSuch  iu\ 
order  cannot  >>e  made  to  relate  back  so  att  to  atfect  tbe  status  or  rights 
of  the  oIKi-er  as  they  existed  liefoiv  the  date  o£  the  lakJiig  f^'n-t  of  the 
disiniw^tl.  VI,  37i*,  4u5,  St-jit^uilur  and  Octvber,  18G^;  X,  1,  i,  -/'i/y, 
ISUi;  XVll,  tJ70.  May,  Wtfff;  XXXI,  125,  Jantutrn,  1871;  XXXV, 
XV2,  January  187U  XLII.  73,  IMu-hJhv.  Ift78,-  470,  ./m/.v,  ISSO. 

'  See  Mochein  on  Public  Otllc^re,  p.  as3,  f  -Hfi.  But  «*  ParBoii'«  cAtv,  ao  Ct.  CU., 
2M. 
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1214.  ThiTc  can  he  iio  revocation  of  a  duly  executed  order  of  dUiuU- 
«il.  liowever  uiiiiienlcd  or  iiijiidifiouti  the  orifriuul  mrt  uiay  Iw  dwim'd 
to  liHvi"  been.  l'"or  di.-'tinet  ti--*  disnli^sal  Ijv  oi-dvr  if,  in  iU  uatuiv,  I'loiii 
diMuiMhul  by  .senteuL-ti  (see  §  1:203  untt^),  the  etftict  oJ:  tlio  proceudtng  in 
dht'stinfj  llir  otiit'i'  Is  thf  siinif  in  cin-li  i-nsv.  An  offii-er  di-iuiissed 
by  an  tn-dtrr,  thuuj;!!  liis  dismis-jtl  may  Intvc  in%oIvud  no  di-granv,  is 
aatluiibitud  U>  hd  offit-er  di(>u]LsMH]  l>y  !<i'nteute  iu  so  fur  that  bo  14 
couiplctvly  ri'U'gjited  to  a  civil  ntiilii?'.  Iniviiii;  in  litw  no  neHn'riirciUier 
relatiuu  III  die  niilimry  service  tliHn  Ini)*  iiriy  eivilian  ivho  hsiw  never 
Iwpii  ill  the  iiniiy.  Thus  an  urdi>r  aswuininy  t»  n'voke  a  lej»Hl  unhfi-of 
dismissal  Is  ay  nnHiithorizeiL  as  it  is  itH-ire4-timl.  The  ori^^itiiil  diMitissHl 
\s  an  act  dune  whieh  eannot  Ih'  undunt-,  and  the  ortler.  whii-li  is  (he 
evidence  of  it,  is  therefoiT  inenjiablenf  revoeation  or  reeall.'  Jior  can 
tbut  Ih'  affected  indirectly  which  caniiot  lejrally  be  done  directly.  Au 
ottitvr  di>nuMhfd  by  exerLiti\'ct>nh'rcannol  be  relieved  by  !>einj|:  allowed 
to  rcxigii  or  be  retired,  or  by  being  jji-anti'd  an  lionomlile  discharge. 
For.  in  order  to  Ih'  diHchari^ed,  &t\.  from  the  unny,  he  tuast  fiivt  lie 
in  the  i"-U)y.  and  there  i.-  bnt  one  nKwle  by  which  an  officer  once  leg-ally 
separated  from  the  aiiiiy  con  be  put  into  it,  viz:  by  a  new  appoint icieut 
according  to  the  Constitnticm.''  XXXI.  504.  j>i/i/.  IS7J:  XXXV, 
Stfj!,  400,  Jffii/  and  Ju/,/,  JS74;  XXXVI,  SHI,  .331),  Junumy  and  J/arc/,^ 
1875;  XXXVn.  451.'  Ajyril,  1876;  XXXVIII,  61.  159,  January  and 
Jtily.  1S7G:  XXXIX.  248,  Oftalxr,  1877;  474,  March,  1878;  XLI, 
153,  JAin-/.,  m8:  (ill,  Juhj,  1879;  XLIl,  73,  /ff^.thr  1878;  35,251, 
SepU-ntb,r,  1880;  36.  3:i3,  Xov^mLr,  188.9;  52.  384,  Jfarc/i,  mH;  59, 
8f>,  Aprii.  180.i;  66,  51,  JA/y.  189^;  Card  4!lu3,  SfpUi^^Kr,  1898. 

1315.  That  a  .-iuunnary  di-sinia-stil  is  not  i-evucable  by  an  exL'cuti\*e 
order  ia  establiHhed  law.  Cards  091,  Ifeceinbtr,  1894;  3735,  J/arch, 
1898;  458tt,  July,  1808.  Where  an  officer  duly  siuuniarily  dlmniHscd 
in  July,  18<13.  und  tsubsequeutly  restored  by  an  order ai^suinin^  to  revoke 
tbe  order  of  disuiLssai,  procured  to  be  pasaed  by  Congress,  in  1890.  an 
act  recoj^izirig  his  i'eHtorati4)ti  a^  le^l,  which,  however,  wan  vetoed  by 
the  Pmsident —/'/'/  that  liis  istatns  was  tliat  of  a  jjt'rson  who  had  l»een 
illc^lly  in  the  military  service  since  the  date  of  tho  order  of  so-called 
revoi-ation.     44,  lliii.  /M'fwlti;  1890. 

1216.  While  an  order  H>.-iuniing  to  revoke  an  executed  legal  order  or 
sentence  of  dismissal  is  void  and  iuopenitive,  yet  where  such  dismiHsed 

'See  4  Opiiiw.  At.  (ien.,  1^*;  12  .A,  4^*-^:  14  i<i.,  5'Jn;  15  i't,  *t68.  A  contmry 
view  expnM^jd  bv  tbt.*  Cuuit  uf  C'Liiiue.  in  ile  mrlivr  |M'riu(),  ia  a  Mtiriwt  v{  t-asm — 
(We^iilh  r.  Uniu^l  Statfc.  'i  Ct.  CI,.  JW;  Wintcnif.  United  Stflt«->t.  a  irf.,  ISfi;  Uamea 
('.  I'uitcd  Slutex,  4  uL,  2m;  Mont^< kti iiry  n.  I'riitvil  Statvx,  h  iit.,  ti^t— whh  dtuillv 
pnu-licallv  K)«nduiie<l  in  McElnttU  r.  Uiilltfd  ^UUnf,  Vi  id.,  201.  St?i<  ul#>  V.  6.  i, 
tirw.n.  lUr.  P..  Klft- 

■Hi«  8  Oiiiiw.  Al.  lien.,  235;  12  id.,  42!;  13  .</.,  5;  McElnilli  .■.  UnilwJ  «Ut«B,  12 
Ct  CI.,  301.    Comperu  }  1300,  mtte.  aud  (§  121S-1-224.  jmiM. 
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oflicer  enters  upon  the  duties  of  the  office  under  the  void  order,  hfid 
tbut  he  wa^  during  the  jx'riud  lie  lluiti  {M-rfoi'metl  niich  duties  tt  dv facta 
otiieer.     Card  ''.!»1,  Ihvemher,  mtJ^;  3T35.  Marrh,  ISUS. 

1217.  Jhldi\\aX  it  was  quite  evidently  the  intention  of  Congrcst^  in 
the  tic(  of  July  15.  1870.  s.  12.  tlmt  the  cninniifisitms  held  by  the  offi- 
ti'ifi  who  reiiiiiined  un!ijv?igned  on  -iHinmry  I,  IHTl,  nbtmld  eeiL-ie  on  thut 
day.  No  uetion  on  tlie  jmrt  of  u  niusleritig  otKcer  wai^  required  to  mrry 
Iheliiw  intoi'lTe^'t — hk  iK^ho\vll  Iiy  G.  O.  1  of  .fHnunrv  "i.  1S71,  in  whtrh 
tile  (stqwrnlinii  from  the  srrviw.  on  .Tunuiii'y  1.  of  (he  unns'iiKned  offi- 
ceP6  waH  formally  Hnnouneed.     fiS,  liH.  Augmf,  l^UH. 

DISMISSAL- BY  ORDEH:  TRIAL  IH  CASE  OF. 

1218-  //»/</  tliat  the  provision  on  this  subject  of  the  net  of  March  8, 
18^.  c.  79,  s.  1 2 '  (now  tf  e<'.  1 230,  Rev.  Sts. )— ref  errinprts  it  does  to  officers 
*'here»fter  diNniissfd" — wfl.-*  not  i-etrosctive  in  il^  operfttion,  and  did 
not  eiiibrace  ea.-ies  of  otKeeis  dismissed  l>y  onler  befiu-e  the  date  of  its 
piuisaye.  XVr,  631,  Octoh^i\  JSSS;  XX,  518,  April,  ISOff.  And  simi. 
larly  /<'■/«/  a-"  to  the  provision  now  incoTTionited  in  See.  1230,  Rev.  Sts. ; 
the  siinie,  though  -ioinewhut  dilTerently  worded  from  the  original  stAt- 
ute,  being  oonstnic'd  as  not  intended  to  enlarge  the  application  of  the 
latter.'    XXX\'II.  (il8,  Jitia:  iS7G:  XXXVIII.  \w.  .My,  m6. 

1219.  The  wtatut-e  dors  not  indicate  within  uhnt  period  Hfter  the  dis- 
niie.s«!  the  upplioition  for  a  trial  should  be  made.  It  can  only  *)e  said 
tluit.  in  preferring  it.  din>  diligence  should  lie  exercised — (hut  it  should 
be  lu-CHcnK-d  within  ii  reni*unablo  time.'  XVI.  ll^K  ^frt/,  Wjo;  Card 
4!t54.  Ja/n/'iry,  lSff9,  Ilrid  thut  a  party  who  (without  any  suiliciont 
oxcufe)  delayed  for  nine  years  to  apply  for  a  trial  under  the  statute 
might  well  be  i-egarded  as  having  waived  his  right  thereto.'  It 
could  sran-fly  have  Iteeii  eontemplftled  by  Congress  that  a  dismissed 
officer  shonhl  lai  ill  liberty  Xa  defer  his  applrciiiion  for  a  trial  till  the 
evidence  on  which  he  wus  dismissed,  or  n  material  ]}art  of  the  HUiue, 
had  ceaaed  to  exist,  and  lii«  rcctomtlon  would  thus  be  made  eei-taio. 
XLII.  44(1.  h.^f,iih,r,  tHlU. 

ISSO.  Though  It  may  be  sufiieient  that  the  application  made  under 
the  statute  should  stall'  sinipl\- thut  the  applinint  has  been  "Wl-ong- 
fully"  dismissed.  tJie  pret'erabh-  form  would  Is'  tor  tlic Hppli(untti>set 
forth  in  what  the  alleged  wrong  consisted.    XVI,  513.  Axtgxtti^  1866. 

'TlilK  t<rHtiir('  wiin  licltl  liy  tli^  Altorney  (icneral  fI2  0)tiiii<..  A)  not  to  W  niHxin- 
stilutitirml,  inlliat  it  M'tui  mil  "ii)m'JxiriiL<<totlie  nhjei-tion  Hint  it  invmleKor  fninlnitt^ 
the  iM>w\T  i.if  ilif  I'lX'siilem  to  diHiiiuw  an  utBi-er."  M<.n*  tH-ri<i(tH  i>li)e<-tionn  to  its 
conntitiitiiiiialitv  nn'  I>eli<<v<y3  to  Ixt:  1,  Thut  it  mitiiKfizt'P  iht'  Hti1>i<H-tiii(f  <i{  a  i-iviliitn 
to  military  Irinl;  2,  that  in  reMt»irin;r  an  ultircr  tu  the  army  it  siili»titill*«  J  tie  m-titm 
of  fl  iiittrl  tiLurtiul  f-T  llu*  aj'p'iiiitiii;:  pifwvr  of  Ihf  IVmiii'nl. 

■*Sof,  iMnaiiiiilan-Hocl,  tht-  ufiiniitii  ot  the  Sulicilor  (ieiipra!  in  HI  <  »[>in8.  At.  Oea.,M>9f 

'Si-«  S>«tim  r.  [1.  S.,  IHCI.CIk.,  435;  Arrartrong  n.  U.  K,  25  M.,  387. 

'Cotupare  4  Opui».At.U(!ii.,170;  b  id~,'iM. 
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1221.  "VVhei-e  »  trial  of  a  volunteer  officpr  under  tbiM  stiUute  ref*ulteU 
iu  nil  fic(|uittal,  an  J  hiM  original  disniissiil  tliUH  be»-anie  "void,"  hut 
oicnuwhilr  his  regiiiinnt  had  lipcii  nnislcn'd  out  of  sorvicL'.  fu/rithut  he 
vrw*  properly  ontitlnil  lo  an  honorabU'  discharge  ii^  of  tlio  date  of  the 
mujiter  out  of  the  regiment  with  full  jwiy  ami  allowacctis  up  to  that 
tune.      X[l.  (>5!».  StpU-mhrr,  ISGu. 

1222.  It  hiLs  l)een  repeatedly  held  and  is  well  settled  tbiit  with  the 
passing  away  of  the  volunteer  army  of  Ibe  civil  war.  each  and  t'ver>' 
offieer  and  etdi^ted  man  thpitvif  iH'L-atiie  a  I'ivilJaii  and  lo^t  bin  military 
statufi  and  nil  connection  with  the  military  eHtnbli.-ibini'nt  of  the  Govern- 
ment, and  that  laws  relating  alone  to  perwms  in  (lit"  army  nie  no  lunger 
applii-able  lo  hiui.  Udd.  therefore,  that  otlieers  dij^uiissed  by  order 
of  the  ]*reftident  from  surh  volunteer  army  can  no  longer  legally  I>e 
brought  before  a  general  eoui-t-inartial  for  trial  under  Section  1^8'^, 
Rev.  St>*.     Card  4!t54.  Jamiartj.  imn, 

12S3.  Under  the  statute  of  1^55  there  were  but  few  trials;  this  legis- 
lation having  been  followed  in  the  next  year  by  the  proviHion  of  the 
aet  of  .Inly  13.  ls6H  (now  in<.'or|xinil*d  in  the  .second  elauiiio  of  Sec. 
1329,  Rev.  Stfl..  and  the  new  IHHh  Article  af  War).  pri)hiniiing  exRcu- 
tire  dijonissals  of  offieers  of  the  army  and  navy  in  linn*  of  peace,  Since 
the  date  of  thif-  act  there  liave  been  no  trials  under  the  ac-t  of  1S65: 
the  lat^r  stalnte  indeed  would  aj)p«'ar  to  have  deprived  the  earlier 
one  of  all  present  application  and  etTrct.  Thus  hehl,  that  an  officer 
dropped  for  de.^rtion  under  thic  Hrst  clause  of  Sec.  12211,  llev.  Sts., 
was  not  entitled,  upon  applieiition  then-for.  toa  trial  under  Sec.  1930; 
that  the  provinion  of  the  former  .-«'etif»ii  making  such  an  nffiior  ineli- 
gible for  re-Qppoiiitment  in  thi'  aniiy  wiu*  incompatible  wilh  his  res- 
tomtion  by  the  action  of  a  court  martial  under  the  latter  stH-tion; 
and  that  the  latter  sc^-tion  applied  only  to  officers  dismUscd  by  order 
of  the  President  undor  the  general  power  to  reniovo  ]jublii-  otHcors 
appointed  by  him  and  frequently  oxereised  in  cases  of  army  officers 
during  the  war  of  the  rebellion  (sec  JJ  1203,  nnfr).  but  which,  ns  to  its 
exercise  in  time  of  j'lttci-,  had  been  divested  by  Congress  by  the  aet 
of  July  13.  1S«6.     XLII,  -W6,  /U','t„hrrr,  1879.  ' 

1324  Although  the  act  provides  that  if  the  sonteiice  of  the  court  )»e 
not  one  of  death  or  di-smissal  the  party  tried  shall  tw  ve-st<u-od  to  his 
office,  yrt  heJfl.  in  a  case  in  which  the  court  >*cfjnith(^  the  accused, that 
the  President  possessed  the  authority,  vested  in  reviewing  ofliccr*  in 
all  other  ca-srs  tried  by  cenirt  niaitial,  of  returning  the  pi-oceedings  to 
the  oourt  for  iwisiun  (see  Rkvisiox),  and  was  therefoiv  empowered 
to  re-ass«int»!e  the  court  for  a  recnuKideration  of  the  tostiniony.on  the 
ground  that  tJie  same  did  not.  in  his  opinion,  ja-stify  the  Bc<iuitt«L. 
XIX,  Idi,  iVw-rtii/^r,  imrj. 
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1SS6.  Dl«qiialilic«tioii,  nr  inffljiacity  t<»  hold  office  under  the  United 
States,  U)a  jnitiisbiiiunt  t-ei'tainly  siincliuned  by  precedent  hi  the  mili- 
tary servit-e.'  Being  ii  crw^/ziw/Vf^  punishment,  it  may  of  fouixe  Ih? 
removed  hy  n  remUsion  of  the  name  by  the  pardoning  power  Ht 
any  tiino  duriiijj  the  lifa  of  tho  party.  (Si'e  Pardos.J  XXXI,  &*, 
Xavtmbri:  1H70;  XLl,  15S,  March,  ISTS;  XLII,  tiflfi,  Matf.  /AW. 

'  It  windwlBiKfificaily  Hutlioriw*]  in  two  articloif  of  war,  NoB.fiaiwl  14  Ipmnilinir 
for  tlupiiiiitdiiiR-nt  of  (iil«iL-iniif<tvran<l  iJkL-offfncL-it),  biit  in  tiL-i^  np|)arently  int^ii<lt->l 
not  H»aii  iii>U-|H-niU>nt{ninti'liiiifiit  IiiitHMU  infmiKmn-ti^ufiiceiniidfiit  U[-'iiVonvictioii 
ajid iK-iit<-iK-L' i)(  (liKmUvttl.  AHailieiim-iivuimuis'lmifm,  liowevur,  ii  lufliii-nimiio-^i 
Id  inniiy  ciim-k,  iind  liM  apparentlv  ljf«.-ti  nvAnli-<l  a^  n  pnrticutarly  toiitahlo  poualty 
in  CMJ"!'*  of  »'t»l»i.'i:j:Iiniii'n1  of  piiblu:  (iin<lx  -.r  other  frxtui  uprni  tht-  *(ii>\vnimi?iit. 

Iiii'Imici.'*  of  f'lMiU'iict')',  irK-'ttitling  i  ui'nt'nilly  witb  lU^iuiiimri  the  piuiit^liiiient  of 
di»)uu.lifi('iitiiiti,  are  to  bi-  foiiml  in  the  following  orders  **f  tht-  War  I>ppartiiicnt  {or 
Hilqr*,  tif  Army),  ]iul]li.'>hL-'l  ln-furc  tin-  i-i\il  war,  ihi-  iii^atictn^  IviiiK  none  of  thtin 
i^ftM'!'  <i(  cuiivicUoii  of  fcilw)  iiiiii'tcr:  O.  0.  of  \\>r\\  1,  1«]H;  <lit.  of  I*f|>t.  2S.  ISlil;  »la 
71  of  IK2H;  do.  ]5  uf  IWK)  Tilt-  iitfnsiiifnoy  of  (fii,'«  |>uni»)iiufiit  in  Iht.-  i-arlv  urdt-rs 
limy  iH'rliaiw  lnj  owingin  yurl  t'j  thv  fait  th.it  it  w:u« wiiitiid«ixil  lh«t  "cafhicTinp" — a 
MtiiWni'i;  ottfti  Ihvii  mljudiii'd— iiiVDlvitl  ilinnuili  Hint  ion.  Siniihir  tii^laiict.'H  oi  thf 
mine  )iimi^hnt<>nt  orrnr  in  rhe  following  OriU-rN  i-*<i]<il  fntni  the  Wttr  L>t.-Mrii<i(rol 
during  and  ^huvtln-nvil  war:  II.  O.  IK,  Itl,  ItVi,  \M,  242,  2AM.  ^Vl,  Ym,  '.f  Wi.  do. 
3fl,  61.  OH,  of  IsiH;  <}.  C.  31.  O.  IT'..  2-jI,  2T7,  ;WI>,  »W,  4W,  -if  IRiVI:  do.  6.  W,  fC5,  125. 
20i.  aw,  2IW,  2ili;,  ?.1^,  2Kt>.  1*711,  .ll-'i,  IWr..  HH7,  AAI.  Ml,  Wtt,  .'iSi,  tHU',  H4H.  ..f  1HB5 
do.  22,  eS,  HL',  as,  111,  1«L  IHl,  .,f  IKtKi;  .lo.21..S2,  IW.fll',  Sil.iU,  !IM,  ..fl-W;;  do.  ^..W, 
of  1888;  do.  44  of  Iftt^O:  do.  U,  15,  of  1870.  Int<tajn-«J  of  this  puiiL-hiiu-nt  havi-  »\m 
been  noteii  in  th*>  fulicwing  onli^rn  i>«>tui|  (mm  tJw  uiilitKrv  ■iviiartnwnt!',  ariiiiF«. 
4tM  G.  O.  6t».  64.  76,  8*1,  SH,  W,  in«i,  of  I8(«;  do.  2.  4,  iO.  -.M.'i;*,  3<\  32.  51,  of  18*1; 
do.9f  12,  ol  1»6»— .\nnvnj  the  Potoinm-.  ti.O,  IS.  Hl.of  l«fi4:  do.  11,  of  lStt5— iK-pl, 
of  th«  I':tuit.  ti.ii.Hl  of  ]sA4~~Iif]>t-  of  Pimni^-lvaiiiH.  ti  (i.^Hof  IKfU;  do.  2:1,  27.  «f 
H(<J.V- Middle  IV-jnarl rii..-at.  (i.  (t.  22  of  18W— Mid<lle  Mililarv  Divirion.  G.  U.  15  o* 
18(«;  dn.  ;jOnl  l,H«J.i— Pent.  ..(  W<-!«t  Vii^inia.  aO.:W,  \VA.  ITo.  of  IWH;  di>.4l>,S2, 
of  lH(Jr>— llcjil.  of  Vir>ri"iM  und  North  ('jimlina.  «i.  ().  A'i,  XK.  i.t  I8(>4 — Depl.  iif  the 
Ohio.  t;.  0, 19  of  IW;?''— IV-pi.  of  Kf  ntiiukv.  <j.  f).  17,  21.  Tt.  of  1863— ^n.  "f  the 
Tenneeete.  (.;.  0.  3  of  l«ii.1;  .h..  6.  22.  of  1K64— Dfpt.  and  Aniiv  of  the  T^nne»*«. 
ti.O.H.iflSft";  do.  fi  „f  IHfWl— iJipt.  of  Tenn.>sw>»>.  (i.  O.  21  uf  lSft.1;  do.  24  of  1S(M; 
do.  77, 112.  of  ISW— Di-p<-«f  ll'e  Mii<».nri.  tJ.  0.8  of  IStili—IVpt.  of  Florida.  (1.0. 
67  f.f  \mA:  do.  74.  of  IHiiV-lwn.  of  thptitiii.  G.O.ftfinf  lStv4— Mil.  Iliv.  .rf  \V. 
>1i)*ii#<im)i.  tt.  (}.  >S7  of  IS*)7 — Stsond  Mi!.  Dist.  TliLi  imniahiiifut,  howoverj  haa, 
finiNi  l.SiO,  \Kvn  iliscunliitiK-d  in  tlm  pnu-tirc  of  our  eoiirta  niarlbl.  and  thiti  disix)U> 
tinnanreifltolx"  tnuM  to  the  nilingnf  ihp  .■Vttomey<i<infml  in  an  (tpiiiitm  adilivHwd 
to  the  St-in'tary  of  the  Navy  in  |H(ia  (12  Dtiinw.  ^28)  to  tlw  effccl  that  a  neutt-nce 
pf  a  Miit'il f'jitrt  martial  by  wliii-h  a (--ontrartor  for  nii\~al  HiipplU-i!  was  (.■sclndi"!  from 
future  di'ulinpi  (or  siM-h  Hiipplips  wilh  ihe  tii.vi-rnmfnt,  wiu-  illruat:  Hi-nti-m-t^v  ti( 
dimlntitv  in  Kf^i-'ral  liuin);  further  hL-Jd  to  Im>  "  ni->t  in  ni^r.'rjrilantv  with  thi*  i'U>lum  of 
th*  .«en-icp exLf  j)t  wht-iv  esprafHly  authoriKvd  hy  law."  This  ruling  wiw  applied  to 
a  militarj-  ca**  in  ti,  (',  M.  O.  22  l(w  alcii  in  rlo.  57.  >  to  War.  Itppt.,  Ap.,  (d  1S70,  and 
Ihi^  puni-'huieut  uf  (liMtualitii-atiuii  Iuiimim^I  njHin  an  ulhtvr  dimpprovt^l  mm  unauthor^ 
iupd.  But  wh3t«'v«r  inay  h«v«  hwn  thi"  iimtn.'  of  niwtd  (!ourw  inanial.  thi-  «>ry 
nnini'rriiifl  ])n'<'rHiDnte  of  e&»cit  in  which  !>ii(-h  pnniehnM-nt  hail  hron  U'ljtid^d  hy 
mi/r/tiri/ courix  for  a  RTvat  vuriety  of  offeiice".  were,  it  iw  rouiiidfrvil.  ijuiti/  mitlii'ient 
to  have  fetahlit^liL-d  thai  thiii  penally  \mu<  miu-tioiml  hy  ru»toui  iu  the  uriny.  In 
«>n)f>  ini^tani'ex  Iho  diwinalilication.  m  oiliuibn^il.  hiu*  <-xtondfd  tr>  xUv  holdiiiti  of 
public  otHce  in  Reneml;  in  olht-P"  it  h«j"  fiwn  cmlinvd  to  thw  hoUlinx  of  military 
ofIi{%.  Pnt,  wliile  thudjstjiialirimtiuu  for  rpiifi/'mf  ollitro  \f  kt<H  ohj(.HiioiiahlL*  than  lb« 
mom  jjrneral  fomi,  it  may  well  he  dotihti-d  whether  this  pjKfiPS  of  pnntMhinetit, 
iiui»uiuch  nj^  it  aMsunieB  m  vffvi-t  to  inliihil  th«  exerct-y  hy  tliw  Exwntivu  of  the 
appouilinf;  txiwiT,  i«  witlitii  tho  iiutlidritr  of  a  (^>urt  mtinial,  Au  will  he  i^eroeivc 
frmu  the."  aijovf.  this  punii^hment  haa  rn-i-n  dtscunlinned  in  "ur  .senlpp,  hill  ' 
another  and  li.->«  tenable  jirourid. 
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DRAPT. 

1236.  It  is  evident  from  the  provi^Jonr!  of  the  draft  art  of  March  3. 
18t{3,  thut  in  the  tin^l  piwe  theeTtrttfin^it  did  not  put  meii  iriti>  the  mili- 
tary yervice,  but  only  estabiiMhi'd  their  liability  to  W  vailed  out.  It  is 
also  evident  thitl  tbe  //r'//?  did  not  put  them  into  the  military  seiTiee, 
because  fifty  per  cent  more  than  the  rotiuired  quota  wei-e  drafted  and 
it  wa(i  only  iiitende<l  that  a  part  of  the  number  dmf  ted  should  be  received 
into  the  Hervice,  and  theinean.«;of  detonnining;  the  part  weiv  Kperifii-ally 
prtivided.  For  the  taune.  reajion  the  net  of  reporting"  at  the  rendezvous 
did  not  put  them  in.  for  thot^  who  were  to  go  in  were  yet  to  be  splet^ted. 
On  rep*>rtiii^.  eneh  one  was  to  be  carefully  inspected  by  the  surgeon 
of  the  lioanl.  who  wa«  to  report  his  physicnl  condition  to  the  board 
and  the  iKwitl  wnn  to  paxs  upon  hi»  en»e.  and  its  decision  wa.s  final.  It. 
wiui  therefore  the  lUTcptanre  of  a  dnifted  man  by  the  board  of  enroll- 
ment that  put  him  in  the  service.  No  muster-in  wa.s  ncecs.*«ry .  Where 
the  act  speaks  of  the  discharge  of  a  drafted  man  rejected  by  the  Imard, 
it  evidently  did  not  mean  discharged  from  the  military  Kcnicc;  buto 
release  frtnn  liability  Ut  service.  Not  being  found  fit  for  militjiry 
acTTice  ho  wa*-  "  diseharged"  from  his  liability  to  be  cniled  into  servico 
ami  sent  home  with  his  tnix-eling  expenses  paid.  The  only  obligation 
he  could  1m'  di-teharged  from  before  his  m-eeptance  was  the  obligation  to 
do  military  Hcndce.  if  accepted,  and  when  h?  wa.s  found  lo  be  dls<|tialified 
and  was  rejected  and  dis<'harged  lie  «iis  simply  released  from  thin  obli- 
gation. It  would  not  l)e  i-easonable  to  construe  the  word  "disc'harg<'d" 
to  moan  that  a  man  whs  di.-*charged  from  a  sei-vice  which  he  had  not 
Gntcitnl  Immhusc  on  being  examined  lie  was  found  to  be  unlit  for  it  and 
waH  tliereforc  rejcctwl  and  .'^cut  Iiome.  The  provision  that  a  dmft*'d 
roan  who  shoidd  fail  to  report  at  the  rendezvous  without  furnishing  a 
substitute  or  pnying  the  commutation,  should  be  deemed  a  deserter  is 
not  in  conflict  with  these  views.  Tbe  objret  of  this  provision  waa  to 
enforce  the  appeunmce  of  tho«'  r<ititicd  and  for  this  purpose  it  waa 
prp(*cril»e<!  that  for  ii  failure  In  apiH-arthey  would  be  deemed  deserters 
and  liable  to  trial  and  punishment  as  8ucl».  50.  SIH,  Nftnermftfr,  tHBlf 
Card  ihlKK  Jnln,  iS'Jo. 

1837.  Aewptanee  by  the  board  of  enrolment,  like  muster-in,  con- 
verted the  civilian  into  the  (toldier.  and  a  drafted  man  Koaccej^tedi^hould 
be  iTcpirded  as  having  iK^en  in  the  militjiry  service  <if  the  I'nited  States 
until  his  Hejmnitiun  therefrom  by  one  of  the  incidents  or  cttt<ualties  of 
the  service.     Cuixi  ^iWii.  Auhvm),  1H!)6. 

1228.  The  object  of  a  draft  (and  therefore  tbe  end  or  complctiou  of 
the  pn)ci'ss  of  drafting)  was  under  the  act  of  Manh  3,  1863.  to  place 
iho  drafted  peiN^m  on  general  military  duty  as  a  soldier  and  whenever 
this  was  accomplished  the  person  drafted  pi?*.sed  beyond  the  control  of 
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the  draft  offipcrs.  So  long  a»  the  lutter  could  accept  or  rpj^ct  h'un. 
thf  proi-es.H  of  dniftinj;'  wiw  not  t-omplete,  and  the  [m-Tsoii  wuh  not  fully 
in  the  military  .servir«.     Curd  S0K5,  ./m;i<^,  JS06. 

1829.  A  dnifted  man  i--*  not  nocessarily  nuisU'rctl  into  service. 
ExumininfT  liini  and  holditij;'  liiiii  to  Hf  rvicf  and  ac^tmiJly  putting  him 
on  duty  miiy  lake  the  plnce  of  n  foniml  "muster  in."  Card  203S. 
J'Wjrmiri/.  ISDG. 

1280.  \^y  Het-tion  13,  of  the  cnmllmfnt  att  of  March  3.  1S<>3,  a 
drafted  man  who  failed  Ut  i"eport  to  the  Ixmrd  of  enrollment  was  de- 
clared ''a  deserter"  and  tnahle  therefor  by  eourt  martial.  //"^A?  that 
this  section  imposed  upon  him  tho  single  duty  of  reporting  to  the 
enrollment  board,  and  to  that  extent  and  for  that  pui*p08e  only  gave 
him  a  military  status;  that  prior  to  his  nt-ceptanee  or  rejtM'tion  by  the 
hoard,  he  wa.-j  not  fully  in  the  militarr  .tervice  of  the  Unite<!  .States, 
nor  B  soldier  within  tht*  ordinary  meaning  of  that  term.  Card)*  yo41, 
•i^)A'>.  Matj,  7.V.W. 

1231.  Sufwtitute.-*  were  not  usually  formally  mustered  in,  but  were 
simply  ac4'epted  by  the  Iniard  of  enrollment  in  the  mm^  way  thatdrafted 
men  were.  It  wu.-*  not  uec'cssarv  to  muster  in  draUed  men  or  their 
fiubstit.utei4.  .\  muster-in  i«a  mere  inatt^^rof  foniial  a  reptwncoof  the 
mun  by  the  Uovernmenl  %m\  is  the  usual  method  of  formally  uccnptlng 
nion  who  vohintarily  enlist.  Hut  tlui  draft  art  of  18*i3  provided  ft 
different  uiothtxl  of  aeeepting  the  men  who  were  to  be  put  itilo  the 
»emce  by  means  of  its  pwviffiionf*.  viz.,  acceptance  by  u  lM«ird  of 
enr<»flnient.  So  h.'I<7  where  a  substitute  had  been  duly  accepted  by 
Hueh  a  lK)ard.  that  a  subr*equent  foniml  nmstor-in  should  be  treateJ  oh 
without  lej^il  elfei'i  iind  f^up^-rfluouH  in  determining  tlie  (bitti  of  entry 
into  yervice.      Card  157U,  Jnly,  2S96. 

1282.  The  exemptions  from  the  conjicription  in  the  late  civil  war  are 
spcoihcally  set  forth  in  acc.  'J,  r>f  the  orifi;inal  nvt  of  March  :t.  IS63, 
and  Hec.  10  of  the  amendatory  act  of  February  1",  1S(H.  The 
exempting  provtsinn  of  the  later  art  in  offent  repwiled  and  «uper- 
setied  tlmt  «ff  the  earlier  act,  -so  that  a  pi^rson  exempted  and  not 
drafted  under  the  uct  of  1803  may  bare  beeu  liable  to  dmft  under 
that  of  18ti4.     64,  4»8,  Jltti/.  IHQ^.  ' 


DBUNKENNESS. 

1288.  While  dmnkcnnessls  noexca-ie  for  rrimo,'  and  one  who  Itecomes 
voluntarily  drunk  i.-<  eriminally  responsible  for  all  ollenecs  eouimitted 

'  Ciiko.  ill  liiyiiiK  'l^xfii  tlit-<l(H'.trino,  Inivr  general,  tlinl  rlriinktMini!>M*  ilotw  nut  <>xt9n- 
uutehut  nttlit'rmwmvBluf  ihuoUviieeactuall)  it>iiiniitt(.**l,  mvh:  "II  MUKreut  iiffvot-v 
iu  itwif."  Bi'vt-rly'w  iti^--,  -I  Cokf,  12,1  b.  So — ■■Tin*  law  will  luit  .tutior  any  intin 
loiirivilfgi'iim-cririu'liy  uniithrr.'"  Blurki^oin'  Tom,,  v,  4,  ]>.  2*V  "TbtJvir»«of  nwn 
cfuitiiitoonfthuU'  on  uxcuih;  for  their  (.'riimt-.*'  St()r}-.T.,  iu  rnilul  SlatM  '-.  rurauU, 
2  >rv>on,  91,  111.     As  to  the  ottence  of  drunkcDucfla  in  general,  Kt  iiiilitar>'  law, 
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by  bim  while  in  such  condition,  yet  the  fact  of  the  existence  of  drunk* 
eniio)**  mav  Ik-  piT)per  t'vidence  to  detiU'iuine  the  <|uestion  of  the  species 
or  grade  of  crime  actimlly  rouimitted,  ee]-»eciuUv  where  the  point  to  be 
dei-ide<l  i«  whether  the  acciu?ed  w**  »ctuuted  hy  a  certniu  si>e».-itic  inCatt, 
Thus  the  fact  and  lueasure  of  the  drunkeniieMH  of  the  awiised  may 
properly  be  considei'ed  by  the  court  i\»  affecting  the  (juestioii  of  the 
existence  of  an  nnhnuiffurniKii  in  a  caj*e  of  alleged  larceny.'  XXIII, 
222,  /^/;/.(-^  mO:  XXX,  337.  J%.  IS70. 

1234.  Urunkennesi*  caiwed  l>y  morphine  or  other  dnig  (see  Thibtt 
EitiUTU  Akticlk),  prefseribed  by  h  medical  officer  of  the  army  or  civil 
physician,  may  constitute -nn  excuse  for  a  breaeh  of  disripliiie  com- 
mitted by  an  ollicer  or  soldier,  provided  it  quite  clearly  appears  tluit 
this  waa  the  oole  cause  of  the  offence  committed,  the  accused  nut  lieing 
chjirgeable  with  negligence  or  fault  in  the  caoe.     XXYIII,  S90,  Ft^- 

^ruar^J,  2SG9, 
1236.  The  orifjinal  >ttatutp  on  this  subject — theact  of  June  25, 1868, 
imrorporated  in  Sec,  S7SS,  Rev.  St^.— niori'ly  prorided  that  eight  hours 
should  **  constitute  a  day's  work"  for  luljoi-erri.  &i:. ,  eui])Iayed  by  the 
United  ^tateu.  It  has  Ix-en  held  by  the  Supreme  I'oui-t*  (U.  S.  «. 
Martin.  1*4- 1".  S.,  4iJ<t).  that,  this  enacimerit  was  merely  *"a  direction 
by  the  tiovernment  to  its  agents."  not  "  n  contract  lietwecn  the  Gov- 
ernment and  lis  laliorers.  thiit  eight  hour^  shall  constitute  a  day's 
work."  and  fliat  it  did  imt  "prevent  the  Governtiient  ffotn  miikiTig 
agreements  with  tlietu  by  which  their  lulwr  may  be  more  (nr  less)  than 
eight  hours  a  day."  The  act  thus  failed  of  its  apparent  object.  To 
cure  this  defe<.-t  the  act  of  .\tigusl  I,  1S1)2.  e.  S5a,  was  |»issed.  Ilrhl 
therefore  that  the  term  "public  works  of  the  United  Slates."  used  In 
the  first  section  of  the  later  act,  should  not  be  narrowly  construed. 
66,  166,  Aagimt^  iS^;  Card  543it,  D,'cemh^r^  1898. 

> Rox  r.  Pitman,  2  r.  A  P.  ■i23;  1  BitOi.  Cr.  L.  }  4M-  R<>.  iu  fa^-t  the  (Imnkwiuesa 
bae  l>cen  hc\d  adiniraiblo  in  evideiu-e  in  cajtea  nf  hrtinicidf,  ujinn  the  .mcjrtiiWi  uf  llie 
ext8t«iice  of  nialic«  an  ilixtiniriiinhinij  iimnler  fri>in  iima'il.iiictit^r;  »<  al«i»  upon  the 
<)U(«liuR  ot  (IdiberatL'  inlciil  In  kill  in  SiHlen  wln'n-  llie  law  liitiiiiituisliw  ileKtves  ot 
mnriicr.  Stole  '■.  Jnhiisnn,  40  ('imii.,  l.'Wi,  anii  H  id.,  .^HK;  Peopit-  r.  KiigtrH.  18  N. 
York.  «;  Itojilej.  Ilaminill,  V  I'Hrlier,  TiS;  IVtpW  ''.  Kol»iiw>>n,  id..  SSS;  State  r. 
MK'uiilit.  I  SpearH.  .SS4;  Kt-Uv  i:  Stalf,  S  Sm.  A  M.,  RIJ*;  Shttnualiaii  i'.  (Viraama- 
wealth.  S  Buah.  «V{;  Swan  '.  .^lat.-,  4  Himiiili.,  130;  I'irtlo  r.  ."^tatp,  0.  i-!.,  tHH;  Hnile 
r.  Stale,  11  i'/.,  154;  iVspk'  >:  U.-it-nfia,  21  Ca!.,  5^4:  I'e..ple  ••.  Kinit,  27  lU,  50»; 
P«,))ler.  Williaiiu',  4.'l  W..  344;  Stireenl.  I>.  Jj6,  ]4«;  1  Bish.  Or.  L.  (j  492,  493. 

'And  e*x  10  OpiUH.  At.  Gen.,  ftSS. 
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1S36.  Thuti  held  ihat  tliu  i<oiitfl ruction  of  tevccs  on  tbc  bunks  af  the 
Mi.HKis!^lppi  river,  in  Hi-r<iniiitH-i'  with  tlie  jilniiHof  Iho  Mi.^siH-iippi  UiviT 
(_'ouiiiiiH.-'ii)n  y\an  a  public  work  uf  iln-  I'  iiiu-d  StuU'y  iti  the  sfinso  of  the 
ai-t  of  An^iHt  1,  1802.  c,  353,  8. 1.  lUthon^h  the  United  State*  dW  not 
own  tIu^  lond.  A  proprietorship  in  or  juriHUiction  ovpr  th^^  thing 
con8triU'te<l  in  not  ncecs^iry.  The  rnlled  .States  expends  mmiwlly 
moro  than  twenty  millions  for  the  impi-ovenient  of  rivers  and  harlwrs, 
but  the  greater  part  of  this  is  done  williout  Hcqtiirinjj  lith'  or  jnrii- 
diotion  to  or  over  the  pi-eniisps.  The  ipn'stion  under  the  aet  \*  not  jti 
whom  is  the  title  or  jurisdiction  hut  who  in  doinp  the  work.  The  citn- 
structioii  of  these  levees  is  n  ])artienliir  h'ork  nppro|H-iftled  for  hy 
C'onjfresi  and  to  he  (Hintmcted  for  hy  thir  I'nited  Stat<^s.  It  is  there- 
fore one  of  the  "public  works  of  the  I'nited  States."  and  jiubject  to 
the  provisions  of  ibis  statnte^.     55,  ITjii.  AittjmU  ISfiS. 

1237.  IhUl  that  it  was  not  Cffsential  that  the  rejquirement  of  th©  net 
of  August  1,  1S92,  be  embodied  in  a  contract,  the  law  it*clf  being  i«el(- 
acting.  The  responsibilitr  vonXs  on  contractors  to  comply  with  it, 
iiTespcctive  of  the  term.-*  and  conditions  of  thtsir  contract.  The 
officers  who  enter  into  contmctii  on  behalf  of  the  United  Statci*  are 
not  charjifed  witli  the  duty  of  cnfoi-cing  the  law  with  referenw  to 
those  with  whom  thoy  contnift;  the  latter  being  directly  responsible 
in  the  matter.  Any  t-oniftrui'tion  by  the  War  Depaitment  of  the 
rwiuinfiiientt  of  the  act  would,  if  vrroneouj*  and  not  sustained  by  the 
coui-t.s.  iw  no  pifitectiini  to  loti tractor*.     65.  311,  Sfjfieinle/;  IfiOS. 

1838.  Inipiiry  having  been  made  of  the  War  l>e|)«rtment  by  certain 
COntnu'toVM  whether  the  men  employed  on  dredges,  scows  and  tng?  on 
Lake  Erie,  under  contracts  with  the  I'liiled  States,  were  to  bf  reganle*! 
a(>  excepted  from  the  application  of  the  act  of  1892 — hfhl  that  it  m-uk 
not  the  duty  or  province  of  (he  War  Dei»rtment  tu  determine  j-ucli 
quofetious,  but  that  the  same  were  for  the  cuiirta  to  decidt,  on  triaN, 
under  the  Mx-ottd  section  of  the  vxX,  of  persons  charged  with  viola- 
tions of  it.-*  provi-^ions.  ^either  the  War  or  other  DeiwrtMient  of  the 
Government  can  lay  down  n-Jc^,  i.»r  make  couHtruclioni'  of  the  law,  for 
conti-actorn,  which  would  effectually  protect  them  were  they  hi-ougbt 
(o  trial.'     67,  ««.  ! W.iuK:;  ISf/li. 

1239.  The  tei-ni  "extinordiimry  emergency."  employed  in  the  tirst 
sei'tion  of  the  act  of  ISiti,  cannot  pro|ierly  be  conjutnied  in  adiance  an 
referring  or  applicable  to  any  particular  claf^^  of  caj*es.  The  tjue^tion 
whether  there  i-*  or  wns  su<-h  eiiiergencv  shonM  Iw  left  to  be  determined 

*In  a  couimunication  to  the  >'ecreUiry  i>I  War  of  Aaptwt  29.  1802.  the  Attnniry 

(Jeiienil,  wh<veo|OTiioii  had  tiL-cn  a«l:eA  with  TT^rd  In  the  flpplimtiiin  in  ffWTPnil  of 
Ihp  wl  tit  tin*  "(tJiiHtnii-tinn  ttt  W-wt-y  nn  tl»'  Miwiasijiiii  Kivcr,"  <lwliiii*  ii>  give  nn 
irfiit-iiil  opinion  with  h  view  tu  lln-  tftitititiirt-  of  pentnnit  who  luav  propck^-  ti>  cnti-r 
iniM  "lutnu't  n>latione  with  lht>  i  tiiteH  Slntw,"  in  IIm?  Rliwnoe  'rf  a  ifperiRl  cmw 
requiring  the  action  of  the  Sfcpeurj'.    Svc  2ii  Opin*.,  4W. 
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bj'  thr  facts  of  tmrh  >;p<!-(-iiiI  in«:tamT  an  it  arutes.  A  nutc  in  which  it 
appcarfd  that  a  rompliiinoo  with  tlip  ntatiit<*  v.nn  not  possible,  might 
well  he  held  to  he  one  of  "extraordinnry  i'niei;gpnry."  66,  Hll,  *>t»p- 
/fwi^r,  ItStS;  60,  2rt3.  J,Uy,  imS;  CardlStiS,  March^  lS9ii. 

1240.  No  provif<ion  is  r-ontaiiicd  in  thf  act  of  l,Slt2  for  tho  tuifipt-nftum 
of  iti^  opcmtion,  and  the  SiHTPtary  of  War  hap  no  power  to  suspend  it 
m»  to  certain  work  or  places  of  work  on  the  theory  that  an  *'eraer- 
geni'v"  pxictrt  as  to  the  sanio.  Nor  mn  he  lay  down  in  adiancD  any 
gt'wral  rule  a.^  to  what  would  be  such  an  PimTgcncy  an  would  rcliove 
■n  officer  or  contractor  fi-oui  liability  or  give  him  an  inuininity  from 
pro'iwution.  The  question  of  the  existonce  of  an  emergency  is  to  Iw 
detertiiined,  in  the  fipf<t  instance,  by  the  perwon  carrying  on,  or  in 
charge  of,  the  work*,  in  the  swond,  by  the  court,  if  the  case  comes 
ln'fore  one.  It  may  he  said  genemlly  that  when  tlie  emergency  can  Iw 
foreseen  it  is  not  extraordinary;  that  increaaed  expense  and  iiiconven- 

m  fence  cnnnot  constitute  an  emergCTicy  when  they  can  }je  foroacon  and 
guarticd  agiiin^l.  66,  153.  324,  SstJ,  46t>,  Aufffist  and  .Stj}f^vj,htr.  IStB; 
6e,33it,  A>»*w,.*er/.W^;  CVii-ds  13*15,  Mntrh.  /K9o;  fH37,  OcftJt^rJSOO. 

^M  IMl.  At  the  Leavenworth  Military'  PriKon  there  are  employed  oer* 
tain  rivilirttiH  as  **  foremen  of  mcdmnics,"  who  tire  paid,  uniler  the 
Sunih'V  Civil  Appropriation  Act,  a  slated  salary  uf  $l.'20i* /Hrattnuin, 
and  whose  duty  it  is  to  direct  the  labor  of  the  prijtoners.  The  regula- 
tions framed  for  the  government  of  the  Military  Prison,  pursuant  to 
Sec.  la^S,  Uev.  Stj*.,  require  more  than  eight  hourn'  labor yy/-  «AVv/.  of 
the  prisoners,  and  cbnser|uertly  more  from  these  foremen.  ITel^  that 
the  latter  were  not  entitled  to  the  benctits  of  the  act  of  August  1, 
181*2.  c.  352,  as  "lal>orers  nr  nu'chanic'*,"  the  !*t«tnte  nnt  iM'ing  appli- 
cable to  them.     65.  220,  June,  ISO4. 

1848.  The  ikt  (if  .-Viigu.Mt  1,  ls!>2.  provide*  that  it  shall  be  unlawful 
for  any  ollicer  of  the  LTnited  State-*  Government  or  any  contractor  or 
fiubconti-actor  whose  duty  it  shall  ho  to  employ,  direct  or  control  the 
service.'*  of  lab<ji'ers  or  mcfhanies  (on  public  workj<)  to  reejiiuv  or  i»er- 
mit  any  such  laborer  or  merhanic  to  work  morn  thmi  eight  ItonrM  io 
any  one  calendar  day  except  in  ciwe  of  oxtraorfiinary  emergency.  But 
where  a  sub-contnictur  put'chafed  window  blinds.  »ashe>».  etc.,  for  a 
public  building  at  a  factory  in  which  the  eniployc^  were  working 
more  than  eight  houi"*  a  day.  but  over  whom  he  had  noconti-ol.  it  was 
held  that  the  statute  did  not  apply,     fard  7;^23.  JV/n^mhtr,  /J:if/0. 

X843.  An  executive  officer  cannot,  in  view  of  Sec.  ST'i^,  Kev.  Sts., 
legally  direct  that  !alH>rci*s,  workmen  and  mecbanies  employed  by  and 
on  Itehalf  of  the  (Jovernineiit  shall  l>e  given  time  withmit  loss  of  ]my 
to  vote  on  eleilion  day,  if  such  indulgence  wouhl  reduce  the  nnuiher 
of  working  hoin>  l)elow  eight.     Card  2Rfl2.  04^f,A-r,  ISfffS. 
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1944.  JlfUi  that  u  "bofller"  at  an  nrsunal  is  neitbera  '"laJwrer"  nor 
a  "»»'<'IiaiiU'"  within  tbe  meaiiiiif;  <»f  tin-  rij^ht  liuiir  act  of  181t2. 
Curd  3H7'J,  .Vrtv^mhcr,  SHOT.  Similiirli,'  h'Ul  with  ri'sperl  to  lock 
empluyes  on  river  ItK-bi.'     Card  4814.  Aufj}ust,  1S9H. 

1245.  It  \»  not  thf  duty  of  tbe  SLH-retary  of  War  to  instituh'  proceed- 
ings for  vioIatioiiK  of  tlie  act  of  lS9:i.     }*artieH  wbo  tliink  tb-  law  is* 
being  violated  bv  LOutractorK  Kbould  Hubmit  tbeir  (-umplainttf  to  tbe 
pi-oijer  United  State*  attorney.     Card  7823,  Noirmber.  1S99. 


£inH£NT  DOtfAIN. 

1848.  Where  money  ai)pi-o])riated  for  the  purchase  of  land  for  the 
erettion  of  monuments,  &c-..  was  not  sufficient  toatTomplub  tlie  entire 
pui-pose  set  out  in  the  stetuto,  hfld  that,  in  obodience  to  tlje  tipirit  of 
Sec.  ItVilil,  llev,  St*.,  no  step  should  In-  tu-ki-n  toward  iwtjuiring  or  eon- 
demuing  land^,  until  further  appropriations  were  made.      37,  203, 

1247.  //(■/(/  that  there  was  no  general  act  of  Congresfi  making  State 
coui*tH  an  agency  of  the  United  States  for  tlie  purpotte  of  i-ondemning 
luiidft;  and  thai  proceedingii  for  tbi»  purpose  should  1*0  bad  in  a  U,  S. 
court  under  an  act  of  Congres*,  oi'  in  u  SUite  court  when  such  court 
has  b(>eri  by  sucii  ai-t  made  an  agency  for  tbe  purpoi^e.  3B,  271.  FiA- 
ruanj,  1S90. 

E50INX£K  CORPS  OK  OFFICEB. 

1248.  There  is  no  logal  objection  to  the  detailing  of  a  sergeant  of 
one  of  the  companieti  of  thi'  Itnttnlioo  of  Kngineers  to  act  as  first  ser- 
geant <if  the  company:  )mt  of  coui'm-  surh  acting  tir.st  .^orgennt  can 
receive  no  uioi-e  or  other  pay  than  that  of  sergeant.  62. 13(1,  fMnffrr^ 
JS9J. 

1249.  Under  see.  20  of  the  wtI  of  March  1,  18S»3,  '*to  ci-eate  the 
California  lX?briri  Conimission,'*  &c.,  the  Secretary  of  War  U  clearly 
autbori/.i>(l  to  asttign  an  engineer  oHicer  to  duty  under  the  orders  of 
tbe  U<>[iiiiii»-»ion.     61,  133,  Am/m!^  /.V.9.;. 

12fi0.  As  to  tlie  dbii>ut>ition,  by  the  Corpf  of  Engineeit;,  of  cbarii;  of 
the  niirlliwcHtern  XvikcH—luhf  that,  undi-r  Sec.  22^.  Rev.  Slw..  m 
HiUL'tided  by  the  appro])riation  aet.s  fen*  (lie  naval  service  of  ^lay  4, 
1878,  and  Feb.  14, 187J*,  all  charts  hereafter  furnished  to  inarinei>)  are 
to  Imi  |):iid  for  at  1hi>  cost  price  of  the  jiafN'r  an<l  ]>rinting  as  jfxiid  by 
tbe  Goverinnent.     38,  21",  477,  Jatiuanj  and  /-W/fimry.  lf<!)0. 
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EKLI8T1[£NT. 

1261.  Whili'  the  taking  of  the  oath  prpj^Tibod  l)y  the  rid   Article 

i  of  War  is  not  m«fjitial  to  thn  validity  nf  nn  (inliHtniont.  it  is  an  almcwit 

iiiTariftW*'  [Mirt  of  a  regular  mmial  enlistment,  and.  in  the  ahsenroof 

^  any  provision  in  our  law  prescribing  wbat  .\ha)l  fonwtidite  an  enlist- 

B  ment.  the  oath  vla  taken  and  sultserilied  by  the  party  v  the  re^ilav  and, 

iu  .some  eases,  the  only,  le^il  written  I'videiiee  tbiit  the  pTrtonal  net  of 

enlisting-  has  been  comi>U'ted  by  him.'     XXX,  313,  M'ty^  1S70;  XLIl, 

[2f»3.  Ainrrh.  IS79:  Can!  4rt:n.  ./u/y.  J898. 

58.   Due  enlistment  and  (he  receii>t  of  piiy  are  plHfe<l  u[mn  the 

footing;:  liy  the  47ih  Artiele  of  War.     //<"A/  iberefore  tbiil  iveeipt 

of  pay  from  the  United  St»te8,  as  &  Moldier.  e»topH  the  parly  from 

denying  ibe  st«(us  whidi  hf»  fajL-*  thus  o|M'nIy  Hssnnn'tl.  when  mmjrht  to 

Ibe  luade  Minenahle  an  a  lie-Hcrter.  VII,  \ti2.  F'hniartj,  /Sfi'n.  A  jiarty 
who  liHH  voluntarily  rendered  service  08  an  enlisted  man  and  nn  wiieh 
has  iK'cn  aniH'd.  eldthtsl,  and  fed  bv  the  (ioverrimcnt  is  eslopjH'd  from 
denyin^J-  the  validity  «>f  his  ^-ontim't  of  enlistment  u|wjn  tbc  ground  of 
tnfnnnaltty  therein,  and  is  entitled  to  pay  for  the  period  of  such  serv- 
U-e.  XIX.  .H!t7.  Jfwinrif.  l.'iGf:. 
1253.  The  atle^tion  in  a  speeitimtion  to  the  charge  of  desertion, 
that  the  HccHSca  wif*  "duly  enli-sted."  h^d  estaHIi.'»hed  by  evideme  of 

»his  identification  rn  h  rnem^icr  nf  his  company,  or  of  fiiotj»  thiit  sliuwan 
B«'*piicsrenee  on  his  part  in  the  sliilus  of  a  so.dier,  mic\\  Ma  thr  I'c^-pipt 
of  pay,  doing  of  military  duty,  etc.*  XII,  3ftl,  Fr^nutry,  If!f>o. 
1254.  A  soldier  deserted  in  r>eeeml»c^r.  IHtiS.  was  subsc<jiiently  dis- 
honorably dist-hiiryt^dand  confined  for  the  desertion  by  sentence  of  a 
■  eourl-ioartial.  but,  pendin(r  the  <'onfinement,  was  pardoned  ))y  the 
President  "on  condition  of  returninff  and  faithfully  serving  out  his 
tiuH'  in  bis  rejjiment."  He  complied  with  this  condition  and  was  hon- 
Drably  discharged,  /f'/d  that  bin  reluming  to  his  regiment  and  enti^r- 
Ing  upon  duty  a.s  a  soldier  pursuant  to  his  ugreeujent  with  the  Pre-^ident, 
^constituted  an  enlistmeni  for  the  |)i'ri<Kl  agreed  upon.     86,  ^S4,  Jutuiy 


'Our  Ihw  nnt  (lefinmg  unllsunent  nor  rle«ieiuitiiw  what  pnx'eecling  or  [irticf^Hlinga 

ntiall  nr  iiuy  nmi^iliit*'  an  enlbftin^.  it  may  f>R  iwid  in  tR'n^nil  Ibjil  *ny  mc-L  <ir  HCt« 

LwhK'li  inilif'-nte  nn  iin<lerlAkii)u,  on  Die  iwrt  yf  «  V"-'"*"'"  l<-WHj'  I'miiiH-ieiH  ludo  w. 

,  to  ren^t^r  military  nervice  lo  ibp-llriiuvf  i^tatcH  (nr  llie  tcnii  niinintl  liy  llic  cxiffling 

law.  ami ai)  »ii-e|itan(-e  ofxiich  iiervii-edii  IbejiarlDr  thftHiwrnniciit.niay  •nvliimrily 

Iw  r^Rnied  as  liecal  (.'"'lence  itf  a  I'tuitracl  <■!  fuliftnienl  (■etwwn  iln-  |iiirliw*,  an<l 

as  e>|iiivalt^iit  to  a  formal  writtfn  neriHniicul  where  no  fiK'h  Hifrcciiu'iit  hoi'  Ih-c'ii  hjul. 

'"On  a  rhars*'  of  dc.*ertk)n  <ir  i>iher  offem-c  a^miiL"!  inililiiry  dbkijilin.-.  it  will  lie 

eiifficipnt  to  prove  that  ilie  aim--**!  iveeive<l  the  fwy  or  iliil  ihe  "Jutiei  of  a  Hoidier 

I  ttiiliiiulolhiT  jiMHif  of  bin  pnliHi.nifnion  (lath."     A  "InvnU-al  Kviilem-e,  i  4s.t.     .^nd 

CKv  LebaooQ  i.  litatli.  47  N.  ilauift.,  '£iM;  JCx  jmrtr  Anileroua,  Iti  liiwa,  5iHI. 
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1865.  A  soldier  dc.«crtcd  f  1*0111  a  volunteer  i-e^iiiient  in  18ti2;  wan 
tri«d  for  tbi-  ii«.si^rti<m,iiml  (iisbonorahlv  (lischui'pi-d  in  isij4.  In  Frh- 
ruary,  1S65.  he  was  tinesU'd  and  illegiiUy  tried  u^iin  for  the  siinie 
desertion,  ami  »>ej]U:n<,-ed  to  bv  iisttigiied  Ui  duty  with  eertaia  furfeit- 
uresmiil  t+>  iiiiike  goud  time  I<>(?1  by  tlic  desertion.  He  uns  thereii|(on 
ussig'iied  lu  a  eumiKitiy  on  April  1  :i.  l-StJj, uiid  wiv-s  liononiidy  <li.siharg'.'d 
on  August  1 1th,  foH<>wing'.  JTeJ'I  thnt  his  a^-qiileMeiug  iu  the  asstig-nmeut 
and  serving  under  it  luuounted  to  a  omi-tructive  enli)*tiuent.  mukinfi 
bi*  utatif*  that  of  a  !*«Ulier  during  the  period  of  .sueb  aerviee.  t'ard 
4VHi5.  Sfjiimtifer:  1898. 

1256.  A  private  in  a  volunteer  eoni[mny  wa.*  in  ISiH  appointed  eap- 
tain  in  un^'liiei'  regiutent.  IJ^e  accepted  and  enteri'd  uimii  the  olHee, 
Subsequently  an  order  was  issued  pui*porting  to  revoke  the  apiK>int- 
lueut  and  direeting  hi^  return  to  hi-  iirigiua]  compiLuy  w,  a  private. 
He  complied  with  the  order.  IM»i  thut  while  this  order  was  in  fact 
void  he.  by  eotliplying  with  it,  uUiadoned  the  olliee  of  ai])tain.  and.  by 
perfoniiiiig  ^ervieef^  vts  a  privat*'  which  were  aeoe|>ted  and  paid  for  by 
the  tioveriiiucnt.  fonf*lructively  enlisted  again.     Card  :i'i!*-'i.  Jii>i'^\  lS!Mi. 

1257.  A  tioii-compliance  with  au  army  )-egu)atiun  iu  umking  an  enlist- 
ment does  notyw/'  i>e  affout  tbi?  validity  of  the  eoiitraol.  Thus  the  fatt 
that  a  married  niau  was  enllMtA^d  in  derogation  of  tbe  regulationH  or 
procured  bin  enliutiuent  by  representing  tliai  he  was  unmarried,  hriti 
not  to  atfeet  the  vwlidity  of  the  onli.stnieiit.'  XXXII.  72.  Octtihfi\ 
mi;  XXXVIII,  \\\C,,Jmif,  1^77;  XXXIX,  4ii7,  K-hmnr;},  1878. 

1S&8.  S«?8.  Iliy-UIH,  Rev.  Stw.,  m  far  a«  they  relate  purtii-ubuly 
to  tbr  enlistment  of  dl'H'^ler^,  roiivieted  felojir.  imd  [m-ivoils  over  age, 
have  nut  been  regarded  hy  the  War  I)*']iartnient  u.--  making  sueh  enU&t- 
menb*  void,  but  as  rendering  them  voidable  merely  at  the  option  of 
the  Goveramcnt/     It  has  been  uniformly  held  that  a  deserter  who 


'  "If  H  iimii  III  ItiH  tiling  of  hi>'  fii)iHltiit-iLl  ileiiin.  ttiat  lie  in  a  ittAirieii  nj»ii  »n<l 
euluftv at* a  AixffW  luau,  Chu  (lu-t  that  Ik'  hof  li  vi'xiv  aiul  i-htld  i)»ua  not  ealillf  liiiii  to 
bt-  (iischnrye*)  on  hnUu*  iv.r;>;M,  Hlthniinh  it  i*^  |irovitlwl  in  ihe  Army  Heeiilatiim^ 
tliMt  ]!■■  marrii.i!  man  nIiuII  in-  •-nli»ttNl  wjlli->ul  «|i«ial  aiithorilv  from  \he  .Vihiitaiil' 
Gtm-ralV  OtlU-v."  iJ  f^rk  ^i-iuim'.l  1  DiUyu.  5S7  { L?"L— '.Nu.  UAtii,  i-Wrnl 
CiL-«e9).  P«e  erimilar  niiint;  in  tViren'.-  cane,  :i  Benedict,  442  (18^)^— Nu.  4,746,  FeA- 
eml  C'a>ml. 

'StH'tioiw  Ill(i-M18,  Ri'viwvl  ^latut(«,  forbwl  theentintment  of  ilewrten<,  ronviet^nl 
fflijiiM,  inMiiii'  au-l  iiUoxinttt'tl  |iermmn,  i»cT«onrt  aver  ;i5  yean  of  aee.  niinon  un.lpr 
m  vx-ar*  uf  Wtv,  anit  minors  over  Irt  without  tlie  uritl*^  witiiipnl  ol  IJiwr  |inrpnt^  nr 
gusniiniiK.  The  ,"iupri'ine  Ooiirt  iwM  [lu  r<- Griiiilev.  l^i?  U.  S..  147.  153)  tliai  ibi? 
cjiliiitiii.'t)!  of  a  |R>ni<^n  over  3.^  ye»rn  of  luc  was  iiot  void,  but  voi'laltlp  at  ilie  i  >)iTiun 
o(  (he  (ioveriiiiii^nttinly.  In*leliveriug  theojiinion  of  tfwCdurt,  Mr  Jnatide  Brewwr, 
exceininif  iiiwuiity,  iaiwy.  infani'v,  'jr  Hther  vauHi'n  whii-li  ilisuhlu  u  iMirtj'  (mm 
rliAnK<>»f  I'i"  slaliia,  wmarlted  with  reference  to  thti  diAiUAJiticatiunii  ol  over  urn.; 
(Ie*.Ttit>ii,  ari'l  ecnviction  of  felony;  "  Thwe  an?  iiiHt1*n4  wliirh  ilo  not  inlivn*  in  uiw 
puijornnce  xiilw  (*otitiact.  il"  u«t  pruveiit  th«i.'liauia'"f  siauu',  "I-j  uot  rvinliT  lliv  ik-w 
rel»liiiiiina.'«iiiiii-il  Klxuliitely  voiii."  Ttie  eiilintitit-iit  of  n  minor  ovc^r  IHyeiinfi  of  Af^ 
witheiic  tlie  written  couwui  of  the  iwrvot  ur  guuitlian  i*  tmt  vv\<.i  but  voutaUv  only. 
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enlist?  and  afterward?*  aj^^in  doA^rts  t-an  not  on  Hetng  brought  tt»  trial 
foi"  the  »ef<»nd  do-eitioti  pi-operiy  wt  up  that  h**  i.*.  not  ;iiiic!mhli^  to 
trial  ui)  the  ^Tound  that  hU  enlUtineiit  was  void.  A  plea  or  defence  to 
this  effect  should  not  Iw  j-ustainedby  the  court.     XLIII,  1G7,  January, 

JSHti;    42.  Ha.  Jniy.  ]H0O. 

1809.  //(A/,  in  iv)^iitl  to  the  enlistment,  in  violation  of  S«c.  1118, 
Rev.  Sts.,  of  persons  who  had  been  convieted  of  folonicj*,  tliat  such 
enli!<tiueiitf<  wore  not  vuid  hut  voidnMc  hv  the  United  StotCft  only. 
48.  307.  A'ttjwt,  JS91:  t'ard  \*-t'AK  Jftveinh^r.  2900. 

1860.  A  w>ldier  on  trial  for  desertion  fi-om  the  ann.v  pleaded  in  bar 
of  Iriid  that  as  he  wa*  u  de(*erler  from  the  marine  o<»rpis  at  the  time  of 
hi»  eiilistinenl.  it  was  void.  //rW  that  the  rourt  proj>erly  ovL-rniled 
the  plea.  While  the  enlistment  in  the  army  waa  franduletit,  it  wa* 
not  void,  but  loiflable  wt  the  optit)ii  of  the  Oovornmont  only,  which 
tuight  hohl  him  to  the  exinthi^  o)>ligiilions  of  either  or  lioth  eulist- 
ment^.  Fraud  givcit  only  the  defrauded  party  the  option  of  disallirm- 
iug  the  eoiitiiu-t.  but  until  so  diriatllnned  it  retuaiuri  jfoocl.'  XLVIII. 
2'>3.  !hx>inbf:r,  J-Si^;  LV.  4TH,  lH:i.  A/^ril,  i.5'.y,s'. 

1261.  There  is  no  law  or  regulation  aflettiiig  the  validity  of  an  enlist* 
lueut  made  on  Sunday."    XXX 111,  ol>:i,  iJecejiifM'r,  1^2;  Card  2t»li*, 

1363.  The  euf^^ugement  alike  of  officers  and  ttoldieni  nbeu  outeriii^ 
the  Anny  has  alwaVK  Iwen  bold  to  iveojrnize,  and  to  In?  subjeet  to.  the 
right  of  the  (iovernnient  to  ehango  by  law  their  pay  atid  allowaiiiTs 
in  \tA  dittcretion  as  the  public  intei-csta  luay  require.  Hfid  therefore 
that  a  contract  of  eulistnient  was  not  violated  by  the  United  Statea  by 
the  reduction  by  act  of  Congress,  pending  hi*  enlistment,  of  the  puj" 

'  In  rr  MorriM^y,  l.t7  IT.  S.,  \hl.  It  is  not  voidnlilu  at  th«  intrUnvt-  of  tliu  iiiinur  (iW.J ; 
but  U  V'rttlubU*  liv  ilif  I'liili'*!  Sialcn  (irbv  tliejian-iil  or  giiariUaii.  lit.;  In  rr  WilII.. 
nyal.  ll,-i>.,i<>:'lu  rt  t>avit".n, -21  t/*..  HIH;  /»  rc  Tk-flm,  ;W  i-f.,  HI;  In  rr  C>jiL-mtw. 
S7  .•/.,  WW;  In  r.  TJolireiulorf,  -Ml  i-t.,  UK;  /ii  rr  Si»t-ri.rr.  i<l.,  I4»;  In  rr  Ijiw  l.-r,  iit,. 
2Xt;  In  r.'  IXiwil,  90  iV^.  711*;  McCoijtilninic'rt  ('««■,  Ul'itn**.,  170.  .\«  tln;cii!ii<tiiici« 
tii  i«iicl)  a  minor  M  n>>t  v<ii'l  hiil  voiilitl>ti- only,  he  i?i,  unii)  the  cnliM tnenl  Irtilnly 
avuiileil.  It-v.':>ll  V  a  Hildicr  miuI  t'^ii  <St-M-rI  or  iiiitiiiiil  any  dUkt  luilUnry  nffi-uit*:  uimI 
when  lioM  lur  trial  in  )iiiiuHliiiii'iit  tticn-Ior,  xXw.  iiitens'is  I'f  tlie  public  In  the  oiliuiu- 
iqtraiion  of  iiif<lire  nn-  [pdmniinint  to  tht*  rii,'lit  of  tlit>  {larr-nt  or  tinanlian,  ami  rei|iuri;- 

I  tb«t  tbo  fiiUiiertihall  mIiuIc  llie  (-oriM^iiifiivt^vf  lii!^  i>ftfiii-t!  Wfiirv  Xhy  niitit  In  liix 
dwfhai>re  ic  imspdl  \\\^<i\.  In  rt  C'ot^enow,  ;i7  V\t\.  R<.'|i..«(W;  ht  rr  Kuiilni&n,  ^l  id., 
STtl;  /«  re  Dovid,  HOir/,,  718;  Mrf'>iiio]iJ(tiit-'x  <!i4!*e,  1117  Slaiwi.,  1711.  Srt-,  alwi.  tinivml 
<»M<!r!i,  No.  127,  A-  *i.  (.►.,  IWKl,  aii'l  -iiln-r  iiutliorilk-ti  L-ilL-j  tlii-rviii.  In  rr  Ijawlvr. 
■1"  V*t\.  Re(i.,  ;t!3.  it  wati  lietil  lli«t  ibe  t-nll-THicni  of  »  minor  innk-r  Iti  y(iin<  <i(  w^ 
Hiiiitil  tie  Vfti'l,  wiHi  i>r  uitlumt  tin-  ■-(•i>;ii-tit  nf  i))c  [KAri'nl;  Imr  tliiti  in  not  rtiini^lit  In 
l»e  the  txtriwi  vi»'«.  The  ctnliitf  pmlmMy  rcnfivn"  the  I'uIiFitnieiil  vui'lubli-  lU  the 
iiir'taiicu  of  thf 'minor,  iti<  wi<Il  an  ut  the  iiiPTiiiKv  >  if  the  iiiireikt  or  eiuinlian  when-  the 
enlixtinetit  wra.4  without  hli  I'onti-ent,  hut  if  Llie  minor  Fuih  <«|>a(-ily  tn  ciit^r  intoliie 
•ff/f(j«  of  aHoliiif^r,  anil  while  in  that  xlatOH  commit^  a  military  offeni-V,  he  BhuuM 
abide  the  {linttPttiit'm'eH  of  Che  offf  clcm  Iwforv  Iteliii;  ilux-hiir^rcU. 
'  BiRelow-,  Law  of  i'miul,  121. 
'The  oame  ia  b«l(l  in  Xhe  LucliDb  ca»t-  of  Wolioii  '>.  Gavin,  10  (^.  B.,  48. 
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of  ft  Boldier  from  sixt«pn  to  tlurl*L>n  dollivrs  por  numtli.'     XXXIV. 
44"J.  Srpff'iabfT,  iS73. 

1263.  Ihld  thiit  thu  enli!4Luii>ni  of  certain  volunlcer  soldiery  in  l8tW 
**for  ihi-eR  ytarn  oi*  durinj^  the  wHr"  meant  thrcf^  years  from  tJie  (bito 
of  mu^tter.  if  ihi'  war  Hlioulii  InHt  lluit  lonjc,  Hnd  if  ir  should  not.  then 
anli!  it  should  eiift;  that  the  referent-e  to  the  duiutiim  {\i  the  w;ir  wn.s 
a  restriftifin  and  not  an  exttftnsion  of  the  term.'  XhTl,  5'ii.  March, 
ISMi:  Curd  rtftlrJ.  .l/'r»7.  /.'if).9, 

1264.  'rhe  enlistment  nf  n  minnr  without  the  eonMsnt  of  his  parent 
or  guardian  in  not  void,  hut  voidahle;  until  avoided  it  ii;  valid.' 
XMX,  353,  37i;.  Ort,J..i;  rsSo;  I.,  I.1il-I43.  Af.iff/i.  /.««.  It  is  well 
entahlishM  that  when  a  minor  enlists  without  <-otisent  he  remains  siih- 
jcct  to  tho  Artielpj*  of  War,  until  diseharfrnd  hy  proper  authority. 
XLIX.  3n3,  370.  M>f/,r'i:  Cnrd  liSTo.  .i„„fM,y.  ts^. 

1265.  The  Army  Iti'jfulation  reiinirinj;  consent  of  parent  or  guardian 
iipplies  to  an  Indian  minor  enlisting  in  the  army.  But  an  Indian 
agent  is  not.  as  sui-h,  the  guardian  of  iin  indian  minor  under  hi:« 
charge  within  the  nienning  of  the  R^'jfiiJiition.  Card  JtH,  August, 
1891 

1266.  It  is  niit  pruetiealde  to  preseriln'  wluit  mis4'ondurt  !*hall  con- 
stitute a  failure  to  render  hone.->t  and  ftiithful  serviec  within  tht* 
meaning  of  the  wt  cif  Con^re>«  approved  August  1,  1H94,  regulaling 
eiili^tmentM.  Ktivh  ra*e  should  be  decided  upon  it;*  nwn  merit--.  Cai"d 
*2lbH,  M'jrrh^  IHOii.  It  is  a  matter  onlnisted  U*  the  diHt-retioii  of  the 
Secretary  of  War.*  The  restriction  imposed  upon  him  >»y  the  proviso 
in  see.  1,  of  the  act  of  .Tune  ](!,  isiHj,  beinff  limited  solely  to  the 
purpows  of  that  act,  does  not  apply  t"  the  a<-t  of  1^!*+.  Cards  sMM)4, 
January,  ISOG;  2131,  March,  IS9C;  37l»4,  January,  189S;  5509,  DecfM- 

f'^r.  ma. 

1267.  Where  ii  soldier  has  been  discharged  without  honor  upon  the 
ground  that  his  service  wa.s  not  honest  and  faithful,  A*ii/  tliat  while 
the  iliM-barg-e  c<iuld  not  be  revoked,  the  S'cretiiry  i>f  War  could  uiM)n 
an  application  to  enlist  reconHider  the  ijueation  of  the  character  of  the 

'  "The  Executi\-«  departnivnt  hiw  diHTetiunary  Butliurity  tc»  diiichaive  before  Lhe 
tenii  of  rtirrvU'e  Imc  i'Xj>ireii  (4ih  A.  W. ),  bin  hiw  no  i>ower  to  v*ry  ihe  cnntnwi  uf 
WilintrTi»-iil,"     4  Opin-.  Al.  fn-ii..  n.'W.      (11*47.) 

Tliu  f^ii'pelury  in  War  v&u  n-IwiK' a dwldivr  twin  Mv  iHMitrael  <•(  ctitwlmenl  br  a  ill»- 
I'hflrvi".  bill  ban  no  pjwfr  ti.  iiuspcnd  it,  even  with  the  ^IdU-rV  iimseiil.  1-5  Op.  .'it- 
Den,,  :iHt',     ( 1S77. 1 

'  Brt-icviil-ui'li  I'.  Btmli.  44  Pa.  St..  317.  And  we  Clark  r.  Martin,  3  Onuit'i  CaHw. 
:f!i3:  .b..,5  I'liila.,  2h]. 

'/n  rr  Willi,  S  Fwl.  K.-p..  sft;  Mrt 'rtnfilngne's  case,  in"  Ma.**,.  170;  In  r.  Pre*.  25 
Luw  K*.'|>., -WS;  In  ri-  i,iniliaiu.  H  Jones  (N.  C.  J,  ■*!";  Wilbur  t,  <!ract>,  12  JitlinB.,  U7; 
Kr  jiiirti-  Aniiersori,  1(»  b>wa,  SBft:  O'lii.  f.  Oarolile,  11  Seiyt,  A.  Rawk>.  M;  Tyler  a. 
Punirniv.  h  Allen,  4M1,  rm.     S««  aot*<s  tO  {|  UUO,  1181,  aud  im<.  iiiifr. 
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applicant's  son'icp,  wrui  if  found  to  have  Won  in  fact  honest  and  faith- 
ful, could  aiilhnrizp  his  eiilLstmenr.  Card*;  U'.tT.  Aprils  JSSo;  2423, 
Jul,,.  IfiOt!;  3131,  AprH,  ^•'iOT. 

1268.  Di^hoiioraMr'  disi-har^c  is  prima  Jkcf^  cvidtmoe  that  snrricc 
duriii|r  thf  toi-ni  of  enli;*tmont,  which  it  tcrmiimted,  wns  not  honrst  and 
faithful.  It  is  howfvtr  within  tho  di.-rrctioii  of  the  Seerotarj*  of  War 
to  determine  for  the  purpose  of  enlistment  whether  sueh  term  was 
honest  and  faithful,  and  he  may  decide  on  the  faets  in  a  particular  case 
that  it  was.  oven  where  there  has  Wen  a  <!i*honoval)le  Ji>.i.-bnrji;e.  Cards 
44<W,  441M.  Jtme,  IS9S;  -Hfl.').  -iUOt,  +t!rt7,  -Mi/,  ISm;  5339,  Xwfmhery 
Jfm;  ^i^l^,  Aj^riU  1M9<);  U77,  Auffti^f,  IS99;  Q'iiil ,  Jun^,  1899:  7070, 
Stj/t'-nif-T,  1H99:  90311,  Sj>fr;,Jj<fr,  J!m'. 

But,  in  geneml,  ser\nf(>  during  a  term  of  enlistment  from  which  a 
soldier  wa.-*  di)*hoiiorahly  dirw-hnr^ed.  particularly  with  confinement  at 
hard  lalwr.  is  viewed  a»  nut  hon('^t  and  faltljful.  Cards  So3,  1072, 
1097.  15sy.  January  to  ./»(/y,  1895;  241W,  y7til>,  Autjutt  and  Nf^yauhnr^ 
lif96,-  St.His,  3170,  372iJ.  Apn'l  to  D^x-tmltrr,  1897;  itjfia,  4T4«,  47ti3, 
Jufy  and  Au(ixi»t.,  180J<;  5ti43.  January^  1899.  WTiere  a  soldier  in  fact 
deserts,  and  his  enlistment  is  terminated  hy  a  dishonorable  dincharge 
therefor  pursuant  to  the  Bentenee  of  a  court  martial,  hij*>iervice  during 
i*uch  term  ought  not  t*^  be  considered  honest  and  faithful.  Card  0570, 
Jum,  1S99. 

1269.  The  act  of  Aug.  1,  189-i,  applies  to  all  enlistments  for  the 
arm}'.  //vlJ,  therefore,  that  the  enlistment  of  an  Indian  must  he  for 
the  term  of  three  years.     Card  :;4'.*,  Auff^uni,  1894. 

1870.  The  enlistment  of  an  alien  l>etween  ll>  and  18  years  of  a^, 
whose  parents  have  never  been  in  this  country  and  are  dejid,  not  t>eing 
a  citizen  or  capable  of  declaring  his  intention  to  become  one,  is  pro- 
hibited by  the  act  of  August  1,  18{)4.  But  all  persons  born  in  the 
United  Statu*  and  subjeet  to  the  jurisdiction  tlicreof  are  citizens.' 
Tbiri  includes  minora  l>orn  in  the  L'nited  Statcci  of  alien  purenb^.  Cardti 
ISl.  804.  AutfuM  and  Ih.rcmlvt:  189^. 

1271.  Childivn  of  alien  parents  reaching  their  majority  after  their 
parents  are  naturalized  are  citizens,  but  it  is  otherwise  if  tliey  reach 
their  majority  liofore  their  parent**  are  uuturaliyed.  An  alien  minor 
can  not  declare  his  intention  to  bei-omu  u  citizen  for  the  ])urpor<o  of 
enliittuient  in  the  regular  army.  Curds  168,  Auffust^  189^^  5550, 
!hr.„kh^r.  IHm;  *}720,  July,  1898. 

1272.  Under  its  constitutional  |>owor  to  raise  and  support  aruiiecf. 
CongrcHs  can  designate  the  <Insses  of  jxTsons  from  which  enlistment*} 
jihall  or  8hall  not  W  made.    Thi.s  Is  done  in  the  act  approved  August 
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1^  1894,  wbk-b,  iuiiun>;  other  tbing»,  pruvide.^  tbit  no  soldier  shall  1m 
^faia  yiilLstt'd  in  thi'  iinuy  whoso  service  during  his  last  precedinjf 
unlistuu'nl  hus  not  liL't-ii  liuiii'^t  and  fuithfiil.  If  surh  sorviLH*  has  not 
Itecn  honest  aud  fatlbful,  the  soldier  \s  iuelij^ible  for  ealistnient. 
The  chanicter  of  service  rendered  is  a  iHjnfliisIon  fmseii  ii]>on  a  fact  or 
fflctH.  Military  otlenees  wliicb  the  soldier  niuy  Iiavei  eoiutnitted,  or 
of  whidi  he  has  lieen  convicted  may  t-onstiluto  tlie«e  facts.  A  full 
pardt>ii  fiH-  such  otTeni-es  would  relieve  the  soldier  fnun  further  puii- 
ishnu'nt,  fo.r  tliem,  would  in  legal  contemplation  obliterate  thcni  a^ 
offonees,  but  would  not  blot  them  out  so  far  a*  they  involved  conceded 
aeeomplishod  acts  or  facts  to  be  consid('n>d  in  determining- whether 
th«  s<dJier's  servie*^  bad  been  honest  and  faithfid.  //rlJ,  therefore, 
whcrft  a  soldier  bad  Iwen  convicted  of  desertion,  dishonorably  diit- 
charjfcd,  and  confined  by  sentcncin  of  a  court-martial,  that  a  full  pw- 
don  wouhl  not  affect  the  conceded  unauthorized  absence  and  violation 
of  the  oath  of  enlixtmont;  that  if  these  faotA  justified  the  conclusion 
that  his  service  had  not  been  honest  and  faithful  he  was  ineligible  for 
enlistment;  and  further  that  the  ixirdon  in  restorinjj  hix  ri(;hts  of 
citizenship  would  not  restore  !ils  eligibility  for  enlistment,  as  enlist- 
ment is  not  a  nj,'ht  of  citizenship.'  Cards  176.5,  1S83,  OcUitcF  and 
2ioi>mi}Hr,  imfi;  3I2S,  A},rU  and  .I>m.,  iHU7 ;  4513,  4*i-i5,  .hthj,  18$fi. 

1S73.  Jlel^,  iiIho,  that  a  full  jmrdon  after  conviction  of  a  felony  would 
not  remove  the  ineligibility  for  cnli.>«tm6nt,  which  sw\i  conviction  con- 
stitute* under  the  provision:*  of  Sec.  iilH.  Rev.  Sts.  The  ^mi-don 
releases  the  offender  from  all  disftbililie.?  impooed  by  the  offence  and 
restores  him  to  all  bis  civil  rights.  In  conteiuplation  of  Uiw  it  so  far 
blots  out  the  offence  that  afterwards  it  cannut  be  imputed  to  him  to 
prevent  the  assertion  of  his  lejjal  right**.  But  the  conviction  of  tlie 
felony  remains  an  accomplished  fact.  Thic  fact  constitutes  a  statutory 
disijualiiicalion  for  enlistment;  and  i\n  the  privilege  of  euli»ting  in  the 
aiTuy  is  not  oue  of  the  legal  rights  of  a  person,  a  pardon  of  the  felony 
after  conviction  cannot  remove  the  ineligibility  for  enlistment  created 
by  the  fact  of  conviction.  36,  *-'02.  Suot'inhcr,  1889;  Card  31:!5,  June, 
1897. 

1274.  A  soldier  was  dishonoi^bly  discharged  with  confinement  in 
a  penitcntiury  by  sentence  of  a  court- martial,  and  ptuiding  tbe  con- 
finement, the  unexecuted  portion  waa  remitted.  JJdd,  that  he  was  not 
eligible  for  enlistment,  bis  sci-vice  during  his  last  term  not  having 
been  honest  and  faithful;  and  that  the  remission  did  not  make  bim 
eligible.     Card  1072,  Ffiyruury^  1S95. 

1375.  Where  a  discharged  soldier  whose  service  during  his  laat  term 
waa  not  honest  and  faithful  is  again  enlisted  through  false  representa- 
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tions  04  to  such  term,  held  that  such  cnliatninnt  thou)f!i  in  violation 
of  the  act  of  August  1,  1894.  was  not  void,  but  voidablo  only  at  (be 
option  of  the  (Jovcrnmciit.  Oird  l.il:!,  ./«/y,  lS9ii.  So,  wht-tv  a  suldier 
had  Ix-en  di.^oharfjed  without  honor  from  the  preceding  term  of  enlist- 
ment and  had  by  oom-ealinjj  thin  fact  again  enlisted,  it  was  hold  that 
though  the  latter  enlistinoiit  wei-e  ricwed  as  Ixith  fraudulent  and  in 
violation  of  the  act  of  August  1,  lSfi4,  the  Secretary  of  War  oould 
cause  liiin  to  he  tried  for  the  fraudulent  enlistment,  or  suniumrily  dis- 
charged therefor  without  honor,  or  to  serve  out  the  enlistment.  Card 
407T.  April,  JSOS. 

1276.  The  act  of  August  1,  ia(t4,  prescribes  that  no  per.*on  who  ia 
over  ;W  years  of  age  shall  in  time  of  peace  be  enlisted  for  the  tirst 
enlUtment  in  the  army.  J/rtd  that  an  enlistment  in  the  marine  corps 
would  not  render  a  subsequent  enlisitment  in  the  army  a  second  enlist- 
nieut  under  thla  act  and  than  remove  the  limittition  a»  to  age;  service 
iu  the  marine  corps  not  being  service  in  the  army.     CavJa  1339,  Jfoy^ 

1277.  The  act  of  August  1,  IMH,  is  limited  U)  "time  of  peace". 
Jlci^t  therefore,  that  the  enlistiuent  of  four  miusictans  formerly  in  the 
Spanish  Army  iu  Porto  Kico,  could,  the  war  with  Spain  not  having 
terminated,  legally  >m' authorized.     Card514-s,  Ort'thrr,  tSfiJi. 

1278.  The  '*la«tt  proucJing  tcnii  of  eulistujent"  as  used  in  sec.  2  of 
the  act  of  August  1,  ls94,  h  not  limitcU  to  ^^enice  iu  the  regular 
BiTuy;  it  applie.-  a*  well  to  senieo  in  the  volunteer  anuy.  Cards 
.'>H40,  HMH,  JldivA  and  AprU,  JSHS. 

1278.  The  term  of  thrive  months  after  hoDorable  discharge  within 
which  a  man  may  Ixs  re-enlisted  under  the  iicl  of  August  i.  itfl,'4, 
begiuH  on  the  day  next  (ullowing  the  day  of  discharge.  Card  lOS^, 
Jfarc/i.  1896. 

1280.  The  enlistment  of  an  Indian  prisoner  of  war  terminates  bisi 
status  as  such  prisoner,  and  he  cannot  bi-  returned  to  it  on  bis  dit»- 
cliarge  from  the  S4>ni<-e.     Curds  \\\,Juhj,  IS'A:   1193,  .ly^/-*?,  ISUii. 

1281.  An  enlisLnient  in  the  Uniti^  States  uruiy  does  not  under  any 
law  of  the  Uuited  States  operate  uk  a  discharge  from  the  national  guard 
of  a  State.     Cnnl  5753,  Jamuiry,  IH'M. 

1282.  The  statute  (act  of  March  8,  l.S9!»)  which  uuthoriww  the  enlist- 
ment of  oootu  in  the  army  makes  no  limitation  of  to  the  I'aee  to  which 
the  perwon»  so  enlisted  may  belong.  IftM,  therefore,  that  there  was 
no  legal  objection  ti>  the  enlistment  as  cook>  of  .laimnese  who  nre  eiti- 
zens  of  the  Fnited  States.     Card  0T51,  Ju!i^,  1899. 

1283.  By  the  act  of  March  2,  ISitil,  it  is  provided  ''that  the  limits  of 
age  for  original  enlistments  in  the  army  shall  be  nigiitcen  an^l  thirty- 
five  years."     /Wrf,  that  the  fact  that  an  applicant  ovev  thirty-tivo 
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yrnrs  cf  affo,  mul  wUluiut  prioi'  s^Tvici"  its  nn  cnliste*!  rnan.  biid  wired 
as  an  officor  of  vohmtoiM's,  wmilil  iint  provotit  his  t'lilisniiviil  friiiu  lioing 
an  original  erili«tin<^iit  n'ithin  the  meaning  of  tlio  statute.     Card  r>st4, 

1284.  Thei"o  is  nr>  stntiile  that  authorizes  even  tlie  President  to  accept 
into  or  retain  in  thft  military  service  of  tho  Unitwl  State-s  an  individi^ 
soldiiM'  (in  a  condition  that  he  shall  1»e  sent  to  this  or  that  part  of  the 
country  to  serve.  A  praetiee  of  entet-injr  into  siioh  afjTeenients  would 
voon  prove  impiiu-ticitble  and  incci]!<i!<tent  witli  public  policy  and  the 
intorvifts  of  the  sen-ice.     Card  6T31,  July^  1S39. 
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1285.  Courts- martini  should  in  general  of  course  follow — so  far  as 
ttpposile  to  military  eases — ^Ihe  rules  of  evidenee  observed  by  the  civil 
courts,  and  csijec^ially  the  coiii'ts  of  the  L'liiled  States,  in  crimirin! 
eaMi'i*.'  They  are  not  bound,  however,  by  any  statute  in  this  partieu- 
Ittr,  and  it  is  thus  open  to  them,  in  the  intei-est  of  justice,  to  apply 
tbe«e  niles  with  more  indulgence  than  the  civil  courts; — to  allow,  for 
example,  tuon*  latitude  in  the  introduction  of  testimony  and  in  the 
examinalionanii  cross-examination  of  witnesses  than  is  commonly  per- 
mitted by  tho  latter  tribunftl;*.  In  such  pftrliculars,  a»  persons  on  trial 
by  courts -martial  arc  ordinarily  not  ver»cd  in  legal  scieuce  or  pi-actii-c,  a 
libeml  course  should  in  t'<*nernl  be  pursued,  and  an  over-technicality 
be  avoided.*  XXIX.  48(1.  ArvmA^r,  1,^09;  XXXI.  273,  Mnroh.  IS71; 
XLII,  74,  JtccanhtT^  187H;  LY,  497,  J/arc-A,  SSSH;  Card  8471,  ./un^,. 
1900. 

1286.  The  rules  of  evidence  should  be  applied  hy  mlliuiry  wiurta 
irryspo<!tive  of  the  rank  of  the  person  to  he  affected.  Thus  a  witness 
for  the  prosecution,  whatever  be  his  rank  or  office,  may  always  be  Aiiked 
oti  cross-exiiniinatioii.  whether  he  has  not  cxprcsstvi  aniniO'?ity  towai 
the  neciisei],  as  well  a^*  whether  he  has  not  on  a  previous  ucciisioii  mac 
a  statement  contnulictory  toor  materially  ditFei-ent  frtmi  thai  enibmced 
in  his  Icstimotiy,  Such  ijuestions  are  luluiissible  by  the  estjibli-ilu'd  law 
of  evidence  and  iiiiply  no  disivspect  to  the  witness,  nor  can  ilie  wuiioss 
pi-oiMTly  decline  to  answer  them  on  tho  ground  that  it  is  di>res|xKrtfal 

■8ee3  Greenl.  Ev..i  476;  I^ttanon  r.  Healli,  47  N.  Hamp.,  ^9;  Pfople  r.  Van 
.Mien,  R5  X.  Vork,  3«;  2  (Ipiiiti.  .\1.  lien.,  343;  (irant  r.  li..«lil  2  H.  Black.,  8";  I 
.MrArtlnir.  47;  ^IcXftnlueii,  ISO;  Ilarrnurt.  7«:  ItellHii.  XH;  trithen,  l«P;  (1.  O.  .^1, 
.MiiMIe  DeW.,  lS<i5:  <.!.  C.  M.0.60,  Dept.of  Ttxae.  1879;  ilo.  3,  &2,  Dent  of  the  Ka.«t, 
1880. 

'  t'ompare  the  views  exprwwed  in  G.  C.  M.  0. 3!t,  War  Dept.,  1872;  Aa.  23,  IVpt.  of 
Tcxao.  l^Ti:  y\o.  60,  I>i!pt.  of  Calitoniia.  187:).  ^ev  alsii  OHtrt-Martkl  Manual  ( t90t), 
jwr.  -',  p.  42. 
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to  him  thus  lo  iittpmpt  lo  disemdit  hinu'  XXXII,  (HM,  May^  IH7S; 
XLI.  ;W.  (irtnh^T,  1S77. 

1287.  Tho  weight  of  rvidanc*'  dopj*  not  depend  upon  the  ntimhi-r  of 
thi!  witnesses.  A  (^iiigh'  witness,  whose  slutrnienl-.  iiianru'r.  :ind 
uppoaranec  on  tho  stiiiui  (see  g  1305,  ptiitt)  iire  such  aw  to  conmipnd 
blm  to  credit  and  eonlideiiee,  will  soinetinie.s  property  outwoigh  seveml 
less  acceptable  and  sattsfttctorv  wltnes-sej*.'  XXXV.  55.  December^ 
287S. 

ISBB.  Kvidenc^c  of  the  good  ehHriu'^tui*.  recoid.  iind  .■>ei'vice*  of  the 
aeciii«G<l  as  tin  offieei*  or  suldipr  Is  ]iiliiiiHt<ilile  in  all  inilitjiry  v&sva 
without  di.^tinrtinti — in  ch-hcs  where  thi'  M-nlerit-e  in  iiiaiidatuiT  ai*  wt'll 
OS  those  where  it  is  discii'tiuruiry — upon  convielion.  For.  wheiv  siieh 
evidence  ennnot  avail  to  affect  thin  ineaKiiir  of  ptuiiHlitnent,  it  may  yet 
fonn  the  IniKi-*^  of  a  rei-oiiiineii(hitiiiii  hy  the  nii'inhers  of  tli't-  eocirt.  or 
induce  fiivorahic  ai-ticin  by  the  reviewing  oflicpr  whose  ap]>rf>val  is 
neee»it«ry  to  the  execution  of  the  s<>ntence.  XIX.  S.*!,  (Mt^n'r,  1^5^ 
XXXVl.  44ti.  471.  jV'///.  tS7-'t.  Where  ^fln■h  evidenee  iji  iiiti-odiH-ed, 
the  pnweeution  may  offer  eountcr  testimony,  hut  it  is  an  e^tahli-thed 
rule  of  evidenw^  that  the  proseentinn  cannot  attack  the  charaeternf  the 
arcused  till  the  latter  haw  introduced  evidence  to  BUatain  it,  and  has 
thns  put  it  in  issue.'     XXVIII,  r.l>H,  Mtty,  ISfJ!). 

1389.  Upon  a  trial  where  the  offence  is  drunkenness  or  drunken  con- 
duct charged  under  Aiiicle  (52,  or  drunkenness  on  duty  charged  under 
Article  3S,  it  is  not  eHsentlal  to  confine  the  testimony  to  a  descriptjon  of 
the  conduct  and  demeanor  of  the  accused,  hut  it  is  admissihh'  to  ask  a 
witne.<4M  directly  if  the  accused  "  wiih  drunk."  or  for  a  witness  to  ?itatc 
that  tlie  accused  ''was  drunk,"  on  tht;  occasion  or  uudor  iheciivum- 
»tunees  charged.  Such  a  stiitonient  is  not  viewed  by  the  authorities  a^ 
of  the  cins-i  of  expression:*  of  opini'iu  whii-h  lire  properly  mied  nut  on 
objection  unless  given  by  experts,  hut  as  u  mere  stnleuient  of  a  matter 
of  obHerration,  palpable  to  persons  ingeni-iiil.and  so  proper  to  lie  given 

*  Sev  oiitniou  of  the  Jud^- Advrioale  (ieacral,  vu  lulopted  t>y  the  PresiJent.  in  >.t.  CL 
M.  O.  iMi,  Hilnfs,  of  Armv,  l«7(f;  and  romjtiire  n^marKF  uf  rpvipwiriK  offlcers,  in  Ct. 
O.  11.  l)fi.t.  ..fCalifornia.  18lifi;  (J.  l".  M.  O.  ;tl,  IWi>r.  ..f  Dakota.  ItWt'.t;  <Io.  8,  Fourth 
Mil.  Dii^t..  1Rrt7. 

'Ciiniimrc  Hii[|nl|ih  r.  Lam-,  '^l  Imi.,  lift;  MrCmiii  r.  t'nrby,  15  Kann.,  117. 

*In  comiii^ncinK  ilii.>  vxaniiiintinn  of  a  wilutwc,  it  is  a  Uatiiity  of  tlie  uiinei^*,  and 
ol)j«Hiiiinahle,  to  h-ud  to  litni  tlio  cliann-'  nmt  spwificatiun  *ir  BjHHTiflcatinnH,  nimv  he 
is  thus  iiisiniotcd  a^  in  ihn  )^rtii-ulars  in  rvjtard  to  whU-h  ho  is  to  t«ttify  and  which 
he  is  f xjjfi-Ie-l  to  oiibstaiitiiite.  Bd  tn  re»'l  tir  state  t<i  liirn  in  nnli»(aiK'«  tlic  i.'hiiiv« 
and  ack  liim  "wliat  he  kwiWH  hIkjoI  it,"  or  in  tiTUiM  to  that  i-'ffwl,  in  Iowp  and 
bbJETtiifnalilp.  as  f  ncouraKineiirrlevant  and  ht^»«y  fortitiiony.  Thcuiiiiesfl  whonld 
siiiifilv  Ik*  a)'kei[  t<~>  state  wiiiit  ^^~!l(i  wiid  anil  dune  on  the  ncru^inn.  ^f.  A  tviinefv 
»-h<>ulil  jjri'lM'rIy  alni  \w  i-sanuned  on  Hi)erilic  InU-rmiMt'irien.  and  nut  lie  i-alkil  n|><>n 
to  make  a  ieneral  ctatt  incnt  in  answer  to  a  finjrle  (>oneml  .|ti(«tiitn.  Com[iare  (1.  (). 
lL',Dei>t.  of  the  .Missfiuri,  lSf)2;  do.  3U  »".i,,  ISdt;  do  2W  IV'irt.  .ij  C'iiliioniia,  1SB5;  da 
67  Dept.  n(  thu  8outh,  1874;  O.  C.  M.  0.  U,  24,  DepL  i>i  Dakota,  1S77. 
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:  witness 
XXIV,  ":'»,  D^crnhf-r,  JV70. 

1290.  A  statement  to  the  etfec-t  thitt  a  pei'^ou  woe  iutoxicatod  not 
inadniUs^ilile  in  evitlencc  iM*  Iwiuy  an  expression  of  «n  ujnni'.m.  \\'hetber 
a  person  U  (Iruiiic  or  sober  is  *'a  fii*.t  pnt4_>nt  to  tbe  observation  of  all, 
rwniij-ing-  no  wientitic  knowledge."*    LVI.  165,  May^  1888. 

1291.  Kxcept  by  the  consent  of  the  o])po.site  party,  the  test'uuony 
conlaiiiod  ifi  tin-  reetird  of  a  previous  trial  of  the  same  or  a  similar 
ca!*o  eannot  properly  be  received  in  evidence  on  a  trial  by  court  mar- 
tial; nor  can  the  reetjitl  of  u  board  of  iiivestijjrution  oixlered  in  the 
same  ea.H*  be  j?o  admitted  without  sueh  <:onsent.  in  aJl  eases  (other 
than  that  pixivided  for  by  tbe  121st  Article  of  War)  testimony  jfivea 
uixni  a  prt'vinitfi  hearing,  if  desired  to  Ik?  inlrndu<-ed  tn  evidenee  upon 
a  trial,  niust  (uidess  it  b^  otherwise  specially  stipulated  betwteu  the 
parties)  W  otfcrcd  rfe  noew  and  ts.n  original  matter.  XIX,  41.  OcUJttv, 
JSO::,-  XXVII.  ais.  ik-u-fn-r,  isos. 

1292.  AUidavil-,  taken  r-rynW*.  and  not  us  depositions  under  Art. 
91.  are  in  no  case  ailuiiiiBible  as  evidenoo  on  a  trial  by  couil-nutrtial.  if 
obji-i-tod  to.'     VII.  113,  Ft^friusnj,  I8O4. 

1293.  Tbe  muster  rulls  on  lile  in  tbe  War  Dejmrtment  are  ollicial 
records  and  copies  of  tbe  same,  duly  certified,  are  endence  of  tbe 
facts  oriffinally  entered  therein  and  notoompile<l  from  other  houivp.'* — 
«ubji*t:t*>f  I'imrso  to  be  ivbiitled  by  proper  evidenee  that  they  are  niis- 
lakeii  or  ineorroi't.  Ill,  />23,  AiitriMt,  1863.  So  though  sueb  rolls  are 
evidence  tliut  the  *ioldier  wav  duly  enlisted  or  ninwtered  into  the  serv- 
ice and  is  therefore  duly  held  as  a  .-Jiildier,  they  may  be  ivbuttwl  in 
this  respect  by  proof  of  fraud  or  illegality  in  the  enliMment  or  muster 
(on  the  part  of  the  representative  of  the  I'niU'd  States  or  otherwise), 
properly  iiivalidatinjj  the  proeeeding  and  e:ititltngf  the  soldier  to  a 
disebarge.'     VXll,  488,  May.  186^. 

'  People  '.:  Ktwtwo-x],  14  N.  Yurk,  662;  Klwrv  f.  r<irtlHiMl  PiiU.  CVl,  68  SIftin«,  279; 
Ry(I]«nan  ».  Bijckwith,  43  ("onn.,  12;  Stale  r.  Huxford,  ■**  low^  ]8;  O.  O.  42,  Dept. 
)if  tlie  Platte,  ]S7I. 

'  iMVivan  iJii  Kxiiert  ainl  Opininii  EviU«n'e,  p.  473,  rf  ««. 

»!h*  «.  C.  M,  <V  10,  !l(i<|rK,  o(  Anuv.  I87H;  O.  O.  21.  DpjiL  of  the  Mitwuri,  I8«S 
ilo.  17,  Dt-pt.  nt  ArkaoBas,  1884^;  ila.  in,  Thinl  Mil.  tMnt.,  IKtiT;  d<^  41',  Ihjpl.  erf 
I>akuta,  18n. 

Af  H{>p1iL>ci  Ui  ijiilit&n-  raem,  it  would  h»  lM>tter  to  hev,  in  lieu  of  the  ifXpreBdion 
"if  nljjpcletl  ti>,"  "  unlcm  ox[irea«ly  consonls'ti  to  Vjv  thi/nn-DBwi  with  fii!1  knowltvlge 
uf  liif>  I'ii^hlK." 

'But  Dot?  iti  lliifl  UKiimTtioii  ihu  ruliDR  of  ilip  Supremo  ("oiirt  of  M»»«ar)inf><it^  in 
tho  case  (if  llaruon  r.  S.  Krituatc,  1 15  >!&»>.,  ^t>,  that  an  oHicial  ovrtiliratr  fnmi  the 
Ailjutant  rtenenil>  CKfici*  to  the  effwt  thut  c»^rlKin  facta  apj)e&r(>d  oi  recoal  in  that 
dliiiT  Imt  whith  dill  iii'l  piirpurt  to  Im.-  u  IrBiwmpl  fntiii  llie  rpL-onl  itwlf.  and  was 
thonforc  finiply  a  pcmonni  Btat<'nll^nt.  wan  nnt  coinpctt-nt  crvidcnct  of  snch (acta. 

It  »»w  heL<I  liy  (ht*  V.  S,  Supreine  Court  ii)  Evniijrtnti  r.  (funn.  9  OUo.  WHl,  thai  the 
ncunl,  luaili-  hy  a  muiuWr  of  lliu  I'.  S.  Signal  Curptf  of  t)u-  hliile  of  the  wi-jither  and 
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1S94.  Genei'Bl  orders  insued  from  the  War  Pcpartment  or  Head- 
<|uarti'rs  of  llii'  Army  may  ordinarily  hv  proved  hy  printed  official 
4'opip.s  ill  the  iitsual  form.  The  rourt  will  in  gpiipnil  ])roperly  take 
judit-iftl  notit^  of  thp  printed  order  an  genuinp  and  ^Hirrect.  A  court 
martial,  however,  shoiiltl  not,  in  t'<'rirntl,ac4'ept  in  evidciH'c,  if  objitvtcd 
to,  a  prinird  or  writton  ttpfrini  ordi-r,  which  lias  not  lioen  mudo  {iiililic 
to  the  army,  without  some  proof  of  itw  j,'eniiini*nossj  and  ofTirtnl  thar- 
actrr.'     xV,  yUl,  .Mi/y.  im'>. 

1295.  In  view  of  the  emtiarrartsnicnt  which  in'^ut  ifenorally  atfccrtfl 
the  proof  before  ii  court- tnartial  of  the  ending  or  receipt  of  tcl^- 
ifraphic  mesMoges  by  moans  of  a  ivsort,  by  Maftp^itin  i/fii\-j  tt-<iiaji,  to  the 
origiuuls  ill  po«!tcsHi(pn  of  the  tcleE-fuph  company.*  (nlvUed  that  the 
written  or  printed  copy,  furnished  by  the  eompany  and  mceivod  by 
the  person  to  whom  it  is  adilrefued.  should  in  (j^eneral  he  admitted  In 
evidence  by  a  rourt  martini  in  the  al^nonce  of  t'imimMtance«  castinj,'  a 
reuAonable  doubt  upon  its  (fenuinencit*  or  L-orrtH'tness.  But  where  it 
is  necessan-  to  prove  that  a  telegniin  which  wa^  not  received,  or  the 
rw-eipt  of  which  is  deniwi  and  not  proven,  wiw  actually  duly  sent, 
the  opemtor  or  proper  official  of  the  company,  or  other  person  cogni- 
zant of  the  fact  of  sending,  should  he  summoned  as  a  witne»a.     V,  458, 

1296.  A  court-martial  (by  nuhp^na  duc^  tecnm,  through  the  judge 
advocate)  may  summon  »  telegraph  op«Talor  t^i  appear  Wfore  It  and 
bring  with  him  a  certain  lelographic  di»piitch.  But  it  i»  beyond  the 
power  of  such  court  to  require  such  witnewi  against  his  will  to  (Sur- 
render the  di-ipatch,  or  a  copy,  to  (k*  used  in  e\*idence,  if  he  ^Mi  A 
cirilian.     31,  44;n  A/>r>'/,  lf<^0.     (See  ii«ite  t:o  S  U^*!,  <v>tt.) 

1297.  The  fact  that  a  party  i*  a  public  enemy  of  the  United  States 
or  hnj-  engaged  in  giving  aid  to  the  enemy  does  not  affect  the  com[>e- 
lency  of  liis  testiuiony  a-s  a  witness  before  a  court  martial.  Where 
testifying,  however,  in  time  of  war,  either  in  favor  of  a  person  in  the 
enemyV  service  or  an  ally  of  or  -ym|iathizer  with  the  enemy,  or  agalust 
a  Federal  officer  or  soldier,  his  .stjitcnivnU  (like  thoin^  of  an  accomplice) 
are  ordinarily  to  be  received  with  caution  unless  corrol>orate<l.  TX, 
16*,  173,  Jutte,  186i;  X,  330,  iiepteinlmr,  imA;  XIII,  4»9,  Mufxfi,  IHG^; 

th<>  rlim-Citm  aikI  velix-il y  ivf  tlit-  wiinl  oil  ■  (vrtiiiii  iIk't,  wiut  t-oii)i>«-1(*tit  cviditu'e  of 
iho  (a«.lfl  rei-jni.'«.l,  »#  Ixtiiiij  in  the  nature  of  an  oltlciai  ivconl  ke|)t  by  n  jiuljik-  uMctx 
in  lliedii<cbarif«  iif  r  |iublir  •liity. 

Bat  Ibat  the  i>iitn<-»  in  mtch  rollx  are  not  pmof  <A  tlie  ronimMium  rtf  an  offnto;  at 
dtwertieii  f'-rfxamviV,  h>»-  J  10-W,  'in/'. 

^PeeBPiiiiilHr  nilinif  in  ti.  O.  121,  Si>.-o[i'l  Militarj-  rJislriil,  l.sK7. 

*The  mib}ect  at  thf  i-xtonl  nf  tin*  autlntrily  of  the  (■fjiirLi  to  i^)iii|ie)  K'lejjmph  aoia- 
penicw  to  produce  origiuHl  I'rivaU*  t<*leBniinn  for  ww  in  evi'lenct'  is  most  fiilly  treated 
in  an  C(««y  h)-  Henrj-  Ilitrti^-m'k.  yjv\.,  on  tho  "  Inviolability  t>f  Telefrminfi,"  pab- 
liahMl  in  the  Strutheni  I^w  Kevi«w  fur  Octotwr,  1S79. 
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XIV,  Mfi,  June^  18G5i  XX,  Hii,  CMufH^r,  X3ii5,-  XXI,  54, 

1888.  Desertion  i>t  not  a  r(>lon}'  uikI  iiavm  not  reiidor  a  witnesH  iiicom 
peteut  at  common  law  or  t)cforc  a  nnirt  martial.     Nor  docs  the  loss 
citizoriBhip  ujKin  conviptio'n  of  dcj^ortioii.  under  Sees.  10J>G  and  It'itS, 
Rev.  Sts.,  huvo  fucli  t'ffpct;  thn  roiiipetpm-y  of  a  witue^  not  dejjeDd- 
ing  upon  ritizon^hip.     A  pardon  of  a  poi-son  thus  convicted  would  not 
therrfoi-o  iidd  to  his  competctu'V.     Hut  when*  it  was  pixjposed  to  inti-o- 
dpcf  HUrh  a  pcrwon  a.-*  a  luateritil  witne.-4s  for  the  pronefution  in  a 
importHOt  ca-si',  a^viwd  that  it  wotdd  Iw  dcairBbls  to  remit  the  une 
wutcd  portion  of  liis  sc*nt<nit'c\  if  any.     LL  254,  Jffx^iiber.  JS86, 

1299.  A  eoufeKsioii  is  r<jui|)L'tenI  evidence  when  free  and  voluntary 
otherwise  where  made  through  tlie  influenw  of  fear  or  hope  of  favor. 
So  a  cotifesiion  that  lie  had  deserted,  made  liy  an  ulle^red  deserter  to  a 
poliee  otHeer,  who.  on  arre-slinir  hiui,  aa-^ured  him  thai  if  he  told  tUe^^ 
truth  he  (the  officer)  would  give  lilni  an  opiwrtunity  to  escape  Wfor^H 
beinj;  didlvered  up  to  the  military  aiitlntrities — Ii^ld  riearly  not  adiniy-^^ 
silile  in  cvidoner  uh  having  iH-en  induced  by  proniif^'e  of  favor  on  the, 
part  of  H  person  in  authority.     I-V,  217,  DftxnJter^  1887. 

1300.  The  te.stimiuiy  of  iiii  aeciiKed  pai-ty  is  cotn]>ete.nt  only  when' 
pre.si-nted  u-'s  authorized  hy  the  ai^t  of  Mch.  lt>,  1S7K,  e.  37,  r/^.,  when 
the  paily  himself  tv^u^'x/wr  to  l>e  admitted  to  te.stify.     Such  testimony 
18  not  excepted  from  the  ordinary  rules  governiritr  the  admi-ssiUility 
evidem-e.  nor  fiimi  the  a])plit-atii>ii  of  the  usual  tfMk  of  eros.s  examitia-1 
tion,  rebuttal,  &f.''     Hut  an  aeeusod  so  te^stifyinjf  cannot  be  cxinipelled 
against  hii*  objej-tion  to  eriminate  himself.'     Car-d  HiT*.  ./»//y,  18.9/i. 

1301.  It  is  in  general  eouii>etent,  on  trials  by  t-ourt  martial,  for 
aerused  to  jmt  in  evidence  any  faets  going  to  extenuate  the  offence 
and  reduce  the  punii^hment,  aa  the  fact  that  ho  has  been  held  in  aiTe^t 
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n'mteil  Sinicj)  >.  piiiiijiIirevH,  1  Cnuu'h  C  C,  7-1;  Unite"!  Sutf*  r.  Hunter,  <»/.. 
31":  I'nitwi  Stau-rt  I.  charlfi*,  1!  id..  7ii;  fnitwl  States*  i'.  I'.»fklintrt<.ri.  1<I,.  29S;  VnUeti 
Stalfs  J'.  Ni.lt.  1  Mrl^^mi.  4W;  fiiilc!  StatM  i.  (^h^iht.  3  IJii.  1-.  .1..  42 

Kan  ulllct^r  were  to  uilmit  lo  a  (iiifiorinr,  id  wriiiui:,  tlie  pMiini)iiiaioti  >i(  a  military 
offfniv  mill  proinise  not  \c  i*|niat  th<^  enntc,  utnliT  the  v-ell'tnuiide'l  hoiH*  antl  (B-liff 
tJifll  a  itiaiyp  which  liml  liet-u  prfferrwl  iu^iiiMl  him  tht-refor  wmild  lit- wilh<1rH\«ii. 
theu'bnii^iLiii  thue  iiiadij,  in  case  lie  wci'e  uciiiBlly  lir<iti;;lit  to  tml  ti|x>i]  iiui:h  chunre. 
wonhl  nof  pnii»erly  1m'  remve<1  in  evidi^iu-f,  UKAiiiM. hi-i <ih}i-(li<in.  tV.nfp»>ii>ii»i luatln 
by  jiriva t«fMl<1iiTs 111  i'(Ki'<?rw(irtiim  coiniiii.-wiinu-^t  '.■Hiiirw.  though  imt  ph'-wnlohave 
liptui  ma<le  uiiiler  the  itifliicnrii  of  iminiist*  nr  tlirpat.  (•hoiiKI  yet.,  in  view  of  the  iiiili- 
tarv  rcialirinsiif  llic  j^artii"*.  In*  teceivfl  wilh  railtiuti.  Stn**;.  ('.  ,M.O.  It,  War  l>e|)t. 
18f«;  (J.  n.  M.  iK'j.l.  I'f  liakota,  lS(i7.     Ai».i  ,-(j(ii[iarv  tViy  r.  Sinn-.  44  Mis-..  Xi2. 

Mere  mlence  mi  thn  jmrt  of  mi  Hi'CiiPed,   ivhi'ii  uticwIJonwI  an  I'l   bin  tupj 
rtfffme.  ifl  not  lo  hf  tribal  I'd  as  a  roDfo^ion.     SeeCaniitlx-Ui'.  Walc,  55  Ala.,  W. 

'.^v*  (i.  C.  M.  O.  8,  1«.  IK-i-t.  of  (he  I'tatti!-,  l»?.t:  do.  0,  W..  IHSIt;  do.  .'i4,  TVi.l.  ol 
Ttsxafi,  IS71).     Ami  <-oui[)«n>  Wlu-vldtii  v.  Wileoii.  44  Slaiuu,  II;  Mart  r.  I'wpIl'.  63 
Barb.,  fil8;  Kraliih  r.  rcople.  ibi  iW.,  4»;  People  r.  Mt^unjrill.  41  Cal.,  429:  tlurki 
State,  .V)  lud..  ."114;  Fitz-pBtrivk  r.  t'.  S„  178  0.  8.,  HW. 

'^*  AUiany  Luw  Jourual,  510. 
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iiienieiit  an  unusual  period  Ixifore  trial;  the  fnrt  that  he  has 

'  been  ttubjei-tod  t<»  puiiii^hment  or  ■^pt'i-inl  discipline  on  ju-i.'Ount 

of  h'tti  wlfence;  the  fait  that  his  act  vcm*  iu  a  niea.sure  Mtnutioried  I>y  the 

a<rt  or  piTU'tice  of  »up<?rior  authority.  &c.     XXVIIl,  104,  A»i/mt^  1808. 

1303.  The  law  piesiinieB  that  public  officers  duly  jKrfonii  their  official 

ctiotii«,  and  this  presumption  conlinues  till  the  coiitiiiry  '\^  .■^hown. 

42.  24tl.  Jry«W.  1890. 

1303.  Official  coniinuiiicMtion"  between  the  beadi^  of  the  duparl- 
mentsof  the  (tovonimeut  and  tlielr  f<ul>oi'diuateothcen>  are  privileged. 
Wpre  it  otherwise  it  woiUd  Ix*  impos!*ibIe  for  such  superiors  to  admin- 
ister effectually  the  public  atfairs  with  which  they  are  entrui^ted.  52, 
3+4,  Mtirrh,  ms. 

1304.  Whore  a  witnejis  for  the  prosecution  was  permitted  Ijy  a  court- 
iDartial  to  IfuiiKintrily  suspend  his  testituouy  and  leave  the  court- 
rooiTi  for  the  puriK>s<'  of  ivfreKliin^'  his  inctuory  hh  to  certain  dales, 
Arfd  that  such  action  was  irregular  and  the  further  tcstiiuuuy  of  the 
witness  as  to  such  ilaU'<  iim(liiji.-sii>lc.  By  the  course  pursued  the 
court  and  hccus(h1  were  prevenU'd  fn)Ui  knowing  by  what  lueans  the 
memory  of  the  witnesis  had  iH-eii  refreshed — whether,  for  iiDDtunce,  it 
luay  not  have  inn-n  refi-esbed  by  oral  stateiiaent^  of  some  person  or 
jpersttn.s.     24.  2r\i.  Mmj,  ]HH8. 

1305.  A  wife  Ls  not  a  competent  wittiest  to  prove  a  charge  of  failing 
to  t>np|>ort  her.  for  whicli  her  husbanci  is  on  trial.     XL VII,  521,  Sep- 

1806.  Where  a  conviction  of  rape  routed  mainly  on  the  te^^tiinony  of 
the  victim,  a  cliild  of  eight  yi-ars  of  age.  fn'hl  tliat  the  coni|M'tency  of 
the  witness  wns  doubtful,  and  that  the  trial  should  have  Ikhmi  huh- 
jiended  and  the  child  instructed.'     L,  87,  J^fhrtuirr/^  l.'ffiff. 

1307.  An  insane  [person  is  no  more  crnnpetcnt  lis  a  witness  liefore  a 
ctiurt-niaitial  than  at  coriininn  law.  Ter-tiiiu>ny  itdniiltcd  of  a  ]>ersori 
shown  to  be  insane  nhoiild  lie  stricken  out  on  motion  made.     60,  270, 

Av/IV7»AfT,  1891. 

1308.  Ifpoa  a  trial  of  a  cadet  of  the  Military  Academy,  the  court, 
against  the  objection  of  the  awiiacd.  reriuired  another  cadet,  intro- 
duced as  a  witness  for  th<^'  prosecution,  to  testify  as  to  facts  which 
would  tend  to  criminate  him.  /A/c/that  sucli  action  was  erroneous, 
the  not  answering  in  such  cai*C3  Iwing  a  privilege  of  the  witness  only,' 
who  {whether  or  not  objection  were  made)  could  i-efusp  to  testifr, 
and  who.  if  ignorant  of  his  rights,  should  be  instnictorl  therein  1>y  the 
court     88.  194,  ,I<inu<try,  JS90. 

'  <ins:iil«.iit  un  Ev»Ivni;e.  j  367. 

'Thnl  IIk;  ttciiuwil  cannot  tuke  aalvaiiUue  oE  the  mtdf,  m*  Gn!«iile«f  «>ii  BviUvuoe, 
16th  »dit]uu.  vol.  1,  }  469cl,  p.  613. 
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1309.  Copiosof  rceord«)of  cuurb^  tiiiirliiil  aiitlienticat««l  under  the  seal 
of  the  Wiir  iVpiirtnicnt.  a.<  proviih^l  l>y  Set-.  882.  Rev.  Stu,.  nre  admis- 
sible in  evidence  "eqimlly  with  the  nnginal;?."  LIV.  77,  'M}/^  JSJiT. 
Similarly  ^*:/(?  wilh  respet^t  to  smli  ""paUnitw.  deeds  or  other  wrnvey- 
ances  or  evi(leni*e,s  of  title,"  liy  wliieh  the  I'nited  States  holds  lands, 
as  are  on  (ile  in  the  War  Departmonl.  Cards  74S,  iM'-tfi/JMr,  1S9^; 
1577,  .A//y,  Ifim. 

1310.  Thi'  enlistment  paixr.  the  physical  examination  i»per  and 
the  out.liiir  I'ard  are  nntjimil  ^vritinifs  iiiado  hy  <ifficers  in  thn  por- 
fornmnee  of  (Inty  iind  itmuM'.tent  cvidenee  of  the  facts  reeitcd  therein. 
Copies,  nuthentit'ated  under  the  smd  of  the  War  Dejmrtinent,  iiccord- 
inj;  to  Sei'.  SS3.  Hi'v.  St--*.,  are  e*piuny  admissible  with  the  originals.' 

61, 2 IS.  AwjuHt,  ims. 

1311.  MiLster-in  rolls  are  primary  evidoncc  of  the  dates  of  muster  in 
fl«  mu.ster-out  rolls  are  of  the  dates  of  miwter-out.  It  is  not  the  pri- 
mary object  of  either  master-and-pay  rolls  or  muster-out  rolls  to  tix 
the  date  of  miister-in.  They  ainnot  thei-efore  lie  used  to  imix'ai-h  the 
muster-in  as  fixed  l»y  the  nuister-in  roll.  Otfieial  rn<'ords  are  of  a  hijjh 
class  of  evidence  as  to  the  fact^  which  are  recoi*ded  in  them  pursuant 
to  the  spceiul  objects  for  which  they  are  kept,  but  they  have  not  this 
weight  us  evidence  with  reference  to  other  facts  inci<lentally  reconled 
in  theiD.*    Card  9421.  /Vvw-Ar-/'.  lUVO. 

ISIS.  War  Department  Orders  of  3Iay  16,  18!4.  sec.  XV,  para- 
^rraph  a.  provifie-*  that  •'official  c<ipie.i  of  orders  and  other  papers  shall 
be  authenticated  solf  !y  \v  an  impressed  seal  of  the  Bureau  issuing  the 
same,  c.  y.,  *Adiutant-Go[ierar»  Otfiee,  Official  Copy.''"  This  provi- 
sion was  intended  and  should  be  construed  to  apply  to  copies  of  papers 
to  be  used  in  the  administrative  business  of  the  War  Department  and 
not  as  evidence  Iiefore  courts,  either  civil  or  military.  C-opies  so 
authenticated  would  not  he  admissible  as  evidence  lu  civil  courts. 
They  would  have  to  be  authenticated  as  required  by  Sec.  8t>:i,  Rev. 
Sts.  Fn  some  case.-'  copies  of  jMipers  for  use  ;t^  evidence  before  courte- 
rnartial  have  lM>en  authenticated  in  the  manner  specilied  in  Sec.  81*2, 
but  in  tlie  majority  of  chs*\«  tliey  have  been  authenticated  by  the 
official  ((tamp  of  the  bureau  in  the  manner  stated  above.  In  the  absence 
of  objection,  copies  so  autlienticated  by  the  bureau  stamp  vvt^uld  be 
legally  adnilssiblo  before  courtf^  martial;  and  as  courts  martial  are  not 
bound  to  follow  strictly  the  rules  of  evidence  observed  by  the  civil 
courts,  the  Secretary  of  War  could  legally  provide  by  regulation  that 

■Compare  KvanWon  v.  Gunn,  9B  U.  v^.,  litfO;  .Saodv  White  i-.  U.  S.,  154  U.  S.,  100, 
■Gr^ftilt-Mf  Ev.,  18  £d..  vul.  1,  {{  431,  Am.    Km.  A  Eng.  EiKy.  vt  Uw,  lat  Ed.. 

vol.  20,  )..  513. 
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in  court  tuartiul  trials  such  t'opiet>  would  hn  admissible  notwitfastand- 
injf  fbf  (ilijcction  <)f  tbf  iirciiHpd.'     Curd  H471,  Jutui^  1900. 

1313.  The  Morning  KeiKirt  H«iok  is  an  original  writing.  To  prop- 
erly admit  cxtracU  In  evidcncp,  the  hook  should  }m  first  idpntifivd  by 
the  proper  eiistrtliiiii.  mul  llie  extnu-tfi  then  not  merely  reiul  t<.i  the 
court  liy  the  witnes.-;.  but  ritpied  and  the  copies,  propt»rly  verified, 
attarhed  as  exhibits  to  the  ivj^ord  of  tbo  court.     61,  :J18,  Auffvsf,  1S93. 

1314.  A  descriptive  list  \»  but  secondary  evidence  and  not  Hdiui«t*lble 
to  prove  tiie  fa«.tj<  r^-it«d  ihereiu.  It  is  not  a  record  of  originfil  entries, 
uiiule  by  an  offii*er  under  a  duty  imposed  u]x»n  him  by  law  or  the  cus- 
tom of  the  wrvice.  but  \*  dimply  fl  compilation  of  facts  taken  from 
other  records.    61,  ais,  AwiuHt.  Jfl93. 

1315.  Cdpicti  of  pay  accounts  (charged  to  have  Iwen  duplicated)  are 
admiwible  in  evidence  where  the  acciuscd  has  by  his  own  act  jjlaeed 
the  original^  beyond  the  i-each  of  pro)T.-s«.  und  tuiU  to  produce  tbcm 
in  court  on  proper  notice.  XLVII.  jtilt.  Awjust,  ISSJ.  Similarly 
fieftf.  where  the  originals  were  in  the  liiinds  of  a  piTS()n  who  hud  left 
the  United  States  >o  that  they  coidd  ncjL  tjc  reached,  on  notice  to  the 
aceuse^l  to  priKhu-e  them  or  olherwifH*.     LVI,  604.  S''j>tr'nfff&r,  J8SS. 

1316.  To  the  Admission  in  evidence  of  n  hotter  written  and  signed  by 
the  iiccujicd  (of  which  the  introduction  in  contested),  proof  of  hia 
handwriting  iw  iu'ees«iry.  61,  ^IS,  Ant/ft^t,  IS9X  Evidence  of  hand- 
writing by  eomiMii'ii^oii  i»  not  admissible  at  common  law  except  where 
the  standard  uf  r*)in  pa  risen  is  an  acknowledged  or  proved  genuine 
writing  already  in  evidence  in  the  ca.se.  A  writing  not  in  c^  idence 
and  ximply  offered  to  bo  used  as  a  standard  is  not  adini.-*»ible.     XLTX, 

1317.  At  the  trial,  in  Ism,  of  an  officer  ehai-ged  with  a  disorder  and 
hreueb  of  discipline  which  involved  the  killing  by  him  of  another  oKI- 
cer.  there  was  offered  in  evidence,  on  the  j)nrt  of  thi>  accused,  to  exhibit 
the  character  and  dlMposition  of  tiie  olHcer  killed,  u  copy  of  a  gcnend 
court-martial  order  of  1S73,  setting  forth  wrtuin  charges  alleging  dis- 
honest and  unbecoming  conduct,  upon  which  the  latter  officer  was  thnn 
tried  and  (ronviclcd,  antl  (lie  fiiulings  of  the  court  theroon.  /frh/  that 
such  evidence  was  wholly  inadmissible  for  the  purpose  designed.  05, 
270,  Juw,  189If, 

Md  apconiance  with  tliwe  viewt,  thefoIlowinRreRnlatifin  hy  theSwrvtary  u(  War 
wai^  I>iibli,''lii'(i  in  t>.  O.  lU.  A.  ("J.  0.,  IftOO:  "t'<ipi<-H  of  any  nH'i.rdsorjjainTB  in  the 
Wau-  Df-parlinent  or  any  i.f  itn  Imreaiw,  ii«ulhenlicatt-.l  h'y  the  iuipw-Kted  BUnipol 
the  bareaaor  oflice  havm^  i'M>rt(Kivnf  the  o^i^rinala(f.  a.,  '.^'liutaiit  (fiMHTTtl'B  OtRt-e, 
Official  Copy'),  nmy  It?  wliiiittwl  in  pvicl«n«'  «[iuiily  wiiii  ilip  iirigiiialiii  ilierewf 
bejcre  «nv  court  martiaL,  ronrt  ol  inijiiirv,  or  in  anv  fuliiiim.aini|jve  matter  itrnter  tlw 
War  UeiurtiuvQt."     See  Court-Mar.  Maiiual  [19011,  i>.  -11',  uole  3. 
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EXAMINATION. 

1818.  Ttt^d  that  assistant  Murgoans  of  the  rank  of  lieutenant  were 
suftjpct  to  exaniinntion  under  the  act  of  October  1,  ISftO,  c.  \%Vi^  **to 
prnvi<lo  for  the  oxamlimtion  uf  c-i^rtiiin  officers  of  the  army  and  to 
rp{;ulatr  promotion  thiM-ein."'     44,  3T+,  Decemht^\  1890. 

1319.  //.7J  that  Sees.  12i>tt  and  1908,  R«v.  Sts,,  rebitiDg  tothoexatni- 
natinii  of  officerrt  of  the  engint-er  atul  ordimncp  cor]>s,  were  not  repealed 
h_v  thp  art  of  0<rtober  1,  ISUO,  e.  Ia41,  Imt  remained  fiUly  in  force.' 
44,  SS,  Xti>'rnih,'r,  fSOO.  ^1 

1320.  Where  an  offi<>er  was  sentenced  "to  rt^taln  his  number  on  th^^ 
Ilnejil  Usi  ((f  sei-oTid  lieutenants  of  infantry  for  three  years,"  /w/d  that 
the  sentenee,  while  operative,  rendered  him  ineligible  for  promotion 
onder  the  lu-t  of  Oetolier  1,  ISl'O.and  that  hi^  promotion  ])eDdinfr  the 
excfution  of  the  sentenee  would  operate  iw  u  pardon.     47,  :J*.13.  Jftty^ 

lasi. 

1381.  An  enlisted  nmn  who  ha.^  failed  to  pass  n  depttrtmentiil  hoai 
convened  under  (I.  O.  7li,  A.  ti.  O..  LS'.i^,  is  not  eligiiile  for  the  tinal 
couipi'tilive  exjiniination  authorized  by  the  same  order.  Card  2422. 
Juhj.  JS.OG.  ^^ 

1322.  J/Jd  llmt  the  coTiBtruetion  g:iven   by  Oeneml  Oi'den   13q^| 
A.  0.  O.,  lyyii,  to  the  act  of  October  1,  ISVH),  was  correct.     Card 
367i'.  .A'^vrtitr,  IS97. 

1323.  After  the  Secretary  of  War  hiw  approved  the  findinjjfs  of  an 
examining  Iward  and  his  action  thereon  haf»  been  communicated  to  (he 
party  examined,  it  U  no  lonjjer  revociitile.     Card  667i,  /«««;,  JSOO. 


EXTRADITION. 


1324.  By  Art.  II  of  the  extradition  treaty  with  Mexico  of  Dec.  It, 
18*j1,  it  iti  stipulated  tliut:  '*ln  tbu  cilm?  of  crimen  eumtiiitted  in  the 
frontier  Stnttw  or  Temtories  of  tiie  two  iwntnicting  parties,  re4|uiHi- 
tionii  may  In;  made  Ihivugh  their  re.-*peetive  dipluiiiiitii;  agents,  or 
tbi\>ugh  lliy  cliief  civil  authority  t>f  said  States  orTerritoriufj.  i>r  through 
(tueb  chief  civil  or  judicial  authority  of  the  distrieU  or  counties  Ijor- 
deriiig  on  the  frontit^r  as  may  for  this  purpo-^e  ]ny  duly  authorized  by 
the  said  ehief  rivil  authority  of  the  .sild  fiontier  Statea  or  Territories, 
or  when,  from  any  caiwe,  the  civil  authority  of  sueh  Stat*^  or  Territory 
shall  he  suspended,  through  tho  chief  military  oflieer  in  command  of 
Mich  Stuto  or  Territory. "'  So  where  a.  United  Statej;  wddier  charged 
with  having  committed  a  crime  agiiin^t  the  lawn  of  Mexico  was  hold 
in   uuUtur>'  custody  within    tho   State  gf   Texas,  mhtJied^  that  as  a 

•See  act  of  July  27,  18»2  (27  StatB.,  276). 
'S«e  G.  0.  128  ol  ISHii,  par.  VUI. 
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reqaiiticion  by  the  Mcsiiiin  government  dirwtly  upon  the  military' 
eommaiidpr  in  Texas  would  not  i\c  jinthori/ed,  siu'h  i-ornmander  would 
not  1k'  jiistitied  in  tnltiny  action  uptm  an  njiplioation  fur  such  ttiiiTendcr, 
and  that  any  appliontion  made  through  him  would  properly  be.  ti-ang- 
luitted  to  the  Secrotaiy  of  War  to  be  referred  to  the  State  Depart- 
ment.    XXXVin.  US,  ./>!/;/,  JS76. 

1328.  The  extmdition  treaty  between  the  United  States  and  Mexico 
provides  that  "  when  from  any  ciiusp  tho  civil  authority  "  of  a  frontier 
State,  Ac.  of  either  nation  "Mhall  W  liuspended."  tl»o  retjuisition  Khali 
be  made  "throuy;h  the  chief  military  ofBcer  in  command  of  Huch 
State,"  &c.  A  criniinul  havinj/  oacnjied  into  Mexico  from  Texas  at  a 
lime  when  the  civil  aTithority  f^f  that  State  was  suspended  as  n  result 
of  the  ciril  war,  a  requisition  for  him  was  issued  not  by  the  otKcer 
comnmndinjj  in  tho  Stat^  but  tiy  n  -iubordinato  of  inferior  rank,  /fcfd 
that  as  »uch  action  was  clearly  unauthorized,  the  Mexican  jjoveniinent 
was  justitied  in  refusing  to  (.-oniply  with  (he  retpiisitian,  and  that  a  new 
one  .should  accordingly  be  made  by  the  proper  commander.     XXIX, 

4,  June,  ISOO. 

1326.  Fnjritivo-s  from  justice  are  not  surrendered  by  one  go\*ernment 
to  another  under  oxti-adition  tivatieji.  except  on  account  of  offences 
romniitte<l  within  the  juristlietion  of  the  (;nvcnimont  demandinu  their 
extradition.  So  where  a  U.  S.  soldier  deserted  and  wont  to  Canada 
and  there  forged  a  check  on  the  Assistimt  Treasurer.  New  York,  which 
was  paid.  Iwhl  that  he  could  not  Ije  extradited  for  the  forgi'ry  thus 
committed  outitide  the  jurisdiction  of  the  United  States.  53,  446, 
J/i/y.  JS92. 

1327.  A  tfoldier  of  the  United  StAte»  who  has  de{>crted  to  a  place 
under  the  jurhtdiction  of  Great  Britain  cannot  be  extradited  on  account 
uf  a  milituri'  offence;  such  otfem-es  not  tfcinir  provided  fi.ir  in  the  extra- 
dition treaties  Iwtween  that  counti-y  and  the  United  States.  53,  440, 
Mfi'j,  1S92. 

1328.  The  arrest  and  delivery  of  a  soldier  servinp  in  tho  Philippine 
iMlandii  or  Cu1>u  to  the  authorities  of  one  of  tho  United  States  is  not. 
during'  the  military  occupancy  of  &uch  places  by  the  United  States,  a 
matter  of  intomatioual  extradition.  If  a  soldier  .so  j^ervinff  has  been 
indicted  in  one  of  the  Slatcti.  the  War  Deparlmeut  niiiy  legally  direct 
bi(»  fturrendor  to  such  civil  officer  a»i  may  bo  went,  f^upplicd  with  the 
proper  papers,  to  i-eceive  him.     Cards  b^h^^  (K>55,  Marek,  JS9&. 


EXTRA  DUTY  PAY. 

1329.  The  act  of  July  l^.  IStiii.  c.  iTii.  s.  "  {now  Sec.  128T,  Rev. 
Sts.)  aulhorize^  the  payment  to  soldiers  '"working  a.s  artificers'' of 
thirty-five  cents  ''per  day,"  in  addition  to  their  regular  pay.     The 
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"day,''  in  n  legal  sense,  consists  of  twcntr-four  hour>),  and  it  is  not 
prm-ticntili!  tu  make  two  working  diiys  out  of  this  period  of  tiiiip,  »o  as 
U)  justify  jitt(JuI)Ui  j)aym"'iit  iindtT  th«  art.  So/*'/^/  that  n  Holdirr,  who 
did  irxtm  duty  as  an  iirlitirer  at  the  V.  S.  Military  Aeadeniy  both  night 
and  day.  was  nut  ('ntitlt'd  to  u  double  coniiHin^atioa  therefor.'  XXVI, 
27«.  D'cemh'.r,  1SG7, 

1330.  //r'A/  tliitt  otdirited  ineu  of  the  Signal  Service,  while  employed 
in  construrliiiy  and  winkiiifj  teK'^mpIi  line-',  mid  in  uliwrvinj,'  and 
reporting  storms  aiul  ninking  it'p4>riM  for  the  Nenelil  of  agriculture 
and  cormnptre  might  properly  ha  uUwsed  iiw  "artirK-ers"  within  the 
men7iing  of  tho  act  of  1S«<I,  and  jwid  actiordingly.*  XXXVIH,  ISi, 
Juhf,  IS7(i. 

1331.  /AW  that  enlisted  mon  detailed  as  "'[jaekors"  or  "chief  jjaek- 
ers"  fould  warcely  Ijp  regarded  aw  entitled  to  the  extra  allowaneo  of 
thirty  live  t-enLs  per  day  a.**  "  artitiners,"  Imt  might  legally  bt^  paid  tho 
allowanee  of  twenty  cents  per  day  as  "  laborers,"  in  addition  to  thoir 
rejriiliir  |«iy  iv*  soldiers.      XXXVI,  .130,  Juue^  lS7fi. 

1332.  Ill  view  of  the  jnterprelatioii  by  «ueee.s.-iive  Attorneys  General/ 
of  the  term  "other  twustflnt  lalwjr."  eiiiplnved  in  the  act  of  Mmi^h  2, 
1811*  (llie  original  of  the  provision  »i  July  13.  iHtltJ),  us  including 
clerical  wrvici',  and  of  the  cunlinued  pmctice  of  tlie  Government  in 
Hceoitl  with  such  interpretation,  hdti  that  enlisted  men  detailed  a^i 
clerks  mighl  jDrojK'rly  be  regarded  as  entitled,  foreonstunt  labor  h.s  such 
•'of  not  less  tliiiii  ten  diiys'  diimtion,"  to  the  extm  duty  pay  of  twenty 
C-'ntH^^-^r  diejn.  XXXVII.  **lt7,  Jaimnry.  L'i'fti.  But  AeW,  in  view  of 
tJie  piisitiv*'  j)r(diibilioii  of  Sec.  17^."),  Kcv.  St-s.,  that  a  soldier  could 
nut  Icgiilly  he  allowed  any  additional  cumpeusulion  for  such  aen'icc 
furtlicr  or  other  than  such  laborer^  pay:  and  this  although  at  the  time 
of  (Kiting  us  clerk  In-  was  on  leave  of  absence.     XLII.  .5t>4.  M^irih,  JSSO. 

1333.  /f'/t/  tliaf  an  ursenal  was  a  yww/ within  tlio  nicHning  of  Sec. 
I'iSl,  Itev.  Stfl.,  relating  to  the  estJibli«hingof  schools  at  posts,  &c.. 
and  that  an  enlisted  man  detailed  as  a  scIhxjI  teacher  at  an  arsenal  wu.s 
therefore  entitled  to  the  extra  duty  pay  .specilieil  in  the  act  of  March 
8,  1SH.1.  amending  Sec.  ISWT,  Rov.  Ste.     LV,  80,  Septemhfr,  IftSS. 

1334.  The  provision  as  to  cxtni  duty  pay  of  Sec.  12S7,  Hov.  Sts., 
is  evidently  intended  to  cover  otdy  such  labor  as  may  legitimately  be 
pcrfoiTned  in  the  mililarv  service  by  soldiers  as  such.  So  Wrf  that 
an  enlisted  man  could  not  legall}'  be  paid  extra  duty  pay  for  services 


'  Bui  aw  now  A.  R.  171  (l»y  of  1901 1. 

*  Under  tlic  mittsL-quenl  att,  however,  of  June  20,  1878,  repomne  in  the  Sccrelwy 
of  War  «  HjHvial  iliwretinti  on  the  «il)jwt,  the  riKbt  to  the  ♦?x(ni-tiutv  [wiy  has  l»een 
ivtrii-u^tl  til  a  trL-rtain  ixirliuii  uf  itiie  vhus  (if  piililifirv.  S«r.>  G.  0. 54.  Itdqiv.  uf  .\nuy, 
1878,     Scii  also  tho  Atiny  IttvuliiUoiui  and  the  aimual  army  appropriiitiOD  acta. 

■2  0piu».  At.Oeii.,706;  ;f  lU,  118;  4id..335.    Aod»xtdaoH)id.,i7ii. 
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proposed  to  I^  rendered  as  a  tcleprnph  operator  to  a  private  telegraph 
coiii|Hiiiy,  th»*  S!ili]t'  Will;.'  an  ciiiploytiient  for  whit-h  he  coiiW  not  legnlly 
bo  detached  from  ]ih  le^itinmte  duties*  »■<  h  !*oldier.  LI.  ^Sl,  Decem- 
ber, J8SG. 

1339.  Tlio  act  uf  June  ;.'i,i,  IS'.KI.  pi-ovide>*  for  tlie  itiustor-«ut  of  the 
men  of  the  Artillery  Detachment  at  We.-*t  Point  iiiid  their  ininicdiato 
re-onlwtment  a-*  "Armj*  Service  men  in  the  QuftrtermftF*ter  Dispart- 
nienl."  ILi'l  tluit  this  f^pet-ifit-  provision  confined  this  particular 
detaehment  to  the  foniter  artillerymen,  but  that  it  did  not  piticlude 
the  detail,  nnder  the  geitenil  power  of  detail  and  as-^i^nment,  of  other 
enli!<te<]  men  of  ihe  army  for  duly  under  the  iniftrtermu*iter  at  West 
Point,  and  lliat  inueh  men.  ivheii  so  deluiled,  would  l>e  entitled  to  the 
usual  extra-duty  pHv  allowed  by  law  and  regulations.  66, 327,  JWwwf- 
her.  J.'iRl'. 

1336,  The  extni-duty  jjay  i.>  piiyable  only  for  '^constuut  labor  for  a 
period  of  not  le.s*i  than  ten  day.>>."  Thua  hefd  that  a  noii-euuimisMioned 
othwr  who  Hclrd.  dui'iriy  a  siiif^'le  ihiy,  as  auutioiiuer  at  a  sale  of  con- 
demned quartenimsler  ritoiv.s  wii8  not  legally  entitled  to  the  payment 
of  u  ten  iwr  cent  c<tiumit«ion  on  the  proceeds  of  the  sale  or  to  any 
other  ^-ompeiiMittou  whatever/  and  that  the  post  '[iiarteniawt4.'r,  in 
])sying  him  the  .said  commission,  was  eharj^'eable  with  a  misapplica- 
tion of  public  funds.     60,  3ti3.  July,  1893;  69,  lf5,  Octvbsr,  18D3. 

1337,  Tlie  Army  Approprintimi  Act  for  tin- li^c:il  year  eiuliiii;  June 
30j  iSitO.  provided  for  extra  duty  pay  to  euIJHtcd  men  in  the  Subsist- 
eucc  and  Quarteniiaster  DepartiuentH,  Init  umde  no  provision  for  pay- 
ment ttienlisted  ineu  delailedoiiextnuUityoutjiideof  tlm.se dejmrttuentri; 
Jfffil,  then;fon\  that  there  was  no  appropriation  from  which  an  enlisted 
man  detailed  on  extra  duty  as  inoHsenger  and  tji)ewriter  at  the  ITriited 
Stales  Infantry  hikI  Cavali*}"  SehfMil,  Fort  Leavenworth,  Kanrjus, could 
be  paid.     Card  2l)3*i.  J-Wtrf'Ty^  !S%'. 

133B.  The  Army  Appropriation  Art  of  1886-6(^3  Stats.,  8fi9),  pro- 
vided that  thereafter  extra  duty  pay  of  enli.sted  men  on  extra  duty 
at  constant  labor  of  not  le.ss  than  ten  days  would  "  be  paid  at  the  rato 
of  fifty  cents  per  day  for  aieehanica,  artisans,  school  teauhens  and 
clerk.t.  at  anny,  division  and  departoiont  hetidquarters,  and  thirty  iivc 
cents  per  day  for  other  clerks,  tcainaters,  lal>orer.s  and  other  culirftcd 
men  on  extra  duty."  Iffld  that  this  would  authorize  the  imyment  of 
extra  duty  pay  to  enlisted  men  detailed  as  elerk.-^  at  post  and  regi- 
mental headquarterfs  whenever  there  is  money  available  foi-  such  pay- 
ment; but  rt-morkal  t bat  the  current  anuj' appropriation  act  contained 

'Thja  view  was  coacurrc<l  In  by  tlie  »ep"ii*i  t'ouiptrol k-r  of  the  Tiwunuy,  in  a 
decMcrti  tiDbliBheH  In  Cirr.  Nn.  3,A.<i.O.,  l.S!M,  nviimilinK  prior  dectsiun  of  May  22; 

ma. 
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no  ftpproprifttion  from  which  [ho  pnyment  could  Vw  niiwle.     Card  3762, 

Jit/itittfff,  y^w. 

1S39.  Sicr.  ti  uf  tlic  mt  of  April  'it\,  ls&8,  "For  tho  U-ltor  orpiniai* 
tioii  of  the  lino  of  tlic  amiv,"  in  piovidini;;  that  in  war  time  no  luldi- 
tiotial  iiii-rrttsod  ooiniM^n>afiitn  (/.  <.,ft(lditioimI  to  thi- twenty  poiTftntmu 
iDcreiL-^L-)  s^liall  U(!  Hliowt'd  to  t^oldii-rs  porforiniiig  what  i>  kiiuwn  &s 
extra  or  special  duty,  applies  to  increased  coii]]H>nsation  uuide  dtrcetly 
from  nppnipr'uitioiis  f(ir  tho  support  of  the  aniiy  and  not  to  |)aynu'nt.<4 
made  from  the  company,  Ijakery  or  |)ost  exchaiigt'  funds.  Cards  4414, 
4639,  4^41),  5442,  J'uif  to  Dfccmhtr^  JSftH;  560.1,  Jmiwtry^  1899. 

1340.  The  nmiy  rcjr'ihition  providing.'  for  the  paynicnt  from  the  i-oni- 
pany  fund  «if  the  extra  conii)on.'iatii)n  of  twcnty-tive  cents  per  day  to 
enlisted  men  who  are  cook.-*  ha^  reference  to  ordinary  enlisted  men 
and  does  tu)t  apply  to  porsniis  iMiltsted  muler  tlie  act  of  July  7,  lS;*i!i,|j 
asi-ooks  with  thi-  rsiiik  and  pay  of  corporals.'    Card  47i;2,  vl «»/«;«/,  iA'A?. 

1341.  War  between  the  I'nited  State?;  and  Spain  as  declared  l)y  act 
of  Con;;tvs,->  approve  April  'J'2.  ]  SUS,  exi^tod  when  the  net  of  ,\pril  'JH, 
18DS,  wu>  |«is-s<,sl.  //t/*/.  therefore,  that  enlisted  men  in  nil  depart- 
ments of  the  army  eca^ed  to  ha  entitled  to  exti-a  diit}'  pay  upon  tho 
date  of  the  approval  of  the  la>it  named  act.  Cards  408ft,  4135,  4143, 
4144,-1/liy,  M'MV;  i'*.W,J>im;  1H9N. 

1342.  Tho  deficiency  appropriation  act  of  May  4,  1898,  covering  a 
jjoriod  h>  January  1.  ISiU).  appropriated  a  named  »uui  for  "extra  pay 
to  «jldiei*s  employed  on  extra  duly  under  the  direction  of  the  Quar- 
teminsterV  L>i>par(uient.'"  IJetd  that  ihle«  appropriation  whs  !«ubject  to 
the  proliihition  contained  in  the  act  of  April  2*5.  ISyS;  and  that  unless 
there  was  a  time  of  pea*.^.'  Iwfore  Januai'y  1,  ISi'?,  it  sihuuld  be  allowed 
to  lapse.     Card  4<in;i.  May,  1S98. 

1343.  Il'ld  that  u^  long-  as  the  2M  per  eenttiiu  increa.'*e  uf  pay  was 
jmiii  to  enli'>tcd  nien  under  tlie  act  of  April  2<i,  IHJUs,  the  iMiyinent  of 
extra  duty  pay  was  prohibited,     t.'ards  G322,  C340.  6411,  AprU  and 

^f'llJ.  is9b. 

1344.  ////(/  that  under  tho  Army  Appropriation  Act  approved  Maj 
2(J.  IW'i.  all  enlisted  men  of  the  regular  or  volunteer  arruy  not  ser\'ing 
in  Torlo  Hico.  Culwi,  the  Philippine  Islands.  Hawaii,  and  the  TeiTJ- 
tory  of  Alaska,  tould  he  paid  extra  duty  iwy  from  May  2tt.  li«H).  in 
aeeorihinre  with  the  usiml  regulations  iind  appropriation  lawn  govern- 
ing such  payments.     Card  *^^22.  Junt,  WOO. 

1345.  //Jj,  in  view  of  tlie  provisions  of  Circular  22.  A.  G.  O.,  18»8, 
A.  K.  '■•'■'II.  and  see.  *1  of  the  act  of  April  2f^  lh9S,  that  an  enlisted 
nmn  loidd  not  itM-eive  extra  compensation  for  services  as  reporter  of 
B  court-martial.     Ounl  7334.  Xoivf/ifter^  2899. 

■The  im.Y  at  aioks  miUMed  cilice  lh«  act  ol  Mareh  2,  1809,  if  Ihat  of  seiVE-ants  of 
IntaotTT. 
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EXTRA  PAY— OF  VOLTTNTXERS, 

1346.  Under  the  act  of  March  3.  ItMio^  c.  t>l,  s.  4.  \»y  which  "utiiLers 
of  volunteers"  in  coinmisBioii  at  \U  date  aad  contimiingf  iii  service  to 
the  emi  uf  the  civil  war  were  granted  tltree  nionlht*'  extra  ]»fty.'  /"fd 
thai  H  certiiiu  vohuiteer  otKtvr  duly  inaMt*-reVl  <»iit  at  the  end  of  (hi*  war 
wa»  entitles!  to  this  cxtm  allowance,  although  when  niiMtcrod  out  be 
wa!5  under  a  sentence  of  foi-feiturc  of  pay  for  three  mouths;  thi-^  seu- 
leoce  having  been  evidently  intended  to  aflect  his  oixiinary  pay  aud 
not  the  graluity  accorded  hy  the  act.  XXV,  545,  May,  ihes.  But 
^cld  that  an  olhcer  of  volunteer?^  uiii^tered  out.  not  by  l%a:<on  of  the 
cessation  of  h<>!<tilitie.'^  at  the  end  of  the  w»r  hut  for  lUe  purpose  of 
enabling  bini  to  aci.'ept  a  coinmi^tiun  in  tlie  rt^ulararmy.  was  not 
entitled  to  the  extra  pay.*  XXI,  502,  -Mr/.  JSGG.  And  /f^W  that  a 
mediatl  storekeeper,  iippointed  under  the  a<l  of  May  ^0,  iStJli,  and 
mustered  out  at  the  end  vl  the  war.  watt  not  entitled  to  the  said  extm 
pay.  be  having  Ikjcu  not  an  oftieerof  volunteeri*.  hut.  though  his  tenui* 
of  office  wa.-*  limited  to  the  period  of  tl»»  war,  an  oflicer  of  ihe  regular 
army.     XXXIV,  45y,  Svptrmher^  liHS. 


FINAL  STATEMEKT. 


1847.  In  a  case  where  the  legality  of  niakiug  payment  on  certain 
traiii^ferred  final  statements  wiu*  <]ue«tioiied  on  the  ground  uf  the  alleged 
fraudulent  eiilistnu-nt  of  Ihe  fwdifier.  ivmarhtid  that  the  pnictice  of 
allowing  the  final  fstHtenienU  of  a  noldier  to  be  i-u.-shed  by  a  nonconi- 
misaioned  oflieer  or  other  wddier,  hy  whom  they  are  then  presented 
for  pnynierit,  resulting,  whei-e,  a«  in  iliin  case,  the  payment  is  ciues- 
tionedf  in  pliicing  enlisted  men  in  the  attitude  of  eoiitesting  money 
elainiH'n'itli  the  United  Stitteri,  wttM  unrnilihiry  and  iiiiixilitie  and  should 
lie  discontinuod.     80,  447,  J)tv,-nth<t\  ISU!. 

1348.  "Whoiv  a  company  comnland(^r  c(M*tififtd  jn  the  ustml  form  to 
the  correctne-in  of  the  final  statement  of  n  soldier  of  his  company,  in 
which  .statement  such  soldier  was  erroneously  given  t-redit  for  an 
amount  of  detained  pay  not  actually  diu*  hUn,  and  upon  wliieh  he  wiw 

'  Fur  tlie  lutitit  utututLv  n*)K>i;iiui(  uxtm  gjtty  upon  muFter  out  of  both  offiifcrs  juul 
enlleted  men  r»(  r. S.  Vuluntei'n«.  «■<:  a*-t  of  Januarj'  ^i,  18^9  (^W)  Stata.,  784),  and 
Annr  Approprintion  Aotc,  Mpiip>vi«il  Maixh  3,  l(*!ty.  and  May  1'6,  ItfOO. 

■umiAK  Uiiile<l  Blat»^  r.  Merrill,  9  WuliHce,  »14. 
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(horoupon  paid  such  niiiount  liy  tho  pavmaister,  h^d,  in  view  of  par. 
73ii.  A.  R.  (issit),  thiit  ihoroni|>niiyi'«nminmicT  WHS  nprniintaVilc  for  the 
UDioimt  thus  wrongfully  paid  and  lost  to  the  United  State**.'  60, 358, 
iV<>rv7/(Vr,  tS9I. 

1349.  AVtifiv  tli<'  I'onipiiiiy  comiuander  who  eortitiod  to  the  linal 
stalciiicnlsof  u  sLiIdiorof  liis  t-ouiiMinv  ne^lefti'd  lo  hurt*  dt'lnied  iij^iiriwt 
bis  a<i'ount  tbcri'in  an  amount  uf  thirty  dollars  duo  by  the  soldier  a^ 
thi"  purcIiiLMi'  nir)ni'v  of  his  diwhiirtji',  sn  that  thi:^  amount  wii?  not  in 
fact  collected  fi*<)ni  the  snlditT.  Af/d' that  the  oflicer  was  ebai^reab;u 
with  the  amount  thus  Ifwt  hy  his  npglcrt.     68,  STfi.  J»!y.  189^. 

1350.  Where  a<lischargi'<l  vcihin(efi-s(d<!i<T  tiiadn  out  fniudiilentfiiiftl 
statement.--  and  presented  the  same  toa  piiynuLHter  for  payment.  tidi-iMM 
that  the  matter  be  referred  to  the  Department  of  J usti<*,  that  the  man 
mi^ht  lie  pmceedod  a^fatn.st  under  Sec.  fi43S,  Rpv.  Sts.     Card  7'Jt^+, 

1361.  Where  a  di3chai-]H:e<l  holdicr  i-egrularly  a.ssigned  his  tinal  htate> 
ment^  which  u|x>ii  pre.seiitmeiit  f<»r  iniyment  wei-o  found  to  mil  for 
more  than  wa.^  in  fm-t  due,  htld  that  the  ditterenco  lietween  the 
amount  paid  and  tho  amount  eri-oneonsly  called  for  on  the  h'nal  .'«tate- 
uu'nt  I'oiild  he  mndf  the  Miltject  of  ii  tlnini  iiyuinst  the  di^harg'ed  .-«>l- 
diev.  the  a.<'*iji'uor,  hut  not  ii^'ainst  tho  Tnited  State.-*.  The  man  Iiaving 
reonlisti'd,  it  was  further  htld  that  a  stoppage  agHin»t  his  pay  to  satisfy 
the  vliiini  alxive  referred  to  would  l>e  a  stoppajje  Ui  satisfy  n  private 
cluiiu  and  therefore  not  authorized.     Card  ■'?356,  Junc^  1900. 


FDTDINQ. 

1352.  The  (indinj."-  of  the  rouit  should  ^w  governed  hy  the  eridenee, 
eonsiden-d  in  coiinecliuii  with  the  plea.  Where  no  cvidenee  i-s  intro- 
dueed,  the  jfeneral  rule  is  that  the  finding  should  eonform  to  the  plew. 
XXXVU,409,  M<i}-i:fi,lS7C;  XXX\lU,lsS,Jrf/i/.  l^7S.  But  where 
au  aeeused  pleuds  guilty  to  the  s[»-4-i(ieation  and  not  guilty  to  the 
charge,  tht)  question  Hubmilted  to  the  eotirt  iti  whether  tho  faL-ls  alleged 
in  the  specntication  .sustain  the  rliarge  a^  a  mutter  of  law,  and  in  surh 
a  iiuse  the  eourt  may  lind  guilty  uf  both  charge  and  ^|K!L■itieutiou.  48, 
471,  fMt^^r,  1891. 

1363.  The  tiuding  on  the  charge  (should  Ite  Huppf)rted  by  the  finding' 
on  the  specilieatioti  (or  tspeuificalitnis),  and  iJie  two  tindingu  ttltuuld  )>e 
cousiHtent  with  each  other.     A  Knding  of  guilty  on  the  charge  would 
be  quite  incuudisteiit  with  a  finding  of  not  guilty,  or  guilty  without 


'Ni>tc  thill  A.  R.  654  of  1895  (7*1  c(  IWl).  cuulnin"  tl>M  provwion  (not  iu  A.  It 
of  ISKI*(  thHt.  "the.  rlUliiinuug  offite r  cannot  jtmleol  Iiiiin^-li  in  un  env)ni>oHs  \i»yu 
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attaching  ciiminulity,  on  the  spei-itiL-Htioii.  So,  b  finding'  of  guilty 
upuii  H  well  |fli'aiU'*i  .^iH'rilit-alion,  apiKjsit*?  to  tlit>  rlmrgr.  f<illow*Hl  by 
a  tindinj;  of  not  guilty  cittHToi'  lliyoirence  rlmi'gi'<l  or  tmnio  K-ssur 
offence  included  in  it  (^ea  §  135K,  pmt),  would  iw  an  iurongruous  ver- 
dict. TV,  275,  OrttJ),:/\  /iS'6'7.  Xo  niiitlt'i-  IiifW  niauy  !«[K'*'ili<-ationa 
tbvre  nwy  he,  it  rwjuiiTS  a  (iudiiig  of  guilty  or  not  guilty  on  but  one 
specilivTition  (apposite  to  tho  charge)  to  support  u  wiuiilar  finding  u|x>n 
the  i-lmrge.     IX,  \U\  }fay,  YW^. 

1354.  Then*  shoitlil  Ih^  iisi'iKLnite.  and  independent  iinding  u|X)i)  cavh 
char^  nnd  Mpeciliratioti.  and  eai'h  8rpai:nte  finding  tthould  rorer  the 
ehai-ge  or  ^pei-ilinition  as  to  which  it  i;-  iinule;  w>  that  if  any  rhargn  or 
spec ilivat ion  is  deemed  by  tlio  eourt  to  lie  proved  only  in  iKirt,  the 
tioding  lihall  show  specilieally  what  i»  found  to  be  proved  and  what 
not.     V.  3i>S,  /-l/jt-wity,  JS'Gr,.-  XVI,  T,i.  April,  IHG''. 

1355.  It  is  u  peculiarity  of  the  tinding  at  niilitury  law,  that  a  eourt 
martial,  where  of  opinion  that  any  portion  of  tho  allegations  in  a  speci- 
ticnlion  is  not  proved,  is  autliori^iecl  to  iind  the  uecused  guilty  of  u  pari 
of  a  t-pecitieution  only,  txcffttimj  the  reniuinder;  or,  in  lindiiig  liiiu 
guilty  of  tho  whole  (or  any  part),  to  mih»titute  correct  words  or  allo- 
gutionf*  ill  till'  place  of  smh  as  are  shown  \>\  tlie  evidence  to  Imve  been 
iuMTted  Ihi-ough  error.  And  provided  the  exeeptious  or  snbstitutiona 
leave  the  spiieitieation  still  appmpriatc  to  the  charge  and  legidly  suffi- 
cient thereunder,  tho  i-ourt  may  then  properly  lind  the  accused  guilty 
of  the  charge  in  the  u'luul  manner.     XXIII,  IHS,  AiujuKt.  ISOO. 

1366.  It  is  not  couipetont  for  a  court  martial  to  find  an  accused  not 
guilty  of  the  [<|tecilicatiun,  and  yet  guiltj-  of  the  charge,  wheiv  there  la 
but  one  apeciticalion.  Hy  finding  liini  nut  guilty  of  the  sfiet-ilicHtiou 
they  ac4[uit  hini  of  all  that  goes  to  constitute  tho  olTcnce  de.-<cri)>ed  in 
(he  cliai-ge.  Where  the  court  believe  timt  the  accused  is  gnitty  of  the 
charge,  but  not  piTcisely  iw  laid  in  the  specification,  they  should  lind 
him  guilty  of  the  latter  with  such  excoptiona  or  substitutions  a.s  may 
be  necejisary  to  prem-nt  the  i&fXn  as  proved  on  the  trial,  and  then  guilty 
of  the  charge.     V,  .57*1,  Jmnmrt/,  ISS4- 

1357.  Familiar  in»tant-e«  of  the  exercise  of  the  autliority  to  e^rcept 
and  KulmiUnt'-:  in  a  finding  of  guilty  occur  in  ca-scM  where,  in  the  sptw.i- 
licati<m.  t-he  name  or  rank  of  the  a<.^cu>(ed  or  some  other  iM>rson  ia 
erroneously  designated,  or  there  is  an  erroneous  averment  of  time  or 
place,  or  a  rai-ntaken  date,  or  an  incorrect  statement  as  to  amount,  quan- 
tity, quality,  or  other  iwrtlcular,  of  funds  or  other  property,  &jc. 
Xin,  398,  402,  F.hru,ir>i,  1865;  XIV,  228,  March^  1S6G;  XXVI,  435, 
Ftlruartf,  ISGS. 

1350.  In  finding  guilty  upon  a  specification,  to  except  from  such 
finding  tbo  word  or  words  which  express  the  gravamen  of  the  act  as 
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cfattrgf><l  mid  fuutid,  in  L-ontituUtTtory  and  irre^nlnr.  As,  from  a  tiiid- 
ing  of  guilty  on  »  spet'ification  to  n  chiiifjo  of  fniiid  nndor  Art.  t>ii.  to 
HIMX'iaHy  oxwpt  the  word  '"fnmdulfril"  or  "fniudult'iitly."  whik' Mt 
tho  same  time  Ending  the  nccused  i^iilty  genernlly  u[Mm  thp  charge. 
XI.  41,  44,  K],  OrU^^T,  im^. 

1359.  Tim  pmcticfi  of  imLkitig  pxccplions  and  sulutitutions  in  tbe 
tiodingH  i>4  wfll  illiistrnt4>d  hy  the  finding — aiiihori/(Hl  at  military  latr 
when  calU'd  for  liy  tho  <>vidi'ne»''— <if  a  If'mn' hindri-d  afft^u-f-  luAudtid 
as  a  ttjuMtifttint  lit'Mt'nt  In  //«'  Mjhdjif!  itffi-w^.  cluitfttd}  Of  thi:*  form 
of  verdiH  the  most  fumilinr  ui^itAncit  is  thn  finding  of  guilty  of  nlwencfl- 
withoni'lcavo  under  a  Rharge  of  dpsertion.  A  full  a»|uittal  of  deser- 
tion incIiuU's»  of  course,  an  a!)Hfnfjf-without-l('avr  involved  in  it;  hut 
wher(\  tho  ovideneo  falls  short  of  estahlishing  a  desertion  but  ithowi* 
un  unauthorized  absenting  of  himself  liy  the  aecuj<ed,  he,  may  and 
should,  he  eonvii-ted  of  abscnoe-without-lcare,  as  his  artual  otfcnce. 
In  arriring  at  thiH  cancla^ian,  the  findingit  on  tho  Apcciflcfttion  and 
chnrge  should  bo  <'onsistcnt,  and  tho  finding  on  the  former  should  be 
such  as  to  support  tho  latter.  In  their  tinding  of  guilty  upon  tbe 
specifiaition,  the  court  should  in  terms  esx^pt  from  its  application  sach 
words  of  the  siiecifit-ution  a.s  altege  or  describe  desertion  exclusively, 
and  substitute  wordn  dcseribing  the  Ics.-*cr  offence;  the  words  "did 
de««r(,'*  (or  example,  l^eiiig  excepted,  and  the  words  "did  at»f<ent  him- 
self wilhimt  antliority"  Wing  sH)xslitiit<*d.  The  finding  on  the  charge 
should  ivguUirly  be  "  not  guilty,  but  guilty  of  alwonce-withoul-leave."* 
VII.  35r,  eifi.  B84.  Uarvk  and  Mtvj,  J^l;  IX.  W,  26.  4fl,  4»,  J/fiy» 
ise.i;  Xin.  (wr..  .lA/y,  ;w.;. 

1360.  But  the  authority  to  find  guilty  of  a  minor  iiicUided  offence^ 
or  otherwise  tt>  make  exceptions  or  itubstitations  in  tho  finding,  cannot 
justify  the  coiiviftion  of  tbe  aceu^ed  of  au  offence  entirely  sepunite 
and  distinct  in  its  nature  from  that  charged.  Thus  A/Vt/ that  it  waa 
not  a  tinding  of  a  lct»ier  included  offence  to  Hud  the  accuited  guilty 
merely  of  alwence-witlmut- leave  under  a  charge  of  a  violation  of  the 
4:id  Article  "f  NVar  in  abamiouing  hi-»  puf*l  befi>ix'-  the  enemy.  XI,  :iT4, 
DfXvnthfr^  JSG4-  And  so  ^efd  of  a  finding,  under  a  charge  of  a  viola- 
tion of  Art.  Hi*,  of  not  guilty  but  guilty  of  «  violation  of  Art.  40.  XI, 
^7ti,  IM-iniftt-r.  IStii,  So,  where  ii  soldier  charged  with  '"conduct  to 
the  prejudice  of  good  order  and  military  discipline,"  in  concealing  the 
fact  that  a  fellow  Holdier  bad  appropriated  (o  his  own  u8e  certain  public 

'Kv  i;tri|nii».  At.  fifii..  Am. 

'(.'oiniMiro  Kl-viioMh  '.  fVople.  R3  ill".,  -179,  am!  not*  the  ramilar  Rnthorily  ipx'en 
in  cnmiiml  i'K(^  in  (he  t'tiileil  Stnleii  roiirU,  by  St*-.  Iftl.'),  Rev.  Sw. 

'.■\  uiini'l**  liiiditii;,  Imwovt-r,  of  Kuiltv  i>f  alWmv  tt-itbout  l«-av<%  ihoiigh'nn  irregu- 
lar (i>nti.  ivouki  ttiii'Miiii  ill  law  tu  un  rciiiuUhI  of  (lie  liitrlx^r  c>ffviicv  chnn^iil.  Com- 
pare Mr>r«hea<l  ■'.  ^taU;,  34  Ohiti  St.  21:^:  sa>l  we  \  10(^1.  ttnte. 
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r,  wan  found  not  ifuilly  of  tlic  specification  jw  laid,  hut  ^lilty 
of  ''hai-ing  Atott^n  the  piviporty  liinisrlf'  and  guilty  of  the  charge, 
And  was  at*cordit»jrly  .si^nteiicnd  to  imprisonnifiit.-  hihl  that  such  a 
liriding-  was  uianlffstly  nnantliorize*!.  Having  Wfw  found  not  guilty 
of  the  offftncc  set  forth  in  the  spcfilifation  ami  wbit'h  alono  he  was 
callM  upon  to  answer,  he  ntiould  have  lieen  n<'(jui(tMi  on  botii  i-barge 
aihl  .-pocitication:  the  ntfenoe  of  which  be  wa-t  fimnd  guilty  was  not 
Hllc^ff^l  againxt  liim.  and  not  being  inc^mh^l  in  that  obargcd.  could  not 
pi-ope|-ly  form  thp  suljject  of  n  tinding.  The  renii.^ion  of  lii«  ttentoncO 
therefore  vfammif i\dr'L     XXXIV.  SUM,  OvU^»e>\  I87-i. 

1361.  It  )4  A  further  iR^cidiarity  of  the  tinding  ut  niilitavy  law  tlnit, 
where  an  accused  is  rbargt'd  with  "conduct  unbecoming  an  oiticfr  and 
a  gentleman,"  or  with  any  *pccitic  offen**  made  punishalde  by  llio 
Artieleji  of  War.  and  the  court  i«  of  opinion  that  while  the  material 
allegtitioo'^  in  the  specilicatiiMi  or  n^X'ciricatioiiB  are  »ubf*taittiatlv  iimdo 
out.  they  do  not  fully  su-^tain  the  charge  as  laid  but  do  clearly  estab- 
Itab  the  voninii»siun  of  a  neglect  of  militan*  duty  or  a  disorder  it) 
bri?*ch  of  military  discipline  as  imolved  in  the  acts  allegetl,  the 
accused  may  pioperly  be  found  guilty  of  the  ;•  pec ili cation  (or  -[xxili- 
cations)  and  not  giulty  of  the  cbai'ge  but  guilty  of  "conduct  to  (he 
prejudice  of  good  ordt^r  and  military  diMcipIino."  (See  §  l.St;3,  jimt.) 
Sueh  a  form  of  lindin^'  is  now  couininn  in  our  practice,  PH])ecialIy 
where  the  charge  i^  laid  under  Art.  (>1.  and  it.s  legality  is  no  longer 
questioned.  V.  'i\iC}.  .Y'/f't/if/t.-r,  l^O-i;  IX,  llijt},  Scptcinbtr.  l^OJ^:  XI, 
87.  yoix-uihtr,  imi;  XXIX,  29tn  OcloiM-.  ItiOO;  64.  ll'S.  .\fm-h.  JX9J^ 

1362.  The  authority  thus  to  find,  however,  biu-*  not  Ijeen  extended 
beyond  the  ca.se  indicated  in  the  last  jjaragraiih:  the  ii-rrrtu;  for  exam- 
ple, of  thi.s  t'lirm  of  finding,  ha.s  never  been  .Minctiotu'd.  A  tinding  of 
guilty  of  H  certain  ftjte^-iiic  offence,  under  a  i'hH,l*ge  of  another  spei-ilio 
offence,  or  uiuli'r  a  chnrgti  of  "eonduet  unbeconiitig  nn  otiiei-r  and  a 
gentlcnnni."  or  of  ''conduct  to  the  pivju^lici*  of  goo<l  order  and  mili- 
tary discipline."  would  be  wholly  in-egularand  inndid.  Thus  a  find- 
ing of  guilty  «if  disobedience  of  orde^^  (or  of  a  violation  of  Art.  21) 
under  a  charge  of  mutiny  in  vi<dHtion  of  .Vrt.  "I'l,  or  a  finding  of 
druokcnuess  on  duty  (or  of  a  violation  of  Art.  38)  under  a  chnrge  for 
a  drunken  di^oitter  laid  under  Art.  ti2  or  tU.  would  he  not  only  unau- 
thorized but  now  iilniost  nnpit'ccdc tiled,  and.  if  such  n  finding  were 
made,  it  could  scarcely  fail  lo  be  fonimlly  disapproved.  And  .so  of  a 
finding  of  "conduct  nnbccomitig  un  oiliccr  and  a  genlleinan"  under  a 
charge  of  "iHimluct  to  the  prcjudicp  of  gtHnl  order  and  military  disci- 
pline."    XI,  274,  Deccntbtr.  ISGJt;  XVI,  532,  Sej>(emha\  2S65.' 

1363.  The  general  finding  of  "  conduct  to  the  prejudice,^  &e. .  in  the 
fusea  indicated  In  §  13(>1,  ante,  I.^  sanctioned  in  order  to  prevent  a  failure 
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of  jtistioc.  nut  f(ir  Iho  piirpwo  nf  relicx'ingthciu'ciiAod  nf  any  of  his  duo 
shart!  of  oiilpiibility.  It  filiuiitd  not  thoivforo  \m  resorted  to  where  tlie 
s[M'«*iflr  rtffonpo  c'hiii"jf('d  is  •.iilwtaiitially  mud*'  out  by  thn.  tp.stimoiiy. 
TIiiiH  iiiii  fiisi'  wht'iv  th»^  fat'Is  .si-t  forth  in  thntipei^ilu-ation  to  a  i-harjre 
of  '^oonriuct  luilKH'oniing  an  officer  and  npentlrnuin,"  and  clearly  eatab- 
I'wlied  l)V  the  evidem'e,  fixed  iinniistakiiMy  upon  the  aeeiised dishonor- 
able lieluivior  compi'oniising  him  olfieiiilly  and  socially, —A^A/  that  a 
finding  by  the,  court  that  he  was  jfuilty  only  of  "conduirt  to  the  pn'ju 
dice  of  jfood  order  iind  niilitiiry  diseiplino"  should  not  bo  approved; 
in  Kueh  a  mse  the  eoui't  slumld  Ih'  reconvened  for  tiie  purpose  of  induc- 
ing, if  pnu'ticiilde,  II  tinding  in  accordiincewith  the  facts  and  with  jos- 
tiee.      XXX,  4'X*,Jufij.  1S70. 

1364.  \Vhere,  upon  llie  linding,  the  vote  on  a  chai-go  or  sijei-iiication 
18  titd^  tJie  ticcuHed  is,  in  law,  found  not  guilty  thereon;  a  majority 
vote  Iveing  neeessan-  to  iniy  conviction.  XXXI,  fUtl.  Augitst,  1S71; 
XXXII.  Mt'K  ym\;..f>er,  is7 ! :  XLV.  S:i4,  J'ifu,  SKS2;  Curt!  ^iXi3. 
Januaiy.  ISOO.  A  stateirient  in  the  record  to  the  effect  that  the  vote 
upon  H  speciticnticin.  &<\,  was  a  tie  and  thiit  tlie  accused  was  theiN'fore 
ae*iuilted.  i->  of  course  irregidar  and  improper.      XXXII,  X'ld.  mipra. 

136fi.  It  is  an  iniiwitant  pai*t  of  the  judgment  of  the  court,  in  a  case 
where  till-  I'videni-e  is  cunllicling,  U)  delermine  th(*  uieaMure  of  the 
credibility  to  be  attiu-hed  Xxt  the  several  witnc^sctf.  In  it.s  finding. 
tlierefore.  the  court  may.  in  connection  with  the  testimony,  properly 
take  into  con.'«idemtion  the  apiiearanee  and  doportnieiit  of  the  witnesses 
on  the  stand,  and  ibeir  tnanner  of  testifying  cs|iecially  «  hen  under 
cro**-exftnii)iation.'     XXX,  3)S3,  447,  J/«V  and  Jun^^  1870. 

138S.  In  I)  ctt.*e  where  a  conrt-mnrttnl  uiade  such  exceptions  and  sub- 
stitutions ill  its  finding  upon  the  s|)eciticatiuu  to  a  charge  of  "Koi^oiy 
to  the  prejudice  of  good  order  and  military  discipline"  as  to  negative 
the  material  allegation  of  faUe  writing.  h'lJ  that  there  was  no  legal 
basis  fi)r  tile  tiiidiiig  arrived  at  of  guilty  of  llie  ch«i-ge.  31,  117, 
J/rtrc/.,  ISSO. 

1387.  IL.Jil  That  a  finding,  under  a  charge  of  desertion,  of  not  guilty 
of  dcHfilioii  !>ut  guilty  of  »  violation  of  the  4i>th  Article  oi  Wai'.  was 
not  allowable  and  should  be  disapproved;  thw  offence  made  punishable 
by  that  article — quitting  guard,  Ac. —  not  necessarily  being  or  involv- 
ing an  ulweTice-witliout-leave  in  the  uiilitary  smse.  and  the  hndiiig  not 
being  necessarily  ti  couvlctioti  of  the  ulx>etico-wLthout-IeHVB  contained 
in  desertion.    xJvil,  22,  OctfA-j;  JSitS. 

'S-e  }  22.12.  ji'itt.  ami  ii>iM|rtirt-  ('Alliuiflii  i.  Phnw.  24  luwa,  441. 

'rimt  a  rtmrt  f«iui"l  arltili'uriiy  dietx'lieve  nml  rejetrt  irotii  >.x>nE<i(lerati<'n  the  stmle- 
ment.  iluly  in  t>vi(lt;nee,  of  n  wiinem,  not  rlearly  shoviii  to  iiavi'  iwrjureil  hiniepH,  is 
helJ  in  till!  ittm;  i.f  Kvaus  t:  (Jeoixc,  SO  UK,  51, 
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1368.  Upon  a  proposed  piiuctjnent  providing  that  the  nicmbcrs  of 
eourts  iniirtiiil  ho  allowed,  at  their  own  rwjuest,  to  have  their  individual 
votes  ii]mn  thi'  tiiidiriij  or  ^wnlence  entered  ujwn  the  retard,  adtHstd 
lh»t  ihe  piuiiie  \yv.  not  favorwl  hy  the  Seeretary  of  War.  Such  a  pro- 
ceeding Would  indeed  ivlieve  self-respecting  members  from  being  iiiipli* 
eateii  in  an  unjust  or  irriitional  finding  or  sentence,  hut  it  would  unite- 
rially  iinpiiir  the  effect  of  the  jnrtgiiient  of  the  court  if  the  composition 
of  the  vot«  wei-e  to  be  thixtwn  open  to  scrutiny  and  discussion.  The 
proceeding  indoed  might  readily,  contrary  to  the  spirit  of  the  Mth  Arti- 
cle, disclose  the  vf>res  uf  all  the  members — ns  where,  In  a  court  of  ntiie, 
four  i-eiiuested  a  ivcord  of  their  personal  votes.     63,  2«»3,  Jamtary^ 

FUSE. 

1369.  The  onIy^/*f  known  to  military  law  is  the  fine  Authorixe<l  to 
be  imposed  by  way  of  jitnitKhnuut  by  sentence  nf  court  nmrtial.  Xo 
military  eomraander  is  erapowei-ed  under  imy  cinumstiinccs  to  impose 
a  fine  upon  an  officer  or  a  soldier.     VIII,  444.  ^f^^^f,  iHfJjf. 

1370.  A  line  is  distinguished  from  n  *'stoppag<*."  The  former  is  a 
punUltHttitt  and  therefore  imposabln  oidy  by  court  martial.  The  lat- 
ter ijt  a  c/ta/yt  <m  ncyinnt.  being  an  enfoix*ed  reimbursement,  by  means  of 
a  debit  entered  against  thu  pay  of  the  pttrty  on  the  rolls,  either  for  an 
amount  due  the  I'niled  States — as  for  the  value  of  public  proi>erty 
Io»t,extni  clothing  issued.  reWMixl  jwid  f^ir  ai>j)rehenslon  as  a  deserter, 
Ae. — or  for  an  Hiiiount  due  an  individual  and  expressly  authorized 
liy  liiw  or  regulatiun  to  Ijo  thus  charged.'  XXXV,  -^n,  Jul*/,  Ji(74^ 
38,  5is.  Jfinunnj.  I'^W. 

1371.  Fine."  adjudged  by  eouits  martial  aeeruo  to  the  United  States. 
A  court  nnu'tial  cannot  iuii>use  a  tine  for  the  beiielit  uf  un  individual, 
nor  can  a  line  udjudgod  iu  gencml  teniis  Ik!  in  any  part  apprnpriuted 
for  the  t»ene(it  nt  art  individual  by  executive  jiuthority.  VII,  52,  W3 
January  Hinl  J/ui/.  ISOJ,;  VIll.  Oy:i.  Jniu-,  JHO'^.  A  court  martial,  in 
sentencing  «  |)iirty  to  (Hiy  a  line,  hu«  ito  authority  to  direct  thu  collec- 
tion of  the  same  by  a  provi"»t  niar.>Lal,  or  by  any  compulsory  process: 
Kuefa  a  direction  addctl  in  a  sentence  should  1h!  disregarded  as  mere 
surplusage.     VIII.  2irs.  Aj>rif.  I'^O^. 

1372.  An  officer  on  trial  applied  to  liave  certain  witncsse*!  summoned 
from  a  distance  and  a  eiMitinuaiice  gtiuited  to  await  their  aiJix'ni'ance. 
To  this  the  court  consented  on  hi>  making  an  athdiivit  .-^tting  forth 
materiul  matti-r  expected  to  he  estiildi.-hed  by  the  witnesses.  \Vlien 
these  appeared  it  was  found  that  they  could  give  ao  matenal  testimony 

*Se«par.  1390,  Army  Ktv<ilaliaii)<  (l&68i>f  inOl),  ami  §  7^1,  ante. 
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upou  tho  points  indicntcd  in  the  tttUdavit.  Xbe  court,  in  iDakiug  up  iU 
HcnU'nre  u[H»n  conviction,  i>ro|Kjs*'d  to  ini|>usc  u|ton  tlie  mruM,'ii  (in 
connection  with  inipt'if^onuK-nt)  a  jine  of  two  luindriHi  dollll^^  hk  tlic 
wtiuialed  cost  to  tbo  Gtn'etiinient  of  procuring  tbc  iittendtince  of  tbe 
said  witiR'wt's.  .I'/'vV'/llnil  the  fuels sljilcd did  nuL  const iluli-«  ]>ri>|»i.'r 
Iwifiis  fur  th«  ini|xjsili<)n  itf  mu-li  tini'itsH  [mni.sliiiiciit  for  Ihu  olloiicc  for 
wbicli  aw  olliccr  wu»  convicted.  Iii»  conduct  iu  the  uiRtttir,  if  deemed 
so  nilpalile  a»  to  conKtitutt'  a  inilitury  oiTcncc,  slionld  \h'-  nindi-  tln!Hul>- 
ject  of  uKO|)iirtttech:H'g«  to  he  invest ij^ti'iUm  ii  wimntu- trial.  XXIX, 
32J>,  <h:iober^  1860. 

1373.  \Vhcri>  uii  uHici'r,  sentenced  (in  connin'tioii  with  disnuKsal)  to 
tim  tmj'iiienl.  of  a  tinu  and  to  iniprisonnicnt  til)  thtt  line  was  {ttitd  and 
held  for  some  timu  in  contitiemcut  by  rea^ou  of  tho  naii'pnvmmit  of 
tbe  fine,  appli^'d  (d  be  relwused,  niujf/t'^/ftl  ttiat.  in  onler  to  pixitect  tbe 
tiovemim-nt  from  fmud,  tlie  prtx-ecluro  pre«crihed  by  Sih-.  104"2»  Rev. 
Sts.,  in casea  of  '*  poor  i-onvicts."'  inipriwiuHl  under  wenteniwa  of  rnitwl 
States  conrtM,  ho  in  RnlKslanei'  folhiwed,  Ijeforo  fixcrcising  any  Rlemoncy 
hi  h\a  ciW4\     XXXIV,  Sd»,  Jtm,-,  IS7J. 

PLAG  OF  THtrCE. 


1371.  llie  ui«e  of  flags  of  truee  by  the  enemy  during  the  civil  war 
was  recognized  as  a  helli^ji-rerit  right.'  Hut  the  adinif*?^^!!  l)y  tlag  o£^ 
truce  within  the  line^i  of  tho  V.  S.  umiy  in  time  of  war  of  perjsona 
coming  irom  the  linea  of  «u  enemy  c»nnot  entitle  itueh  peiiwnd  to 
immunity  from  sulwe«)uent  iiujuiry  into  their  chamcler  and  basinet, 
or  from  rfstniint  and  dt^tentiun  upon  rea.-'onabk'  grounds  of  tfu^fpicion 
ap|iearing  against  them.  Moreover  a  llag  of  truce  doe»  not  operate  as 
a  tiifi-iyj/K/tuf,  allowing  the  party  iidmitted  under  it  a  ft*ee  pattiMge.. 
through  the  territory  or  a  dispensation  from  the  legal  effectn  of  war, 
but  alTordd  him  a  merely  tempomry  protection  not  to  bo  continued 
after  the  immediate  niisiiioii  of  the  flag  h&n  been  accompLitihed.  V,  1V3, 
Oct'Jvr.  laOJ;  VI.  434.  Orfoftr,  JftfM;  VIII,  iil-2.  Jitru\  imj^.  So  h^ld 
that  a  person  who,  during  the  war  of  tbe  KeljeUion,  availed  himself 
of  a  flag  of  truee  to  enter  our  linej*  for  an  ilkgul  pui-pase,  whh  iti  no 
degree  protecti'd  by  the  flag  frv»ni  lialiility  to  arrest  upon  hi.n  pur- 
por>e  l>ecoming  uppurent.  or  fi-om  amenubility  to  trial  and  punishment 
for  any  overt  act  in  violation  of  tlie  hiws  of  war.*  XIX.  H73.  July,, 
ISGti.  ' 


ID 


'Willijiiner.  Ilmd)-,  tt  Dtlo,  17fl,  187. 

*Seu  laxmiflk'liB  relative  to  the  (iisjialch  anil  rei.'epttyu  *.■(  KlaKSof  Truw,  |>ru[Mred 

I  thi- Ju<lgt^AdvorBl«  iienenire*  Ol!ir4.',  piibliaht^  in  Ci.  O.  4:1.  A.  ti.  (J.,  \AVeA. 


FfiRFElTI'RK — BY    SENTKNCK, 


877 


» 
» 


FORXIQN  SEBVICE. 

1876.  In  the  abfM-noe  ftf  expreak  nulhority  from  C'ongro^, an  officer 
of  ilir-  iirniy  (^iittot  ni'cept  iTrmitu-niiirtn  fitmi  n  fnr»'ipn  [xiwifr  in 
rctum  for  niilitun,'  nr  oilier  jiiiMif  si-rvice  ri'ndcnKl,  without  ii  viola- 
tion of  Art.  I,  i>e*T.  !',  imr.  k,  nf  tho  CoiiJiliuition.  Nor  can  sncb  itn 
officer  (in  the  alwoneo  of  j*uch  authority)  pitiporly  Iw  grnnt^-d  a  lenvf 
of  nlwencp  fur  the  purpose  of  ri'iidorinf;  foi-cign  HPrvicc.  even  without 
coiiipoTisalion,  sinro  sitch  a  ]>ro('<'cdinjf  wouhl  lie  contraiy  to  the  rtpirit 
and  intent  of  the  law-*  relating  to  the  urmy  whieh  elenrly  eotiti-ni pinto 
that  the  services  of  it.-*  officers  shfiU  be  rendriivd  to  the  UnJt^'d  States.' 
XXXVII,  Ufi,  April.  1S7G, 

forfeitthie   by  operatiok  or  law. 

1376.  Thi-  forfeitures  of  ]>ay.  «fi.r..  iin-urifd  l>y  desHrlei-s  iindfrRrmy 
regulations  (»oe  Desertion),  need  not  he  adjudged  in  the  wut^^m-e 
imposed  upon  the  offender.'  Such  forfeiture  attach  I»y  operation  of 
law  indejienidenlly  of  conviction  or  sentence,  and  any  reference  to  the 
same  in  the  sentence  hy  the  court  inti>t  Itc  surplusage.  ^'II.  Sfit,  Fih- 
ruary,  JHG^;  L,  431.  Jutt.:  JSfiS:  48, 15if,  fi^tmtK-r.  lSf)3:  Card  4t»37, 
fii'ptnnher.  JS&S. 

1377.  A  forfeitmv  liy  opemliou  of  laM*  cnnnoL  In-  the  subject  of 
reiniwion.  XXXII.  3f*<t.  Marrfu  1S7^^.  An  amount  duly  forfeited  hy 
det^ertion  under  aniiy  reglllati^>^^,  when  jmid  tri1i»  the  Triiisuiy. 
cnnnot  t»e  withdrawn  except  by  the  authority  of  Congres-s.  XXXV'III, 
«18.  Jnn^.  J877. 

1378.  A  noldior  f<«'nteni.'ed  to  di>*hononib|e  <li^charpe  only,  being  dis- 
charged by  way  of  punishment  I'or  an  offence,  forfeits  liis  travel  |wy 
under  Sei*-  l'Jl**i.  Kov.  8t«..  l>y  o]«'nitioii  of  hiw.  and  any  retained  iniy 
due  him  would,  under  S-c.  li'Sl.  Kev.  Sts..  us  construed  by  jmr.  1269, 
A.  K.  (IWto).  tw  likewi^e  forl*-itcd.     Card  SHOS,  Xon't/iftt-r,  1SD7. 

POBraiTUR£     BY  SENTENCE. 

lS79.  A  court  unirtiid.  In  ffirfi-iting  pay  l>y  sentence,  shonhl  so  fix 
the  amount  to  be  forfeited  thai  the  siuue  will  eli-arly  anil  unmistakably 
appear  from  the  iseuteriee  it.self  without  a  reference  to  any  ordur  or 

'  Ni>l«  in  this  Minnection  ihc  ujiiiii'iij  oJ  llie  Attorney  liMiera],  in  l-'>  ( '[liii".,  1S7,  to 
Ilii-  fHe<t  llml  ilpe  (Vmeniilal  <  'oiiiiniiifiDmTs  ap|K>iQU><l  Vy  iln'  I'n'piiU'nt  timier  ihe 
act  <it  March  S,  1871,  i\frc  (iltiiiTs  of  th<?  I'nitPtl  States,  hotrlJntr  ofliooff  of  imM, 
(thoiuh,  in  thoalvtemv  nf  (<nUn',  not  of  /imfff, )  and  thnt  themforv,  in  view  of  tb« 
proliiiiition  "f  Art.  1,  St-r.  »  jmr.  8  <if  {]»■  t'tjiij^iiluliui],  llicy  cwuM  nwt,  without  the 
autlioritv  lit  0'iji)iri?!#i,  kv«llv  iiiffjit  prt-w-iil-  Imm  n  f<>n>i^'Ti  (juwniiiit-nt. 

'SeeC.S.  r.LanacTB.  *JUlto,  77.  rn;  IS  Oiiine.  At.  tieii.,  188,  IW. 
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other  aoxirco  of  iiiformntion  bcinff  nc<*e*s«iy.  So  held  thai  a  sentence 
irhicb  required  a  w>kUei'  to  forf«*it  :iii  :inioiiiit  nf  '^y  miHicieiit  ti>  n-iiti- 
burse  the  United  Stjite.'*  f<pr  the  vhIik*  nf  i.-evtAln  pixjperty  appropriat^-d 
hy  him,  without  tixing  Ihc  valiio  of  ^iin-h  property,  wan  irrogular,  and 
mijiht  properly  Itr-  disjippr<)\'f  d  uidoss  t-orreotod  by  the  foiirt  on  Iieing 
x*eas.>(inhlvd  for  a  it-vision.'*    XXXVII,  \SM,  Ocfohf-r,  h%'S. 

1880.  Vny  ainrmt  be  fnrfi^itetl  (in  a  sentenve)  by  imptication.  If  the 
wmrt  iiiU'iids  lo  forfeit  jmy.  the  ponjilty  of  forfeiture  shoiihl  l»o 
adjudged  in  express  terms  in  the  si'nl4'Ufe.*  No  o//of  punishiiipnt, 
imjiosabh^  by  eonrt  martial  —neither  ii  senteneo  of  deiith.  dismUsn], 
suspension,  disliononible  discharifp,  nor  iiuprisoiinient— involves  ^wrw 
a  forfeiture  or  deprivation  of  any  (iiirt  of  the  iKiy  or  allowaiiee.s  due 
the  party  at  the  time  of  the  apprcnal  or  tJikiriff  etfect  of  the  sentenee.* 
V.  401>,  */>ryvrrtA.T.  iS-€.t;  XVI,  tiTti,  Soiv/uiitr,  JSG5:  XXVIII,  338, 
January,  /S69;  XXX,  52,  S.jttrUiKr,  1SG9;  XXXII,  236,  Jamt^ty, 
1872;  64, 1!)3,  Jun,;  J8!>2;  62.  :M0,  Xoeeinh,^r,  18&S.  Nor  can  poy 
{other  than  '•  retained  pay  ")  be  forfeited  by  any  miscondut-t  of  a  sol- 
dier, however  grave  (other  than  div-tertioii  or  aljsenee  without  leave), 
unless  he  is  bruu;^ht  to  (rial  and  expreswly  sentenced  to  forfeiture  for 
the  flHuie.     XXXIX,  413,  Khrunry,  1878. 

13&1.  A  M»]itenrp  forfeiliiij;  "pay'*'  or  *'\my  and  bounty''  does  not 
affiH't  the  I'ijjht  of  the  aivused  to  a  peeuuiary  '^' oUuit-fiur*!^' — a*-,  fur 
exauipU',  an  aMowanco  duo  him  for  elothJiig  not  drawn.  XXI,  ,'>4ti, 
Jtihj,  JSCfJ. 

1382.  ('tolhing  issued  to  a  sohlier  and  ebarjjod  to  his  elothinjf  aeeount 
becomes  hit*  [XTnonal  property  subjeet  to  its  use  in  the  military  iterviec 
and  ceiises  to  be  mi  allowi.nee  ^ubjeet  to  forfeiture  by  acnience  of  a 
court-martial.     l_"aril  S'^'."<1,  Jutu;  1807. 

1383.  A  Henteiiee  of  forfeiture  of  '•all  pay  and  allowaures "'  imdudea 
and  forfeit*  "extra  duty  pay."     XXXIV,  -Wtl,  .sVy,/m/ '«■/•,  1873. 

1384.  I'liy  forfeited  \*y  sentence  of  eourt  martial  eaii  a«*rMe  to  the 
United  States  only.  A  sentence  eannot  forfeit  (appropriate,  or 
"stop")  iiay  for  the  nnmbursement  or  benetit  of  an  ifttHiudim?^  civil 
or  niilitary.  however  ju^^tly  the  sanio  nuiy  Ih'  due  him.  I'ithev  for  money 

»Coiii|«iiv  raeu  in  G.  C.  M.  O.  6-5,  Dojil.  ot  DakvCu.  IKSO. 

*CVjtu[ian!  Elliott  r.  ICnilmiKl  I'o.,  t)  Olio,  67:{. 

■Tliw  pri nciplt.'  w  wfll  il!iu>lmU*<I  liy  iIh?  uiiinton  of  the  Attorney  Gw«?ral  (IS 
OyAax..  103),  (.'uucurriiii;  with  un  upjiii'jii  i<t  tliu  Ju>])te-A<l«<JCHt(.-  >.it.*iiunil  in  the  (iu« 
ol  Major  Herutl,  whcri-  it  wiw  Jk-1iI  thot  the  fitct  thai  iJio  uc-iii^tl  himl  ln-cn  st'nttnr*<l 
111  (It-Mtli  iin  <-f>tiviirli<in  of  iiiiinli-r  iljil  iml  nfli'it  liii<  ri^lil  I'lj  \\\*  [uiv  rniiii  llie  ■lxt«> 
(if  \\\»  arnwl  y*>  tliiil  lA  \\\k  lliinl  ui.ti'm  (ulci.-ii  un  (lit-  t^'iitvniv  b^'  llie  ('ni^iik-nt.  .\iifj 
Bee  llitf  nmrt-  ruwiil opinion  fi(  the  Allumey  (ivni'nil  ni  NnvertifitTVi.  is;t)i  IftOpini",. 
IT.'i),  t(i  tlif  efftt'l  (liHt  lliv  [Hiy  lit  (ill'nvn*  niid  M-jirii*-ti  of  (Itf  \\a\y  \»  \uA  ilivi_'!>t«.'*l  liy 
the  ojieratiiJii  n(  wniemT-H  r.f  nii[tH!uiiniiei)t  or  tnwjK'iiJ'iiiii,  but  ouly  wlieJi  f'jrfuiti'd  in 
speeirte  ami  espre^  lerrim  in  the  ii«titenoe. 
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Iwrrowed,  .stolen,  or  ctiiIiozkIwI  l>y  tho  acciiwd,  or  to  sttti«fy  anj*  other 
pwuiiiary  linbility  of  the  mvused  wbr-thnr  in  the  nntmv  of  debt  or 
dnniiit,"'-'*;  ii'ir  *'an  a  scnteni-e  forfeit  pay  for  lUe  siipiKirt  nr  benefit  of 
tho  fjiiuily  of  the  at-eused,  or  for  the  benefit  of  ii  c«nipuny  fund,  post 
fund,  hospital  fund.  &i\,  none  of  iboso  funds  helTijf  money  of  the 
Unit^'d  States,'  All  forfeitui-es  by  sentence,  whether  or  not  so 
expi"Ci*j*ed  to  Im  tn  tenns.  ai-e  to  be  iinderrtoi>d  and  tivated  as  foi-fei- 
tures  to  the  l'tii(e<l  Slat*'!*,  nei-ruinif  to  the  general  treu-sui-r.'  H,  54, 
March,  JHf^J;  VI.  177.  IX.  ^).  2o~,  iitS,  Jmu,  IHG^;  XIII,  '."l.  Jh-ctw 
ftw.  imi;  54!t,  Aj>nL  iso.-.;  XVT,  ;WJ,  June,  JS6o;  XX VII,  4^, 
Dfwmf-r,  IHO!$:  4.'H'.  ./*/»* .«fry,  iW^/  XXIX,  535,  DectmheTy  JS69,' 
XXX.  5+.  fM,J,rr,  iSGO;  LIII,  :i,  S^p(emlM.r,  ISSO. 

1385.  Where  a  wtitcnce  impuse«  n  forfeiture  of  the  *•  monthly "  pay, 
or  a  part  of  the  "monthly"  pay  of  n  soldier,  for  &  desigtiHteil  number 
of  luoiithB,  the  «um  furfeited  i-  thenuiouutindieated  nmlliplti'd  Uv  the 
uuuiWr  of  months.  Thus  where  the  seiiteni-e  <if  a  suldii-r  iinpn-ncd  a 
continement  for  eijfht  months  with  a  forfeiture  i>f  eight  dollai-s  of  his 
niootlily  pay  fi>r  the  '*;une  jx'i'iod,  the  wuni  forfeited  wiis  not  eight  but 
sixty  four  dollars.'     XXXIV,  17:i,  J/.//-.-A.  JS7.i. 

1386.  Vhere  the  sentenee  is  L«nilinemcnt  i<.>\'  a  i-ertaln  nunilii?r  of 
montli.'i  or  yeais,  with  a  forfeiture  of  pay  "  for  the  sauie  jK-riod."  the 
execution  of  the  furfeiture  properly  Ijegins  with  the  term  of  the  eon- 
tinement.  XXX,  S'-H*,  -Inly,  JS?0.  The  sentence  iti  sueh  a  ease 
imposes  two  di.stinct  and  independent  punishments.  The  remission 
therefore  of  an  unexri-utt-d  |H)rtiun  of  one  would  not  ulTeet  the  other. 
XXXVI]  I,  aa9,  OfrttJfrr,  SS76;  «,  2»7,  FSntary.  1S9X;  Onrd  17S0, 
Ovtuhtv,  JSVo. 

1387.  A  forfeiture  of  a  soldier's  jmy,  not  limited  by  the  eentcneu  to 
the  jmy  of  uny  p:irtieiihir  dosigniited  month  or  months  or  other  s|»ieu 
of  time,  but  expM-s.sed,  as  sueh  forfeitures  usually  are.  simply  as  a 
forfeiture  of  a  eertiiin  numl»er  (as  three,  six.  &ii.)  of  uunitbs'  jmy 
01*  of  a  eertiiirt  amiHinl  of  {niy  (as  ten,  twenty  or  more,  dollars  uf 
his  pJiy).  if*  lejpUly  ehaigeabli;  apiin.-t  the  jmy  due  and  payable  to  the 
Boldicr  at  the  next  pay  day  aft"  r  the  pmnuilgalinn  of  tin-  approval 

'Butofllhe  poRtexrhanKe,<*iiin|>aiiy.  and  droilAr  fnntls  ar^  affencim  or  inHiruiiioD- 
liililieH  of  the  G<iveniiiifnl,  the  iwy  'if  tiHirfix  uml  wilJiiT"  iimy  l>»  (^'ippcil  wiflirmt 
efnlvitiv  l'»  ri'iiuliurM'  Ihfpn  fuii>it.     So  t  j  14L'4-I4;;7,  'SiM.  jitnl  ik>U'  to  UUU.  /'"xl. 

•iHiIilu-n"'  imy  fiirlt-iU-d  by  wti  «-rirc  lo  ihc  I'riiUni  .Stiit*."^  w  lU'.  bv  tlic  iIlI  ui  iMiirvh 
S,  ISiil  {Sfc.  iMS,  I{fv.  Stf,  1.  ai'jiropriHiwI  for  tht?  pujij-ort  ijf  tb«^  Si.lilit^n"  Elt'tnr. 
liiitf  ap|ir>>]>naliuii,  a^  hi-n-fxpn'-^wl,  im-f—  ".MlMnpjui^n*  DrJiiHwa'ljii'lt'vil  ■woiii't 
■Dlilien!  bv  M-ntenivof  oourtn  mnrlial.  KVcrRii'l  ahovc  any  amount  llinl  may  be  due 
fur  lb*-  m'nilmrweiiieiit  of  IJovt-ninienl.  ornf  iiic!ivi<tij»l".  The  "  imliviiiiiiili""  litre 
ititc-nilvU  vivrv  uo  doubt  ButU'ri'  aii'l  liiiui'ln-nri-f,  urullier  [wrwue  ( iurLiULUni;  )ier)iAp8 
thf  i-Imm  fur  wtioni  "n-|jttTMtti>n"  i^  tmivkltil  by  Art.  b4)  to  whom  a  lien  oil  NjMiera' 
pav  tnay  It;  giwn  by  t>lntuti^  or  niriiiiilii'n. 

'jfec  iipiniiiii  of  tfii'  .Tiiili:i--.\<Iv>>i'jU*-  ( •i-iicral  jmblblivd  in  G.  O.  121,  War  De|<art- 
mcut,  1874;  kiso  A.  R  Uol'<iU6:i  of  JWI>. 
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of  tho  flcntcncc.  uiiti,  if  no  imy  ia  then  due  or  that  duo  la  not  Kuffi> 
ciont  to  dUthargo  tbc  forfeiture,  agninst  the  pay  due  and  paynhle  at 
stie«e-s.sivr  pny  diiy.s  till  the  entire  foi-fc'iture  i>  salistied.  XXXVII, 
663,  Matj,  mU;  XXXVIIL  662,  Juhj^  1877;  XXXIX,  S3T,  Augwtt^ 
im^.  The  forfeituiv,  u|K>n  the  proiiiuljfuitoii  an<l  notice  to  the  {Hkrly 
of  the  iipprovul  of  the  mme.  Ik'c-oiiics  u  di'bt  due  to  the  United  .Stnto*t 
and  limy  IcgiiUy  eonwtitule  a  charge  against  the  pny  then  due  the 
pnrty.  if  nny,  and  I>e  sati.slied  a.s  fur  as  ]}r»ctieable  out  of  such  pay 
when  payaltle,  viz.,  at  the  imy  day  next  sueceediug  the  promulgation 
of  the  approval  or  of  the  noting  of  the  approved  forfeiture  on  the 
nui-«ter-for-pfty  rolls.'     XXXIX.  SOU.  3'>»v»»iJcr.  Iii77. 

1388.  \Vhcthcr,  in  a  ease  of  a  non-conmii-ssionetl  officer  having  pay 
due  him  and  jienteiiL-ed  to  rednetton  and  forfeiture  of  pay,  the  for- 
feiture shoidd  l»e  sali^tied  out  of  hi.-*  pay  a.-  non-commissioned  officer 
or  out  of  his  pay  as  private  after  the  reduction  will  pj-operly  de|>eod 
upon  the  intention  of  the  court,  if  the  same  can  be  gathered  from  the 
terniK  of  the  !<entence.  But  where  a  sei'geant  to  whom  a  month *:•  jiay 
was  overdue,  was  sentenced  **to  lie  reduced  to  the  ranks,  forfeiting 
three  months*  pay,"  hdd  that  this  forfeiture,  upon  the  approval  of  the 
sentence,  creattvi  ii  debt  to  the  t'nited  States  which  uiight  legally  l»e 
satisfied  out  nf  the  pny  of  the  soldier  hn  a  sergeant  so  far  a-<'  the  saiiM 
would  go.  and.  n.^  to  the  Imlanee,  out  of  his  pay  as  a  pn\'ate.'  XXX. 
41 1*.  ./'».--.  AS7a 

1389.  Where  a  soldier  was  sentenced  to  bo  dishonorably  disebai-ged 
and  to  forfeit  alt  bis  pay  except  twenty  dollaits  and.  upon  bis  dia- 
chaiyi'.  it  apiienred  that  be  was  indebted  to  the  Vnited  States  in  a 
gi>>aler  amount.  /«/</  that  the  excepted  sum  could  not  It^ally  be  ren- 
deivd  to  him.'    XXXVn.  4*8,  «03,  April  and  Junt^  1876, 

1390.  Where  a  soldier  wa8  sentenced  to  n  forfeiture  of  ten  dollars 
pt>r  month  of  his  pay  for  eighteen  uiontbs,  and  his  term  of  enlintiuent 
expired  Itefore  the  end  of  that  time,  hdd  that  he  could  nut  legally  be 
retained  in  the  M-rvice  Iwyond  awvh  term,  for  the  purptwe  of  the  fuU 
exeenlion  *if  the  forfeiture.     XVI.  1+4.  JAf_v.  ISOo. 

1391.  Where  a  soldier  was  sentenced  to  a  forfeiture  of  three  months 
!>»>.  but  his  term  of  enli.slmetit  e.vpiii'd  in  alauit  two  months  after  tfa« 
appi-u^al  of  the  sentem-e  so  that  one  third  of  the  forfeitiut-  ri-mainetl 
unexecuted.—  A*'A/,  on  his  snli«Hiuently  re-enlistinjf,  that  thi*i  bnlant-e 
could  not  legally  Iw  stopped  agninr^t  bis  pay;  tbe  iieiHwd  eulistmvnt 

'  In  prartic^r  hunerer,  m»c\\  f<>rfeitnrv«  *tv  •-luuyi^)  onljr  i^viiwt  pav  aiTruiliil  •»&• 
•r^unifljf  to  thtMlaU' of  iJiu  imK-r  |>niiiiiiltnitiiii!  the  n-ntwooa.  SmG.  O,  b!\.  Htltin. 
ofArmy,  IR7S:  p»r.  951.  A.  It.  of  1«»5  I  1U5L' o(  llWlJ, 

'  But.  wv  prewJing  nviW, 

'  £ra  O.  O.  53,  A.  G.  0..  1678:  ohm  A.  R.  D93  of  l«6&  ( lOM  u(  1901), 
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being  a  new  unci  iniU'pt'iident  ODntract  und  the  party  voDtractin^  not 
lieing  tmbjei't  to  n  Iiu1ulit_v  iiltai-hing'  to  tlic  distinct  stattis  oc<>n|>ied  bv 
hioi  under  a  previous  eontniel.      XXXVIII.  6*i'J,  July.  1<'<77. 

139S.  ^Yhe^e  a  soldier  wa.s  seDleneni  lo  h  forfeitun'  of  liU  pn}'  for 
tA\  months,  but  wooii  after  the  npprovnl  of  his  senteneo  was  honor- 
ablv  diticlmi'gi'd  from  the  sorviee  (under  Art.  4).  hrhi  ilmt  the  dis- 
I'iiarge  openit^d  as  ii  remission  of  the  iinexeciiti'd  part  of  tbp  forfei- 
ture, und  that  the  saine  vn\H  not  iwived  upon  a  n>-enltsinient.  L,  501, 
Juhj.  isst;. 

1398.  Where  an  offieer  waj*  sentenced  to  >«  dismissed  with  forfeiture 
of  pay  due,  and.  ■■uhtM>(|uentIy  ti*  the  approval  of  the  senten<-e  hut 
lirfoiv  siirh  approval  had  K-en  pi^nudgut^d  to  the  army  or  tlie  oftieer 
had  IwH-n  otticially  notified  of  tiie  same,  he  applied  for  and  received  the 
pay  due  him,  /uld  that  imwniu«'h  hs  tlie  forfoitnrc  had  not  taken  effect 
at  the  time  of  the  imyment  no  illeptl  act  wa:*  rommittei]  by  tlio  officer, 
and  that  the  puymastor  who  paid  him  wa»i  not  properly  to  be  held 
acc<jui>table  for  the  nnimmt  paiil.  X.<»0!>.  X'lftnihrr,  /.W.J.  So  where 
a  .stddier  in  continenicnt  awaiting  the  )'<-snl1  of  hi^  trial  by  c^^aiii  martial 
vail,  oouti-ary  to  A.  R.  It+.l  (Kt4t>  of  1901).  paid  one  month's  pay.  it  was 
luhl  thHt  his  tillt^  thereto  tKicame  thereupon  vested  and  was  miaffeeted 
by  the  -M-ntenrt'  of  forfeiture  of  nil  pay  and  allowanceii;  subsequently 
published  in  his  fust'.     Card  3M5S,  Jmte,  1S97. 

1394.  In  a  cn^e  of  a.  forfeiture,  by  sentence,  of  *'paT  due"  (or  '*pay 
due  and  to  iHt'omo  due"),  the  amount  of  jmy  due  and  payablu  to  Ihd 
party  at  the  dat*?  of  the  approval  of  the  sentence  is,  in  contcmplatioa 
of  law,  ivturned  froui  the  approprintioii  for  tile  iinuy  t-o  the  general 
treasury  and  bei-omys  public  money,  and.  Wing  in  tin?  Treasury,  cannot, 
without  a  violation  of  Art.  I,  Sec.  t(.  par.  7,  of  the  Constitution,  be  with- 
drawn an'l  restoRNl  t"  the  imrty.  except  l>y  the  autliority  of  Contfress. 
XXIII.  MJ.ti:*'.*,  A'uyi^t.  ISG7-  XXVUI.  \vi,  AuuuMt,  1HC8;  5(;7.  .V«y, 

ms;  XXIX,  i3y.  Jni^,  isoq. 

\  (*eutence  ff)rfeiting  pay  can  W.  remitted  only  as  lo  pay  not  due 
and  [Kiyabli-  at  the  date  of  the  ivmission.  I.3VW.  (MiJprr^lHSZ;  VIII, 
392,  hl*s,  Jun^,  liiGJ^;  IX.  ll'd.  Mat;,  Jfib'i:  X,  t;T<t.  Jhitmher,  Jft&j^; 
XXXV,  372.  Miti/,  mj,:  L.  221.  Ajn-iL  h^m;  34.  JKU,  Amjmi.  1HS9. 
Where  a  .soldier's  |siy  has  Im-^mi  forfpit<'d  by  an  oxtH-uti-d  wntonce,  no 
mere  amendment  of  the  niusti-i'-n>ll  u)>iai  which  the  sanio  has  been 
noted  can  o|>t'rato  to  undi>  such  forfeiture.  XXX,  44,  .'v/'/fW( //■-/■.  IXGfi. 
If  however  the  sentence  was  in  fact  illepil  and  void.tho  KoIdJcr  should 
be  credited  on  sulwinjuent  rolls  with  the  forfeiture  as  having  lx*en 
illegally   collected  and  the  amount  refunded   to  him.     Card   5392, 
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1395.  In  expfiitiiijjii  .■^•ntfiKt'of  forfeiture  of  pay.  the  pay  forfriled, 
ill  thL'  abseiiL'L'  of  wpwitit-  slatiitoiy  uuthority  for  the  purpose,  caiinut 
be  diverted  fi*om  the  general  Iri'iisiiry  to  any  piirtieuliir  fund.  Thus 
where  a  !«»l(lier  t'oiiviett'd  of  the  I'inttezzleuH'iii  cif  rertiiiii  HulK>ij?t^Miee 
stores  wttri  senlenced  to  »  furfeilure  of  pHV.  /t'/(f  lliut  ihe  Secretary  of 
War  would  not  lie  authorized  In  rauw*  the  pay  forfeited  to  be  added 
to  the  uppropriatiriu  for  the  .Sulwisti-nee  Dejiarluient  j*o  iw  to  make 
good  tu  the  HHUiL'  the  amount  lont  hy  the  etnl>ezzlenient.     XLLil.  85, 

1396.  Whore  a  soldier,  on  enliittinfj.  ivns  paid  an  Mnmunt  of  money 
an  /'inil  /f/i/iifi/.  anfl  this  niotu'V,  niuler  an  exi-sting  rejfulaticn  of  tho 
Provost  MiLr>ih«l  (tenei'ars  OlHee.  adopted  with  a  view  to  prevent 
desertion  mid  for  thi>  safeUrcpino-  (»f  the  funds,  was  tjiken  from  the 
possession  of  the  .snliiier  hy  ihe  niilitar_v  authorities,  and  the  soldier 
presently  de.Herte<l  and  was  suhsequently  apprehended  and  Imuig^ht  to 
trial.— 'ff/c/wf/  that  tho  court  was  not  autliori/ed  to  forfeit  this  money 
by  its  (*entcnee;  the  same  lieinji  private  proiK'rty  of  tin-  soldier  held 
hy  the  authontiei*.  not  as  money  due  him  hy  the  United  State's  hut  as 
a  .spei'iiil  bailment  and  trust  for  his  personal  benelit.     XXII,  ii4a, 

1397.  A  sentence  of  dishonorable  disi-harjie  only,  doe^*  not  earry 
with  it  forfeiture  of  jwiy  itn<!  allowiineefi  (oxeept  travel  allowances 
whieh  are  forfeited  by  o|X'niIioii  of  law  under  See.  13U0,  Kev.  Sis.) 
due  at  date  of  the  diselmr^a-.     6$,  '329.  Si'tvmlwr.  J89i'.-  Curd  ^t^DS, 

1398.  A  forfeiluir  of  "[miv  "  only,  doe-*  not  atlect  tiif^/teancet.  Thus 
a  jjcuteme  to  forfeit  "all  pay  now  due  or  to  be<.x)ine  duo,"  though  it 
includes  retained  [xiy.  does  not  forfeit  money  due  on  clothin^tu'couut. 

xi..rx.  .yMi.  DxxinLr,  js/ir>. 

1398.  A  forfeiture  of  pay  "now  due"  meunit,  under  existing  army 
regulations,  due  at  the  dale  of  the  promulgatluu  of  the  appruvinl  nen- 
touce.  L,  4^1,  Jmn.;  IS'^0;  46,  S.  Murrh.  l^UJ.  I'ay  which  is  not  dufl 
cannot  be  forfeited  by  a  sentence  purporting  to  forfeit  only  pay  which 
is  due.      64.  o,  F'hnniry,  i-S.V.j. 

1400.  When  the  proceeding?*  of  general  couit.s  niartul  were  promul- 
gated in  general  court  mnrtiul  ordePM  no  difficulty  was  ex|»erieneed  in 
making  the  date  of  the  order  the  same  as  the  dale  of  the  ai'tion  of  tho 
reviewing  authority.  This  im  often  not  practicable  when  the  proinul* 
gation  is  in  special  orders.  As  the  sentence  should  conmience  on  the 
duto  of  tho  action  thereon  by  Iho  reviewing  autbonty,  this  date  shoidd 
appear  in  the  order  of  promulgation.  Amendment  of  the  existing' 
regulation  on  the  subject  reeotumended.'     Card  Iti-Sl,  .-h/yiM/,  1891. 
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1401.  Forfeiture  by  senteiK-e  of  a  Mummary  court  is  <>jK-ratirc  ciily 
on  p«y  acoruiiiy  after  approval  of  the  senteuce  unlew*  otWrwii^f  -peii* 
tied  in  the  wnt<?uce.     Card  iT'.U.  iMvmfM'r,  J.SdtJ. 

1402.  In  a  sentence  of  forfeiture  <>{  "  all  pay  due  "  (or  "all  jmiv  now 
due"),  imixwed  with  di»li<»noralile  di^char^'c,  to  add  **or  to  tiecome 
due"  would  give  no  further  ctTert  lo  the  sentence.  Otherwise  where 
forfelturv  is  Adjudged  alone,  unaecouipunicd  hv  di.shonomhlc  dis- 
eharge:  there  the  tenn  "or  to  liecome  due"  «-<nild  forfeit  pay  f.alling 
duo  after  the  date  of  lite  promulgation  of  the  apprnval  and  while  tho 
soldier  I'omaitied  in  service.     46,  x,  Jfin/i,  iS9i. 

1409.  A  sentence  "to  lie  dishonorably  discharged  from  thu  ^t-iTJee 
of  the  Uniteil  States,  forfeiting  all  pay  and  allowances,"'  has  the  same 
meaning  thai  it  woulil  have  if  the  words  "ilue  Iiiui"  woro  added  aft^r 
ttie  word  "allowatuea." '     Card  :3MiHi.  J/a;-r/»,  1S97. 

1404.  .\  forfeiture  n'rnitled  uixui  appntval  does  not  take  etfei^t.  So 
wherv  a  forfeiture  of  pay  adjudg»^d  u  des^'iter  was,  upon  the  iip))roval 
of  his  sentence,  iviiiittcd  hy  the  reviewing  autliorlly.  lufd  thai  he  wua 
entitled  lo  (Wiy  ffoui  (h<-  date  of  his  arrest  ur  surrender  and  return  to 
military  control— thu  date  »t  which  a  deserter  <A.  II.  131;  l-^'l  of 
1£H>1)  is  "considered  as  again  in  service,"  or  iiither  resumes  hi■^  [serv- 
ice.   L.  317,  May^ism. 

1405.  ^V'here  a  soldii-r  was  sentenced  "to  \w  dish()nonilily  dis* 
churgc<l,  forfeiting  all  pay  and  allowances,  and  to  Iw  eouliiuN.1  for  three 
months."  and  the  dishonorable  discharge  was  remitted  in  uppi-oving 
the  sentence,  hthi  that  the  forfeiture  was  evidently  intended  lo  relate 
to  pay  due  at  the  date  of  dischai-ge.  and  that,  as  the  disi-harge  had  Ijeen 
remitted,  the  forfeiture  could  upply  only  to  pay  due  at  the  dale  of  the 
receipt  at  the  post  of  the  order  publishing  the  seotence.     LI.  176, 

1406.  Where  a  sentence  of  forfeiture  oE  leu  dollars  per  month  for  a 
certain  iiuuilier  of  niontlis  was  icuiitted  thirteen  days  after  prouuilgu- 
tion,  /*«^'/ that  the  furfeitun-  not  ullVcted  by  the  remission  was  lo  l»e 
wcetoiled  by  stopping  against  the  sohlier's  pay  the  thirtieth  part  of  ten 
dollars  lor  each  and  every  day  prior  to  the  remission.  LV,  227, 
Dtrfmher,  1SS7. 

1407.  Ah  preswrtbed  in  pnmgraph  ^f>'2^  A.  K.  (lUAl  of  19U1),  an  order 
remitting  a  foi-feiture  of  pay  operates  only  on  the  \v\y  which  beeomes 
due  sulMitquent  to  the  date  of  the  order:  in  other  woixls  the  reguialtoii 
ta  twtjed  upon  the  assumption  that  the  forfeiture  Ijecomes  fully  exe- 
cuted each  day  as  to  that  day's  pay.  Card  2332,  ./u/it,  ISOG;  5411, 
Dewnlcr,  ^m';  obbS.  58'JS,  Fthr»iinj^  1S90;  0311.  AprH,  1S9G. 

140B.  M*here  n  forfeiture  of  ten  dollars  per  month  for  three  moiithi^ 
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waj<  imptxscd  upon  ii  PoUii(>r  (in  tho  tii-sl  Vfar  of  hU  enlist  men  t). 
thiit.  lbi.s  t-oiiJd  not  Ih^-  execuU'd  by  fnrfi^ititif;  thhtr  (l<i[lHr.s  in  one  i^uiii 
when  M>  niiieh  had  R};j;regHic*cl  ns  pay  due,  )uit  tliut,  hs  his  avitiliilde 
monthly  jwy  wa-s  ninn  (hilliirs  only  (four  doUaiw  lH'in{>  /v-/<i/«rv/  imder 
the  act  of  dune  Hi,  IhW),  the  exerntion  would  l>e  U-s^t  nianajied  tiy 
remitting  one  dollar  for  eatrh  month  ineluded  in  the  .sentence.     63.  54. 

1409.  Vixy  for  a  eertificatc  of  merit,  like  jiay  ftir  eontiniioua  servic 
baa  always  been  held  to  Ihi  u  (.mrt  of  the  soldier*.-*  ])ay  and  an  Kneh  sub- 
ject to  forfeiture  by  cfontence  of  u  ix>iirt  martini.     Gird  130S,  Apri 

PORGERY. 


.b- 
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1410.  A  dtf^bursmg  ofDeor  who  ixiy?*  uut  money  of  the  United  States 
U|Kjn  vuiu-biTH  that  111*0  forgt^Kl  ivill  bi  y^enonil  iniike  hiuiwolf  liable  for 
the  uuHHinl  ^wiid.  Thus  wliere  sueh  tin  ottJeer  pnid  otit  imblic  money 
Upon  traji.viH)rttttioii  reii^uest**,  addre»wed  to  »  niilixnid  company  and 
accepttid  by  it.  wbirh  n«|uep!Uf  had  >M'en  fraudulently  pr\'|mred  by  a. 
i|umienjui»ter"M  ck-rk  who  had  fur^'ed  the  nauie  of  ibo  qiuirtenua-^ter 
thereto,  ^fld  that  the  dinbursinj^  officer  tvas  roapongiblc  fur  tho  amount 
jjuid.     58.  2*)h,  OvUJjfi\  J'i'J^. 

14U.  A  [jaymaster  drew  bi«  chock  in  favor  of  a  tli»charged  Holdicr 
fur  the  ann>iitit  duo  hliii  oti  (inal  settlement.  The  l^ayee  endor»ed  the 
check  ill  blank,  and  tlie  ijayrniLHter  then,  acconling  t«i  a  common  prac- 
tice. »ui)-endursed  it,  adiliiifj;  his  ullicial  designation,  nieitdy  for  the 
puiiMJwe  (though  the  ctidoi-seuient  did  not  so  statje),  of  identifying  the 
signaturo  i.>f  tho  |Miyee.  The  writing  in  the  IiiKly  nf  the  chei-k  M'as 
then  removed  <tr  altcn-d  and  the  clieek  lilh*d  in  foi-  a  very  much  gi-eater 
amount.  Tho  chock  thus  rai^ied  was  on  the  next  day  presented  to  and 
paid  by  tho  Assistant  Treiusmvr  at  New  York.  Utld  that,  while,  in 
the  handrt  of  a  hmut-ju),-  eiKJorjsee,  the  liability  of  the  paymaster  would 
Jiavo  lieen  that  of  a  regular  endorser,  parol  evidence  not  being  then 
admissible  to  show  that  he  endorsed  merely  for  identification.'  yet  tho 
loss  in  this  ea.se  legally  fell  ujMtu  the  A.s»i.stant  Treasurer  who-*  lia- 
liility  wa8  the  wamo  ns  that  of  a  bank  which  pavii  n  forged  check  in  a 
case  ill  which  the  foi-gerv  has  not  been  facilitatoti  by  the  negligence  of 
the  draw,  r.'    53,  3lL'.   V.m/.  tmi. 


FRAUDULENT  ENLISTMENT. 


1412.  This  offence  (constituttKl  uud  made  punishablv  as  a  violation 
of  Art.  03,  by  the  act  of  July  27,  1803,  c.  272,  s.  3)  U  detincd  iu 

•  lJ«iik-l  on  N>TH>ttJil>U'  !n«tniiiiciil",  \t)l.  1,  p.  71H,  niixl  i.mwR  cited. 
'Bj'l*»  uii  BillH  iHlmn>wo<HlV  I'llliirm^.  :t.17,  and  coNen  cited. 
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Ctro.  No.  13,  A.  G.  O.  IHVi.'  The  mis  representation  or  concealment 
cbai-acterizing  it  imiBt  Imve  induceti  tlio  etillstment  of  the  soldier  and 
mui^t  iwve  i-eliited  t«  a  fact  w  Uicli  if  known  would  have  caused  hU 
rejection.  Where  the  offence  iM>i)>'isted  in  hi»  Itavirig  concealed  the  fact 
that  he  bad  been  discharged  witha<|uestionablecA(irR/V</' — viz..  '"very 
(food  exi-ept  when  intoxicated,  then  W'!" — AcW  that  such  offence  was 
ebiirgealile  u«  "fraudulent  enli*<tmeiit,"  pi-ovided  the  knowledge  of  this 
fact  on  the  pirt  of  the  recruiting  officer  would  have  prevented  the 
eolLstniunt.     63,  liiS.  Januirrt/,  ISU.^, 

IU3.  A  fmudulently  enlisting  soldiei-,  may  he  disponed  of  in  either, 
of  two  ways,  viz..  he  limy  be  brought  to  trial  for  his  offence  under  tho 
statute,  or  ho  may  be  discharged  "without  honor."'  If  broughl  to 
trial  and  convicted,  and  his  sentence  dws  not  include  dishonorable  dis- 
charge (as  it  need  not  do  under  the  order  prescnbing  a  niuxiinum 
■puni-'^hnient  for  thia  offence),  hthi  that  the  Guvcrnnienl  rould  nut 
properly  also  Kuinumrily  dj.seharge  him.  While  it  niigiit  have  resorted 
to  either  couitte.  it  would  scjiix-ely  Ik;  just  to  subject  the  offender  to 
Iwlh.     60,  174,  June,  189.i. 

1414.  The  enu<-tnient  of  tlie  law  uiakin^'  fraudulent  enlistment  a 
military  offence,  did  noL  lake  it  out  of  the  law  of  cimtnicts.  Kruudu- 
lent  enlifiliuent  hiis  a  two-fold  charaett'.r — criuiiiinl  and  civil.  In  the 
lulter  character  it  is  ii  fraudulent  cuntract  which  may  be  avoided,  und 
when  a  cuntract  is  avoided  for  fraud,  the  |HLr(y  conunitting  the  fraud 
bos  no  right  to  the  l«'nolit«  of  the  contract.  PaniLfniph  1519,  A.  K. 
(188<>  of  l^'.fj;  l.'itVt  of  l£t(H)  Hiuijily  carries  out  this  pi-inclple.  It 
is  therefore  legal  under  this  i-egulHtinn  lo  sutiiniarily  di.-^charge  a 
fraudidcntly  enli>ited  tmldier  with  loss  of  all  pay  ami  allowunccs, 
instead  of  bringing  liini  to  trial.     68,  :iis,  ^ftrr^hy  Iff^lJ. 

141A.  .-V  fraudulent  contract  of  enllHtnient  I"  not  void  but  voidable 
unly  at  tln^  option  of  the  Government.  The  (rovernini'iit,  on  Ih'coju- 
ing  piigni/ani  nf  the  fmud.  may  avtdd  the  contntel.  or  waive  the 
ofajet'tioii  anil  allow  it  to  slaiid  -  in  which  latter  caw  the  nccept^tl  -forv- 
ice  is  a>-  legal  h>  that  of  any  other  ^oldii-r.  Where  thfi  fmudulcnt 
eharm-ter  of  an  enliMlmonr  contiwt  did  nf«t  become  known  initil  after 
a  part  of  it  hiul  been  exi'cuted.  A.V*/,  that  while  the  «imi'.  as  to  its 
unexecuted  ]H>rlion  might  legally  then  In*  avoided  and  termiinited,  yet, 
an  to  the.  part  execiit-t^d.  it  wnrt  a  valid,  c^tntniel,  and  the  soldier  could 
not  lawfully  be  i-eipiiliHl  to  refund  money  [mid  for  that  jMirt.  56,  1S.3, 
AurptJif,  ish:  t:ai-ds  «S.^,  ;-i.'iIt,  .S.j7f^f,L-r,  ISOi;  4ihl,  Ot-h^rr,  ISO^; 
\<i>iv.  AufftMi,  y.VA5;  202d,  Januartj,  JSS6,-  STIT,  AWv/wi^,  JfiffG; 
BSltK.  .lA/y,  M.9.9. 

1416.  There  is  a  distinction  between  a  fraudulent  eontnwt  of  enlist* 
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nwMit  and  the  character  ot  ncrvii-e  thereumi<?r.  'Wliile  tli<'  f'lrnKT  U 
voidiililv  lit  tbc  opiioii  uf  the  tiov^-nuuent.  the  wrvicf  islcjjal  M.'rvice 
and.  if  tbe  coiilruct  be  ]iut  avoided  *jii  hul-uuiiI  vf  tin-  fraud,  tht?  suldJer 
would  lie  entitled  lo  ^udi  a  diM;imr}^'  uix>ii  i-i>iii[>li'tiuii  of  hir^  term  na 
his  sen'icM  may  lUfrit,  And  if  llie  di»cbai'fj<'  t«  an  liunoinWe  on«.  it 
should  iti  jreiieral  \w  vivwod  a?*  e?*ta^)li^llinJf  thi?  f:»'t  that  the  sorvic* 
referred  tv  therein  wa*  liom-st  and  faithful.     Card  it40<l.  Jfay,  1890. 

1417.  Before  fniuduli'iit  enlistuient  ivais  made  a  military  otfiinre  by 
the  art  of  July  'SI,  l.Slt:i,  it  wa.>«  InKI  that  [ii-rNons  fnnululontly  eidlst- 
ing  {fxeopt  thoKO  who  wt*rp  undi.si'hai^«i  imdcr  a  former  i^nli»'tiiieiic) 
eould  not  In*  tried  f<ir  llio  framlident  eidistmeiit  ax  a  military  offenee. 
becaUBR  when  the  art  vms  done  they  were  nut  in  the  "■  land  foree-s."  So 
in  the  act  of  1SU2,  roccipt  of  jmiv  or  allowumie  wax  made  part  of  the 
offence.  The  i-oniplete  offenee  thereforo  iM  the  entry  into  the  serriee 
by  mciins  of  a  ini.vivpmsentation  and  the,  rei^nipt  fpf  [my  or  uUowanw. 
The  proeuruijf  of  the  enlistment  by  means  of  nii.src presentation,  &c.. 
and  not  thi'  uUsrepresentntion  itself,  iHinstitutes  the  uflenee.  (.^i-d 
37f!S,  .hinnni-y.  1S07 ;  «ee  Jt  312.  tmt^. 

1418.  The  act  of  enlL-iting  witliont  a  tlisehai'ge  from  a  prior  enlist- 
ment  wa.<  piiniNbal>le  as  frantlulent  enlLstuient  Imfon?  the  enaetment  of 
the  legislation  of  July  HI,  181*2,  there  being  no  doubt  that  the  woMier 
so  enlisting  is  iji  the  nnlitary  Ron-iee  at  the  time  of  sueh  fmuduh'rit 
enlistment.  In  sueh  a  cttse  it  is  not  neee.-iMary  to  allege  tlie  receipt  of 
I>ay  or  allowances.  The^e  words  weiv,  iiLsorted  in  the  act  of  181f"i 
to  meet  the  ca-ses  of  men.  riol  Itound  lo  twrviee,  who  fmiidulenlly  enlist. 
It  was  thought  that,  the  vii'W  might  be  taken  in  surli  t?Lses  that  tiiu  act 
of  fmudulent  eidistiuent  was  not  coinmitt^it  In  the  military  service 
and  would  not  la:  Hullicient,  takiiti  alone,  lo  form  the  subjort  of  a 
military  ehargi'. '  In  thesti  cases  thcri'foi'e  an  allegaiioTi  in  the  specifi- 
cation of  receipt  of  pay  or  allowauL-e-H  is  essential  to  properly  do.terilie 
the  militHi-j- offence  Of  fniudidi-nt  enlisfnieat  dc.tined  and  pi-ohihited 
by  ll]c  statute.     Cards  7"iT.'>.  i-'rhniunj,  ^'.9.9;  TBtIS,  Khnz/ny,   my). 

1419.  Where  v  soldier  fraudulently  erdl-it*<  without  a  di-schai-ge  from 
apriorenliatmeiil.  lie  may  Iiehrmighttotrial  for  desertion  and  fraudu- 
lent enltHlmenl,  or  he  may  be  restored  tu  duty  without  trial  and  held 
to  serve  either  the  fraudulent  enli>tjm*nt  or  the  one  from  which  ho 
deserted,  or  lK>th.  at  the  option  nf  the  (Government.  In  practice,  if  ho 
i.i  held  to  scire  only  one,  he  i.s  dischai^d  without  honor  from  tho 
other.  49.  443,  OiirJt,r,  1.S9I :  Cards  35H,  Srjit^rmher,  JS9^;  ailS» 
3hr.rA,  lSii6;  4Til,  .-Iw/iv^  1H98;  5.5»a,  January^  tS09. 

'In  II  recpnt  cane  {hi  ir  tVrx'er,  1(K{  Fiiliral  HctiorliT.  tK4j  (In-  irmrtMiiii:  "It  mtty 
well  Ixjiloutiled  wbi'lItLT  umlur  llivCiaii<tiUici<>it  frniiiiiilviileiilixtiiH-iilM  lwi  Iw  awlo 


uReiiuM  punMhublo  l>v  L->it)Hx  tiiHrtinl:  bi]t  tli<^n-  ■iiii  Wt  no  qiin-stiun  tliAt  the  ivccipi 
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14S0.  Where  a  man,  not  a  deseiter  from  a  prior  enlistment,  (ratidu- 
lenlly  enlists  he  may  ^>e  allowed  to  sen'©  out  such  pntistjm-nt  or  lie 
may  l>o  disebai-g^^d  therefrom  without  honor,  <ir  bromjht  to  trisi]  for 
the  nffeiK-e  of  fr»udiili.']it  ciilintiiicnt  tit  the  nptimi  of  tho  <iovcninir-iit. 
Card^  47;i7.  Au.jmt^  189S ;  5-tsl.  JO^'cetnhe}',  JSOH. 

1421.  Di^iimliticfltions  for  enlwtment  may  he  statutory  and  not 
(<tattilorv.  Co^^(rt'^s  has  sjiid  (act  of  Aufj^st  1,  ISji+j  that  a  man 
whose  (^ervif*;  during  hi^  last  preceding  tenn  of  enlistment  has  not 
been  honest  and  faithful  U  di!*qualilied  for  enlij^tnieiit.  iiiid  thi^*  gov- 
erns all  ivtTuiting '"ilfieeris.  But  wht'JtJ  Mn-b  service  has  hyvw  honest 
and  faithful,  there  may  la.'  dij»qu»litit«tions  which  would  justify  the 
rejection  of  the  applk-ant:  in  short,  the  fact  of  i^uch  honest  und  faith- 
ful servile  takes  him  out  of  the  cIhm?  whose  enlistment  U  pri»hil»ited 
by  the  act  c>f  Angui^t  1,  isy^,  but  does  not  prevent  his  enlistment  Heing 
fraudulent  if  he  eonceuled  fact*  in  regard  to  other  pti>viou»  service, 
which  if  known  wtuild  have  caused  h\ji  rejection.  Caixl  754^,  •/"»»• 
aty  uad  F'hr"<iiy,  I^W. 

1428.  A  deserter  fruiii  the  Navy  of  tbe  Unit^nl  8tate»  who  enlii^t-.  in 
the  Army  by  concealing  the  fact  of  »«uch  desertion,  commiU  the 
offence  of  f  rjiudulent  enliistnient  and  may  be  bitjught  to  trial  therefor. 
68. 1'l.  ApriL  mi.i. 

1423.  The  dishonoralde  distibargo  by  sentence  of  court-martial  <if  a 
tK>ldler  for  fnuiilulent  oulistment  is  r)ot  intended  as  a  rewif^wion  of  the 
c»ntract  but  a^  a  punJHhment  for  the  military  offence.  Ili-ing  diwhai-ged 
h\  way  of  putii^iinn'iit.  for  un  offence  (.Sec.  Il'IK).  Itev.  Si;-,  i.  he  i.-'  not 
entitled  to  tnivel  allowarK-a-*;  but  if  «ut?h  nentenco  does  not  provide  for 
foi'feiture  of  pay  iinil  itlluwances.  he  \t^  entitled  to  all  current  pny  and 
allowances  due  hini  at  dadr  nf  l!ie  discharge.  I'lirngrapb  i;i«(i.  A.  H. 
(1504  of  11H>1).  which  pr«nides  that  i-nlihted  men  di--ichiirged  for  fraudu- 
lent enlistment  shall  not  be  entitled  to  jwy  and  aliowurici's,  et<:.,appUeii 
only  to  summary  discharges  for  fraudulent  enli.'^tiiient  »nd  not  to  dis- 
cbargctt    by   court  martial   for    fraudulent   enlistmedt.'      Card   3008, 

FUNDS  FKOU  SAVIK08. 

1484.  Tbe  (M^mpany,  hof^pitul,  and  Muiilur  fuada,  not  1>eing  public 
moncy,  it  wa.s  formerly  fuld  that  ^toppagej*  of  pay  of  officer*  mid  sol- 
diers could  not  be  made  to  reimburse  these  funds  (XLVII.  iOi.  ./lo**-, 
1S83;  85.  18y.  Sepl^'nJm;  JSh'ff);  but  as  the  post  exchange  fund  has 
beep  rect^foiiied  a:^  an  agency  or  iostruuientaUty  of  the  Government.' 

'The  0>iiit>lT">Ilcr(>f  tl»j  Trtwsiirv  hel(!  ronint  oi"  lo  llii«  ri'^ilutmii,  in  npintou  iIhIiiI 
Jaiiiiurv  3h,  Ishk  (not  piihluhLif),  and  vhvtl  In  fupjion  ihv  vtuni  >■{  Fvniuiidei. 
dfti.lo.1  Atift,  VJ.  I»»7  (4  (Jump.  Ik-v-.M). 

'S-v  fxlnui  from  iKt/ivtuii  of  Court  of  Claiuio,  in  Dugnri  >-.  I'nitmL  Ht«t«w,  in  no(« 
to  {  20U,  ftotL 
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and  in  view  of  Ibo  reasont^  upon  wbich  »U(>b  c«npliii<ion  rests  /ifld  that 
»tup]riige«  may  li^f^lly  l>u  iiiiido  to  ri'iintmri^e  pijst  t'xcbango,  ixinipany, 
bakery,  hospital,  and  R-g-imenlal  f un<U.  CardJ:-  3171,  Jum-.  lS37f  7186, 
OctfJ^r,  1S99. 

1425.  Wbure  a  retii'ed  i<iili^t4>d  iiiati  eiiiliczzled  i-i-W,  post  cxcban^e 
fimdH,  /it'fd,  iti  view  of  tbw  fact  tliat  aiwU  fimdw  are  rt'cogiiizcd  att  an 
iiistruiin'iitality  of  thu  Govermiifiil.  that  bis  pay  ctmld  legally  l>c  Mtop- 
pp<l  lo  ifimburst!  thufW  ftiiicbi.     Card  3171,  June^  l'S97. 

1426.  Whom  cnrtaiii  oflit'er;^  had  iiiirmppriipriatiod  and  applied  to 
tluMi-  own  ii.s(s  :j>.'>Sit.Otj,  (!oiii[>aiiy  fundK,  rtrf/mr/uiiiinJ^  that  that  amouitt 
be«t*pppiMl  agaiiiwt  Ihpir  pay.     Cord  7lKtt,  Ov/ribtv^  1899. 

1427.  An  officer  at  the  time  of  his  death  wan  aeoountivble  for  ^fJOO 
company  fund.  \  boavd  of  survey  n>|xirt4Hi  that  hr  hud  li'ft  in  lieu 
of  the  itiouey  an  uiLiiidorsed  government  t>he<'k  for  that  amount,  pay- 
able to  hiw  order  and  pui"]»ortinj;  to  In',  for  pay  dne  him.  It  thus 
appearecj  that  the  odici-r  owed  tint  company  fund  ^ItlO.  and  that  tho 
(.Tovemment  owed  him  the  same  ainouut  for  salary,  the  t:hnek  not  hav- 
ing been  presented  and  paid.  Ademtl,  therefore,  tliat  as  i\x\  officer's 
pay  may  legally  he  .>itopped  to  roimbur&e  the  wmiimny  fund,  itAWH  lie 
:<top]HMl  apiinst  the  |my  due  the  de(reased  officer,  and  that  the  t^heek 
referred  to  be  returned  to  the  drawer  to  be  cancelled,  (.'ard  7!>57, 
AprH.,  1900. 

FURLOUGH. 


1428.  /Tp/f?  that  rt  department  commander,  in  acceding  to  the  appli- 
cation of  an  enli.«ted  man  for  a  month's  furlough,  would  not  be  author- 
ized to  unike  the  grant  conditional  on  his  giving  up  or  waiving  one 
month  of  the  thi-ee  inonthn'  furlough  allowed  at  the  end  of  the  third 
year  of  enli'-lmeiit  i>y  the  act  of  June  Hi.  IWO,  e.  -fcitS,  net-.  2,  The 
provisioiu*  of  this  act  are  liasetl  upon  public  policy,  being  devij»ed 
with  a  view  Xo  diuiiniwhing  the  great  evil  of  desertion.  In  thi.-*  view 
they  entitle  the  ^ddier  «.■<  a  right  to  the  furlough  at  the  titiu'  specified 
and  to  the  dtcchai-ge  at  its  expinirimi.  The  policy  ij*  extended  to  all 
>oldiers,  and  the  right  madeabstdute.  It  ir*  not  even  declared  that  the 
fufloujjh  *u'  di»chiii*ge  f*hull  '«  allowed  under  *' regulalionp  to  l)e  pre- 
Hcribed;"  the  grant  is  unciualitied  and  unre»trict*Hl.  Any  condition 
impeded  by  a  conjtuander  wouUI  thus  be  in  i-ont raven tion  of  the  tenus 
and  [Kjlicy  of  the  hnv.  Tlie  furlough  givi-n  a  f-oldier,  pending  the  tenii 
of  enlistment,  under  par.  10!t  or  1 10,  A.  R.  (18S9),  is  an  altogether  dif- 
ferent matter  and  fhtmld  by  cons-iilered  as  quite  independent  of  the 
fiirlc)ugh  ]>rovided  by  the  act  of  1S90.  The  foriuer  furlough  iw  in  the 
conuiiandurV  discn'titm  under  the  iTgiilations  and  should  be  gi-anted 
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Oil  tbe  merita  of  rach  case  an  a  f*epnratR  iim]  iliKlinrt  asxi  and  ordrr  ijuite 
irres|KH!tivo  of  tbe  Htututory  furlouj,'h  that  may  lie  eiiriiecl  by  fiiitliful 
servitv  at  the  end  of  the  thi-ee  yenr>.      64,  ^21).  Man^h.  ISU^. 

1429.  I'nder  the  provinions  of  see.  '2  of  tbe  act  of  June  l(i,  1S9(), 
granting  a  tbrtie  montb.s'  fui-lougb  to  .-soldiers  after  three  years  of 
''faithful'"  serviee.  hfltl  that  it  would  not  he  exixniient  to  adopt  an 
intlexihie  rule  lliat  ii  sol<lter  who  nt  any  prior  period  of  bi^  enU.stmcnt 
liad  hpeu  eonvifted  of  a  tiiilitury  offcnee  shoufd  Iw  deemed  inelijfiMc 
to-^iich  furlough.  As  regards  offeuees  other  than  desertion,  eai-li  ease 
tihuuld  properly  l>e  left  to  be  decided  upon  it^  on'n  merits  at  tbo  db> 
cretion  of  tbe  Secretarv  of  War.     48.  20.  June,  1891. 


G. 

6AMBLI1T0. 

1430.  (jamhling,  jm-  ae^  does  not  con.sfitul^.'  ii  inilitnry  olTenee.  If 
indulged  in,  however,  t-o  sueh  iin  extent  or  in  .>iK-b  a  tnanneriis  to  give 
it  the  character  of  a  diHordcr  "tfl  the  prejudice  of  good  order  and 
military  di«;iplitie"  in  the  jien-^e  of  Art.  '>2,  or  uTideri-ireuni«lanw«  w> 
pei'j^onfllly  di(«cr*Miit.il>le  as  to  hriiig  it  within  tbt*  dexeription  of  "con- 
duct unbecouiing  an  officer  and  a  gentleman."  it  may  of  course  be 
taken  cognizanc-e  of  hy  rt<^oiii't  nnirtinl.  The  .\rniv  Ucgiilations  recog- 
nize it  H-  peculiarly  ol»iecti(»riatiIc  when  prHctised  Uy  a  disbursing 
officer.'     XVI,  381,"./i//y.  1S66;  XL,  32,  Ortoh^,  1877. 


GARNISHMENT. 

1431.  It  is  well  settled,  upon  cun^iderutions  of  pulrlic  {Hilic}-.  that 
funds  in  the  iwssession  of  a  [myinastcr  uf  thf  army  or  otlirv  (|islini"sing 
agent  of  the  Uintt'd  States,  due  as  pay,  salary,  or  «agi's,  tti  un  idGcer 
or  soldier  of  the  army,  or  other  government  employee,  cannot  bo 
attached  iti  u  -iiiit  instituted  against  siii-Ii  oIEi-cr.  Sic,  h\  a  private 
cmlitor,*     Vin,  4i»8.  May,  IHOJt;  XX,  41-1,  F^>ruary.  J8GG^   XXXl, 

't*»H?,  in  a.  C  M.  O,  18.  \\'»T  IJfpl.,  ]R7I,  a  ca(«*urK<1i8l)iir)<iiiu  (tffifer<iinviiL'lMnl 
uii[iil>IIuu,  us  un  ofTL-Eiif  UEi'IiTArt.  Q'2:  und  iidIu  tliurvuuirkiful  inv  t\-VRMvingmit)K>r- 
Ity  afHiti  *n  Inftumv  .»(  Iliia  cliwa  in  l.i.  0.  2,  iK-nt.  of  Ariw'tm.  IM7S,  In  an  curly 
cjwt- — ill  II,  ))-  104,  II-lnD',  iif  Aniiy,  lUXi — it  Wiw  luO<!  tlmtmljiirn  lij-  m.  ilinljiingng 
otDi'vr  tliHl  111-  huil  i'Iuv'.hI  for  Ut't  Biuail  !!ttilLi;a  tu  i-iuliuiu^T  tliv  MifL'ty  ot  the  public 
{linfls  ftitniT^lfl  to  nis  rhiim-.  wji«  not  a  fMfftcieiil  cxi'ii?<-  for  his  tnuiihUn^.  in  %'icw 
i.f  111.-  r>->ni!.-ili.:in.     Si^  iwr.  7>yil,  A.  H.  i.f  IH!)-^  (t572  of  IWli. 

* liufliaimii  r.  AK-XttinliT.  4  Iluwanl.  20;  Avi-rill  r.  Tuikt-r,  2  fniiKli,  (.'.  V.  .%44i 
TiVTTr  l.iilicy,  I  MoAnliitr.  !)H7;  13  0\-inii.  \l.  i;*-ii.  5ftli.  AikI  llie  Ranic  i>fini'ii)Ie 
Ma|)j)li«Nl  to  riionwD  dm?  (rum  inuiiii-iii»l  otriMiraliiim'.  Hiiwllmni  t.  ^1.  Lmiin,  11 
Mo.  5tt:  Biiriilmnir.  Fyii'l  .in  Im:  \;y  WW.  211;  Wilwii  r.  Bk.  ot  U.  .W  (ia.  t»; 
Pniitl  r.  Arni«trung,  ofi  AIh.  HWr.  Hoi>ne  Co.  r.  Kfs-.k.  31  Ark.  ;iS7. 
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J873:  XXXn'.  26,  Xoiywf^-r,  W7^;  CiirdH  IfiOl,  D,-^Ynifi^r.  IH05; 
2767,  I>a-rm}ffri\  1K%.-  48H7,  Sept^/nfMr,  I,SiM;  ttMS,  MfircA,  1S90. 
Whero  indexed  tlin  pny  dun  )xaa  hnpn  paid  over  to  8  tliird  person  an  the 
niithonzpil  agent  or  ntlornov  of  tlif  ]"nirty  ciititlod  to  r-ci-etvi*  it,  it  may 
be  jittached  hy  the  garniwhcf  prowsr*  Iii  the  UaiidM  of  Mirh  prrHOo. 
Curd  48*i7,  irujtni, 

1432.  Tlic  prinripio  U  well  e.stnbiished  tbat  money  in  the  Imtidf  of  a 
disbursin^r  agent  of  the  I'fiited  States  i.s  not  subji-cl  to  uttarhment  in  a 
suit  by  a  ci-editor  of  a  party  to  wboni  such  inouey  is  due  and  payable. 
A  niilttfli-y  disbm-Minjf  officer  is  therefoix-  not  empowered  to  pay  mon- 
eys in  his  iiitnds.  due  a  government  contractor,  to  any  ci-editor  of  such 
oontmctor,  or  to  any  person  other  than  the  contiwctor  hiuisolf,  or  his 
agent  orHllorney  or  personal  repreocntntive:  norcun  lie  be  innde  liable 
to  pay  over  any  (.mrt  of  such  moneys  a.-*  garnishee  in  a  suit  brought 
against  such  contractor.     LIV,  514,  Jitnuary^  1888, 

1433.  A  genenil  sei-vko  clerk  iweived  frtini  a  paymaster  of  the  army. 
in  {taytucnt  of  his  iiionthly  ]my,  ii  check  iii>oa  a  national  bunk,  which 
Wtts  tt  IT.  S.  deixwitnry.  On  presentation  the  bunk  retained  the  cheek 
and  refused  luij'nieril  on  thi'  grt>unil  that  the  county  sheritf  liad  levied 
an  altaciiinent  on  all  llu>  projx'Hy  of  Ihe  payee  in  llie  bunk.  lirhl 
that  such  refu.-ml  was  legally  unftuthorized.  The  pay  due  was  public 
money  in  the  hnadn  of  the  dej>ositaTy,  and  cokAA  be  |Miid  only  to  the 
payee  of  the  check  or  hi.-?  oivler.     M,  3t;i,  Juhj^  1<S93. 

1434.  A  creditor  of  a  government  contractor,  to  whom  the  Govem- 
ment  owes  a  hiilnnee.  cannot  attain  the  object  of  a  foreign  attachment 
by  bringing  suit  against  the  contractor,  and  joining  with  him,  iw 
defendants,  the  United  States,  as  also  the  officer  of  the  antiy  who  exe- 
cuted the  contract,  and  pmyiug  judgment  ugainst  the  United  State.«, 
or  for  an  order  of  court  upon  the  olKcer  to  psty  over  the  amount 
claimed.  An  individual  cannot  be  allowed  ho  to  control  the  operations 
of  the  Government.'     40,  251,  Aprils  1S90. 

0EHE2AL  STAPF. 


1435.  The  General  Stjiff  uf  the  aniiy.  consisting  of  the  ehief^j  of  the 
stall  eorpe-  and   inferior  officers  of  tlie  i^ainc.  ctinstitute  the  Stall  of 

'Mt>«^iver,  when  BiiitwinitiBted  aiiainvt  tho  I'niicil  StfttM.  thcplaintiff  in  requited 
to  nnxH"**!  aix^riliii^r  to  t tie  pr<ivi«iiiiii«  of  wcf.  4,.^  ami  If  of  ih*  wt  i>f  MiirchO,  1887, 
c.  .'w,  and  iuiipI  tluly  wr<c  a  ('oi>y  u(  Uie  |H'litJnii  uihmi  lliu  ]mi|)er  I'.  8.  dbtrirt 
atti^niey,  as  notice  lu  iippe»r  ami  (Ic-f(.-u<l  tlic  inu-n-f>t(>  of  \\w  I'niu-il  Stated,  and  tnail 
ftcdjiy  to  the  Attorn»!y  <,ti-iicni1,  Ac— ii  jjnj«Kliire  whiirh  Jjiid  nut  been  followed  in 
111  it)  nute. 
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thpC'oniinuiutm-in-cbief  of  the  Army — thf  IV'sidt-ot*'  As  8ucb,  lliwte 
officera  Hfp  prxiprrly  undiT  Iho  inniiediutf  dirr'ction  of  tlie  Serrt'tarv  of 
VChv.  who  actfi  fr>r  the  I'reHidcnt  in  the  lulministration  «>f  tlu-  iiiilitMry 
departuiept.     XXXVIU,  a^jS,  Atwu^i,  1870;-  XL,  IT.  Aj^ril,  Jii77. 


H. 
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1438.  In  a  proclainiitiDn  of  May  i".  ISiM,  the  Pre»*klent  authorized 
the  romniarider  of  the  I".  S.  force?*  on  the  Florida  coa«t,  if  he  found  it 
necessary.  **to  tuiutp^nd  there  the  writ  of  fuAmtt  corpus."  By  G.  O. 
1*H,  "Wur  T)ci)urtini.»til.  Au^'.  1^,  l?ii»2,  tho  President  stiNpt!iidwI  the 
privilege  of  tliu  writ  of  hiih^xm  cf/r/'u-'  in  vu^es  of  poiwJiis  liuble  lo  dnift 
who  hbould  utU-nipt  to  depart  to  a  foreign  eountry,  or  («hould  abtserit 
theniKclver'  from  the  StiiU?  or  coiinty  of  tlit-ir  ii'isidLMii-e,  in  aiiticipiition 
of  a  draft  to  which  they  would  be  ;ml>juet.  Ily  ii  pr'n-'laiuation  of  Sep- 
tember 24,  1862,  tho  President  declared  the  privilege  of  the  writ  sua- 
IHinded  in  res|M'et  to  tdl  pi'rwutiK  iirrcfited  or  iiiiprisnned  "ihiriti;,' the 
riMndlion  by  any  niililnry  iiudiority.  "  oi"  under  ""Mentenir  of  nuy  conrt 
mnrtial  or  uitlitHry  roinmir^Hiun."  Thewe  pifM-hinintionM  and  ordt'irs 
wen>  all  \»isc<\  upon  the  thei)ry  (Imt  under  Art.  I.  Sei*.  1*.  |Mir.  2,  of 
the  Con*^titution,  or  <itherwi>*('.  th»^  Pii'sitlciit  alr>ne,  in  the  iihsenee  of 
any  iinthority  from  C'ongrcsB,  was  empowered  to  f^iwpend  tho  privilege 
of  the  writ.'     See  1.  .S4:».  >V/.^wVr.  tfiOe. 

Uut  iti  the  t'olUiwiiig  year,  by  the  m;t  of  CoiigresM  of  Mareh  3, 1863, 
c.  81,  B.  1,  it  wiirt  provided:  "That  during  the  p]-e!<cnt  rpbellion  the 
Pl-e.sidcnt  uf  the  I'nitcd  States,  whenever  in  h\>  jiidginent  the  piiMic 
safety  tuay  require  it.  i.s  iiiitborizi?it  to  .-;uNpi^nd  tin?  jjriviletje  of  tho 
writ  of  hahiMM  lyrjum  m  aiiy  fuw?  throughout  the  United  Stwtes  or  any 

'HlCK-'iiH'li-r.  MiliUry  L>ii'liiiii>ii'>,  title  "lu'tieral  Slaff,"  iletiiien  thi»  leriii: — "'The 
body  <i[  iitHceni  eiitnictt-*]  wilh  tlie  ^■nfmlcliicie.''i>f  llifannvin  airi  of  a  citmmaiKlcr- 
iixhic!."  **.-e(J.(l.  II  ami  28,  A.ii.O..  umiil;  nU>  twf.  U-t'tfn»uf  Sw-n-tui)-  .if  War 
to I.teiit6nanl  (ii-nenil  Sheridan  (5t«i;i,  A.'.i. f>.  lMNA\i)ale<l,  n-eptn-tively,  Dec-, H,  1894, 
ami  Jan,l",  IWt'i. 

'  Tho  (lueKliun  whether  the  Pnoiiletit  waA  uutlmrieei),  in  hia  uwn  lUiicrelloii  and 
iiiiWi-eiinentlv  of  the  caiii'tion  "i  ( 'cincrvMs,  !■)  exerci**e  thin  jjower,  wiw  tiittcli  'li»- 
ctbM^I  early  m  tli»>  rivil  war.     The  hiUfft  anniiiienl  io  favnr  (if  the  exiHtencii  uf  (lie 

Ewer  in  the  rrwiilfiu.  i.t  rontamDJ  in  Mr.  H<irai«  Ilinm-y'a  treatiflo  en  "The  Frivi- 
H*  of  Ihe  Writ  of  lliilif'is  Oirfiun  uih\vt  tht*  t'iin#tit«ti*in."     AikI  »ee  aluo,  JCr  fxirtt 
Fiflil,  5   HlaU-li.  iW;   Opani.m  oi  At.  <ien.  Bales  iu  10  HyAm.  74.     TIii>  wi-icht  of 

KUtial  niithoritv,  liowpvt-r,  was  tho  nthcr  wav.  Kce  Kc  piiilf  Merrviiian,  Taney, 
-.i;  McCall  ..  .McDr.well.  1  Abbott,  I',  y.  it.,  212;  "Jriifin  r.  WUoox,  Jl  Ind.  383;  In 
re  Kemp,  16  Vk'm\  SS-^;  In  re  Oliver.  17  uf.  703. 
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partthenHif;''— C"»nigresn.  Iiy  thun  asserting  the  right  in  ilHeirtnuiithor- 
izi^  tli<*  Hiixpon^idii.  ii)i|ilyirig  that,  in  its  opinion,  thn  ])owprto  suHpeod 
did  not  restdt*  in  tlu'  Pivwidpnt.' 

In  sundry  piirttc  nlar  cawos,  referred  to  the  .Tudgo-Advot-atc  Getipml 
by  thf  Sprretary  of  War.  of  (lorsons  d<*te<'Uid  in  holding  t-ontw^xind- 
eni-i'  with,  or  giving  intelligence  or  otherwino  landing  iiid  to.  the  enemy, 
an  al«i  in  oltntnu-^ting  etiliHtmentit  In  tlie  army,  &c.,  tho  i>pinton  wa* 
cxprpssc<l  timt  thi'  suf*|wn.Hion  of  the  writ  by  the  Pivsident  woidd  l>c 
legally  justitiod  undor  this  act,  11,  174.  45H.  ,ly>n?iind  J^/.v,  /-W-J' 
in,  "i'l.  .f<iitcy  h^fj-i.  The  instanres,  however,  of  siwiwnsion  in  indi- 
viduiil  iii-ses  weronotmiinrroii-s;  for,  pn\st>ntly,  viz..  on  Sept.  15.  lrt6S, 
and  purriuiint  to  the  act  of  March  isr>3  alK)ve  ril<^d,  the  Pnwident 
issued  a  imxrlanmtion  suspending  the  privilogt^  of  the  writ  generally, 
and  "throughout  the  Ignited  Slat*^"  in  all  cuses  "where,  hy  the 
authority  of  tho  Pre.sident  of  the  United  States,  inilitjiry,  naval,  and 
civil  officers  of  the  Urdted  Staters,  or  any  of  them,  hold  iw^rstons  under 
theirt-^inimand  tir  in  their  custody,  cither  a-s  pi-isonei-s  of  w»r.  ?»pie!«, 
or  Aidei>  or  ahettoi-s  of  the  enemy,  or  otfii-ers,  soldicii*,  or  seamen 
enrolled  or  drafte<ior  mustered  or  enlisted  in,  or  belonging  t*:>,  the  land 
or  naval  foii-e.*  of  tho  Ignited  States,  or  an  deseitetfl  therofroni,  or 
otherwise  (inionuhle  to  military  law,  or  the  rule,-^  and  articles  of  war, 
or  the  rides  or  regubitions  proserilwd  for  the  military  or  naval  »erv- 
iccs  by  authority  of  the  J're^^idenlof  the  L'nitedStBte.s,  or  for  ru^tstiug 
a  draft,  or  for  any  other  olTenee  against  the  niilit«n"  or  naval  servitii." 
In  a  case  in  which,  liy  the  oiwration  of  this  laut  proclamation,  the  writ 
was  (<u»[>«ndcd,  /c/r/ that  any  jiidgw  or  court,  whether  of  the  I'riited 
States  iir  of  a  State,  would  be  re^iuired  to  dinndi*,-  the  writ,  on  Iwing 
advised  (in  the  inuiiner  and  form  indicated  in  the  act  of  March  S, 
ISCIt,  e.  1)  that  the  putty  Rt>ught  to  be  relieved  was  "  detainetl  as  a 
prisoner  und»'r  the  aulhurily  of  the  Prcwidenl.''     XV.  loT.  ,I/i/y.i^6'J. 

1437.  liy  »  protrhiniation  of  Dec.  1,  lSti5,  tho  P«>sident  "revoked 
and  annulled"  the  (-usijensiuti  (by  proclamation  of  Sept.  15,  lt*tJ3|  of 
the  privilege  of  the  writ  in  certain  States,  including  New  York.  Jli^d 
that  such  revoi-atioii  did  imt  operate  to  authorize  the  dischai^.  by  a 
court  of  that  State,  of  a  prisoner  detained  in  military  custody  nuder 
color  of  the  authority  of  the  Tniti'd  i^tntcs.      XXI.  H2,  Ihvrmhrr.  I^o. 

1438.  Ilut,  indo|:H>ndcutty.  on  the  one  hand,  of  any  proclamation  or 
act  of  ihe  President  susiMMiding  the  privilcgi^  of  the  writ,  or,  on  the 
other  hand,  of  any  proclamation  revoking  a  previoij.*  sn»(>cnsion,  and 
on  constitutional  grounds  a\nm\—/ie/d  that  no  court  or  judge  of  any 
State  could  in  any  instance  be  authorized  todLschai'^,  on  hnhea^  corpus y 
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H  pei>*f)n.  militftiT  or  rivil,  heUl  in  niiliuirv  rustody  by  the  luUhority 
of  the  I'tiited  States.  XIX.  !t*J.  ffr-rff.Ur,  IS'i^:  XXI,  Sti.  133, 
Dtvtinh'.T,  ISGS.  And  /»(V'/.  |)ai"ti(iilarly.  in  rojpird  lo  suUliers  »rresti-'d 
or  confined  liy  tho  niilitary  aiithoritie!*  under  a  elmiye  of  or  sentence 
for  dpsertioii,^ — that  their  disehnrpe.  upon  nny  pruiind.  l»y  writ  of 
ftabfitK  a*rpMA  was  wholly  bc3*oiid  tlie  jurisdicticdi  of  »ny  State  ti'i* 
bunal.  II,  34,  IflO,  4ft*,  y^tartf  to  Jum,  ISO.i;  III.  104,  y««'.  iUfi^: 
V.  3[<8,  Dweiiifivr,  ISO-}.  So  iW/A  in  regard  to  persons  ane*t«d  In-  a 
provutit  Qiati»bal  as  deEHMteiv  for  not  renpitndin^  to  a  draft  in  tiuic 
of  WBF.  HI,  457,  67s,  Au^mst  and  Sejft*.7nf»tr,  JffGJ.  And  further, 
^d  that  no  State  toiirt  tould  have  jurif<dietion,  on  a  prueeeding 
for  the  di-Mrharjfv  by  writ  of  hnh^ifi  rttrpw  of  ait  enlirjtvd  soldier,  to 
p«*<  upon  the  queittion  of  the  lejrality  of  th*  wjldier'a  enlistment, 
or  to  discharge  hini  fj*oni  hi?<  (.xjutraet  of  enliatuient.  on  the  ground 
of  itr*  invalidity  Hy  reason  of  uiinority,  iion-con»ynt  of  paiviit.  or 
other  caiiBe;  the  authority  to  discharge  from  the  rentrainl  atui  obli- 
gation of  the  ordinary  military  f^tiitu;*  being  eunnidcred  to  be  goveniiHl 
hy  the  same  principle  n»  that  tu  discharge  from  an  arrwt  or  conline- 
nient  under  a  military  charge  or  ^entenoc.  or  from  the  em*tody  of  u 
U.  S.  marshal  mider  civil  procesn  of  the  I'nited  State-i.'  XX.1.  157, 
Jantuijy,  JfidO,-  XXIX,  140,  July,  JiiV9;  XXXlil,  :i71,  Aiujmt,  m^; 
82.  3I.S.  May.  1SH9;  Card  394.  Sept.^h^i\  IfOi. 

1439.  And  h^hl  that  a  State  cotirt  wa.-*  imt  authorized  to  discharge 
on  fuihtu»  a/rjjtuf  a  civilian  held  Ity  tin*  authority  of  the  I'nited  States 
as  a  (Convict  under  wntfliice  of  a  niilituiy  i*onimin«ion.  XXVIII,  5»>, 
AurniJtt,  IH&a. 

'(Jlijuweil  to  thic  vifw  wsw  \\w  opinioti  of  AUv.  (.iuii.  I^tanlwrv  in  <irtmjlev>  ciwe 
(ftrU>t>er,  lMi7),  12  opine.  At  \ivn.  inK  Bui  iii  Ihiviiiliur,  1871.  the  nilins  nf  the 
jtulK^Advooite  (leni'ntl  in  \\\w  cIshb  uf  vtaret^  uuff  iiniitHiiici]  l>v  tiiL-  I'liitri.!  SIhIiw 
Supreme  C'i>urt  in  TurhleV  Case.  lU  Wnlltife,  3W7,  in  wliich  tlic  i«'ljniK-nt  of  a  J-iale 
ooort,  whtrh  Kail  onletfl  llic  ilisiOiaiT«',  (in  Imhi-'in  '^>rp>if,  i»[  ud  (■iili>-UHl  m.l.lii  r  fiMni 
"theciifrtijily  of  ai"eiTuiliiipMltic»'r."  i'.  r.  frmii  tliuuhlJKMtiun  ul  hi*  I'rintracl  "i(  eiiiiiit- 
Dictit,  oa  Xhv  KTdun-l  tlmt  \w  \\w\  viiYv^ivtX  <Khvt\  iin-lur  vit;ht<.n.-tL  ytiint  ut  ni^  aud 
vithout  his  ffltlii'r'fl  i-<>nH>iiU  wiu*  n-vi-nnil  at*  itn  uiiexni^hutiontil  ar«-*uni{>ti(m  of 
aullmrity.  In  aiiplyin^  tu  the  ciuk-  \\\v  pHndpl^  liil<l  duwn  in  AhloriiHU  r.  Ikxjth,  I'l 
IIowarLl,  nWi,  llie  C'onrt,  by  I-'ikui,  J.,  olwrviM:  "8t«le  JTnlfituf  ami  State  courta, 
antlioriztil  hy  laws  of  llu-ir  Plal*^  t<i  iiwue  vrHl*  of  hnhen*  cirfiu^,  have  nniloulili-illy 
a  milt  tci  ifvnie  the  writ  in  any  iiiiH'  wlifrt-a  {xtrly  titiallH^i^)  tu  lie  illiyally  rmiHii-il 
within  their  ttuiiu,  utilt9«i  it  ai)|Kwr)>  u|i^>n  liiKU|i|i1ii-iitiuu  llial  111-  i^  CDiitiriLil  un<ler 
thetuthority,  nr  claim  und  enli)r<if  tlieaiitiiriHty,  cf  tlic  I'niti-'l  States,  !)yan  ottticr 
of  Hiat  inivt^muifnt.  If  mnli  luit  «jii>«-.ii-  ii]M>n  iln-  Ajiiilk-iiliiiii  tin-  writ  cImiiM  l-y 
refoHMl.  If  it  tlu  ti'it  atrtieur  llie  judite  "r  L'tirl  i^ruiiiic  ttie  u  Ht  luu'  &  ri|tbt  I'j  iunuirv 
Ini'i  the  cKui^'  (if  itiiprisoiimcnt.  auiI  awcrtiiin  liy  «hnt  tMiiliuntv  ihi-  |it'r«)n  in  licld 
williin  t}u-  liniitM  ol  tht>  Htiiti.*i  and  i1  iii  tlie  duly  of  tin-  tnarxliul,  ur  iitlirr  <jHiixir 
luiviiiic  i-uiftudy  uf  liie  priaoiier,  tu  kivu,  by  a  pmiR-r  return.  Jiifonjialieii  in  tliis 
rwpwt.  His  return  ti)ioiild  t*  HnfflrienI,  In  IM  dftail  of  faelM.  to  nhow  dirtinctly  tlint 
tliv  ■iiiprixtiiiiM'nl  in  nniliT  llii- Kiitliurtty.  or  rluiiii  and  rij1i>r  i.if  tl)4!  aiitliiirilv,  of  (tic 
Unitf<ri^latfK.  anil  to  exi-hidt-  tlieHuvpii'lou  of  iiuini'-iiiojL  or  oppreK-ion  kii  hi:'  part. 
And  the  priiix-wiir  onlfrMindtT  whu-li  thi-  prii*inier  ia  h^ld.  i^hniilil  be  ]inHlii<-(i^  with 
tliv  rvturii  and  ■iibinilt*^]  to  iiix]H^rtiitu,  in  unler  tbat  the  iimrt  iir  jiidifi*  i>t'<uiii)i  ilie 


1440.  Whern  a  writ  of  /mbtuft  eifrjfun^  issued  \i\  a  State  court  or  judge 
f«r  \\io  relief  of  n  poiMoii  held  in  nrivst.  coiifiiu-ruc iil,  or  utuli'i-  f>nliHl' 
m^nt.  In'  the  military  iiiilhoritii*.  is  sen'pd  iii«>ii  a  military  olfirpr,  he 
is  not  riH]uimd  to  erouiply  with  the  dirt^ctiori  nf  flie  writ  to  pitHiui*e 
bcforo  the  (vmrt  the  ftridy  of  the  pci-soii  so  held.  It  is  hutfii-ient  fiir  liiin 
mefply  to  luiikc  return  shuwiiig  clfiirly  that  f-ui-h  [wrstJii  i.s  held  hy  the 
authority  of  tht^  fnllt^d  State's  aa  a  dcMortt'r.  or  under  a  rontract  of 
enliHtment,  or  othenvise,  u.s  the  cawc  may  he.'  The  Stale  eourt,  upon 
iH'ing  tha-i  apprised,  will  pr<»perly  ditiinias  the  writ.  Ill,  liH.  -fun. , 
ISfU;  XXI,  157.  Jmnmrtf,  JS66. 

1441.  Where,  prior  to  tUo  decision  of  the  V.  S.  Supreme  Court  in 
Tarble'a  case,  a  State,  wiurt,  having  is«ueci  a  vrrit  of  hahran  f^/rptin  in 
a  cane  of  a  luililiLry  prisoner,  attempted  to  enforee  a  process  of  con- 
tempt against  the  affieer  in  eharjje,  who.  though  duly  making  a  return 
showing  ttmt  the  party  was  detained  hy  the  authority  of  the  I'nit^'-d 
Staii-ri.  ivfused  to  produce  hi;*  \\w\y  in  court, — held  that  such  attempt 
ahnuld  he  re--*iHted  by  the  officer,  who  should  he  supported  in  his  vesimt- 
ance  hy  such  uiJliiiiry  force  as  might  be  necessary.  III.  JJteJ,  Au<fii'it, 
JSai;  XIX.  ;W),'i,  I>t^.'mK'r.  ISGo:  XXI.  ya,  iJec^mih^r^  I86S.  So,  whe.re 
H  Staw  court,  afttr  -^uch  a  return,  still  assumed  t«  prtH-t^Hl  in  the  case 
and  Ut  order  tJie  discharge  of  the  party,  here  a  soldier  in  anv.st  as  a 
deserter,— ^»^^/  that  the  execution  of  such  order  should  be  i-eaiijted  aud 
prevented  by  military  force.     IJI,  104.  Jtuu,  J^OS;  XXI,  l.'»7.  Janu- 

1442.  U'here.  prior  to  the  decision  in  Tarble's  Ca*e,  nn  officer 
luulcrgoing.  in  a  State  ^lenitentiary,  a  seatonco  duly  imposed  by  a 
court-mat^ial.  was  dischjLi*ged  from  his  imprisonment  by  n  State  court 
and  was  at  largfl,  adiu^ii  that  ho  be  forthwith  reairested  and  ren-on- 
fincd.  XXX,  .^^i.  A-'v-*«A^r,  1W9.  So.  in  a  caseof  a  siddier  discharged 
fivim  his  enlistment,  on  the  ground  of  minority,  by  a  State  court* 
admitfl  that  hr-  beaiTcsted  by  the  military  authoritie-s  and  held  to  serv- 
iee.     XXX,  ina,  JA//-./,,  1S70. 

1443.  But  in  a  ease  of  n  soldier  or  other  pi'raon  held  in  military  cue- 
writ  mayr>L-(a}iatt)i(>iiriirunor!eht>1d  livtlie  oftic-prin  pnrxl  faith,  timler  the  anthnrit;r, 
or  cl»im  anil  fukir  t-f  the  aTithnrity,  uf  the  I'niteii  Stat*■^  rikI  rnjl  imJer  the  Mirrw 
pn-U-ncL'  of  having  tmch  mithonty.  •  •  •  The  t^iatc  jwIjjb  or  .^uite  court  fh'iiilij 
pmoetfl  iiii  further  when  it  apw-an',  from  tho  npplWtion  of  lhi>  |>«rty,  or  the  n-ltirn 
Itimlf,  thntllif  prisr-iier  \i  heM  by  wn  f>lti'»-r  of  the  Unite")  StalCH  iintlvr  whal.  in 
Irulli.  pm^drta  lo  bo  tiii.-  authority  of  the  I'nitetl  8lBt»w;  that  ip,  an  anthorily,  tlit? 
vttlitlily  of  irhifh  iato  l»c  ftctennincd  l>y  the  t'nnstitiitinn  anii  Iftwi*  of  the  I'nin-tl 
Ktati>!'.  )(  a  [Miiv  thuv  \\\A'\  \v  illtinilly  iniiirisoTie-l.  it  in  for  tht<  ei'tijlH  ur  jinliciul 
ufBivnt  of  ihi?  rnhitl  Sta(4.t^.  and  lliurewiirCM  nr  olticcn' alone  lo  khuiI  liirn  tt'h«w," 
Thi?"  ihTifiitn  [Hit  in  eml  to  ii  contrt^vervy  of  many  vcurs  t-tandint:.  and  sweiil  away  a 
mas'  of  i-ntintiT  riilint;*  hv  Ihc  StMie  courli<,  thv  majority  uf  which  IukI  eastaineO  the 
aurhnrJIv  of  (he  Suito  judiciiiry  in  juich  «iw«. 

'  Ht*  I'ttAtliia  froiti  Tarlilf'jt  (!'».■*«•  iti  liist  uole. 
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tody,  in  TFhich  a  writ  of  hahnit  fyrt-jnM  U  issued  by  the  Uhit^  StaU* 
jtidiciftn- — a  c">-«idiiiflte  hmiK-h  tif  the  !*ttmc  .•.(n'orci[j'iity  a--*  tlwt  liy 
which  the  party  U  rcstraiinMl — it  i.s  the  duty  »if  tht»  olViccr  to  whom 
the  writ  i»  addi*eNScd  to  ntako  thefoto  a  ftill  return  of  tho  faots  iiiid  to 
Krini;  into  court  the  l>ody  of  such  party,  submitting  to  the  court  the 
wholo  I'liiPstion  of  authority  and  di.-wharjfp,  and  abiding  by  its  decision 
uud  order  in  the  case'     XIX,  877,  and  XXI,  157,  January,  J366. 


HOLIDAY— PAY  FOE. 


waft  providod  that  thti  "/;rr  t/u-t/i  rniployiws"  of  the  United  Slates 
should  be  allowed  i-ertain  days  an  holidays,  uamiiij,'  Janiinry  1st,  Feb- 
ruary '22d,  .luly  4th  sjuI  Drwnila'r  iifith,  togethiM*  with  "sui-h  days  na 
may  be  dr-sig-nated  by  th(^  President  as  days  for  national  thanksgiving," 
^_  and  whould  receive  the  j*ame  pay  for  tbowe  (hiys  a.s  for  other  days. 
J^//rM  that  wbilo  sneh  nmployees  might  Im  allowed  by  the  Secretary  of 
^  War  to  enjoy  the  Saturday  half  holiday  established  til:  New  Orleans  by 
a  statute  of  Loui.siana,  they  could  not.  if  takinj,'  the  holiday,  legally  be 
paid  for  such  time.     62,  31.  Octnfury  189J.     Where  siueh  eniployeea 
have  Iieen  prcwiit  for  duly  either  before  or  iifter  ii  lii>lid!Ly.  but  not 
^_pre»ieRt  lioth  before  and  after,  beinj^  ulisent  il  day  or  more  cither  prior 
^for  subsequent  thereto,  they  are  entitled  to  be  paid  for  such  hrdiday, 
^  unless  their  employnient  wan  lenninated  the  (biy  before  or  be^Tin  the 
^_day  followinj^  it:  in  which  ciwert  they  would  not  be  employee.-*  of  the. 
■Vnited  Stat*-;*  at  the  time  of  the  holiday.     Card  5879,  /V/rw;yi/.  Jft09. 
^^       1445.  i'(Tfi!'-m  employees  suspended  iind  not  iit  work  (luring  a  period 
which  iacluduti  a  holiday  aix>  not  entitled  to  pay  for  the  holiday.    Card 
1668,  Aii^ujtt,  1895.     Xor  L-an  employeea  who  work  on  h  holiday  be 
j^lvcn  (Unible  pay  for  such  sen-ice  in  ihe  Ht)rtence  of  a  statute-  expro**Iy 
jaulhorizing  tin-  same.     Card  4.135.  Jujie,  ISO^i, 

1448.  On  .laruiary  1!*,  l.S'.»3.  Ihe  President  proclaimed  that  on  the  day 
[(January  tiUT.h)  of  the  fuiicriil  oT  cx-PreHidnit  Hayes,  nil  public  busi- 
tticss  in  tJio  dcpurtnu^nb-  sbiudd  1k>  susjiendod.  Tlits  iii>t  beiiijj  one  of 
[the  da\*a  included  ait  public  holidays  hy  tho  joint  rriHilutinn  of  Janii- 
lary  fl.  Il^f^.^.  hilff  that  \hv  />rri/'\in  employees  at  the  Watfrvliet  At'senal 
[^erc  not  entitled  to  Ite  iwltl  for  that  day.     67,  4a4,  jf^'iJiruary,  ISfi-i. 

HOSPITAL  CORPS. 

1447.  The  act  of  Mnnh  1,  llSi<7,  c.  Sil.   "to  organize  the  ho^ipital 
corp*  of  the  army,"  &<:.,  provides  for  "acting  hospital  stewards."  asa 
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ett.'pai'Hio  frrade  iti  tlie  corpi*,  but  does  iiut  pri*wTit»e  any  mode  of  lilting 
tbut  ji^nide  other  (liiiti  liy  Ui'<*laring  tbiit  "privuU.'s"  i)f  tlu*  i*or]w  iili»_v 
!«■  detailed  as  sut-li  "acting-"  stewai-ds.  /A/*/,  tlnryfoiv.  that  when 
6m'h  a  pri\Titi'  wa«  w>  deltiilod,  he  ('emsetl  to  be  a  pvivatu  of  the  corps 
aud  became  at  oiuc  the  artiii}^  hoTtpitul  Mtewarcl  toiistituted  by  the  act; 
and,  if  ditK-hat-g-ed  wliile  so  detailed,  .should  1x-  disrhar^inl  as  an  "vurt- 
iiig  hospital  »tewat'd."re(.'oiviiig  travel  pay  asesueb.     60. 157, ^ka?.  i^^. 

1448.  //M  thai  the  provision  of  the  Ai*my  Appropi'iation  Act  of 
Feb.  27,  181*.1,  prohibiting  the  re-t?nli.'*tment  of  trertain  "privates," 
applied  Ui  the  '*privatej*"  of  thehiwpitiiKrorpshutdid  not  apply  to  the 
"'aetinj,''  hospital  Mtewards."  who,  under  the  act  organizing  this*  corps, 
of  March  L,  lUHl,  c.  311,  constituted  a  distinct  class  and  grade  from 
thi-  ■•  privutf'fi."  '     58,  22if,  Mrrrck,  lS9;i. 

1449.  Ihld  that  a  person  enlisted  in  the  hospital  corps,  or  trans- 
ferred to  it  from  another  \>nri  of  the  army  under  Ihe  authority  of  tb« 
act  <»f  Murtdi  1,  1.S87.  c.  311.  .sec.  6,  could  not  he  tninsfenvd  out  of  it 
or  Uick  iiguin  to  the  organization  from  ^vliich  be  was  tratisfeiTed  orig- 
inally, without  a  breach  of  eontract.  The  authority  to  tranfjer  to  tbiti 
corps  is  expre^ly  granted  by  the  statute,  but  there  is  no  statutory 
authority  for  depriving  transferred  [nenibers.  by  undoing  their  tmns- 
fen>,  of  the  jHJsitions  given  them  accoixling  to  the  t;xpress  law.  6fi, 
96.  Afif/ii^,  ISO  J. 

1450.  J/ff</  that  an  enlit^ted  man  of  the  volunteer  branch  of  the 
army  may.  under  the  act  of  March  1,  lJ<87,  creating  the  ho.spital  (Xjrfw, 
Ite  tmn»ferre<l  thereto  us  a  private:  and  that  the  authority  to  make 
such  tranaferH  could  legally  Iw.'  given  to  corps  cominan<iers.'     Card 

ntA,  Miiy,  ism. 

1461.  (Teiieni!  Onlers  58,  Adjutant  tTeneral's  Oitice,  18lit8,  authorizes 
cor|w  commanders  io  iiunsfer  enlisted  men  of  the  volunteer  hmnch  of 
the  army  to  the  boHpital  corps,  but  does  nut  authorise  such  com- 
manders to  retransfer  Ibeni  to  the  vnluntiwr  organiKatians.*  Card 
B7U.  July.  I.S99. 

1452.  Ilf-lti  that  neither  the  act  organizing  the  hospital  oorp^  of 
March  1,  ISS7,  nor  par.  l."i7S  A.  K.  (IMSii).  relating  totlie  assignment  of 
privates  of  the  corps  as  nurses,  &v..  was  to  Iw  cou^lnn-d  as  restricting 
the  use  of  nurses  to  attendance  upon  piktients  within  the  hospital,  but 
that  nui-ses  might  legnlly  he  furnished  from  sui-h  privates  to  attend 
oiKcftrs  at  their  epiarters.     43,  I  I.'t,  Sfpt-^-inhfr.  ISOO. 

'TlititHiid  i>reii'«iitiit  jMniimtifh  i»rti  i|iiowl  hihI  eitiu-nrrwl  in  hy  theConinimlliTof 
!l)v  Trt-swiiry  In  nn  .ijHiiiun  ilulitl  .\yr\\  IK,  11»00,  wlicrpin  he  deckle*!  thni  HCliitt: 
h'fiijliil  PleMarJi"  ure  entilk"!  Io  irftv.-i  fjiiy  ami  uxtni  j>av  (act  of  .Mari'h  :i,  IKW)  (u> 
Kuch  ariil  not  as  privuttvi,  und  if  n'tired  as  iii'liiiK  hwpilal  !«it>war<lH  aru  eutilled  lu  76 
|«T  (1-nt  iif  tin-  ]iflv  sunl  allow Hncen  of  tliat  (,Taile.     II  Cutni*.  lJt'(!,,807, 

'  See  <i. ) ).  .V*  ftn<i  K2.  A.  (».  y). .  1KH8. 

"KeefiiTHlare  Wan.l  .W,  .\.i;.0.,  I8sa, 
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1453.  AVborD  a  lio^pilal  is  not  supplitH)  with  enough  privatc.s  of  the 
[hospital  forps  til  do  thts  nei-cAnary  policf  duty,  which,  iincitT  Hec.  fi  of 
(he  iiL't  orffanizing- the  corps  of  Alarch  1,  ISS",  ihey  may  prop*Tly  be 
re*juirpd  to  |>ei*forni,  Iidd  that  convalt^ctitiif  at  the  liu-spital  may.  I.i  the 
discretion  of  ihi-  Htirgeon  in  charpe,  ami  hy  his  prescription  anil  dii-ec- 
tioii,  be  employed  to  asttist  in  smh  (hi(y.     44.  125,  Det:<;nif/''r,  ISOO. 


HOT  SFRIHOS  HOSPITAL. 


tI454.  Under  the  piicsont  regulatioiis  for  the  jrovemuient  of  the  Army 
nd  Navy  tienenil  Hospital  at  Hot  iSpring.s.  Arkan^it:>,  civil  einployceB 
of  tlio  Ooveniiiient  are  not  elijfible  to  lulmisaion.     88,  +o:i,  MdTch^ 

^  14AS.  Under  the  ivgulalions  for  the  {foveromcntof  the  Geiienil  Ilos- 
pitjil  at  Hot  Springs,  piibli-thed  in  G.  O.  60  of  18Si-J,  "olHcerj*  of  the 
revenue  iimrine"are  maileeJigible  loaditiissiou.  7/rV//thatthi.s(le3crip- 
tion  did  not  inchide  niedical  officers  of  tho  "Marine  Hosjiital  Service," 
who  are  nut  ofticiTsof  the  *"  Revenue  Marine"  Imt  belong  to  a  di!*(inct 
critahliijhnient.  The  former  are  apijoiritcd  nruler  the  provisiiins  of 
Title  LIX,  ch.  ],  Rpv.  Stn.,  and  of  the  act  of  Jammry  4.  1889,  e.  1l», 
while  the  Revenue  Marine  m  cdnHtitiiti'ti  under  Tiih-  XXXIV,  ch.  3, 
Rev.  Sts.  Both  da-^ses  are  under  the  direction  of  the  Secretary  of  the 
Treasniy,  ))ut  their  dutic!*  and  functinns  arc  entirely  diffoi-ont,  and 
there  in  no  gitmnd  fcir  rcgiirding  the  foniier  n»  included  in  or  attiu-hed 

■|tc)  tho  latter.'     fi9,  lti2,  -l/.r//,  IS9,i, 

^■^  1456.  The  United  States  not  heing  vested,  hy  reservation  or  cession, 
with  exclusive  jurisdiction  over  the  isiteof  the  General  Ha«pitj»l  at  Hot 

Hfiprings,  though  owning  the   land,  hthi  that  the  court.**  and  judicial 

^*oflSceraof  Arkansas  hrtdBubstaniially  the  same  juriwdiction  and  anthority 
to  iiwue  and  exi^eute  pro«•e.■*.•^  to  and  upon  the  tnilit;irv  and  navul  jx^rnons 
stationed  or  eommoraut  at  the  hospital,  as  in  cas&s  of  civtiiaus  there 

^■resident  or  commoi-ant.     56,  i'>'4,  X"r*/inhfr,  l-'Of^i. 

^P  1457.  //<;Wthat  und«T  the  regulatinns  for  the  government  of  the 
General  Hospital  at  Hot  Springs,  .\rkansfls  (G.  0.  Oi»,  A.  G.  O.,  INWS, 
a-amende<lby  G.  0.4",  A.  G.  O..  iij'.*3j,  discharged  enlisted  men  of  the 
Kavy  are  notentith-d  durint;  the  three  months  witJiin  which  they  ruay 
reenliHt  under  the  act  of  February  8,  ISSy,  to  adniis»iou  to  tte  hos- 
pital.    Cai-d  UUtJit,  FSruar-y,  1H06. 

*  By  iin  ainemi  tiieni  of  th««  Bugolatioaa  of  the  lJoH|jil«l.  jjrmtiukaU^I  (mtiw!  tlu*al«.ve 
oi>iiiii<n)  in  (I.  O.  40 of  180S,  officam of  the  Marine  llcopital  t!<emee  are  nuu-  made 
.eligible  tu  luliuhwiuu. 
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IMPBISOimcSKT  Oa  CONFIKEHEIfT. 

1486.  A  sentenco,  whioh,  in  imposinjf  rontinemcn(  (or  imprison- 
ni(Tfit — the  two  tonus  hcing  piuot'ically  sriionTUJoiis  in  sentt'ntH's  of 
courtfi  iiiurtiitl).  ttiiia  clearly  to  indicate  how  long*  the  iiamo  U  to  (-on- 
tiiiuv,  ii*  iirejjular  and  inopenitivo.  Such  a  sentence  should  be  disap- 
provt'd  hy  the  n-vii'winjf  ftuthority  uiile!*»  it  can  Ijc  procui"ed  to  be 
corivcted  Wy  »  ree^^-^enibling  of  the  court  for  the  purpose.     XVI,  iS3. 

14&9.  In  imposing  a  »enton«e  of  con6i)cment  at  a  military  prison, 
the  court  should  pi-operly  ndd  '"at  snob  place  as  the  pi-oper  autbority 
may  designate,"  or  word»  to  that  effect,"  To  <lirect  that  the  place 
of  cunliueuient  fje  d<'.*ig'nated  by  an  uHicer  infeiior  to  the  convening 
aiiUiorily  is  irregular  and  improper.  ]V,  35ti,  and  \ ^^^^^  Novemhirr, 
ISCJ;  ]X,  Ui-KI,  Stj,tem}tT,  ISO.'t. 

1460.  It  U  now  ej^tablinhed  by  a  long  series  of  precedents  that  a  gen- 
eral court  martial  i.s  autbonzcd  to  adjudge,  by  sentence,  a  term  of 
injpriMHiiiient  to  exteml  Wyond  tlie  end  of  the  iieiidiiig  term  of  enli>t< 
nii'ut  of  thv  soldier,  or  beyond  his  legal  jHTicd  of  M-rvieii.  Thus,  for 
example,  where  the  term  of  the  enlistment  of  the  accused  has  still  h 
year  to  run,  the  court — the  gmvity  of  the  ofl'enee  justifying  it — may 
sentence  him  to  an  imprijwnment  for  two  years  or  Jonger:  so,  it  may 
sentenoe  him  to  I>o  dishonorably  discharged  (thus  itself  di;:^coiitinuiag 
his  period  of  sendee),  and  then  confined  for  a  designated  term.*  And 
(lucb  sentences  Jiiay  Iw  fXt^mtM  with  the  fiaiiie  legutily  as  any  other  sen- 
tence of  imprisonment.  In  the  former  case  the  soldier  will  not  be 
entitled  to  be  relea.-n-d  f  nnn  the  confinement  at  the  end  of  his  erdLstment, 
nor,  ill  the  latter,  will  he,  upon  the  execution  of  the  discharge,  iKHrome 
BO  entitled.  In  each  tu-sc.  upon  the  (lcti?rniiiuition  of  the  enlLHltimitt  or 
sen'ico,  the  party  continues  lo  U-  held  imder  his  sentence  not  iis  a  soldier 
butasii  civilian  L".  S.  convict.'  XXXl,89,/'(Y,>Wjtv,  iAW/  353,  JA/y. 
1871;  XXX\TI1,  518,  March,  1S77;  XXXIX.  509,  Aj^ii,  187fi. 

'.\  (vniviice<4  rwnfiiienient  \hfif''.iitt<i  liy  wniliuR  the  i>any  luiHer  a  pnijier  piiurcl 
U'  the  [iljtro  f>f  iDntiiiciiicnl  iliily  dt^iKnatiil,  ami  ut  tlit'suiiiti  tiriiu  trutij^mittinii  ti> 
tilt-  i-fflciT  \\\fn-  in  oominanil  a  miiv  of'llic  order  upprnvinn  llu>  !*iiU'1kc  bikI  ohier- 
in^  the  exwutiiin,  li,ip»tlivr  witli  nlher  |ir*i]x>r  inpen)  n-^jwiivii  in  exhiliit  tlie  ulnliw 
of  tliet>r)liliLT.  Pi?**  ymniirra)iti  Oil,  Antiv  I.tyiilutiDiU'  1 1SW5),  a*  amended  by  li,  0. 
112.  A.G.O.,  18WI  (lOI'Ji.f  HNIl). 

•  Aa  |i>  tlie  orif IT  of  Xh<t  t"senitii">n  of  the  ]iuriiiihineiitii,  when  ■liKlionnral)]*^  divrtuirp* 
aii-lalPriH  of  inipriwimiieHt  arc  iin|Hiatnl  \>\  tla>Miuivi<K>ut«ncc, — a-u  j  1146,  anJr, 

"  Sti«  iwr.  152a,  A.  K.  (lOa  of  laol }. 
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U'hero  tho  approval  of  tLsoiitonou  of  4'onliiiRtii<*nt  in  &  ca^eof  iii«o1cltcr, 
ii)  which  prcK'ceding-s  had  b.^on  duly  t'ommpm'cd  p^'uding  his  term  of 
enlLitnient.  was  not  promulffatcd  till  aftfi*  siu-b  term  had  actimlly 
cicpircd,  but  no  disrhar(fe  had  bcon  jyiven  to  tho  sioldicr  hoforo  pro- 
inuljfation,  A»Yf/that  it  would  In;  Ipg-nl  to  sul)jot*t  him  to  the  confine- 
uiont  adjudged  by  tho  sentence.     XIX,  tlim,  Ajtr^l,  ISCG. 

1461.  Scntem-cs  of  impriAonmont  till  u  fine,  also  imposed  l)y  the  sen- 
tence, is  paid,  are  sanctioned  hy  the  usage  of  the  sen'ico.  It  is  proper, 
however,  in  *urb  ^f  iit**iices  to  a(fix  ii  limit  beyond  whit-h  the  puni;*h- 
mont  shall  not  be  continued  iu  any  «vent.  XIII,  Vi'l,  Jfurv/t,  ISGSf 
XX.  IG,  0':UiUi\  imr>:  XXXn.  4T.  Ort^^er,  mi.  Where  a  sentence 
'adjudges  a  lino  without  also  addinj^  (with  a  view  to  enforcing  its  pay- 
ment) B  term  of  eonlinenient, — such  n  confinement  t-annot  of  course 
lejjally  he  imposed  by  t lie  military  eomnmnder.  Xlll,  47:*.  fu/mt.  So, 
kthl  that  pal-.  II  of  G.  O.  til.  War  De])artment,  1^65,  to  the  effect  that, 
vhere  a  court  martial,  in  imposing  a  tine,  has  failed  to  i*e(jiiire  that 
tiie  prisoner  pIihII  lieconfincd  till  the  tine  is  paid,  "he will  not  b<> released 
without  oi-ders  fiitni  tlie  War  Di-purtnient.  except  on  payment  of  the 
fine." — transcended  the  authority  of  an  executive  oi-der;  such  a  reijuire* 
ment  being  a  /^ifn'^Auu-nf,  whi<'h  can  Im>  preAcrilied  only  by  i^entence  of 
c-ourt-martial.     XXXTII.  ao'.t.  Am/u^f,  ;.s7i^ 

146S.  The  old  rule,  that  the  term  of  a  confinement  (of  ho  many 
months,  years.  &c.).  imposed  by  f^entenee  of  court  martial,  comuicnci'd 
on  (be  day  on  which  the  prisoner  was  delivered  to  tlie  projw'r  otiieer — 
as  the  otiieer  in  charge  of  the  prison  or  eommanding  the  post — to  be 
confined  according  to  the  sentence  {XI,  3b'i.  Jini'i'i/y,  ISG't).  having 
been  f'»und  inconvenient  in  practice,  there  was  sul>stittLted  for  it  by 
G.  O.  Jl.  Hdqrs.  of  the  Army,  of  1870,  the  rule  that— "the  confine- 
ment ^hall  )m!  considererl  us  comniencing  at  tho  cinte  of  (he  pronuilgn- 
t ion  of  the  sentenci^  in  oixlcrs."  'Wt  bold  that  under  tins  oi\Ier  the 
comuienceiuenl  of  the  conlineuient  must  tjo  delayed  until  notice  of  jt 
has  rewlicd  tlif  prisoner  iniglit  lead  to  the  same  abuw>  which  llie  order 
was  intonde*!  to  convt."     XXX,  l.Vi,  March,  1^70, 

1463.  VVhile  the  fact  (hat  the  accused  has  been  contined  for  an  univa- 
fionuble  [M-riod  axvuilin^  trial  may  pi-0])er)y  Ik>  taken  into  coii>iidemtion 
by  tho  court  in  cNtimatinijf  the  |)rrifid  of  ccititiru-iiiciit  pri>|>t>r  to  be 
imimwed  upon  his  conviction  (XXVTII.  10*4,  A  lu/uitt,  ISGH),  neither  tlio 
time  during  which  the  accused  nisiy  have  lieeii  held  in  arrest  and  coii- 
jinement  prior  to  trial,  nor  that  during  whirh  he  may  Int^e  bet^ii  »o  held 
,fter  trial  and  liefore  tho  promulgation  of  his  .setittMn-e.  can  be  nvditf^ 

Jk>. iiongreplis  liaud  15,  p.  tH,  I'ourt-Mnrtial  ifouual  (LSOIj. 
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on  a  term  of  iiupri.-^oniiu'tit  Hdjudped  tliori-'by  in  (.•xecutinp'  ihc  sanip. 
If  the  piirty  hua  litn-ii  dt'tuiiiL^d  for  an  unreiLtonulily  lony  |>erKKt  iit  eitlit'i- 
of  ihi'M!  stages  of  the  prot-f^cding^i,  he  oaii  Ik-  indemnified  therefor  i>nly 
by  H  proportionate  ii)iti>^itini)  or  ivnilssion  of  his  |uinishiiieiit.  XI. 
380,  Jmuuiry^  J»0.'>;  XXVIIi.  M(k  4.SiJ,  Jttnmtiy  and  ApriL  JffOO. 

1464.  Whero  an  officer  or  «nldier  is  senlenred  itumtIv  iti  a  term  of 
con  line  men  t  withnut  the  addition  of  "hmd  hilior."  (»tlier  thim  in  n  [h-iiI- 
tentiury  or  tlio  Ijeavenwurth  militai'v  prison,  uhile  he  may  properly  Im- 
re<|uii'ed  to  pPTfomi  the.  nrdinarj*  domestic  or  poli<«  work  <Urect*>tl  by 
the  «initai'>'  regulations  of  tho  prison,  he  eannnt  prnjK'rIy  be  put  to 
umi.'-iiftl  labor  of  a  severe  and  »rontintiniis  i-Iianu-tcr.  Thus  //rWthal 
to  i*equire  a  soldier  .senlenewi  simply  to  he  eontined,  and  confined  aecoi-d- 
injfly  at  Aleatrnz  Prison,  to  work  daily  at  blustinijand  ipianyinf,''  nM'k, 
vr^naiidiiuf  it>  tff  pnnixhin.iit.  {nvc  Shntknck  asi>  Pitsishmf.st).  and 
therefore  utinuthorized.  XXXVII,  6+0,  */u7v,  t87<i;  XXXIX,  500, 
JAf/v^,  y.sV.V,-  XLl,  lL».'t,  F>-frrmry,  mS. 

1465.  To  a  proper  execution  of  a  Hentenc*^  of  eontincment,  a  Hccure 
ke^^'pinjT  of  the  (wrson  is  of  couine  essential.  Where,  iheivfore,  it  18 
not  possible  otherwiso  to  prevent  a  prisoner's  escape  or  to  jjr-cvent 
violcneo  on  his  part,  he  may  be  put  in  irons  without  lidding;  to  the  piin- 
ifrhmcnt  But  such  exeeptioiml  restraint  cannot  le^Ily  be  imiHwed 
except  where  thus  n^vf^ctry,     XXXI \',  375.  Juhj,  1S7S. 

1466.  A  prij^ner  not  expressily  le^juii-ed  by  biw  senlonee  to  be  con- 
tilled  in  irons  cannot  legally  be  subjected  to  !*uch  form  of  confinement 
except  when!  there  i-*  wutficient  ^'round  to  appivhend  serious  violence 
ou  his  jmrt  or  an  attempt  to  escit(>e.  A  mere  ibrtHit  of  violence  would 
not  ortlinarily  ju^itify  the  use  of  shackles  or  fetter*.    32,  35,  ApriL  ISJ^B. 

1467.  Tt  is  not  addinjj  to  the  pani^hment  io  executinj;  a  Mntence  of 
uoutinement  to  requiix";  the  prisoner  to  perform  work  prescribed  for 
prisoners  of  bts  class  by  the  statute  law.  Thus  persons  sentenced  to 
iniprisuiimeut  at  the  Military  Prif-ou  at  Jjeavenwofth,  tKoutjh  "hard 
lnU>r"  be  not  in  terms  added  to  the  sentence,  may  Icfjjvlly  l>e  employed 
in  the  la>>or  or  at  the  trader  indiatted  by  See.  13.t1.  Rev.  Sts.  XXXVII, 
«4lt,  J„m;  ih'7fi;  LI,  OOl,  ^far':h^  m7;  42.  HM,  July^  l.<tm. 

1466.  It  is  itot  iiddln}^  to  the  punishment,  and  is  authorized  at  mili- 
luiy  law,  for  the  commander  who  ordered  the  original  eoamiitment, 
or  his  iiropiT superior,  iovfiantje  the  placeof  confinement  of  a  prisoner, 
if  wuch  a  change  is  rcquirml  by  the  exigencies  of  the  service,  provided 
that  no  more  severe  species  of  continenient  than  that  cunteniplnted  iti 
(he  sentence  is  enforcinl  after  the  transfer.  WlA'^.Not^emh^.286o; 
XXXIX.  (55i>,  Svjiicuihtr,  16-78;  "SS^U  1-^3,  J\lnu>ry.  1S78. 

1469.  Where  the  Hontem^  directii  confinement  at  hard  latNir  **  in  tiuch 
place  OS  the  reviewing- iiuthority  may  dii-ect,"  or  woi-ds  to  that  ellet-t. 


nn*Risoynre?rr  or  TOXFiNinreNT. 


the  reviewing  ntithorit}-  may,  the  offenco  wnrrantitig  it.  desl^ale  a 
penitentian' ;  but  if  in  such  n  rase  bo  desig^naltvs  a  iiiiiitarv  {Wflt  an  the 
place  of  oontinenjeiit,  the  plmo  of  confinpiiieiit  ciinnoi,  pi^ndiiig  it« 
execution  at  the  post,  lejrally  be  changed  toaiienitentiary.     Card  1S75. 

1470.  The  Siindi-y  Civil  Ait  of  March  2,  1895,  provided  for  the 
transfer  of  the  Military  Prison  at  Fort  Leavenworth,  Kan^a^,  fi-oni 
the  Depaitnient  of  War  to  the  Department  of  .JnHtit-e,  the  prison  to 
be  thereafter  known  as  the  Cnited  States  Penitentiary  and  "to  Iw 
m»ed  for  the  coDfinemeDt  of  pei'*ions  conricted  in  the  United  Suites 
Courts  •  *  •  or  convicted  Hy  court:*-martial  of  otTcnees  now  pun- 
ishable by  confinement  in  a  penitentiaiy  and  scntem-ed  U>  imprison- 
ment of  more  than  one  year,"  Where  a  s^oldier  had  l)een  prior  to  thia 
transfer  duly  convicted  by  court  martial  and  *.entenced  to  dishonor- 
able di-K'harge  and  penitentiary  t,onlinemeril,  but  the  confinement  was 
mitigated  to  imprisonment  in  the  military  prison  at  Fort  Leavenworth 
(a  well  "Established  form  of  mitigation  in  the  military  practit'e),^^t/<f 
tlial,  after  the  transfer  uf  (lie  priwui  to  the  Department  of  .Tiistiie,  to 
hold  the  prisoner  therein  would  ^>e  in  fact  transfening  him  from  a 
militaiT  prison  to  a  penitentiary,  thereby  adding  to  his  punishment 
without  authority  of  law.  Card  187,  Jttne^  1896.  Sec  Card  7450, 
VecenifKr,  1899. 

1471.  Persons  ooDvicted  by  eourts^mArtial  and  sent  to  the  United 
States  Peuitentiary  under  the  provisions  of  the  Sundry  Civil  Act  of 
March  2.  ISflS,  cannot  be  turned  over  to  a  United  States  marshal  for 
transportation  to  tho  penitentiary,  but  must  be  delivered  there  by  the 
military  authorities.     Card  1201,  Julfj.  1890. 

1472.  Prison  authorities  have  no  right  to  open  and  inspect  letters 
■ddressetl  to  or  sunt  by  tiieir  prisoners  without  the  consent  of  the 
latter.  They  can  however  retain  such  letters  unopened  whieU  may 
come  into  their  [X)sses.siun  until  such  time  as  the  jmrtie^i  may  be  tried  or 
ix-h^a.-icd.  or  the  lettei-s  otherwise  disposed  of  under  judicial  process.' 
Card  :i4+i9,  Jniy,  lt>90. 

1473.  While  the  authority  up<)n  whom  it  devolves  to  executu  a  sen- 
tenets  of  confinenn'nt  i^  tiot  aulhorizi'd  to  add  to  the  punishment 
adjudged,  he  in,  on  tlm  olher  hand,  not  justified  in  executing  the  same 
in  so  indulgent  a  manner  an  U)  divest  the  punishment  of  its  intended 
and  legitimate  fori'c  and  effecl.  Thus  where  certain  priwonfrs,  soo- 
teiu-ed  to  terms  of  roritinement  on  f^joviction  of  grave  otfcncL's.  were, 
while  in  ordinary  goofl  health.  jM^vuiitted  to  be  employed  ufjon  hon- 
orable duties  as  rierk.s  &e.,  in  the  offices  attached  to  (and  one  of  which 
was  emtside  ofj  the  prison,  h.J4  that  such  eniphiyincnt  wa-s  in  deroga- 

>S«>  Oirc.  ft,  A.  R.  O.,  ISM;  alwi  V.  H.  PoeUU  (iuicie,  ^tay,  1M)6,  |>.  n. 
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tion  of  (be  proper  reiiuiremeiitj^  of  a  ?*»;nteiice  of  imprisoiimeut  uikI 
fbould  be  ordered  to  ho  dUcoiitinued.    XI.  544,  2[arrh,  1S65. 

1474.  WhiTu  u  jtolJier,  whUw  underg-oiiig  a  sentciieo  of  coutiaeiuent, 
Ha#,  bv  iui*take,  released  by  the  post  comuiander  ]>efore  the  expim- 
tioi)  of  his  legiil  t^TUi,  heJd  that  the  department  coDiiiiandcr  by  whom 
the  -senteneo  had  been  approved  was  lej^ally  authorized  to  order  the 
Holdicr  to  be  re-couiiuitted  for  the  purpose  of  completiug  his  ptiuisb- 
ment,     XXVU.  4^1*.  rM-anher,  180S. 

1475.  Where  a  Holdier,  after  tho  im|»i>sition  by  the  rourt  in  hij*  case 
of  a  'ieiitctiee  of  continenieiit  but  before  action  had  been  taken  upon 
the  same  by  the  roriewing'  authority,  Ciieaped  from  oustody,  and.  after 
the  seutRtice  hud  been  duly  approved  and  protuulgated.  was  arretted, 
/«-/</ that  he  would  legally  and  properly  bo  committed  to  the  confino- 
mcnt  adjudged.  XXIX,  7,  June,  18G9.  So  a  soldier  who  escapes 
from  cUfHtody  pending  tho  execution  of  a  sentence  of  confinement,  and 
suiMcquently  if  nrre-sted  or  .surreiidei-s  himself,  may  legally  be  reumnded 
to  8er\'e  out  his  term  tus  in  a  case  of  ii  civil  prisoner.  XXXVIll,  119, 
Juhj,  1S7G. 

1476.  Where  u  soldier,  pending  the  execution  of  a  sentence  of  con- 
tiiiemenl  {at  a  uillituiT  pri>>oii  or  in  the  guard  house  of  a  {wst),  becomes 
ill  iiiul  if  removed  to  the  ho.spilul  for  ircalnient,  hthi  that  the  time 
spent  in  ho.vpital  is  not  to  i>u  reijuiied  to  be  made  good  by  a^lditional 
coutinement  at  the  end  of  tho  U'rm  of  confinement  imposed  by  tho 
sentence.  A  term  of  continenient  is  continuous  except  when  inter- 
rupted b}'  escape.  In  a.  case  of  escape,  the  prisoner  will,  upon  recap- 
ture, properly  Ihs  held  tro  serve  out  the  unexpired  part  of  the  Boaicnee; 
but  to  re(|uire  that  a  prisoner  hIiouUI  luake  good  time  i?pent  in  hospital 
would  be  Jn  fact  adding  to  the  punishment  and  illegal.  No  "usage" 
can  justify  such  lu'tion.  46,  170,  Mnnh,  ISOl;  81,  14t(.  D&'etnheri 
ISOl:  59,  173,  April,  ISOJ. 

1477.  The  discharge,  by  executive  authority  under  the  4th  Article 
of  War,  of  a  soldier  whowe  enlistment  ha*  not  expired  but  who  is 
Tindergoin^a  tenn  of  inipriNoniniMit  iuiposei!  upon  hiui  by  a  sentence 
of  court  martial  (which  did  not  also  include  tho  pfiualty  i>f  dirthonor- 
able  discharge,  or  inipo»ied  it  to  tako  effect  at  tho  end  of  the  imprimn- 
ment),  h>-hl  to  operate  not  ineroly  n.s  a  dwchai-go  of  the  soldier  from 
his  enlistment  but  a.s  a  remission  of  tho  unexecuted  term  of  his  con- 
finement and  to  entitle  him  to  be  set  at  liberty.*  XXXI,  56ft,  Awjimt^ 
1871;   XLI,  S50,  July,  1S78. 

'Thta  upiuiuii  wtM  a>iuplu>l  tiiid  imljlubtxl  in  Circulur  K'tter  from  tim  War  Depart- 
nK-nl  to  (lepiirUiient  (ximiii(m<k>iv,  Auiz.  12.  1871.  Aud  noXt^  an  Inslancc  u(  lU 
•pplicsluni — 1»  thi:  caaert  (if  twenlj  thrv«  priiMuen— In  O.  C  M.  0. 118,  DtipL  of  the 
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1478.  So  whore  n  .soldier,  while  under  a  nenWnee  of  ronfinement  for 
a  tenii  le*.-?  thjiii  the  remaining  tenn  of  his  enlistment  (imposed  with- 
out dishoiiomble  discharge),  wa.H  for  a  further  offenco  tried,  cod* 
victed,  and  sentoneed  to  dishonor  We  discharge  and  imprisonment, 
and  wiis  thereupon  duly  dijichargwl  iiccordingly, /n-W  that  the  i>eriod 
of  the  pending  ronfinement  under  the  fiiNt  spnteiice  was  thereupon 
terminated,  leaving  tolw  exwuted,  after  the  discharge,  only  the  con- 
finement adjudged  hy  the  scicond  -ieateTice.'  XLI,  ftTti,  Juiu,  1H70; 
«1. 424,  Sej/temher,  1893;  Cards  2376, 2762.  OcUJ»tr  and  Nfvemhar,  JS96. 

1479.  Where  a  soldier  while  undergoing  a  i*entence  of  confineuitiiit 
j^  brought  to  trial  for  a  further  offeru-e,  and,  on  conviction.  U  sen- 
tenced to  a  further  t*!rni  of  iuiprittonment,  the  punijihment  tlius 
adjudged  \a  cumulative  upou  tliat  {wnding,  and  it&  execution  will 
properly  commence  at  the  dat*  when  the  ponding  con6nement  ter- 
iniiwt«i4.  whether  by  expiration  of  time  or  by  remission.  To  render 
a  punishment  thu.s  cumulative,  it  is  not  i-otiuirod  that  it  i«hould  l)e 
designated  a»  such  by  the  court  in  the  sentence.     XXXI,  315,  April, 

-J87J:  XXXII.  *}70."  June,  J/fTH;  XXXIV,  479,  Septanler,  1873; 
XXXV.  43y,  Juue,  JS7j^;  XXXVTII,  43,  Ajm'l,  JS76;  556.  Aj>ril, 
m7;  XMII.  L02.  Dect-mhr,  /^7.'>. 

1480.  Where  a  dexertor  under  sentence  of  dishonoi-able  discharge 
and  continotiient  eiicniYod.  pending  the  continijuienl  again  enlittted, 
dc^rted  fixiui  hU  second  enlistment,  and,  upon  anv»<t.  wu»  again  seu- 
1«Dcud  to  disboDorable  discharge  and  coulineiiient,  ht^hl  that  he  was 
legally  liable  to  I>e  subjected  to  Iwth  tenns  of  conlinement,  the  secoud 
tan.  cumulative  punislmient  upon  thv  liii^t.     38,  1:^4,  January,  ISUO, 

1481.  Where  a  soliUer  at  two  successive  trials  for  i^eparate  otteiices 
was  J4>nt€nced.  upon  the  first  trial  to  dishonorable  discharge  and 
imprisonment,  and  upon  the  stn'ond  to  further  imprisonment,  and  the 
two  sentences  were  api>roved  and  promulgated  in  orders  Ix'aring  the 

I'HUDe  date;  htlii  that,  as  the  law  does  not  nn-ognize  fractions  of  a  ilay, 
these  sentences  wei-c  to  be  regauied  us  having  gone  into  opeiatiou 
at  the  same  moment  and  taken  etfoct  as  oue  sentence,  so  that  the 
execution  of  tho  dishouonjiilo  discharge  imposed  by  tbt'  foriiier  seii- 
tenee  did  not  alfeet  the  enforcement  of  the  punishmecit  of  confine- 
ment imposed  by  the.  latter  fientonce,  but  that  the  same  was  legally 
enforreabtc  as  eunuilativo  or  rather  continuing  upnji  the  term  of  eoii- 
tincmcnt  imposed  bv  the  former  sontcucc.  XXXIV,  479,  JSejfU^iher^ 
1873. 

1482.  ridd  that  tho  act  of  Juno  14.  1S70  (16  ytate.,  128),  provid- 
ing for  a  deduction  on  atM'omit  of  good  conduct,  to  be  allowed  at 

'Sw!  pamgr8i.li  2,  Circular  10,  A.  G.  0.,  181)6. 
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the  oTtd  of  thn  (Hintinenient,  a-t  n  dediirtinn  from  aiwl  abridfjemnnt  o 
(he  tcnii  of  jwntnico  of  jirisoncrs  oonxioti'd  of  offeiico*  "ajfainst  iha' 
lawpt  of  the  I'uitpd  Stat**.-*,"  and  continpd  under  i«'ntoncfi  in  any  State' 
jail  or  ponitcntijii'V.  applied  to  pvisonrrti  conlinod  in  such  prison  tinder 
sentonco  of  courts  lusirtiul.'     XXXIV,  22,  Oct<>b,-i\  IS7f!. 

1483.  Whyre.  |jeiidiiig-  the  conlineiuenl,  under  wdtonce  of  ii  soldi 
in  u  military  prUon.a  iMJrlion  of  liis  tt;rm  of  i*on(iiieuiL'nt  was  hy  t-oiii 
potent  authority  n*i]iitt(>d.  !uhl  {\xi\t  h<^  remained  entitled,  ujxkn  (;oO' 
romliu't,  to  the  atHitemenl  provided  in  jjenenil  teriiiH  by  G.  O.  <J4 
ISTri;  tbo  fact  of  the  reiniK-iion  not  ntfocting  his  right  to  thcaliatenten 
durinp  the  eontiniianre  of  his  teiiii  a-s  rediuMjd  by  the  remission 
XXXVII,  lyii,  Ajiril.  1H7V. 

14B4.  A  remis-sioti  of  part  of  a  acntoncc  of  confin<*mont  has  tho  cffi 
of  leaving  the  rediu-ed  siMiteiien  as  though  it  wei-o  the  original:  and 
the  prisoner  will  lie  enlillcd  to  the  time  allowance  for  good  eondiiet 
piveisely  as  if  the  original  tenii  had  not  been  reduced.     44,  tUi,  Aoivrn 
/«r.  1890. 

1486.  Tho  duty  of  a  post  con3ma.Dder  with  regain!  to  the  holding  and' 
resti'aiiit  of  a  prisoner  sentenced  to  be  confined  at  tho  po»t  is  not 
affected  by  the  fact  that  the  prisoner  wa»  adjudged  by  the  itame  sen- 
tence to  be  dishonorably  disicharged  and  bits  I^een  discharged  accord- 
ingly. The  ainenaltility  to  pritmn  diseiplinc  continues  during  the  ten 
of  the  eonfineiiient;  although,  except  at  the  Leavenworth  Militar 
Trison  (see  Sec.  llJill,  Hev.  St>.),  the  prisoner  tiinnot  legally  1)0 
brought*  to  trial  by  court  umrtial  for  misconduct  during  such  tenii. 
LVL  Zhl.  July,  1888. 

1486.  The  oljject  of  sec.  fl  of  the  Summai-y  Court  Act  of  June  18fj 
1898,  was  to  umke  dishonorably  discharged  military  prisoners  triabl 
by  court  martial  for  offences  ccmiiiitted  during  thcfr  confinement.  I 
wa^  not  iiilenrk'd  to  make  any  other  change  in  the  law,  and  sUuiild  not' 
be  so  con-stmod.  Card  55Sit,  Dfctimher,  1893.  It  does  not  confer  upon 
court><  martial  jurisdiction  as  to  offences  coumiitied  prior  to  the  dis- 
honorable discharge.  Cards  7762. 8051,  March  and  Aprils  1900;  ^406, 
Dfirx'hr,  1900. 


t 
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' .«ec  the Fulweqiient  aci  of  March  S.  Iti-fl  (I  Sup.  Rev.  Rti-..  !*91,and  <i.  O.  64.  W, 
Dpiwrttneiit,  IH7.%  rffptriiiij;  Ut  thin  Htntute  (in  i^iMiiectioii  whh  Sw,  IS52.  Kfv.  Siu., 
iwnviilinc  fur  tin- [oirtial  r>-nii»pion  for  foon  comiart  of  the  wntenoes  of  j"'is'iner» 
eoiilinei)  in  tli<!  Irf-av<>ti worth  Military  Prison  I  aiid  ajiplyinfr  to  itukb  of  itriHuiera  in 
niiliFiry  prbciUH  H  nil<4  xituilar  In  Ihal  <-*<t«bli>hnl  Kv  sui'h  utatiiU-,  a»  follows. — "To 
eamliz«  tiie  iiractice  in  retnird  Ui  punit>hTii<.>nt  of  xiili'iary  prtpi^iuersiio  far  h^  pnictica- 
bb,  nil  abntemc'jil  (if  five  <liiyi>  for  i-R«:h  month  of  cun^erntive  ^kkI  4v>ri<liirr  may  he 
alliiwoil  upon  ttu'h  ii<riil«*ii(-i'  to  rimlitH'tTipnt  for  over  dix  iiionlhs."  But  rPi-  par.  1*15, 
Army  H«¥iilHli"nn  .-f  li*^iS  ( llHii  .if  IWli.  a#t"  alwlenient  nn»-  authoriceil. 

'Hut  He  ti'iw  wi'.  "i,  ijf  (he  ai't  ei«tiil>linhint;  the  Miiiiiiiarv  aiiirk  nppnived  Jtinel 
I8BB.     tCuurt-MartJal  Manual  \  I'JOl ) ,  p.  IIU) 
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IMPROVEMENT  OF  RIVERS  AND  HARBORS. 

1487.  When  (..'ongiv;-*>.  in  Ibe  exercise  of  its  cxelui<ive  power  to 
dirL'ct  huw  Ibe  publii-  numvy  i>l]ull  he  uiiiptoyod.  hit^i  uppropriuti'd  il 
cerlaiu  Nuiii.  to  3»o  devoted,  without  exception!-  or  jjruviwjs,  tu  ii  ft'ttiiiri 
Bpwilk-  inlernul  iiiipruveinerit,  it  di'vtilves  upun  llie  lixevutlve  iH'piirt- 
uieul  of  tlie  trov'criiineiil.  chui'jfed  ns  it  is  with  the  execution  of  the 
lawfi  entiet^'d  liy  the  Ijc^ishiltvc,  to  proi't-ed  with  thi.-  work  under  the 
Mppiiiprintioii.  without  fnttTtaitiiiij^  iiiiy  iiniestion  im^  to  thi'  I'xpcdieiicy 
of  the  expenditure.  ThuH  where  (_-(inijrPs«  htid  inudi'  in  pem-nil  ternia 
ai)  uppropriiitiou  of  ii  s^K'citu'  nmonrit  for  iinprnviti};  il  eci-t.iiii  nver« 
i?//r/-«/// that  it  wtis  forih<'orti<*errhitrL'«"d  with  the  improve tneIlt^ii^lpIy 
to  do  the  work,  without  deluyin^  to  raise  or  eoiiKidpr  quoHtiunn  or 
claims  of  title  to  the  land,  &v..  to  )x>  atfeeted  hv  the  iuiprovement; 
fiueh  iimttor«  lieiiijir  quite  l>eytind  the  jirovitu^e  of  an  fxin-utive  uHii-ial 
under  the  rin-uiiistnuees.     XLIII,  10],  N'riyiiiher^  lH7!h 

1488.  Wheredert'lictiirtif-les — wrei'ks  forexample — lire  enoountei-etl 
hy  (iifieers  of  the  Kni.'iiieer  C^irjis.  n.*  ohstruetiotis  to  the  inipro\  eniout 
of  rivers,  horborf,  &v.,  retjuired  by  CongreA-i  (in  the  exereise  of  it^j 
power  to  regulate  eomniereej  to  Iw  eleariHl  iind  improved,  it  will  ho 
legal  and  proper  for  cueU  offieei-s  to  ri'tiiovu  ."ueh  obstruetioiitJ  in  tho 
most  effectual  maniicr.  If  the  property  is  not  netuiilly  abandoned  and 
w  MLhialile.  it  will  in  genenil  be  cxjiedieiit  first  to  give  notice  to  tho 
ownei-s  (iKTsonally  if  pnicticHhle.  or,  if  not.  through  the  newspapers) 
themselven  to  make  the  removal  within  a  eertJiin  reasormbh^  time* 
XXXVI,  Stilt,  July,  1875. 

1489.  Where  a  i'otitiwt  was  aliout  to  he  made  with  a  civilian  for  tho 
reniovnl.  fi-oui  u  hiirtiur  channel,  of  certain  wrecks,  not  known  to  bo 
fully  libandoned  (and  directed  by  net  of  Congress  to  Ik-  caused  to  !«; 
removed  by  the  Secretary  of  War),  and  il  wa^*  pro|jo8t*d  by  tlie  engineer 
ofBcer  in  charge  to  sti]>nlHif  in  tlic  contract  llmt  the  wreckn  when 
removed  sliould  t^'Uirg  to  the  contractor.  Jxid  tliitt  this  could  not  pi-op- 
erly  be  done,  the  Tnlled  Slates  liaving  no  [irojiei-ty  in  such  wretrks  (tho 
Haiue  not  being  gtiverrniicrit  vesselrt),  but  siniply  ii  right  tn  retnove 
tbein  as  (-(instituting  obstructions  to  eomuieree  lietween  the  Stat*\»*. 
Xldll,  ^*4,  Ajrr!f.  Aswa 

•.See  •«■.  4  of  txi  <A  Jrine  14,  IKSO  y\  Sup.  K.  t?.,  21W),  which  [.r<>»-i(J«i  for  the 
reaioral  of  tiunki>n  wrei-k»  lui*)  pnwcribra  thu  ttiviti^  nf  fiiuh  nuticv.  Aim.  latvr  acta 
of  Ann.  %  ^^'i  ("'-  '^^^ ;  ^Pt.  11#,  18VU  I  i<f.  802 ) :  an<l  tcv.  15  of  wi  of  Mnmh  3.  189U 
(30  8uti'.,n-5a). 

In  an  oinaiun  uf  ilit-  AtKirnpy  <it.'ueml  -if  May  :;4,  IS77  !15  0|)inB,  284),  it  »  Uultl 
that  tiie  S^TL■lun■  of  War,  where  nuthori/vil  liy  an  ii|:i)irnpriutii)ii  act  di  improvo 
Iht-  nnvigntioti  of  m  nttviviil-ik'  Mj-L-aiii.  may  rMii!>i-  tu  Iil-  ri'iimvi^l  wnvk:",  not  yft 
bIhuiiIouc'I  liMt  flill  [(rivuU-  proiM-H  v.  if  he  ojri>'i'k-n>  llieiii  oliytrui-lHiiiH  lo  lulvi^nilLoii. 
And  M-e  hi*  hUer  t'l^jniimi  i.f  Aj>ril  1'",  IHW)  (Hi  Ojiiiic.  47yi,  fc*  In  ttii-  niithnrily  at 
Uiv  1'iiiti.fl  SImUt-  I'l  uTii.nivf  iiiivi|iHhU>  rivi-r*  to  thv  'iiwriviifil  "1  itiiiiviiliiHl  ri)(hUof 
piuptTty  in  Un;  soil  of  ihi-  huil. 
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14B0.  All  iHland^  in  the  Missouri  river  ami  in  the  State  of  Mi-ssotii 
wbifit  were  formud  and  in  cxiHtunce  prior  to  The  ii<litii^ion  of  iIil*  SlAte 
into  the  Union,  belonged  either  to  tho  United  Statc-^  or  to  the  ])artie8 
to  whom  the  I'^niterf  States  or  Spain  had  j^rantpd  them.     I'poii  the     , 
adiniw*ion  of  the  State  into  the  Union  the  National  Governraent  relii^H 
quished  to  the  State  owm^rship  of  the  bed  of  the  river'  therein,  aiid^" 
sini-e  admission  of  the  Stale  islands  fomied  on  the  lied  have  tH'lon^d 
to  tlie  State,'  or  may  belonfj  for  M^hool  purposes  to  the  counties  in 
which  ihey  are  situated  under  an   m-t   of   the   MlssouH   lejrislatui 
approved  April  8,  180'>.     The  nuitterof  purchasing'  for  river  improvi 
ment  pniiioHes  for  tlie  United  States  ivillow  brush  and  other  materifllj 
products  of  these  islands,  would  thus  depend  upon  the  ipiestion  of  title 
to  the  islands  and  eontrtd  tlioreof  iit  tht;  time  the  [mrchases  are  made. 
Card  3lSd,  J/./y,  Wr/r. 

1491.  Sefti<tn  3TS6,  Rev.  Sts..  provides  that  "no  land  shall  be  put 
chased  on  awount  of  the  United  States,  except  under  a  law  authorij 
injf  such  purcha-e."  Uy  the  act  of  April  24,  1S8S  (25  StJ*.  ^4),  iho 
Secretary  of  War  was  authorized  to  '"cause  proceedings  to  l>o  insti- 
tuted, in  the  name  of  the  United  States,  in  any  court  having  jurisdiction 
of  such  |iriK':ccilinj;fs  for  the  ueqnirenient  by  condcinnalioii  of  any  land, 
rijrht  of  way,  or  material  needed  to  enable  him  to  maintain,  oi>erale 
or  ]iro*iccute  works  for  the  impi-overaent  of  rivci's  and  harbor^  for 
which  provision  ha-s  been  mmle  by  law."  Further  provision  ai*  to  the 
method  of  condemning  lands  for  public  use  was  made  by  the  act  of 
August  1,  1S88  ('25  Stflts.  as").  The  act  of  April  24^,  l!<8s.  Miij/tvi. 
provided  •"that  when  the  owner  of  such  land,  right  of  way.  or  material 
shall  fix  a  prire  for  the  same,  which  in  the  opinion  of  the  Secretary 
of  War  shall  be  reasonable,  he  may  purchase  the  same  at  such  price 
without  further  dehty;  and  provided  further  that  the  Secretary  of 
War  is  hereby  authoriwd  to  accept  donations  of  lands  or  materials 
required  for  the  muintenanco  or  prosecution  of  suvh  wurk?."  The 
authority  tn  condemn,  purchase,  or  *'accept  donations"  applies  only 
lo  works  "for  whin-h  provision  has  been  nnide  !iy  law."  Ilthi^  there- 
fore, that  in  the  absence  of  an  appropriation  for  the  works  or  expivsa 
authority  from  Congress,  the  Secretary  of  War  is  precluded  by  Sec, 
373(),  l{ev.  Sts..  from  aetjuiring  lands  for  Hver  and  harbor  improve- 
ment*!; the  word  "purchiwc"  in  this  statute  Iwving  been  construed  in 
it«  legal  sense  aif  including  every  mode  of  ac(|uiring  land  other  than 
hy  descent.'     Card  IJWHi.  Khruary,  ISOS. 

'See  Pollard  i.  Wamn,  3  Howard  212;  Ooodtltle  v.  Kihhe,  fl  iW.  471;  Doe  r.  B 
13  i'l.  •&:  Withcrw  r.  Itiukl^^v.  L'lJ .//.  84. 

»Cooly  r.  «ol.k'u.  At  S.  U'.  R<-pinlcr,  100. 

■Stc  7  ili.in.  M.  (i<ii,.  lU.  IL'I:  tlr  jxirte  llehard,  4  IHIlon^  384.     A  coiiveyimc*' 
oi  IhihIb  til  tin- Vniuil  St<itwt  w,  unrlvrthip  stalute,  void  and  inouerative  unle«8  the 
puivliiLM]  w  auihuriztil  by  Congrm*-    N.  t?-  r.  Tichenor,  i:!  Feci.  Rep.  41fi;  li  Com 
!)cc.  7U1, 
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149S.  The  owner  of  luiiils  (loodecl  by  diiniH  construcU^d  in  improriiig 
navigation  is  rntitird  to  c-oin[M-nsiilion  for  diiitingi'.s  stiMtaiiied  >iy  litich 
flooding.'  Held,  thnt  thf  .Spi*rrlary  of  War  hai-  authority  undpr  the 
act  of  Aprii  24,  1888  (1  8iip.  Ucv.  St«.«  2d  edition  p.  Sti4),  to  pur- 
obaHo  lands  floi>ded  by  daniw  ron.strnrt<?d  in  river  and  harbor  improve- 
^lenl^,  or  the  ri|rht  to  Hood  thu  same,  and  where  springs  are  locnted 
on  such  land-s,  thin  faet  may  properly  be  considered  in  determining  tho 
iimoiint  to  l»e  paid.      Card  10*4,  J/'/a7*,  }S9o. 

1493.  The  Kiver  and  Harbor  Act  of  Aug.  17,  1S04,  see.  4,  makes  it 
the  duty  of  tho  Secretary  of  War  to  prescribe  rules  and  regulations 
for  till'  u^e  ami  navigation  of  all  '"raiials  and  .-liMiiiar  work^*  of  naviga- 
tion," owned,  operated  or  iimnitiiired  Iiy  the  I'niled  State.s,  etc..  and 
aIno  luabes  the  violation  of  any  of  these  rcgulatioDtn  a  luiKdeuieanor 
punishable  in  the  pi-ojier  United  States  court.  /W'A  tliat  tlii-*  seriian 
doi'H  not  apply  in  general  lo  natural  waterways,  though  their  naviga- 
bility has  been  improved  and  i.i  being  maintained  by  the  Government. 
Cards  424,  Octof^r^  1S94;  1047,  JA/wA,  J806;  2919,  FSrnary^  IS07; 
a44!>.  Afujuni,  im7. 

14B1  Sect  13  of  the  River  and  Harlwr  Act  of  Aug.  17,  ISlfJ,  pro- 
vides ''that  iift<!r  the  regular  or  formal  report  on  any  e-xamination, 
Bun-ey.  pi-ojeet,  or  work  under  way  or  jfroposcd  is  submitted,  uo  -sup- 
plemental or  additional  report  or  estimate  for  the  eame  tiseal  year 
shall  l»e  made  unless  ordered  by  a  resolution  of  Congress."  To  eon- 
(ttnie  this  language  strictly  wuuUl  lead  to  two  eoiielusions  which  it  is 
improl^ble  Congress  intended,  to  wit;  1.  Additional  estimates  for 
work  which  has  become  neces-sary  in  onler  to  preserve  that  already 
doriw  or  being  done  during  the  iLscal  year,  cannot  l>e  made,  t.  The 
Senate  and  Houae  of  Kepresentatives,  :ictiiig  separately,  cannot  call  for 
information  on  this  subject.  /AA/.  therefore,  that  the  flection  should 
be  lilieraliy  construed  as  follows:  That  it  prohibits  additional  estimates 
(imletss  ordered  by  resolution  of  Congress),  exU-ndint/  the  work  already 
estimated  for;  and  that  the  "  resolution  of  Congress*"  refened  to 
includes  separal-e  resolutions  of  eithf-r  house.     CanI  l!I4M,  Jfhrr/i,  /V.76'. 

1498.  Work  done  by  tlie  Uniti-d  States  upon  rivei-s  itnil  harbors  is 
civil  work.  The  faet  that  military  officers  are  a.ssigned  to  duly  on  it 
does  not  makp  it  a  branch  of  the  military  ftprviee.  Tho  work  itself 
does  not  relate  to  military  matters  or  in  any  way  affect  the  military 
establishment  of  the  Government.  It  is  paid  for,  not  out  of  any  appro- 
priation for  the  military  establishment  but  out  of  a  separate  civil 
ap]>ropriati»jn  for  the  Improvement  of  I'ivors  and  harboi*s.  /A:W  Ihere- 
fore.  that  par.  NOS,  Army  Kegulations  of  ISS!.',  was  not  applicable  to 
civilians  employed  in  the  improvements  of  nvers  and  harbont,  said 

'Ckitiltl  .jn  Walern.  2il  wlilk.n.  E  IMS,  ami  fluthoriliwi  dtM;  Um-Vatiu-k  r.  Kndin'im 
liap.Cu.,<M  \Vu.430;  Am.Jk.  Eua.Hiwy.vt  Law  tl»t  (Klition),  vol.  IC,  |>.26^i,  note  I. 
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civilians  not  Iwiiig  "in  Ihe  eiuplov  of  auy  liiunch  (if  the  military serv- 
it-e."  I'mii  147,  Anf/mf,  l/HiJ^.  It  waw  the  intention  however  to  have 
pura^'i-)i]>b  .'itilt.  A.  K.  of  IHDS  {mee  i>4iS  of  1901).  apply  to  river  and 
harbor  wovk;  Imt  whether  it  ajipliiw  or  not  the  Seeretarj'  of  ^^■^r  bus 
disi-retionan'  power  to  i-equire  with  refei-em-e  thereto  the  reportw  luen- 
tioned  ill  the  re{^iiliitioii>.     Card  341tt,  v1m;/'W,  1897. 

1496.  Section  3341,  Ucvised  Statutes,  p^t^•H'r^ilH■.-  (hat  the  I*re.sident 
may  ouiHe  U*  he  wold  any  iiiilitarv  >tores  which.  u}>on  pro|>t'r  iii^iM-elioD 
ur  survey,  uppear  to  he  (hiiuiiged  or  uni*uit»blL'  for  the  pultlie  nerviee. 
JIt'hi  that  the  term  '*  uiilitnry  stores  "  does  not  include  public  pixipeiiy 
purchused  in  carrying  out  the  civil  works  of  river  nnd  hiirlwr"  improve- 
ments. The  regulations,  liowcver,  witli  referunee  to  [n*opcrty  act-ounta- 
bility,  ns  contained  in  tiie  Army  Kcgwlationsof  18!>5,  weif  intended  to 
coverall  puldic  properly  utidei*  the  coiitixil  of  the  Secretary  of  War. 
whether  iiiililarv  st»uvs  nr  not.  Tlie  reguhtlions  (imd  oi*dei*s)  it'lating 
to  the  iiispeclion  of  unservicOHliIc  pmix-rty  with  it  view  to  its  windem- 
natifni  apply,  llicrcfuii'.  to  public  pn>i«'rty  used  in  r-iver  luid  harlior 
impro\cnK'nts.  There  !■%  Innvcvcf,  no  cxi-sting  hiw  which  would  pre- 
vent, such  moditicaiinn  of  thiv**'  i-egnJatioiis  as  w«ndd  authorize  tlie 
proper  engineer  oillccr  to  drop  property,  other  than  luilitary  st«r«'8. 
fi-oni  his  rctiirii--  on  his  own  ci'vtificaie  timt  Its  cundtlion  resulted  from 
wear  and  tear  in  the  service,  that  it  wn*  worthless  and  had,  l>eon  destroyed 
in  his  presence.     Card  3411',  A>fi/'iitt,  IdOt. 

1497.  A  cfintrnctor  engaged  u(x>n  river  and  harbor  work  for  the 
Goi'ornment  mity  ohstnict  navigation  to  the  extent  necessary  t-o  do  his 
work,  if  .such  obstruction  i-amiot  rensonably  be  avoided.  He  is  how- 
ever lirtblo  lK>Th  «-ivi|[y  and*-riniiiuilly  for  an  usmuthorizedotwtniction. 
and  the  Secretiinb- uf  War  Is  ^^irhout  authority  to  Telicve  him  from 
swch  liability.     Card  3Si:i,  /''rlrmo-;/,  AW. 

HTDIAK   COTTHTRY. 

1498.  //'/'/  that  the  term  "Indian  country,"  as  eniployrfd  in  th<» 
stututes  n^gulating  trade  and  intercourse  with  the  Indiana  {.see,  |jar* 
ticuUirly,  Ch.  iV,  Titb  XXVIII.  Rev.  Sts.),  might  prc.i»erly  l)n  defined 
in  ^n-nenil  iw  including  the  following  territory,  viz:  Indian  reserva- 
tions occu]>ied  by  Indian  tribes;  oth«'r  di>-tru'ts  so  <»ccupiod  to  which 
the  Indian  title  has  not  been  extinguished;  any  diHtHct;^  not  in  other 
respects  Indian  country,  over  which  the  operation  of  those  statiitoe 
ipay  be  extende<l  by  treaty  or  lut  of  Congress.'  XXXIX,  :J14, 
ttV/Ar,  /S77. 

'S*  ihw  opiTiion  «<  ailoptwl  Hiid  in«>rj>firaT«i  in  <;.  O.  or,  H'lqrs,  of  Aniiy.  1877; 
a]-i>,  in  t))OMiii<e  oninei-lHiii,  14  (>t>iri>t.  At.  <i«-M..2!Wi  I'tiilMl  Stalen  r.  K<tttv-llir»e 
ttalhiiis  of  Whiskev.  .t  Oily.  188;  llat««  v.  ("lark,  t  lU,  204;  Uuhed  J-tates  r.  ^eveloff. 
2 lawyer,  Al{.    ive  (nr.  ilh.  Army  Re^latinns  of  \mS  (^^[  ai  ll.<01). 
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1499.  The  Secrctai-y  of  War  hiw  no  general  authority  lo  license  trade 
with  Indians  in  the  Indian  eountn*.  By  See.  21211.  Rev.  St.*).,  sucb 
licenses  ean  l»e  jfiven  only  hy  a  '".siiperintonclenl  of  Indian  affairs,  or 
Indian  agent  or  sub-agent."     6S,  2S3,  Sfptenther  1S9S. 

1500.  The  Si^retai'v  of  War  has  no  general  authonty  To  lii-t-niii-  the 
inlroduetion  of  spirituous  liquors  into  the  Indian  eountn-.  Under 
Sec.  21311.  Rev.  St»..  and  the  act  of  July  23,  JS92,  c.  334.  amending 
that  seetion  and  I'xtfiiding  it  to  lieer  and  other  malt  liquors'  the  Sec- 
retary of  War  U  without  authonty  to  periitll  the  iiitrodiictJon  iuto 
that  country  of  any  spirituous  or  malt  Hiiuon*  intended  fur  fsale.  W, 
l7a.3Wt,  ,-l»«7»>*l'and  S^/'temirr,  IHU^;  ^^,:il,  Ort'-fwr,  ISftJ:  Card  500, 
Octoft-r,  IHt)^.  The  statutes  <'ited  do  not  authorize  the  Serretary  of 
War  to  license  the  «i/r  of  spirituous  or  malt  lt(inor»  in  the  Indian 
countrj".  Whether  a  partimUir  article  i,*.  in  fnct  spiritiions  or  malt 
liquor  ij*  a  que'-tion  far  the  courts,  aud  nut  the  War  Depurtuicnt.  to 
decide.  Cftrd.*i  1747.  Xnv^mih-r,  ISOC;  7813.  tltyi,  M^'trch  and  .l;w*7, 
1900. 

IWl.  Prior  to  the  act  of  July  StS,  ls;t2,  no  formal  nde  or  reg-ulntion 
governing  the  i*uhjcetof  the  introduction  of  liquor  into  the  Indian 
country  was  ]>roniulgati'd  I>v  the  War  DepaHntent,  Init  nhm-tlv  after 
the  |wL-sagi'  of  the  act  the  Sx-retarj;  of  War  decided  that  no  [jeriuits 
would  be  granted  except  in  eoHes  where  the  liquor  was  to  be  used  in 
or  connected  with  the  I'liited  States  Aniiy.  Thi."  detrimion  was  adhered 
to  until  Oetoljcr.  ly'JT.  when  it  wa«  uiodiiied  hy  n  further  decision  that 
permits  to  introduce  wine  into  the  Indian  country  for  rtaeniDinntal 
purpOiH'H  wonld  l>e  grantwl  uixm  lheiip]>li<'»tionof  any  ck>rgyumn  hav- 
ing chai'ge  of  any  longregMtion  or  district  in  said  country  when  for- 
war-ded  lo  the  War  Departiiieut  tUi-ough  the  api>lic»iit"'i*  etvlesiastical 
wujwrior.  or  ujx>n  other  evidence  of  aiitlifntii-ity.  The  authority  of 
the  War  Depurtmunl  to  i.^sue  pt^riuiL^  under  the  stjitutes  covering  the 
mutter  ha»  in  practii-e  been  viewed  a»  limited  to  iH>rmita  lo  introduce 
intoxicating  liquor  Into  the  Indian  coutitry  and  a,s  not  exli-nding  even 
by  implication  to  jjennita  for  its  stale.  Thu^  re|x*atcJly  held  that  jier- 
mits  to  individuals  to  introduce  into  the  Indian  couutry  auy  kind  of 
intoxicating  liquor,  intendixl  fur  sale  either  as  a  l)e\enige  <ir  for 
medicinal  purposeh,  cannot  legjilly  1m>  granted.  Cards  2;-ii*W,  2WG, 
2S71,  2Ttt5,  July  to  Dfonnher,  1896;  3140,  34t>4,  HTlti,  -ly//*//  to  Ihvetn^ 
her,  1S97;  4(i0-'.  ilOfl.  Mmj,  1898;  6837,  OWm.  .iHjfw^^and  Sept^miher^ 
1899;  4U>5,  J>mt^  1900. 

1608.  Iq  view  of  the  tenjis  of  the  act  of  May  21.  1884,  establishing 
n  civil  government  for  AIa.-sku.  /"/(/  that  the  uiilitary  authorities  coidd 
no  longer  legally  issue  jKninits  for  the  inti-oduction  of  liquors  into 

*  8ee  DOW  thi«  nection  m  »mvm\vA  by  Wt  uf  .Tuxiimrr  SO,  1S9T  (29  SIxIp.,  IMtl). 
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Alaska  under  G.  O.  57  of  1874;  aeo.  14  of  said  act  l>eing^  deemed 

tnipliodli,  ti>  repeal,  aw  to  Aln^ka.  that  portion  of  S^-v.  lilJti*.  Rev.  .SU., 
which  empo\yenHl  tlu'  riecrptary  of  War  to  authorize  such  introduc- 
tion.'    L,  529,  -/((/y,  J886. 

1503.  Ill  view  of  the  |Hl^itive  terms  of  See.  2140;  Rev.  8t«.,  an  officer 
of  thy  :irniy  not  only  nun/  Imt  «/</>'//</"  take  and  dchtroy  any  ardent 
spirits  or  wine  lound  in  the  Indian  country  except  such  as  may  be 
introduiTd  therein  hy  the  Wiir  Department."  The  Section  inipo>es 
thin  as  a  ""tluty"  upuii  '""uny  jrersou  iti  the  ser\-ice  of  the  L'nited  ^j 
States" — inL-tudln^  of  course  military  hn  well  as  civil  otlicials.  /Mtl  ^M 
however  that  the  aiiflnirily  given  hy  the  Htalule  to  destroy  liquor  ^* 
hivuglit  into  an  Indian  reservation  did  nut  aut!u)rize  the  destnictioa  ^j 
by  the  military  of  a  buildings  the  privntepropBrty  of  a  citizen,  in  which  ^H 
the  liijiior  was  found  stonid.     XXXV,  3.")0,  Aj/rU,  1M7^,  " 

1604.  In  view  of  tlie  duly  devolved  hy  Sec.  ai4ii,  Rev.  Sl«>.,  upon  J 
"any  pisruon  in  the  service  of  the  United  States,"  to  take  and  destroy  fl 
spirituous  liquors  iti  the  Tiidinn  country,  h^lil  that  a  post  coniumnder  " 
in  such  country  who  setjted  and  dcwtixiyed  a  (|iianttly  of  «uc}i  liquors 
inti^duced  into  such  country  without  the  authority  of  the  Secretary  of 
War,  hut  not  found  within  the  limits  of  hia  military  eomniHnd,  had 
not  exceeded  his  jiowerr*.     XXX^  20f>,  Kthmnry,  1^71. 

1505.  Under  Sec.  21+7,  Rev.  St*»..  auihorizirvp  the  use  of  the  military 
in  lh<^  removal  from  the  Indian  rountry  of  "persons  found  therein  | 
iHjntrary  to  law,"  luhl  that  the  Pivsiilent  was  authorized  to  direct  that  ^j 
n  company  of  U.  S,  troops  t»o  Htationed  in  thi'  Indian  Territory  near  ^|| 
the  Kansas  line  to  act  lis  a  patrol,  and  to  appn-hcnd  and  return  within  ^« 
thai  lino  any  and  all  lawless  pei-sons,  guilty  of  crimes  fommitti-d  in 
Kansa.s,  who  have  escaped  from  justice  into  the  Indian  country.  fiO, 
4S(».  May,  1,99.1 

1806.  Under  Sec.  215i),  Rev.  Sta.,  a  military*  commander  may  ho  au- 
thorized ttud  diroctwl  by  the  President  to  arrest  by  militarj*  force  and 
deliver  to  the  proper  civil  luithoritlpH  for  trial,  any  \vhite  persotis  or 
Indians  who  may  he  in  the  Indian  country  engaged  in  furnishing 
liqnor  to  Indians  in  violation  of  law;  as  also  to  prevent,  M'  Diititury 
force,  the  entry  info  such  conntrj'  of  persons  dexigning  to  introduce 
liquor  therein  i-otitranr'  to  law,  /ItM  that  thi;*  authority  to  jn'rfi-nt 
was  clearly  an  authority  to  anv«t,  where  arrests  were  found  necessary 
to  restrain  persons  attempting  to  inti-oduco  liquor  or  other  inhibited 
property.     Xt.II.  1^-2,  M.inh.  1$79. 

1807.  Iltid  that,  under  See-  3153.  Rev.  Sts..the  military  forces  may, 
by  the  luithority  of  the  Pi-esident.  he  employwl  to  n.ssist  in  making  the 
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of  Indians  concerned  in  the  kiliing:  of  cattle  and  committing  of 
'depredations  on  the  fiT>ntier,  provided  their  offencej*  were  committed 
'  in  the  Indian  countn*  or  by  Indiana  under  the  legal  chaise  of  an  Indian 
Ll^ent-      66, 15,  Mit;/,  JSo'i. 

IHSIAN  80LDIBR  OB  SCOTTT. 

.  M'here  an  enlisted  Indian  soldier  belongs  to  a  tribe  which 

remains  "under  the  fhargc  of  any  Indian  aiipcrintendent  or  agent,** 

Hit  is  an  offence  under  Sec.  iilS*J,  Kev.  St^*.,  to  sell  to  biui  !q}irituotu 

^  liquor.    Otherwi.se  if  ho  be  attached  to  no  such  tribe  and  is  under  no 

such  "cbtti-ge."'     81,  333,  Septen,h,T,  1S9S. 

1509.  Jlvld  that  there  was  tio  statute  of  the  Ciiited  States  under 
which  the  selling  of  spirituous  Liquor  to  Indian  soldiers  {not  under 
the  charge  of  an  Indian  agent),  stationed  on  a  U.  S.  military  i-osen-a- 
tiou,  by  a  civilian  making  the  sales  off  the  ruservatiun.  could  )>o  pun- 

•ishcd  as  an  otfen«!.  53.  ¥}1,  ^ffiift  A*>',%:f. 
1510.  In  the  abseni^o  of  legislation  uutliurizing  the  a]>iKjintniunt  of 
furriers'  or  black>*uiitliH  in  or  for  the  Indian  scout*  of  the  iinny.  h':ld 
that  to  niUHtcr  a  m-out  us  blacksmith  for  Indian  si-outM.  with  [wy  ut  the 
rale  6xed  by  law  for  blacksmiths  of  cavalry,  would  be  unauthorized 
and  ihe  pay  could  not  Icgiilly  be  rendL-red.*     40.  44*i,  -V*/y,  IStKK 

1611.  Htld  that  San  Carlos  Indians  who  weif  uieuiljers  of  their  trilie 
at  the  time  of  the  pn-s-uige  of  the  act  of  t'ongross  api)ri>ved  February  18, 
18i>5  (*i8  Stats.  60r»),  gmnting  to  a  railroad  eoui])ftny  a  right  of  way 
aeroso  it«  resoiTatioti,  were  not,  by  roatton  of  their  employment  as 
S4'outM  in  the  wn"iee  of  the  I'nited  State.s,  deprived  of  their  -Imrc  of 
the  compensation  ]mid  by  the  railroad  company  to  the  tribe  for  the 
>rivilego  of  ei-ossing  the  rchervation.     Card  4040,  Julyy  ISQS. 


r 
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1612.  .\ctive  ho!ittlitie8  with  Iiidians  do  iint  conwtitnte  a  state  of  for- 
eign war,  the  Indian  tribes,  even  where  distinct  jKilitii'al  eonimunitiea, 
being  subject  to  the  sovereignty  of  the  United  States.'  Warfare 
inanguralcd  by  Indians  is  thus  a  sjyecics  of  domestic  rebellion,  but  it 
i.H  -SO  faras.'*iniilnted  to  foreign  war  that  durmg  its  (lendericy  and  on  its 
theatre  the  laws  and  nsagert  which  govern  and  apply  to  peraon^  during 
the  existence  of  a  foreign  war  are  to  Ijp  recognized  b.s  in  genend  pre- 
vailing and  operative.  Sco  i^  t  W.  /tuU\  and  note  to  g  lt»84.y>'^^  That 
the  mere  making  of  predatory  IncuraionH  by  parties  of  Indians  with 

'  U.  ^.  •.  HuKltiuan,  A3  Fed.  Rep..  MS. 
»g«eA.  K.  4M  (5fil  of  1»01). 
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whose  tribe  no  penoral  hostilitios  have  been  iimugiirated  does  not  con- 
atituto  an  Tiidiun  war,  soe  g  1G8S  and  noten. 

Iflia.  li'hl  that  thi^  CheroUoo  Katioii,  during  the  civil  war,  did  nut 
occupy  the  >itatus  of  an  insnrrertionan'  State,  and  was  not  therefore 
iiu'hided  in  the  applii-ation  of  the  statutes  and  pi-ot'laniatioiis  whiih 
relatrd  to  such  Statt*'.,  but  that  ib*  attitude  from  the  date  of  its  treaty 
with  the  ('onfodpHite  ffovernnient  of  Oetobfir  7, 1S61 ,  to  it**  treaty  with 
the  United  States  of  July  1!*.  lSf;(>.  was  that  of  an  aUy  of  the  Confed- 
eracy, to  the  extent  that  the  individual  inenitjeiM  of  the  uation  «ho 
took  part  in  ho«ittllitiesnj|^iii»t  the  United  States  became  legullyatisiuii- 
lated  with  the  enemy.     XXX.  *^it.  Ji'hj,  If^m. 

1614.  Indians  who.  having  occupied  an  attitude  of  hostility  ovqHwd 
hostiHty  toward  the  United  State?*,  have  in  good  ifaith  resumed  and 
been  admitted  to  friendly  relations  therewith,  are  entitled,  as  repent- 
ant wards,  to  the  protection  of  the  Government,  and  act*  of  violenrt 
committed  against  thetn  ai*  if  they  were  enemies,  are  not  acta  of  legiti- 
mate warfare  but  criuii--'*.  Thii*  where  an  officer  in  command  of  a 
regiment  of  volunteer  cavalry  nisule  a  sudden  and  violent  attack  upon 
a  village  of  friendly  Indians  (who,  having  been  in  a  state  of  pnitiul 
hostility  had  returned  to  their  allegiani-e  and  had  in  fact  I»een  recog- 
niy^M  as  mtitled  to  pi-otection  by  the  military  autliorities),  and  eause<l 
the  massacre  of  several  hmidred  jwrsons  of  whom  the  larger  jxirtion 
were  women  and  cliildivn.' — h':h1  that  his  act  was  wholly  unauthorized 
and  criminal;  nud  in  view  of  the  fact  that  by  rc*ason  of  the  expiration 
of  the  term  of  his  regiment  he  had  been  mustered  out  of  the  service 
befoi-e  he  could  be  brijughl  to  trial  by  court  nmrtial, — «'A'i'««f  that,  as 
a  vindii-ation  of  the  good  name  of  the  army  and  the  reputation  of  the 
Government,  wbieb  thi!*  atrocious  act  hud  eompix>mised.  theiv  be  issued 
from  the  \V«r  llepartinent  a  t^'eneml  order  setting  forth  briefly  the 
cireuinntancefi  of  the  crime  and  so  dfuounclHg  it  an  to  disehai'g'e.  as 
fur  a«  iiossiblp.  the  military  admiiiiKtration  fwin  ivsponsibility  there- 
for.    XVll.  4i!4,  October,' J86o. 


INSANITY. 

1516.  Where  indications  of  insanity  are  developed  by  the  accused  m 
the  course  of  a  trial  liy  court  nmrtial.  the  court  will  jiroperly  suspend 
proceedings  and  repoit  the  faclH  to  the  rouvenirig  authority,  adjourn- 
ing nn-anwhilc  to  anitit  his  orders.'     XXXIIl.  *>(>!,  JauHxiry^  187S. 

'8ee  thi»  mid  upon  C'hevenne  Indiaos  in  Colnrado.  known  w  the  "Sandy  Cr««k 
Ma»«u-!v,"  ditK.-rinud  ami  denouui^in  llif  Rfpurtof  the  C^nii^readonat  "Committee 
on  the  Lloiidm-t  of  ihi-  War,"  of  May  ■»,  I8(i5. 

'Sim*  &  cofie  of  thie  nwUine,  where  thiH  course  ww  punnied,  in  li.  C.  M.  O.  38,  Dent 
o(  tlu'  MiHsnari.  ]t*4W.  Af  lo  theHiiiilarpnuitii'vot  the  avll  courts,  see  People  r.  Jlli 
Yina,  4L'  C«L  18;  hI«u  Tfttfi^  t.  StAtc,  W  Ark.  34. 


JFDOE-A  D  VOCATE. 
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1516.  If  an  iiiHini>  riolclirr  In*  hrou}^|it  to  trial  }>,v  court  martini  mid 
I  is  shown  hy  the  rnt-ord  to  have  licrn  insane  pondinjj  the  trial,  the 

jBPbcerdiiigs  ami  ^<'Ilt^lu■'['.  if  any.  flinuld  tw  derlared  null  and  irmiiora- 

tive  in  orders.     If  tJie  ijuestion  of  insanity  in  his  cuno  is  not  niitipd  till 

tiT  the  prcH'ct'd i n j^s  hnvo  (iccii  arl4Kl  nptm  imd  tho  sontrnrc  lia«  b<icn 

proved,  and  it  then  iippeur,>  that  lie  was  lu-timlly  insane,  the  sentence 

sbouid  \w  remitted.     LV.  503.  Aprii^  JSSS. 

1517.  The  Gnvemnient  has  no  power  to  eonipel  an  offieer  of  the 
aniiy  to  furnish  hi.-?  wife,  for  her  support,  with  ii  certain  proportion, 

any  part,  of  his  pay.  AVherc  i^neh  hd  utBeer  in  confined  in  iin  insane 
'asyiuin,  hin  wife  may.  l>y  Imving  a  runitor  apjioiiited.  tie  ernitiled  to 
avail  hi'i-self  uf  his  ])ny  fur  the  ><iip|Kir(  of  lierwlf  and  her  fatnily,      59, 

».  J/iry,  IS9J.  'I"he  wife  of  an  otBtvr  under  ti-eatnienl  at  the  tiov- 
-ernuient  Insane  Hospiljil.  who  haw  hcen  duly  apiwinted.  and  hiis  jjiveii 
l»ond  art.  the  fftuirdinn  of  her  luisljand,  under  the  Iuwh  of  the  .Stiite  of 
her  rwideiH'i",  may.  by  the  authority  of  See.  Wiisi,  Rev.  Sts.,  I).  C, 
rolleet  and  ix'ceive  his  pay  or  other  moneys  (hat  may  he  due  him.  in 
the  Esame  manner  as  if  her  "authority  ha<l  )H:>en  (h?rivixl  from  tJio 

iliunalfi  of  th«  District."'     57,  47»,  K^ruary^  iS93. 

rUTERPBETER. 

1518.  That  a  meiulier  of  the  court  at^trd  as  interpreter  on  a  trial, 
Wiirrejjularity.  but-one  whirh  did  not  afTi-f-r.  the  legal  validity  of 

Jtfitflpwoeeding^.    'iX,  1.'.,  Mny.  isfi.',. 

1519.  Where  the  eharges  apaiiiht  a  i>rivatc  soldier  were  preferred 
1>T  the  captain  of  hi»  company,  who  also  acted  not  only  as  a  prosecut- 
ing witness  but  as  interpreter  on  the  trial,  ht-.ld  n  grave  invguhirjty 

bic'b  might  well  induce  a  di»approvnl  of  tbc  proceedings  aud  sen- 
:enee.  unless  it  quite  clearly  appeared  that  no  injustice  had  been  done 
the  aocused.'    Vll.  502.  Aj/ril,  JSG^. 

H  1680.  Tn  view  of  the  comprehensive  terms  of  the  T+tb  of  the  new 
^Bode  of  Article.-*  of  War,  /lefti  that  officers  empowered  by  Arts.  61  and 
^^Q  to  order  regimental  or  garri^in  courts  martial  weiv  as  fully  author- 
ized to  detail  judge-advocates  for  tho  courts  convened  by  them  as  were 

'That  an  important  witneaa  fur  the  pfuwctition  on  ft  trial  ithouM  not  projM^rly  1M 
vrmittvd  to  iiiterprvt  tlie  ti-elinKinv  of  unothcr  vuch  witnvMr,  ii*  n<niurkv(l  in  I  •.  0. 
1, 0. 2<,  Dei't.  ot  Twxtta.  lAT-V 
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thi-  officers  wLo  were  empowered  by  Arts,  73  and  73  to  order  fi^Deral 
courU.'     XLril,  loo,  DecemfMT,  1S70;  321,  F<fhrmjy,  1880;  51  348., 

16S1.  Any  [■oiiuuisstoni?ii  officer  may  legally   be  appointed  judge- 
advot^'iiie  of  h  (-(iiirl  iiiHrtiid.     Thut<  n  surgeon,  assistant  siirg«oii,  or. 
u  dmplaiii.  is  lejfiiUy  lOigitile  to  be  so  di'lailed.     IX,  877.  t/w/y.  186J^ 

lAM.  A  »eparale  jticlgc-advocate  should  )je  itppointed  fnr  each  gen-j 
erttl  court  nmvtiiil  convoiied  hy  a  de|wirtumnt,  or  other  coaipetient 
commander.  The  siime  officer  miiy  indeed  be  selected  to  perform  the 
duties  of  jiidge-ndv«cafx>  iis  often  as  may  l>e  deemed  desirable  by  thel 
commander,  but  he  should  l>e  drtniled  anew  for  ever\*  court  mnrtitil 
on  which  he  acts.  To  up|>f»ini  in  »  gciicnil  order  u  |>ni"ticiihir  officer 
to  act  ns  judge-advocjito  for  all  the  courts  to  be  held  in  the  ^jamc  com- 
mand would  be  quite  irregular  and  without  the  sanetion  of  pi-ocedent. 
II,  ri+,  J/i/nA,  l-<fi.i;   XVI.  +'2i*,  Autjmt,  IfiGo. 

IfiSS.  It  is  competent  for  the  commander  who  has  convened  a  court 
martia!  tn  relipve  the  judge-advocate  originally  detailed  for  it  and 
sub(*titule  another  in  hi»  place ;  and  the  second  may  in  the  same  manner 
he  reliered  by  ft  third,  &c.     The  relieving,  however,  of  a  judgc-advo-j 
cate  pending  a  trial  must  in  general  oml>arras.s  the  prosecution  of  a] 
case,  iiufl  should  not  be  resorted  to  if  it  can  well  bo  avoided.     V.  S.'i*^, 
Ihcfmht-r,  1SG3:  VII,  5M,  Ajrt-U,  186^. 

1524.  When'  there  have  been  two  or  more  judge  advocates  succt-s- 
eively  detailed  in  the  course  <>f  a  trial,  the  one  who  i^  acting  at  the-. 
close  IS  the  orte  (and  the  only  one)  re^iuired  to  authenticate  the  pro-i 
ceedings  by  hi*  signature.     II,  14^,  Apnf,  JSG-X 

1626.  'While  a  judgc-advo«.-ate  nmy  be  relieved  pending  a  trial  and  a 
new  one  appointed,  it  would  not  bo  pivsper  to  make  such  a  change  after 
the  conclusion  of  a  tfial,  wmply  for  the  pui-puKO  of  having  the  record 
authenticated.  li  authentication  by  the  judgc-atlvocale  who  officiat«d 
at  the  rlose  of  the  trial  cAiinot  be  obtained  the  sentence  t^hotild  be  dis- 
approved.'   Card  553IJ,  Ovtfthfr,  ISUS. 

'Thiit  vk-w  hiw  IM^L■ll  ailoplcd  ami  «ct<sl  upon  in  G.  O.  15.  HdqTR.  of  Anny,  Feb. 
27,  ItwO,  w  f..U..»i.: 

"  Umk-r  till!  iimvb<Ion«  ol  the  '-llh  Article  of  War,  oiBders  who  may  npixanl  a 
cxjiirt  murliiil  (■Imll  lie  <'f>riii¥'li'ii1  tn  >i[i{v>iiil  »  jiiilgv-niivnt'aU;  fnr  Uw*  wuno.  At^nml- 
iugly,  a  juJ)iu-iulviH»tu  \»  iK-rvo/U-r  to  )w  a|>i>uinu.tl  fur  a  re^rliuunlal  or  a  (Rirriftju 
■  conrt  martial  in  like  tuanneras  fora  gtint-ral  oonrt. 

"(li'ii^nil  OnU'D*  N(j.  49.  ttl  1871.  |»VHcribing  a  lomi  oC  oatli  (or  tliA  reoorden  oC 
retduifiital  luui  giufuujn  courtm.  is  rewimkHi." 

Tn  an  ntl^cinl  <-o[nmiiiiirAl.ifiii,  of  Mav  l^lli,  tf^tiO,  iviU1ret««il  lo  theComdiC.  Gen.  of 
\hv  Mil.  Div.  of  tW  .Vclantir.  \h\»  order  \s  *lwlar«I  liy  the  Secretary  nl  War  to  be 
iiilcnilt^l  CO  Ikt  iimiiiinl'TV,  not  directory  merely. 

*Biit  A.  B.  ftVt.  iw  niiioniifti  hy  tJ.  O.  1.34,  A.  G.  0..  IfiOO  (lOM  nf  1601).  now  pro- 
\\Av*,  inter  nlin.  that  "'  Wliein-vpf,  hy  reason  o(  the  deatJi  nr  difiahilily  o(  the  jitiW- 
advoi.'at<;  ovcurrina  attcr  the  court  bus  dwidtsl  on  the  pfntence,  the  record  can  not  tie 
nuthfiir.irHte<l  by  Iibh  nifrnatiire.  it  innF<t  nhnw  that  it  hiui  hren  fnnnally  approved  bjr 
Ibf  rourt  and  uingt  Ije  authenticated  by  the  Htynaliiiv  i>f  the  presiilent." 
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1686.  A  diret-lion  in  uii  order  convening  a  guneral  court  inartiiil  that 
if  ihe  judge-advoralH  hp  prevenLed  from  atl^-iidinj;  tin-  junior  nii'inlier 
of  the  i-ourt.  will  ncl  in  his  stead,  hthl  irn^jjular  anci  iriiproix'r;  the 
function  of  a  judge  advriciite  as  proHCi-utinjr  officer  (soe  Art.  W()  not 
t)ciiiff  i>ro|iei'ly  coiniMtihli*  with  that  nf  ;i  in»*nih(»i-  of  n  court  martini. 
And  the  memlwr  hftvitig  acted  oj*  judp^-advocat'C  nticl  uiRmlnM'  in  the 
case,  adriiti^  that  the  prowcdin^  I>p  disapproved  by  the  reviewing 
nnthoritv.  11,  «0,  ^fnrrh,  1%S;  XXI,  SDO.  }for,'h,' ISGG.  A  i-ourt 
martial  has  of  couwe  no  authority  to  diivct  or  ompower  its  junior 
meinlior  or  any  other  officer  to  act  aa  its  judge- advocate.  XXVIII, 
11*8,  Oi-ivb^f,  'iSfJH, 

1627.  An  officer  serving  as  judge-advocate  on  the  ^//yf  of  a  depait- 
ment  or  army  comniauder  has  aa  such  no  antbority  to  act  as  judgo- 
advoi-ati*  nf  a  court  uiartiiil  convened  l>y  kucI]  commander.  If  it  in 
desirctl  tbut  he  should  not  m  judge-advocate  of  such  a  court,  he  should 
be  Bpeciiilly  detailed  for  the  pur^josa     V,  140,  Oct/iher^  1863. 

1828.  AVhile  a  civilian  tuay  lepilly  >»  flp|>otnt4?d,  or  nither  employed, 
as  ju(lgc-iwlv(H'ate  of  a  court  martial,  sucli  an  fuiplnyuu'nt  lias,  for  the 
jittst  fifty  years  Vwen  of  the  rnresl  occurrence  in  the  military  sen-ioe,* 
Civil  judgi'-advnoites  have  Ijecn  uHicli  \wnv  fre<[Ucnt]y  employed  for 
naval  than  for  niilitnj-y  ciuiru-^  umrlial.'     XX,  5(i7,  Jf'ftf/i.  lJi6G. 

1529.  While  a  judge -advocate  i«  not  subject  to  challenge  (XXXV, 
tils,  Ocfof>ft\  Iiy'i'i),  and  it  cannot  affect  the  legal  validity  of  the  pro- 
ccwliugs  of  n  court  martial  that  the  judge-advocate  wo»  peraoually 
ohje<'tiouable  or  hostile  to  the  accused  (XXVII,  127,  Auffutt^  lS$Sj 
XLIII.  IfHJ,  Ihfeinh,!T,  JS79).  it  U  yetdesiraML^  to  detail  a,-  judge  adro- 
rate,  if  pnu-ticahle.  an  officer  who  ha.<  no  com^iderahle  pi-cjudicc  against 
the  [larty  to  l>e  tried,  or  any  decided  personal  interest  in  hi;*  case. 
Thu.-s  the  ^election  as  judge -advocate  of  an  officer  who  was  not  only  a 
material  witue*s  for  the  prosecution  Hut  would  Iw  promoted  in  case 
thoaccuaed,  an  officer  of  Li.Ti  rt^gimentof  a  higher  grade,  were  dismis,sed 
by  the  court.,  r<>niirlvd  iijxm  as  an  unfortunate  one.'  XXI,  IT", 
Jfiumri/.  1.S66;  XXX I.  3fiK  ^fay,  IS7I, 

IfiSO.  An  officer  cannot  in  general  litly  or  Itecomingly  act  as  judge- 

'Tlif  l**t  <>ciM?ioii.f  ijf  )»tJcheuit>[oymc'»tareWli»!ved  to  huvolx^n  thttacof  tl)e  trial 
of  Hw  fierfronii  cIisirKwl  will]  )iitM|ilidtv  ici  the  ajuMimiiiittiuii  of  l'R-«<ii:iit  Limwln.  nml 
ttw  trial  nf  Major  ira>]>i'x:k,  Pruv.  Miir  Dept.  (ew  «.  C.  M.  0. 3M  uti<l  505,  Wur  Dvpt.. 
180^)),  upon  wnicti  Hi'ii.  J.  A.  Blnghum  and  Hon,  RotkMoCunklinK  y^i.-rv  n^ix-tuvoly 
emplnyed  an  jud^  a*]vo<alrw.  K"rMii  uirly  aiBvin  -whicli  h  civiJiHii,  who  ww*  iif(«.T- 
wanla  a  Freotdent  of  the  United  ijtati-«,  wiut  uiuploy«d  as  juiijic  ttdvuciLli-,  hw  uuk*  lo 

I  laftft.  pott. 

•  In  vii.-w  of  Ihe  pro  vis  in  us  of  i^^'.  17  of  thi-  aft  .if  Jum-  22,  ISrO  (Scr.  I.Hit,  Hev. 
8t».,  transferrintr  to  the  l>eiiartmfiit  oi  Ju^tieu  the  uulhurity  to  ciuploy  ci,>uiu>el  fur 
the  executivL'  ileitartinenlH,  nfittiitr  iht*  Si-cretnry  rtf  War  nor  the  Secrciarj- of  the 
Navy  iiinowatiithorizHi  to  n>laiti  advlLiati  lau  vertij  ncf  lu*  jtK]){ti-)tilvin-&te  of  atvurt 
martial.    13  Opius.  At.tien.  5U;  14  it/.  13. 

*S«M!G.C.M.0.5,WarI>ei>t.,  1S7I;  do.  -tl,  irf..  1876. 
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advocate  in  a  ease  in  wIiiL'h  be  i»  pert^onally  interested  as  iwrtuwr  or 
prowriUor.  39,  H5,  Khnuuy.  1800.  Where  the  judjje-advcMmlo  had 
pre|)niv«l  thi-  chargi's  htiiI  w^a  the  atruser  in  the  case,  and  moreover 
ent^^rtaircil  a  stronjf  pevsoiial  projiidu'c  or  hostilily  ugniiist  the  occiiiicd, 
held  Ihiil  in*  WHS  ill-L-hn-icu  tn  art  an  judge  iidvoi'ale  ertpe*'iHUy  in  tbe 
ca|MU-ilif^<>f  |irosiTiitintf  oHiciiil  Hiidud\isi.'rt(i  the  court.  XLLX.  iil3. 
Di-^irJtttr,  IHH't.  One  who,  without  personal  projiKlire  againrtt  the 
acruHfld  or  interest  in  his  eonWetion,  htLs  signed  the  chai-ge-s  a.s  (H>m- 
pany  cniimmndei'.  may  not  improperly  lu't  as  jiidjfe-Hdvocatc  in  th** 
t-ose.     63,  240.  J,muary,  Jfdfi. 

1531.  A  judge- ad voeat<>  is  not  authorized  lo  entertain  rhnrges  in  the 
first  inslariee:  he  eau  pru|MM-ly  uet  upon  ehm"ges.  /.  i:  niake  sicrvioe  of 
the  same,  prepaiv  the  i-a-*-  for  trial,  Ac.,  oidy  when  the  ebargea  are 
transmitted  to  him  for  the  purpose  by  the  oftieer  who  bus  eonvoned 
the  court  or  detailed  bini  a-*  judge-advix-ate.     XLII,  2mi!,  J/ftrrA^  1^9. 

193S.  The  judge-ad voeiUe  is  rot  unfrequcnlly  direet^'d  to  prepnreor 
re-friiiuc  charges:  hut  where  ehargt'.-*,  already  formally  preferred,  are 
transmitti'd  lo  hirn  for  prtiseculioii,  he  shoidd  not  uatsume  to  modify 
them  in  malarial  |mrlienlars  in  the  alweiu-e  of  authority  fi-oni  the  con- 
vening otfieer.  Wliik'  he  may  ordinarily  eorret-t  oUviou.s  tniHlakes  of 
form  or  ixit^-nt  or  slight  errors  in  names,  dates,  anuunits.  &e..  he  can- 
not without  such  authority  make  MtftsUmttnf  amendments  in  the  alle- 
gations, or — least  of  all — reject  v)r  withdraw  a  charge  or  specification, 
or  enter  a  luJh  jiroMttfui  as  to  the  same,  or  siilwt  itute  a  new  and  diatinct 
chftrgi\  for  one  transmitted  to  him  for  trial  hy  the  proper  superior.' 
JUiUi.  M'trr/t,  !.%'.■? ;  XXI,.=>f>.  Xrt-^mf,er,  ISf;.'.;  %<Si,Z1t>,  Xnvt^nil>ei\  J8S7. 

1633.  The  duty  of  the  jn^lgi'-advorato  towanl  the  lu-ciised  should 
not  he  n^gardod  ils  confined  to  the  limit«'d  pi'ovinre  of ''counsel  for 
the  prisoner"  as  the  .■•ame  is  defined  in  the  Wth  Article  of  War. 
Where  the  accused  is  ignorant  and  incxiMirienwHl  and  wilhoiit  coun- 
sel— €spe*Mally  wheif  he  is  an  enlist»?fl  man— the  judge-ad vo»-ate  should 
take  cjire  that  he  does  wtx.  suffer  upon  the  trial  from  any  ignomnce  or 
misconception  of  his  legal  right.«,  and  has  full  opportunity  to  inter- 
pose such  plea  and  make  r<uch  defence  as  mfty  bcit  bring  out  the  facte, 

'Soe  ti.  0.  »M,  [»ei>t.  of  the  ( 'amber land.  1887;  do.  98,  id..  1868;  do.  85,  tPepL  o/ 
IheSmth,  18T4;  (i.  t".  31.  O.  36,  42,  IJ«?pt,  ii(  the  I'lalte,  I.S77;  do.  i:t,  tW..  1878;  ilo. 
48,  Jlil.  L>iv.  ti(  I'acilk-  A  Dt-pt.  <.f  l'*!..  \1>m. 

Thiit  jiura^nipli  wt^  f'>nh  t  not'::!)  Cab  I  itched  pruii^v.  Rm'  Marnuil  forCourld  Martial 
{UtOl),  p.  l':i,  I«ir.  L'. 

A  i-oia|K.-tvul  juil|^<-iulvu(niiv  will  )iroi>erl.v  lie  left  by  the  fwurt  to  introdura  the 
lc«tiini>ny  in  llw  form  am)  onler  (iconinl  by  him  to  W-  the  mri'A  lulvantaitvouit,  anit 
gpiiernllv  ti>  bring  on  tTWwf  r.>r  tritil  mul  t'nniltii-t.  llmir  i>rn»»ei-ciliiHi  Hrconlitig  lo  hi* 
own  judtfiiiuiiL  Ct>[iii>are  •!.  V.  M.  O.  1)7,  Ilf|>l.  uf  Dukulu,  \^~>^:  ilu.  88,  Dvpt.  u[ 
Ti-xftj",  1H78;  aiiil'iu^  to  ihi'  Hvil  pniotio<.i — I'nitwl  Stuu-a  '■.  IJurr,  I  Burr'e  Trial,  9b, 
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the  nieritM,  or  the  extenuating  ein.-umRtanocs  of  his  case.  V,  577, 
Dtomtht-r.  tS^i.i:  lA*,  18*2, ^Jt^^^nAcr,  MW.  Tin- jiidp'-advorftlc should 
advitw  the  acciwpd,  csjierially  whoii  ijjtmrant  find  iiri!U<>«ist<'d  liy  <'*>iin- 
scl,  of  hiri  rifrhtw  indcfciicp — pfirticuUirly  nC  iiin  rij^lit,  if  itoxist.s  in  (he 
^CBse,  to  phwl  tho  slutiiio  of  limitiilion  (21,  l^H.  IhivmhT^  I>!NT).  and 
of  bU  right  to  testify  in  hiKnwn  bi-half.'  A  fiiihim  to  do  t^o,  how- 
ever, will  not  uffoct  the  legid  validity  of  the  pr()ii?epdinj,'s;  thoiijrli,  if 
it  appear  that  the  lu'eused  was  oetiially  ifrnorant  of  the-ie  rifrhts,  the 
DiuiKMiuu  iiiuy  Im^  ground   for  ii  mitipition  af  Mejiteiice.      LV.    IS'2, 

1534.  For  the  judpe-iidvoeate  to  coun.sel  the  ucciL-ied.  when  a  noldicr 
or  inferior  in  rank,  to  ph'iid  guilty,  niut^t  in  genend  he  untn'titting 
aud  ina<lviHalde.  Hut  where  such  ph'u  is  volutilarily  nnd  intelligently 
made,  thi.^  jndge  advoeatu  should  propt'rly  advLsu  the  aeeu»ed  of  hU 
right,  to  <»ffer  evitUMifp  in  yxplanntion  or  extennalion  of  his  offence, 
and.  if  any  (nuch  pvidenee  exists.  f*hould  as-sint  him  in  seetiring  il.  And 
wlien;  no  Jiiicli  evitlenre  is  atminalde  in  the  case,  tlie  juclgi*  atlvoeatJ? 
should  Mtill  we  rhiil  the  iioc'used  has  hii  opporliniily  lo  pre.seiit  u 
"stutenient/*  written  or  verhal,  to  the  wnirt,  if  he  has  any  dtwiro  to 
d0  8O.'     V,  TmT,  I hvt'>ith,'r,  tSf!.i. 

1536.  A  judgt'-advofiite  of  a  eoiirt  martial  hx\>  iiu  authority  tu  plwo 
in  arrest  an  ofheer  or  tiohlier  about  to  Ite  tried  hy  the  court,  or  to  com- 
pel the  Hltendanee  of  the  aceiised  hefore  tlie  court  hy  riMpiiriiiy  a  rion- 
commisdioned  ofhcer  to  bring  liiui  or  otherwise:  these  arc  duties  which 
devolve  u|)oii  tiie  convening  luithority  or  upon  the  post  eonmiunder 
or  other  pi\iper  oHicer  in  whose  custody  or  eoiuniiiud  the  aeeuscd  is  at 
the  time.     XXVIJl,  5Jil.  Aj^rih  JSC9. 

Ifi36.  It  is  (ftrictly  the  propter  prarticfl  for  a  judge-advoeato  not  to 
give  hif  opiriii'ii  iii>oii  a  ]n»int  oT  law  arising  ui«in  a  iniiiUuy  trial, 
unless  the  same  niiiy  be  rw|uired  b_v  the  court.  This  practice,  how- 
ever, ia  often  de|»irted  from,  ami  the  opinions  of  judge-aflvocBtisa, 
.>4uitahly  tendered,  are  in  gcnenil  rec4'ivi*d  and  cntertaini'd  by  the  rnurt 
without  objection,  whclher  <n-  tn'I  f<»rinully  culled  fur.  IJut  wiicri"  tht; 
court  *//"-^  objiN't  to  the  giving  of  an  opinion  by  the  judge-advocate, 
he  is  not  authoriz*'d  lo  attempt  to  give  it,  and  of  coursi'  not  iiuthorixed 
to  enter  it  upon  the  recoril.  Whether  the  /It*-;— that  the  opinion  was 
otfen-d  and  objected  In  by  tlie  court  kIkiII  be  cnteri-d  niKin  tin-  record, 
ii*  n  nuilter  fur  the  court  alone  to  decide.  It  is.  however,  certainly 
tht  iK-ttor  practice  that  all  the  proceedings,  oven  thase  that  are  irreg- 
ular, which  transpire  in  connection  with  the  trial,  ttbould  be  .set  out 

'  Stt  <J.  0. 75,  A.if.O.  ij»t*;. 

'^4'  Maiiual  (orCoiinii  Martiul  (1(101}  p.  S3,  par. 3;  aUu  M»i;oitib(e>I.  of  18091,  pp^ 
170.171. 
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in  the  record  for  the  inspection  of  the  reviewingf  aiithorily.    XXVI, 

Ml,  ih-x-mhfr,  mn. 

1637.  U  is  («»'  of  the  iluTies  of  the  jiidjpre-advocato  to  prepare  the 
•'complete  and  aivurate  if*'ord"  whirh  "every  i-oui't  niArlial"  l« 
requirpct  by  the  Army  Re^ulntions  to  "keep."  He  should,  if  pmc- 
ticiittle.  complete  the  reeoi-d  of  each  day';*  procoe*iing?i  iti  time  to  bo 
8ii!)mitt<'d  to  the  fourt  nt  the  next  day  or  next  iwy^sion  for  approval  or 
corret-tiou.  The  record  U  the  record  »fth^  twyrf.nnd  the  judj^e-advo- 
cflte  i-  subject  U>  the  direction  of  tbe  court  in  preparing^  il.     XXL  ♦iTl*, 

1538.  One  of  the  f  unrtionH  of  the  jud^fe-advotat*?  of  h  (."ourl  nuirtial 
is  the  execution  of  its  ordei-s,  If  h  eoiirt-nmrttnl  wdjournH  miNjwt  to 
tJie  call  of  the  i>reAidiujf  ofBcei-,  Ihe  judjfc-adcocjito  U  carryinjr  out  the 
order-ii  of  the  couit  when  notifying  members  of  the  timedeaif^ated  >»y 
the  ]ire^iding  ollii-er  for  i-eafsembUnj,'.     LXVIII.  i»7".  Aj'rtl,  ISK't. 

1639.  An  absence  of  the  judge-itdvocate  from  the  court  during  the 
trial  doe^-  not  jfrr  «*■  affect  the  validity  of  the  proceedings,  but  is  of 
courws  to  W  avoided  if  po.s»il)[e.  When  the  judge-ad vo^-ate  in  obliged 
to  tem|)onirily  »ljH?nt  himM^lf.  the  court  -should  in  tfenenil  )iu><pend  the 
proeeedinj;s  for  the  time;  or,  if  his  ahjH*mi*  is  to  he  prolonged,  i^hould 
adjourn  for  a  i*rtain  pi>riod.  XXI.  177.  Jnnmin/s  ISGO.  Xo  one  can 
as.HUWe  his  duties  in  his  absence,  except  that  the  record  of  a  meeting 
and  adjournment  in  conf«*quem*e  of  such  absence  would  be  made  an  the 
court  might  direct.     Card  2051*.  F'^vn^mj,  1S9G. 

1540.  Should  the  judge-advocule  be  required  to  give  evidence  as  a 
witness,  the  clerk  or  reporter  of  tlie  court  may  go  on  to  record  hi*  tes- 
timony *vhile  on  the  utand;  <>r.  if  there  l>e  no  clerk  or  reporter,  he  niay 
reeord  hi.s  own  tt'Mtimony  v^  that  of  any  other  wUnesti,     XXI,  17T, 

1541.  A  judge -advocate  of  u  court  martial  nniy  Ih;  detailed  to  per- 
fonii  other  duty.  »s  that  of  officer  of  the  day  or  member  of  a  b<i»i'd  of 
Buney.  if  such  duty  will  not  intertei-e  with  bis  duties  as  judge  advocate. 
But  in  general  of  course  no  dulie.-t,  in  addition  to  those  incidental  to 
his  function  a*  judge-advocate,  should  be  imposed  upon  him  t>ending' 
an  iinpoi'tjtnt  trial.     XXIX,  273,  StrptvmfMT,  1SV9. 

1542.  The  judge-advocate  in  our  practice  is  entitled  to  the  closing 
argument  or  address  to  tbe  court,  and  be  may  present  an  address 
althftugh  the  accused  waives  h\^  right  to  present  any;  the  functi<m  of 
the  judge-advot-ate,  at  this  stage  of  the  proceediags,  not  tKiug  contiDcd 
merely  to  a  rfi'lyimj  to  the  accused.  Tbe  court  is  not  autboiized  to 
deny  to  the  judge-advocate  this  right  to  be  heard.  XXXII,  499. 
April,  I.V3;  XL.IX.  OVi,  iMvmljtv,  1SS6.  The  jiulge-advoi-ate  in  bis 
address  is  not  authorized  to  read  to  the  court  evidence  or  written 
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jitatcmonu  not  introduced  upon  tbe  trial  and  which  the  accuised  hax 
had  no  opportuuity  to  controvert  or  <iomiuenl  upon.     XXJI,  :i38. 

./«/.r.  meo. 

1543,  The  onlvautborily  for  tbL>t?i])ptu_vnu>iitor  reporteraforcourt*- 
martial  i8  that  contained  in  Sec.  l:i(J3,  Kev.  Sts.,  which  authorizt^?!'  the 
judge-advocate  of  a  military  court  ti>  appoint  a  ix'iwrtor  for  such  court, 
lu  inew  of  this  Btatutf,  A*-W  that  the  ap(Kjiiituieiit.  by  a  judge-iulvo- 
CSteon  the  stutf  of  a  department  comninnder,  of  a  person  to  act  as 
reporter  for  alt  the  courts  to  be  convened  in  the  department,  was  in 
contravention  of  the  ntatute.     XI.  3(51.  Jaimitnj,  ISGG, 

1M4.  For  the  court  or  the  president  of  the  court  to  place  or  oi*der 
the  jud^-advocate  in  arrest  would  be  an  unauthorized  pro<'eedi[ig. 
The  court  Jmleed,  in  n  proper  case  under  Art.  Stl.  might  proceed 
against  it-*  juilge- advocate  um  for  a  contempt.  But  an  arrcft  could  not 
lie  imposed  nor  a  puntf>!itiient  executed  in  the  nise  of  such  officer, 
except  through  the  convening  authority  or  other  competent  com- 
mander.    III.  rtO.S.  S.-pf^mher,  imJ;  XXI.  fi29,  Srpfember,  1866. 

1645.  Where  tht»  conrt  waw  convened  by  a  tnilttary  ofKcer — aw.  in  a 
case  of  a  general  couit,  the  genera!  of  the  army  oru  de|wrtment  or 
anuy  commander — it  i>>  the  dutj'of  the  judge-advocate,  uj>on  the  com- 
pletion of  the  record,  to  tranmniit  tho  same  to  such  officer  (or  Li.s  auc- 
i«»f7or  in  eonunand)  for  the  proper  action.  Where  the  court  was 
convened  by  the  Prer^ident.  it  in  the  duty  of  the  j'udge-advo+'ato  to 
transmit  the  completed  proceedings*  diivrtly  to  the  Judge- Arivwato 
General,'  in  order  that  he  may  exercise  the  i-evJKory  function  i-epoi^wl 
in  him  by  Sec.  llfiD,  Rev.  Sti*.'     XIJI,  4.'h,  D^ymffT,  m!i. 

1646.  The  general  preamnption  of  law,  made  in  favor  of  all  public 
officere.  in  the  abisencc  of  athrmative  evidence  to  thj".  contrary,  that 
they  duly  fullill  their  functions,  applies  to  the  judge -ad  voeate.  LV, 
182,  Ih-C'-nJ^-r,  h^H7. 

1M7.  The  act  of  July  37.  1892  (27  Stntg.,  278).  r'upiiring  the  with- 
drawal of  the  judge-advocate  whenever  the  court  sits  "in  eh)Hed 
fie**ion."  hd'l  not  to  apply  to  a  meeting  of  the  court,  had  after  judg- 
ment, to  hear  ivad  ttte  r(v<jrd  of  the  findings  and  sentence,  such  piv- 
ceeding  Inking  no  part  of  the  trial.     83.  3fi3.  Novt-}iibei\  189,i. 

1648.  Tiie  o!»ject  of  the  legi^flation  excluding  the  jiidgc-advociite 
fi"om  clotted  sewtious  of  a  cuurt-ttiartial  is  not  only  thiil  there  i^hould  !» 
no  unfairTietw  tf>  the  accuse<l,  but  thai  there  should  Ite  no  po.«wibility  of 

'.«€«•<;.  O.  7'.',  War  I>enl..  IfTS;  -lo.  39.  tM.ji*.  uf  A^v,  \^7'. 

'\l  limy  h^rf  t«  noiwi  thaf  tlie  1  \'M\\  Article  »(  War.  the  only  #Mnite  relaUng  to 
the  forw«r«lin)f.  Iiv  (n<lir''-iiilvi»«ili.«  nf  (he  proi-t^liiiin"  i»f  (H'lu-nil  mnrtx,  w  JiuxHii* 
ptete  and  mit  m  luriii'iiiv  with  tin-  pniviMotw  of  Arti*,  llM  uiid  iml.  The  pmvtin  oa 
tlifi  mittjfit  ia  nnw  n'^iiliitt-i I  In-  iNiniijrftph  HWL*.  Army  K<.'pul"'i<»'if  of  "^^5  iWt3of 
lyOI  I,  which  fMpiirw*  Iliat  "  ]iriM>i?>lin|«  ol  nil  rmirts  ami  tiiilit«rv  ouiiuiinnuUM 
iipj>«Mnted  by  the  I'rvsidcut"  mUuII  he  bchI  Jirix:t  tu  Uit-  Stiinitary  o/  \Vur. 
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jHifh  unfairness.  The  statute  does  not  ronteniplate  tiie  exet'citte  of  any 
discretion  by  tbo  court  in  the  matter,  iior  dofts  it  admit  of  any  (.-xfep- 
tiou  Iwtiig  made  to  the  proctKiure  d«'MTil)<«l  and  requirwl.  even  though 
such  C3[i-eption  he  in  favor  of  tLe  accused.  A  strict  coiupliaiiee  witb 
its  requii-enicnts  i»  iieces»ary.  and  it  failure  to  comply  with  them  would 
proljuMy  ho  held  to  vitiate  the  proceedings. '  Jt/^vw^/thei-efore  iutho 
partietilar  case,  that  If  the  court  had  not  arrived  at  u  liiidiriy,  the  court 
he  ditMilved.  and  a  new  oiui  appointed  for  tho  trial  rfo  novo  of  the 
acf'U.-ed.     Card  1(>37.  Orfcfu-r,  IS'J'u 

1549.  .V  judge-advocate  is  authorized  to  subpoena  witnoffses  only  for 
testifying  in  court;  ht  cannot  summon  a  witness  to  appear  before  him- 
self fur  piel'uninary  examination.  For  this  purpose  he  must  proeurc 
an  oi-der  to  be  issued  by  the  proper  commander.  Lll,  50s.  September, 
Jffff7. 

1550.  A  jud^-adrocate  has  no  nutbority  to  employ  a  civil  official  or 
private  civilian  Ut  serve  suhpa'^tiu.s.  if  by  so  doing  the  I'nited  States 
will  be  subjecliMl  to  a  claim  for  compensation.  32.  3(15,  May,  JSS9; 
51.  +1)7,  Jauiiury,  l^i.     Hut  see  gS  ^-i^"  and  2471.  ^tf^t. 

1551.  tiec.  l^iUa.  Kov.  St»,,  authorize**  only  judge-advocates  of  eourt«- 
niurtial  to  issue  pi-oces-*  to  couipd  the  attendance  of  witne-s-^e*:.  The 
cvurt  itself— general  or  infex'ior— has  no  such  [wjwer.  I^  632,  Amjnfl^ 
188S;  SI,  4t}8,  Jamiary,  2893.  But  the  judge-ativoaite  in  authorized 
only  to  initi'ttf-  the  prfjcess  of  attachment.  The  statute  does  not 
»IK'cify  by  whom  it  shall  be  executed,  and  the  jutlge-a<lvoca(«  is  not 
anthurized  to  eommatid  any  officer  ui*  |x«rson  Xa  serve  it:  nor  has  the 
court  any  >iui*h  power.'     J>.  HIi'J,  xuprn. 

1552.  A  judge-advocate,  having  attached  a  civilian  witness  and  had 
bini  brought  to  the  place  of  the  (H>ni't,  detained  him  one  hntir  in  the 
guard  hour'e  Iwfitre  bringing  him  before  thi'  court.  For  thi.«  he  was 
indicted  (for  faUe  iniprisoinneut)  in  a  U.  S.  district  court  in  Texas. 
If'hi  that  hia  a<-tion  waw  warranted  under  See.  ItiO^,  U.  H..  and  nHrifi^ 
that  the  Attoniey  <Teiieni-l  be  requested  to  cause  the  prosecution  to  be 
dir^'Ohlinned.     L.  T.'I,  Ajtril,  l.SStJ. 

1553.  The  judgR-advocato,  in  forwarding  the  interrogatories  for  a 
deposition.  sh*tuld  Imnsniit  with  them  a  subp(ena(in  duplicate)  reipiir 
ing  the  witness  to  ap])ear  at  a  stated  place  and  date  liefore  a  tu^rtain 
person  who  is  to  take  the  deposition.  Particulars  not  ascertained  may 
be  left  blank  to  bo  supplied  l)V  the  officer  or  pei-son  by  whom  the  sub 
pu-nu  Ls  served.  When  the  deposition  has  been  duly  tiiken  and  returned, 
the  judge  advocate  should  tmnsmit  to  the  witness  (or  to  some  officer, 

*  Ro  ht>tii  iu  niMw  puhlivtit'd  in  S.  0. 10,  Dopt.  of  Colorado.  1(<&6;  and  S.  0. 23,  Dept 
olWw  Kast,  \V.m. 
'  fur  M23,  A.  U.  I  U)2<1  iif  inoi ),  makM  provinon  on  thJR  jKUnt. 
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Ac,  for  him)  the  usual  ceriitirftt*  vf  nttendaiKe  (accompametl  l»y  Ji 
copy  of  Ihei-oiiveiiiiiif  ordei").  tiiodunitioiioftbt'iittendance  to  b<?  ascer- 
tained from  the  deposition.     LV,  3J*4.  J/nn-/',  i-s'^'*'. 

16M.  Affidants  rc4{uiivd  to  be  taken  in  the  execution  of  coutravts 
pertaining'  to  military'  admiuistralion  may  lie  takun  Lefoix'  the  jud^'e- 
advoc-ates  and  other  officers  named  in  the  act  o£  Congress  approved 
.July  2",  lh'J2.  This  act  having  been  ^Mssed  subsequent  to  the  enact- 
ment of  Si'<-,  :-li4.'»,  Kev.  Sts.,  moditieM  tht;  hitter  to  the  extent  stated. 
Cords  S*>71,  j\offmlfrr,  18'J7;  3Tt;s.  .Aiimary.  IHUS. 


JUDGE-ADVOCATE  OEHEEAI.' 

ISSS.  The  work  done  in  hisuffici-  and  for  whitli  r.hi>  officer  is  respon- 
sible consistn  mainly  of  iho  following  particulars:  Kfvit'wiiiKand  mak- 
ing reports  upon  the  proceed  in  jpi  of  triali*  by  court-niiirtijil  of  fWIicore, 
enlisted  men  and  cadet.>i.  and  the  i>roccedingft  of  «'Ourl.s  of  inqnii-y; 
makinif  ivport^  u]xin  applications  for  piirdon  or  mitipfation  of  sentence; 
pi-eparing  and  re.vt.sinfr  chnrpfos  and  .Hpccitications  prior  to  trial,  and 
instructing  iudgc-advocates  in  regard  to  the  conduct  of  prostvMitions; 
draftiuf^  of  contract*.  iKinds,  Ac,  a.H  also — for  execution  by  the  Sec- 
retary of  AVar — of  deeds,  leases,  licenses  (see  LirEN.'fH),  grants  of 
rights  of  way.  approraU  of  loi-attoii  of  right'*  of  way.  approvals  of 

•  Thf  Juflfie-Adviicatfr-lieneral'fl  Department  now  cfinstatH  of  th*  Jniltp-Advortitc- 
G^ucnil  Hiiil  (:-levvn  jiiilKe-Hilvoi-sttv  { (wu  of  tlitf  ntiik  of  ('■•louel,  tlire^  i>f  lhi>rj|ik  of 
Uentt^iiantH^xjluui!!.  ami  fix  nl  Ihe  nuik  'tf  majnr;,  uml  uf  a*  iiiaiiv  actini;  julll.'e^■ 
advocaI(«  (tfiM'"'^"'>' '^•^■'*"*^  ^'fl^  ^^^  rank  ni  cA\ii&m)  a^  tiiay  be  in-cwwarv  to 
Wlppl<^i<:^nt  \hv  tvitiiltir  olhtfrs  m  tlixt  "(.■«■(•  h  ce'-VTapliH-a!  'lt"|iiirtTni"T))  <ir  iMi'liLml 
<livi«i<tn  o(  tr-'tiiJ!'"  may  Ih>  Hiii'plk-d  ivitli  u  jiniui'-udvoi-Bli-.  Sim-  ifw.  15  of  ihi*  art 
*'Ui  increai-c  lliL'ctlicion(-j-i>(  tht'  pvnnaiiciit  niililarventablichmciit/'  appmvwl  Fob- 
vaauv  i.  1!H)I.  |iiilili-he«l  m  Pr.  0.9,  A.  c;.  u..  IHOI,' 

Tlie-  i*e»Tttiu-y  of  War  (Slaiiloul.  umk-r  dalt-  of  Novtniibur  13.  1862.  tk-fim-il  tliu 
dulieH  o(  a  jQ«if«-u'lv'K'aie  <i(  tin-  corpw  *i(  iiiii)rt"-fli1vuctttc»  appointol  inider  atvtion  8 
(Jllieactor  July  17,  \m>  {12  .SUtB.,  SWS),  iw  f<.llwwB: 

"Your  diilice  will  In.- — 

"1.  Tho«.-  TM-riftiiiiiiK  lo  tho  4iHicf  t*f  JmltKMulvnrale  under  tho  gt-noml  mitilAry 
'  a»  il«.-riiK-ii  iti  tilt?  HtHniliu-'l  uiirkia  cif  niililnrv  jnnMiniiitMif*.''. 

'•2.  To  mhi^e  and  dircri  nil  pn.>viv.it-iiinn<][alF<  or  "incr  DiijiSxUTiul  oifii-un*,  civil  or 
miliUry.  in  tlu*  iwlirft  or  ollipr  iliifics  lliai  may  Ik-  dln'i-lcil  l>y  tJie  i>ri]<-rH  nt  tin-  War 
Di^jqirtriiriit,  or  c'iiuiriittndiii)()^i*jmrH],  nr  liv  llic  Jiidgf^Ailvntnti*  lifiicrHl  fniiii  tinn;  lo 
time. 

'".i.  ^nch  othpr  fqiprinl  dmiofi  in  rr(tnrd  to  maW  |iriiioin»r*i  wid  mca>itirf>i  rt^laiinirlo 
tliv  iiuiioiiiil  ^uMy  a-r  may  )>^'  ■u'^iifn^l  yoii  by  \hf  I>i'|iariiiH'iJi,  \>y  liii-  i-omjiiiinditijj; 
officer,  or  tiy  tin*  Jmli'i'-.iihiK'titc-lii'iicnLi. 

'■+.  Til  a'lviMc  the  Wur  I h'jiarlnii-nl,  IhrnuKli  the  JinlKr-Advf«T3«U-<i«>m-ral,  \\\tnn 
ail  niatl<^n>  witliiii  yuir  military  iliHlrkt  wlii.-ut.-ver  yuii  may  det-ni  itie  uiliuii  of  the 
TViMiniiii'iir  impfirlanl  to  the  uatiotial  m/rty  and  the  cnfon'etnent  ut  the  Iiivh  and 
Const  imiii  111. 

"■V  Tn  iipply  i'T  njft'i'ial  iiistriictionfi  10  the  iviniiiHiiiliiiH  Kuiieral  ii]>on  oiii'h  mat- 
tets  ac  iiiny  nci'-l  lipci-iul  int'lriK'tion  to  tmide  ymir  action. 

"fi.  To  Ve)ioi-t  ii>  the  ((iniiiiiinilintr  ^-ueral  nil  ilif^lnyal  pracUcei)  in  yonr  diittrirt, 
awl  whfn  pntin|it  action  i?(  Pfnuiri^i,  take  i-uvh  mi.'a*iuv^  [;if"  may  Ij*  neiv9»ary] 
thmiiffh  the  pnivoDt-nuirahal,  inilttnry  commandant,  or  other  authority  10  auppmu) 
them.^' 
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plans  of  bridjfcs  and  other  structures,  notices  to  alter  bridges  aa 
obstruetiuu0  to  unvi^ratian,  &c.;  framing  of  bills,  forms  of  proreduie, 
&c.;  preparing  of  opiniojis  upon  (jue*tions  relating  to  the  appoiot- 
nieut,  promotion,  rank,  pa>\  allowances,  &<:,  of  ofBcer!>,enlis(e(lmen, 
&c.,  and  to  their  amenability  to  military  jurisdiction  and  dis<.-ipline: 
upon  the  civil  right)*,  liabilities  atid  relations  of  milltai-3'  personnand 
the  exercise  of  tbe  civil  jurisdirtion  over  them;  upon  the  employment 
of  the  army  in  execution  of  the  law^;  upon  the  discharge  of  minors, 
deserters,  &e.,  on  hahauf  corpw,  upon  the  administmtion  of  [uilitary 
commands,  the  caro  and  government  of  military  reservations,  and  the 
extent  of  the  U.  S.  and  State  iurit<dictions  over  Mich  reservations  or 
other  lands  of  the  L'nited  States;  upon  the  pruper  construetion  of 
appropriation  acts  and  other  statutes;  upon  the  iiite]i)t'etation  aud 
effect  of  public  contnicUi  between  the  United  States  aud  individual  or 
corponitioas:  upon  ttie  validity  and  disposition  of  the  varied  elaima 
against  the  I'nited  Slates  presented  to  the  War  Department;  upon 
the  esccutiun  vt  public  works  tinder  appropriations  by  Congress: 
u|K)n  obstructions  to  navigation  as  caused  by  bridges,  dauis.  locks, 
piui-s.  (fee.;  upon  Ibi-  riparian  rights  of  the  Unit*.>d  States  and  of 
Statett  and  individuaU  o[»  navigable  watern.  &c..  &c.;  aud  the  furnish- 
ing to  other  depailmcnts  of  the  Government  of  ^^tatemeuts  and  infor- 
mation apposite  to  elaims  therein  periling,  and  to  indi\'iduals  of  copies 
of  Ifie  i-ecoi-ds  of  their  trials  under  the  ll-tth  Article  of  M'ar.  The 
matter  of  suhniittitig  to  tlio  Judge- Advocate  General  applii-ationj*  for 
opinions  is  regulated  by  |)ar.  8»2.  A.  R.  (T«H  of  18t»5;  S53  of  1901). 
37. 14.  XovftJib.rr  tShV. 

1666.  It  'm  contrary  to  the  practice  of  the  Judge -Advocate  General's 
Office  to  give,  upon  request  of  the  military  olHcci-s  or  the  officials  of  a 
State,  opinions  nn  queritionrt  »ri.sirig  in  the  military  administration  of 
the  State.  Cards  (fH.'j,  A<,ij,-mhri\  isr4;  12S7,  A^tril,  IfiOr,.  Similarly 
At W  with  respect  to  requcsb*  made  diiT»-tly  to  the  .Indge-Advocate- 
Cienenil  for  opinions  uimn  questions  ivlating  to  any  other  internal 
affairs  of  a  State.     Card  fl7s,  Ocinhrr^  Ifi.94. 

1667.  The  report*  of  the  .hidge-.\dvocate  (icncral  to  the  Secretary 
of  War  Imvc  always  twen  regarded  as  contidontial  communications 
and  it  bus  not  tx-en  the  ]>ra<'tire  to  furnish  copies  of  them  to  itarties 
outc^ide  the  dc^Hirlment  in  the  aliscncc  of  special  authority  from  the 
Secretory  of  War.  Cards  6(!3,  i>tw/j,Atv.  IS9^;  4013.  Juli/,  1898^ 
and  Mart-h,  ISffO. 

1588.  The  Jiiilge- Advocate  General  hii»  no admini.-^tralivc  jurisdiction 
over  claims  of  jmrties  eiuployrd  to  Lei>ort  the  proceedings  of  eourtr 
martiais     Curd  *Jll»l.  April.' 1800. 
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1859.  Ah  hptw«vn  the  Tnited  States  and  a  State,  the  soil  of  the  bod 
of  navipiblt'  waters  and  of  the  shores  of  tide  waters  Ijelow  high-water 
mark,  or— on  rivers  not  reached  hv  the  tide— the  soil  of  the  sboreM 
below  the  ordinary  wiit*r  line  (a»  not  affected  by  freshet  or  unu.-iiiul 
drouth),  belong*  to  the  State.  See  gg  ITll  and  1773,  jimt.  But 
natural  accretions  to  land  owned  by  private  individuals  belonff  to 
the  owner!*  of  the  land.  Thus,  /ulif  th»t  the  accretioii-s  to  Ho{f  UUnd 
in  the  mouth  of  the  Missioiiri  Kiver  belonged,  not  to  the  United  States 
or  to  the  State  of  Missouri,  hut  to  the  owner  of  the  island.  lA,  636, 
Mim/i,  JSS7. 

1560.  Where  land  proj>osed  to  be  conveyed  by  a  St&te  to  the  United 
States  for  the  purjmse  of  fortifioation.s  wa.v  de.>*crihcd  in  the  proffered 
deed  a,-*  extending  to  the  sea  and  in  a  line  ahmg  the  sea.  /u/<l  tliiit  sui'h  a 
deed  would  convey  only  land  extending  to  nnd  bounded  by  high-water 
mark,  and  ndvi.'*ed  that  the  grant  should  be  so  eiqw-es-scd  a.s  .specitiaiHy 
to  include  the  shore  to  low-water  luark.  and  should  also  enibra<-e  such 
waler-t-uvered  buuls  h-h  would  be  butticient  to  prevent  the  erection  by 
the  authority  of  the  ^tate  of  strut-ture*  thst  might  interfere  with  the 
projwr  ueie  of  the  hind  for  puiTWees  of  fortilifation».     64,  '2i'-K  March, 

1661.  AVhere  certain  land,  part  of  the  battlefield  of  Gettysburg.  wa*i 

in  danger  of  Wing  «>  cut  up  and  altered  by  the  constructiuti  of  an 
electric  railroad  a.s  to  cause  the  obliteration  of  important  tactical  posi- 
tions occupied  by  diffeix-nt  commands  engaged  in  the  battle.  mlvtMci/ 
that  the  Atto]-ney  General  be  reijue-'-ted  to  have  initiated  the  proper 
proceedirkgs  for  the  condeinnalion  of  the  land  ^o  that  the  L'liited  Slatej* 
may  acquire  the  fee,  and  for  an  iiijj.inctioti  re^-traJning  th**  niilroad 
company  from  con^-tnicting  or  (►iieniting  it.-*  road  up*)n  the  land  i>en*l- 
iog  the  coiidi-nniation  proceedings.'     64,  411,  AjriK  ISUJ^. 

1562.  /Wrf  that  the  granite  mouuiiieiit  erected  by  the  United  States, 
under  un  appmpriation  by  fongretv*  fur  the  purpose,  on  laml  Jn-long- 
iug  to  the  State  at  Newburg.  New  York,  and  known  us  Washington's 
Headquarters,  became,  in  the  absence  of  any  pi-ovisiori  in  the  statute 
or  agreement  with  tlie  State,  the  prt>i>erty.  as  a  tixed  iiuproveiiient,  of 
that  State.    49,  20.  Augwit,  ISSL 
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1563.  Il'hl  that  Jfra^^  cut  for  liny  upon  a  militaiy  ipservalioii  wax 
in  law,  at  leiu^t  if  not  ut  oiu-e  roiuovod,  pergonal  property,  so  thai  u 
ix^m^oii  wroitg'fully  cutting  »iK-h  gra^^  and  allowiri},'  it  to  I'emuiu  till  it 
bpaiuie  hay  or  for  any  material  period  liefore  asportation,  wws  charge- 
able with  a  stealing  of  property  of  the  United  States  under  the  act  of 
March  S.  1S75,  c.  144,  which  make*-  such  .-itealing  ft  felony  |>uni.>^hatile 
by  tine  and  iniprisoninent.     64.  ^70.  !J03.  }f'trvfi  iind  ApiU.  ISO^. 

1564.  A  soldipr,  con teiu plating  desertion.  iKjrmwed  from  auothcr 
Mjldier,  on  the  day  of  his  absenting  himself,  a  blouiw,  which  ho  Ihoro- 
u|Mm  proceeded  wrongfully  to  dispotte  of.  //*'/(/  that  if.  as  was  quite 
evidently  the  fact,  he  had.  at  the  time  of  borrowiug.  the  intontioo  to 
appropriitte,  he  was  ehHrgeable  with  larceny,  siut-e  the  owner,  in  lend- 
ing, consented  to  part  with  the  [Kts&eseiiioii  only,  not  the  property.'  60, 
\\Sh,  .hnu,  189.}. 

1565.  A  soldiiM'  wHt«  charged  with  the  larceny  uf  a  ceilain  sum  of 
money  in  cunvney  fmm  the  post  tniderV  .-^Utrc.  At  hi?*  Hirest  a  sum 
in  currency  of  ulH>ut  the  ^anic  uiiiouiit.  but  not  I'aiMible  of  identitica- 
tiui)  as  the  same  money,  wus  found  on  bis  ]}erson,  and,  ljt>ing  cUIuiikI 
by  the  ttader.  was  turned  over  to  him  by  the  ].>ust  commander.  The 
soldier  was  tliou  tried  and  acquitted.  JhlU  that  iht-  post  c^immandur 
should  refund  to  the  soldier  the  amount  taken  from  him  and  improp- 
erly turni'tl  t)ver  to  the  trader.     L.  5:i(t.  •/«///.  ISHG. 

1566.  Where  a  State  statute  imposed  tin-  disability  of  loss  of  the 
right  of  suiFrage  upon  iK'i-sons  i-onvicted  of  larceny,  fn'fil  that  the  con- 
viction intended  wiiw  conviction  by  a  l^ivil  court,  and  that  a  conviction 
of  this  crimo  by  a  couit-mitrtial  (convened  within  tlie  State)  would 
not  work  su<-h  disability,  or^to  ariahle  the  wildier,  uimn  his  distrharge, 
to  vote  in  the  State — require  a  paixlon  by  the  Pi"P.*!ident.  27.  65.  &p- 
U^nbcr^  18S8. 

LAW  OF  WAB.' 

1567.  Thn  law  of  war  is,  in  brief,  the.  law  of  military  government 
and  authority  as  exercised  in  timp  of  war,  foreigrt  or  civil.  Itft  usual 
field  is  the  territory  of  a  conquered  country  in  the  occupation  of  a 
hostile  amiy;  it  is  sometimes  extended  however,  ihongh  generally  in 
a  milder  form,  to  localities  under  **maitial  law."  See  ^  IfiSH,  po«t. 
It  is  pru]R'rly  a  part  of  the  taw  of  nations,  though  it.^  appHeation  nntr 
Im?  materially  vai'ied  l»y  tlie  circumstances  of  the  country  or  the  pcii|)le 
brought  under  its  sway. 

'.See  BtxliopNCrluiLiuil  Lnw,  K'veiilli  tilitimi.  if  806  and  SIS. 
*Hee  Manual  for  <.\>ana- Martial  (IWJi).  InCn}daction,&cc.I. 
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Tt  Is  a  hindnniontfll  principle  of  tho  lurr  of  war  that,  during  a  i*tatc 
of  WW,  iill  I'tiiiimercia!  iiihTctnirs*^  Uptweoi  the  TM'UijjorentH  is  inttM*- 
dictod  and  made  illegii!  cxcopt  when  and  whore  it  iimy  1h'  oxprcs.'aly 
authorizod  hy  the  GovPrnmcnt.  Hurinjf  the  civil  war,  whii-h,  tm 
rc!*j>orts  thi^  ai>p]iciition  in  {ji'iienil  of  the  laws  and  iisa^es  of  war.  was 
assiniilattHi  toa  foivign  wkv,'  nil  tmdeand  inleivour^e  with  (he  ctieiiiy, 
except  so  far  a-i  pcnnittod  by  the  Proaident  under  Hutliorify  from  Con- 
gr(r^»  (or  in  rare  cases  by  a  comuianding  general  in  the  Held  repi-e- 
:^mting  the  President)  wa#  nweiifmnly  suspended."  XI,  533,  (U7,  Onl, 
Mart'h  and  Aj^ril,  imH;  XII,  259,  .htnwiry,  ISO/i;  XIV,  2+1,  March, 
J86o:  XVI.  ota,  Sepf^nhtrr,  Jfi6/^,-  XIX,  (it3,  ^1%  JS66,'  XXX,  34(;, 
J///.V,  JS70. 

1068.  As  to  the  principal  fomw  of  violation  of  the  law  of  non-int*^r- 
course.  and  other  violations  of  the  laws  of  war.  made  tho  siihjiTt  <if 
tnal  by  military  fonuiilswioii  during  (lie  rivi!  war.  .•^•>  fe  U^S'I^jirff. 

l&eS.  AVhere  a  chaplain  of  the  Confederato  army  oanu>  within  the 
linei-  of  the  V.  S.  army  during  the  war  without  Thr  arithority  of  thfi  Fed- 
eral goveniment.  and  wni-  tippre handed,  trimi  iiiul  oouvicttrd  of  tlio 
offence  involved,  and  sentenced  (i>eceml)er,  IKtH)  t«  ho  confined  dur- 
ing the  war,  a(le!*etl  that  while  his  act  was  ii^  violation  of  the  law  of 
war,  j-et, as  it  appeannl  that  his  *in\\-  object  in  coming ivithin  our  lines 
was  to  purchase  hibleK,  his  puiiiMbiuent  might  well  Ih<  roriiitted  on  hiij 

dng  the  usual  oath  of  alleginnee  to  tiie  Federal  government,     XI, 

I.  March,  JSO-j. 

1070.  Offence!*  against  the  law  of  non-iiilercuurBe  Ijetween  the  bellig- 
erent in  time  of  war  are  no  le.ss  such  when  couniiitted  by  foreigners 
than  when  comuiitted  l>y  cilizi-ns.  'rim.x  wlicic  nTtuiti  imm-hcui.*  made 
their  way  early  in  the  civil  war  from  StTotland  to  South  Carolina, 
engaged  for  a  coitsideruble  |;eriud  in  the  manufacture  of  Ir^^asury  notes 
for  the  Confederate  aullioritif.,  «nd  at  the  end  of  their  emphi_\  iiu-nt 
came  weix'tly  and  without  authority  into  our  liiu's  with  the  design  of 
returning  to  their  home, — AM  thai,  though  Uritiah  subject*,  they  had 

>S*<-  I'riitc  CiuATi,  2  Black,  BWWl;  D^>v  r.  Jifl:m!-.n.  U)  Ott.->.  I(i4;  iimwn  r.  IIi«,tl,  1 
Diilwii,  :i7:^;  I'hili]*  r.  H.it,di,  iif.,  f>7];  Smii-1.t»>ii  ■■.  AlnrKan,  HH  S.  York,  2:il;  I'.t- 
kiiu<  r.  RtipT?'.  i).*)  liuL,12'l;  Ltaillient  t'.Cutii.  bif.  Cu.,  2  Itiwli,  (KiU;  Hitl)^  ii.  Pric«, 
2  Wc-t  \h.,  1!CJ. 

*TIk-  iluacliilH  C'utloii.  6  VVullmi',  5^1;  G^jtpvll  f.  Hall,  7  i'l.,'A2.!y!ii;  McKii]  c. 
Unittil  .stuU4,  tt  id.,  ItU;  I'iiiUkI  ^MUh  r,  IrrcHWinyer.  tt  id.,  72;  Monlgiiiiierj-  i. 
irnitcil  .sutt.li,  15  ic/.,396i  IlHttiiltoti  r.  T)illiii,  21  iii.,~Z;  Milclii^n  r.  I'^iiila)  Scate^, 
tU,3.V):  MiiUhi-wB  r.MuSU-u.  1  Ollu,7;  IVw  r.Juhn*ja,  lOwy-.tW;  Kur^liaw  •,  Kci- 
wy,  lOtJ Mit.-^.. ftill ;  htoiicr'f  liintnicti<iut».  tl.  O.  ino,  War.  Deiil.,  istia.  [mr. st\.  Ik-^iiles 
the  »ii>  [.i-ii!«i<>ii  iiiiiili'iil  tn  tin-  sliitc  lit  unr,  ii  si  is  in- union  nf  roiiiiiicnUl  iitU-riimrM>w 
with  tlif  eiiciiij-  uiLH  (•[■lvIhIIv  <lin.i-lcJ  liy  wt  <>f  tV.ni;n.-*i<if  July  IH,  I  Mil.  tun]  |.n.)- 
claimt^l  by  llu'  Tn-Hi<U-iit  on  Aiiir.  Hi,  IWil.  By  aiilhority  t-vjiiftrrttl  l>y  thi'  huiuu 
staiinf,  ^'iicntl  rt-jjiilati'iii^,  <-oii<-iTiiiii;;  ccintuemiil  iutrninioe  wiUi  atui  in  llie 
Sluicii  tlwliin-<I  in  iiisurrwiion,  niTt-  au[)ruveil  liy  tin-  I'lefideiii,  January'  Si,  18ft4, 
ami  pu1>liphi>il  in  0. 0.  ^,  i^jd.  of  ihi'  Oalf,  i>f  April  'JO,  1864. 
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identified  themselves  with  the  eaii.se  of  the  enemy,  and  wore  properly 
anieiial>le  to  trial  for  the  offence  of  ])enetratin£^  our  inilitiin'  lincot  in 
violation  of  the  laww  of  war.     XV.  1  la,  JA/»v7i,  ISfi'i. 

1571.  Where  a  party  arrested  in  attcniptinjf  without  authority  to 
crtjs!*  the  Potonwu*  for  the  purpose  of  holding  eommuniaition  with 
persons  in  the  enemy's  countiy,  was  ordei*ed  by  the  depiirtnient  eom- 
mflnder -his  offoneo  luivinj;  l»oen  eomraitted  in  a  district  in  military 
occupation  —to  \if  plu<-cd  under  niilitttvy  surveillam-e  ajid  to  furnish  & 
boml  vk'ith  niiffic-ient  fturetie»,  obH)(in)^r  him  not  (o  uttcnipt  aguiii  during 
the  war  to  join  or  hold  intertxiur*e  with  the  enemy, — Mdihai  such 
pi-ucet^iug  w)u  warranted  l>y  the  bws  aud  custom)i>  of  war.  HI.  25&, 
.My,  im.i. 

1&72.  Two  itoldierc  of  the  United  States  army  having  been  seized 
and  delivered  ftt;rt)*(*  the  lines  to  the  enemy  by  n  party  of  crrih'am  in 
a  portion  of  one  of  the  inj*urrectiouary  States  in  the  oocupatiuu  of  the 
Federal  forces,  an  equal  nuuiljerof  citizens  uf  the  district  were  oi*dered 
by  the  commanding  general  to  be  arretted  and  held  till  the  otfenders, 
who  meanwhile  had  taken  refuge  with  the  enemy,  should  Iw  sur- 
rendered fur  trial.  J/Jd  that  sucli  an  act  of  retaliation  wftj*  warranted 
by  the  laws  and  u»*ager*  of  war.     tX,  aio,  '/unc,  ISGJ^. 

1678.  There  cao  be  no  doubt  as  to  the  authority  of  the  commander 
of  an  amiy.  'n  <H'cupatioii  and  government  of  the  enemy's  countPi",  to 
Muppix>8»  a  new.spaper  ox  other  puVfliejition  deemed  by  him  to  be  inju- 
nouB  to  the  publir  interests  in  exciting  oppoMition  to  the  dominant 
authority  or  encouiagiiig  the  support  of  the  enemy's  cause  on  the  part 
of  the  inhabitants.  A  newspaper  nmy  be  a  powerful  agent  for  such  a 
pui-pose,  and,  when  it  is  so.  it  may  mider  the  laws  of  war.  as  legally 
be  silenced  as  may  a  fort  'ir  battery  of  the  enemy  in  the  Held.     II.  5S5, 

1S74.  li'hj,  that  a  .system  of  cnirrespondence  which  had  been  ean> 
eerti'd  and  innintaiiu'd  Ivlween  iiojiliern  and  southern  new.'ijjapers  by 
UieauN  of  un  inteivhange  of  pulilishinl  couLuiunicalions  entitled  "I'er- 
Houals,'*  was  un  evasion  of  tbe  rule  interdii-ting  iulf  rcourse  with  the 
enemy  in  time  of  war,  mid.  tiot  hdng  witliin  the  n-gulations  established 
for  corn*p«|3ondeiu'c  by  letUn-  bt'tween  the  lines  by  tlag  of  truce,  should 
not.  however  innocent  might  \w  nimiy  or  most  of  tins  eumuHinicutions, 
Ijesam-tioned  by  the  CToveriuiienl.  but  thai  thr  propnetwtttof  the  north- 
ern newspapers  concerned  should  Ix--  nolilied  that  unless  the  pnu-tice 
were  disi-ontinueil,  lliey  would  be  liable  to  lie  pnn-ewled  against  for 
promoting  i-onvsjxiii deuce  witli  thr  enemy  in  viulalion  of  the  laws  of 
war  or  of  the  speeial  aet  of  Fcbi*uary  li.'i,  IStiH.'  XII,  2.'»3.  .fimuury, 
ISOo. 


LAW  or  WAB. 


437 


I 

I 
I 


1575.  The  taking  possesij^ion.  bv  the  urder  of  the  comiuahdcr  of  the 
milititrv  departiuetit  ut  New  Ork'uns,  for  the  u»u  of  the  iiiiLitary  nenk-e 
in  tiio  pix)»iH!utiuii  of  the  war.  of  moneys  Iwlongiiig  to  enemies,  on 
deposit  in  tJie  Uauks  of  that  city,  while  o<'cupied  (in  lsti3)  hy  oui* 
tttmy.  Md  un  iu.'t  justified  by  tUo  slriet  l«w  of  war.'  XIX,  Uia,  Jfi/y, 
JSfj'O.  Contributions  of  money  exacted  from  the  enemy  by  competent 
militaiy  nuthority.  Wing  jiustttied  by  the  law  of  wur  and  vonquest,' 
AeW  that  a  tax  of  live  dollaw  per  bale,  levied  (in  lt>04)  by  the  military 
commander  at  New  Orleans,  (ien.  Canby,  upon  cotton  broug'ht  into 
that  city,  and  applied  to  hottpital.  sanitarT,"  and  ehjiritablc  jmrposcs, 
waj*  uutborizcd  under  the  diswretionary  power  with  which  suchu  com- 
mander was  properly  invested  in  tiiue  of  war.'  XVIil,  Wk.  Mnrch^ 
1866. 

1676.  It  is  B  principle  of  the  law  of  war  that  the  mmtici^ml  law»  of  u 
C0iH|uered  country  continue  in  force  during  the  military  occu|)iition  by 
the  concjueror.  except  in  (*o  far  an  the  nunc  niay  necessarily  bo  sus- 
pended or  their  ojHjriition  be  aifccled  by  his  act**.'  So,  where  a  testator 
had  exot;ut«d.  in  Vicksburg,  Mi?:-.sis.si])pi.  after  its  capture  and  during 
its  occmation  by  our  forre,-*.  a  will  devising  real  estate;  but  MUch  wifl, 
in  not  iK^ing  attested  by  tlie  retjuire^d  number  of  ivitnesseo,  w&^  invalid 
under  the  btute  law;  /tfJd,  tliut  as  thiii  luw  waa  in  no  respect  moditied 
u|Km  the  capture,  ihe  devisee  under  tlie  will.  howeviT  loyal.  I'ouKl  not 
properly  Iw  inve^stcd  by  military  antliority  with  the  legal  title  Ut  such 
fidtatc  against  the  heiis  at  law.     XIX,  47-i.  jVittrh,  l^'fifi. 

1577,  It  is  authorized  by  the  laws  of  war  for  a  military  officer  com- 
manding in  time  of  war  in  a  region  in  military  occupation,  an<l  where 

'See  New  Orleana  r.  Sicanwliip  Compiuiy.  20  Wdlliiw,  394:  Wttherwpoon  r.  Ftrm- 
<-T«'  Bk.,  2  DiivaII,  497.  Bnl  in  rinnltTK'^  B»nk  r.  rnimi  Rk-,  |H  WNllur*-,  4i<t,  tlii» 
(Jtirtu-ular  onler  whs  lu-lii  Ui  have  lut-ti  an  exreeilinir  "i  Hniln'rily,  nut  lnM.niiijte  iiiiiiu- 
thnn)u><]  hy  tlw^  Ihw  of  wnr,  bul  for  Ihc  rt-ft'Min  ilmt  a  jireviiine  ininmnn^1«-r — lii-n. 
ButlfT — by  his  pnH'ltitiiaitioti  rin  fimt  iKvi)[>yiri)i  iIh-  iity,  of  May  1,  I.H(V2,  liiul  jiltnttp^ 
the  ttovtfnuiM?nt  ut  ihi?  hoMitiic  ttiviolaie  of  all  Tii(Uif>{  (jropenv.  And  M'e  The 
Venifp,  2  Wallafe,  tiAK 

»l**i«  ■■.  Sli-liiiiw,  :{  Bush,  LIU";  ("lark  r.  fiifk,  1  Dillon,  K.  And  >*^  >lai.  tit-n. 
ScoU'aonler  (tl.  O.  ;J05,  EIili|rt<.  of  .■\mi>,  IMTj  It^vviin:  u^fwnK'iiltt  upi-ii  Muxk-nn 
nmnnnnitii^  tnr  Ihp  snniiort  of  x\w  mililani-  govprnmenl  anil  or<'Uf«IJon. 

*Hev  naiiiilt..»  ■•.  Lilfin,  I'l  WhIIiuv,  7:t.' 

'  "  By  thw  wi-ll  nf<vniwl  prinrii'lt*  of  imcmntionttl  law,  the  iii«tv  militar\'  owu- 
patii>n  of  a  cnuntry  hy  »  IjcUii^'rftit  ixiwcr  nr  a  (-Dutiut^nir.  ili>es not  ififi  fiwUi  aittplace 
ihi.>i>tmi)<'iji»l  lawc.  Much  iMiitjuemrorWlIijrt'rt'iit  tii  rH|iieriiiiiv  pimpt-nn  nrfHijifriiede 
lliinii  for  llie  liiiiv  \hAi\v,  Imt.  in  thcaltn'iH-i-  cf  iinl**tw  to  that  i-ffwl,  lliev  ivmain  in 
foiYc."  Win^rtii'l'l  I  ■  ('rMl)v,  5  Coklw.,  246.  "t^Hjjrcim*  miliiary  aiit(ii>rity  in  n  lity 
ii>  nut  iiK'i)n>|iHl:li1(>  with  ifit*  «>xif<teni«  and  nnlhuKty  ■■(  cjurlefil  civil  jiiTifiliition 
*n*l  i»roo«iure."  i'ejiin  i'.  Lai-henmuver,  Ah  N.  Yi>rk,  27.  And  w-v  Kimlmll  r.  Tiiv- 
lor.  2  Woodc  37:  KutlDHltv  f.  Fomi,  3  Coldw.,  Sivl:  lIcBi^nnan  f.  PoHpr.  ft  i-y.,  31>'l; 
MiirMI  f.  J.itiw, -in  Miw..  f«<«;.n.iw  r.  Johncon,  10  Dtto,  ],>K.  Hid.  lint  whiTc  Itiw 
conritfor  »  hoMile  r-iuntn"  are  It'ft  oi>eii  by  ihu  (■■  ni'jiHTnr.  it  is  "tilv  xhv  eilwiiis  uf 
Mirb  ciiiinlry  that  nre  eiibjtft  to  their  juriWUc-tion :  the  offiecr?  and  taiiriicn'  if  t!'o 
fK-'-iipyinu  aniiy  are  in  tio  niiuiniT  uinviiiilik'  tn  the  wime.  Tliiw  |inni'i[>k'  wiis  illni^ 
tmlco  by  the  Supreaie  C'nirt  in  the  i-amx  \>i  ridi'iimii  ■.  Tennfiwei-,  7  Otio,  W!>;  IJhiw 
r.  JohtiEon,  K'H'iTii. 
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t\w  urditmr.v  coiirUare  closetl  bv  the  txigeticieftof  the  war,  to  appoint 
a  «j)eriul  court  vr  judge  for  the  dctormiimllon  of  ea^e*^  nut  projH'rly 
<-ogni2ul>lu  by  th(^  uixUiiary  uiilitui'V  triltuiuiU.  In  the  irivil  uur  i^uch 
courts  were  not  iiufro<iiioiitl_v  ronHtitutud  and  were  <tJiunioiily  de»ii|f- 
iiatod  jT't^'ol  cmni».  II.  i-i",  Ffhrmtrn,  JmJ;  XV.  f»Ut.  -/"/y.  ii?C5. 
buch  iioiirts  had  no  juriadictioii  of  purely  military  offeneea  ((".  «•• 
offeuees  whivb  the  Artielesof  War  make  cognisable  by  court- mart tal), 
and  were  therefore  not  pixiperly  authorized  to  impose  forfeitureH  of 
pay  or  other  j-trictly  military  punishment--*  upon  officers  or  soldiers  of 
the  army.  VI,  035',  /M-,'mJhr,  IHUU  Vltl,  t;3(*.  X.  3ii,  oGU,  and  XIII, 
05.  U-l.  July  to  Iftveiiibi-r,  JSG4-  These  courts  were  in  general  rewjrti'd 
to  as  MibstitutcH  for  the  ordinary  |x>llce  courts  of  cities,  and  their  jur- 
isdiction wii»  ill  g^^iienil  cuutinwl  to  case:*  of  breachc'-s  of  the  ytvuvv  and 
of  violation  of  such  civil  ordinances  or  military  rejriilHtiotis  as  might  lie 
111  force  forthegovertuiientof  ihclotTitity.'     XIII.  31*^!.  F'hr>mr}/.  IStSS. 

167B.  /ftf'i  ilml  a  person  taking'  photographs  of  foililicalionsin  time 
of  war  mns  the  ri.-k  of  being  treated  as  a  spy.  or  at  the  least  of  doing 
a  thing  forbidden  hi,  the  law  of  war.  His  arrest  outside  the  limits  of 
a  military  i-etfi-rvatioii  would  not  he  a  trespass;  nor  would  the  seizure 
and  retention  of  the  )>hotograpbic  plates  lie  unhinful.  Their  retention 
Would  he  proper  though  no  notiti?  to  the  piildic  proliiljitiiig  the  taking 
of  such  photogrii]i!iH  ha<l  been  given.     Card  4784.  A»{/u^f,  Xl^ftV. 

1879.  Under  the  \u\\  at  warn  governnietit  hy  military  occui>ation 
has  no  [wwer  to  alienate  iinnnn  able  pn>|H'rty  so  as  lo  render  such  oliena- 

'8oni«  of  titew  courta,  howwer,  took  cn^Dianiw,  in  the  couree  o(  their  existence, 
of  vusL-aiif  \L-ry  uuiuiidL'raljIo  iiij|K)rUuii'v,  civil  uauuU  oh  cniuiual.  Set'  ihu  fi>lli:iH'ui^ 
(iimt'nil  llnlcraL-jftJibllsliintJiirrflatinp  In  I'roviwt  (.'uiirtnund  (fiuiilartriburuLtB:  ti,  ()1 
41.  IVpLctf  Virginia,  IStW;  .I-..4:.,  IV i>t.  ..f  tliu  liuH,  IW«;  .lo.(l,T7,  iW.  I«H:  ilo,  KO, 
U«.  l>ipl.i.(  WVhiiijil.'ii,  IWlj;  •lu.3!i,  -(i.  IWkl;  do.  luX  I)uiit.uf  tUy  &*>utli.  l»J5;  do. 
SLt.MS.  W,ti»,  l)L-pI.  .if  S.  ('Mr-iliim.  ISHo;  «lu.  37. .-;.  IStW;  »l.».  rJl,  Depl.  nf  tliv  MiwiBtim*. 
IHd.'i:  ilu.l'.i,I>!pt.ci(  ArluiriNW,I8tJ.i;  du.  S.  Mil.  ]»iv.  uf  thy  Jiiiiit*,  18155;  do. 31.  First 
Mil.  Dial., 1867;  Cin-.,.Siri.iiit  iV.Muv  15.1^7;  li.O.Sa.ai,  tW.  |}W8:  ao.4.Fiitli  W. 
IWi'J;  nl«o  (ien.  Vi'^y^Va  (1.  (J.  -ilH  ..(  l«-'l7. 

Wliitv  tliu  majority  of  liii.-m<  I'lN^'rial  tribun)(l«  wiiv  vunQnvd  to  the  vxorciw  of  tfoA 
fuiuMioiiii  fti>  UTv  coijiiiionly  tk-vulvcil  utH>n  |M>lki^  or  ja^TiaV  <'otirl>,  lli<.-ir  aullinril.}', 
when  ciiipDWorM  fftT  IIk-  [iiir]nmi-  \>y  a  .-.iTii]n-tf(it  milimr)'  cUTiiniftii'li.-r,  to  tntt-  i-ijjt- 

t'iiiu*il  Sibu*  in  tin-  ra.-»'  of  MLTlmnii'.-'  A  Tni'lt-rs''  Bk.  v.  Vntini  ilk..  22  Wiill..  '276,  in 
wtiirli  n  '■  llYivift.  tVinn,"  i-flahliplK-il  at  Scv  t  nlfaitg  bv  an  oTiIit  i>1  lh(>  licjiArtrnvnt 
cuiuiiiwiiilvr,  of  Muy  1,  lt$ii2,  ntut  livM  K>  Im;u  lawful  iribuiiul,  uiid  11  judtTtuvat  rvn- 
rltTftl  by  it  in  un  m-lion  (ur  ihe  iwuvcry  of  f  i;i"i,l>UO,  iTinm-y  IjorrdWitl  hy  .inc  bunk 
fntiii  iuioIIkt,  WDM  r>H-i<)nii]u-'1  ut  U-jiilI.  '  Stnr  t^tix  i-nir  iiUo  in  2Tt  }a.  Aii.^T. 

So,  iliv  auili'jrilv  "jf  tlio  "rnwiHii^nnl  (.'wurl  vt  l»>niKiiin)i"  (Mhicli  Miw-ewled  the 
"Provif^l  Court"  Wl  in'ltriti'tl,  nnil  wiw  f;^l«ibli)'!»cjl  liv  ila-  PrcfiiK-ni,  in  uii  Ksecu- 
liv«-  Or-Ur  ■■(  <>il.  Lit,  ISti:;)  to  liclinniMi'  11  tim.-*!-  in  mfinirnhy.  w.m  jitHnnt-*!  bv  the 
Uniltii  Siai.-i  Sniirvinv  CXmit  in  The  '  >ra]>H.-»'h"l,  9  Wallnw,  K*!*.  tun!  latt-r  iw  jtiri»- 
(liclioii  hi  a  rivil  ai-iion  on  a  inortKut^'  <h'ht  wio*  riiK^iniKfl  by  ihul  Iribiiniil  in  Bnrkp 
f .  MiltfulHTfter,  IH  WftlUnv.  iilft.  Ami  *■*>  Hm>  same  i~^m-.  jut  Ilnrkc  r.  Tiv^f,  in  22 
Iji.  An.  iWH,  The  authority  iif  the  Hainemurt  l'>  tiikw  ii>«iii/.ftT)'V  of  n  k-om'  of  niunlcr 
anil  one  uf  anvu   {an  abo  of  dviL  mntroverfit'F'i  wm-.  lutiiataitifil  in  an  eUlKimte 
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tioii  effective  after  the  pe-lnslatcment  of  the  former  government' 
And  it  woiiUl  -»'rin  lluit  the  same  rule  i-hoiild  >ip]>Iy  to  tin-  j^nintiiig  of 
fniiicliises  fur  railway*,  flectrit:  I'mht  \>]unt»,  etc-  Whelliei"  tlu*  c*tfe<.-t 
of  tt  ti-«itv  of  peaco  .■•ubstitutinij  tin-  novereigiity  of  the  United  States 
that  of  the  foniii-r  jjoveriiriu-nt  would  he  to  retidrr  Mu-h  :ili(_'na- 

mti  and  tfi^i>t-->  bindiii)r  U  doiilitfiil.  1'{x>ii  this  ]xtint  the  itittltorilles 
do  not  seem  to  agree,  but  it  in  laid  down  in  the  '*Instiiiotions  for  the 
Government  of  the  Annies  of  the  I'liited  Slates*  in  the  Field"  {(!.  O. 
10**,  A.  Ci.  O.  IStKt.  par.  -M)  that  "a  victoriuus  uriuy  appropriatef*  all 
public  money,  f-eizejs  idl  puUlie  movatile  prtiperty  until  further  direc- 
tion by  its  j^oveniiiient  and  (teiiuester;*  ivr  it.*'  own  Iwnclit  m-  tlial  uf  its 
government,  all  the  reveituei*  of  veal  properly  tK-lon^fing  to  the  hostile 
govevDinent  or  nation.  The  title  to  such  real  prt)i)erty  ivmain^  lo 
aheyaiK'"' during.'  military  ot-rnpatitm  and  until  tlio  cdnfiucsl  i^  u:ade 
complete."  If  the  title  to  real  property  is  iti  abt-yanee  as  stated,  it 
would  socm  tbut  the  military  authorities  wuuld  Ite  without  power  to 
make  an  alienutiuu  <»1"  it  by  th^.-  griuitiiij:  uf  fniin:hi»e»  or  otherwise 
which  would  be  valid  after  the  termination  of  the  government  by  mili- 
tary oceupfttion.     Crtitl  oO'O,  iSepie//iler,  Jff9Ji  ;  5457.  JJevtwhfr,  LSOfi. 

1580.  Anything  that  may  properly  Ik*  made  ii  hiw  of  n  military  ijov- 
ernment,  ami  whirli  is  prtimulgated  in  any  elTertive  wh}'  tliitt  the 
supreme  military  eommander  may  Rce  tit  to  pn^nmlgnte  it,  becomes  ii 
valid  law  of  that  fjjovfrnment  on  bt'lnjir  so  pnininl^iti'd  and  must  be 
olieycd  by  all  persons  within  the  territory.  No  nilt-s  or  laws  tJiut  may 
have  tieen  in  forte  in  the  teri'itury  prior  to  it-*  military  oa-ii|)alioii  can 
ipel  the  commander  to  adopt  an}*  jmrtieular  manner  of  pronuilj;ra- 

jtiiion  of  ilK  jiidiff,  Una. C..A.  PriiilHKly  (in  IHtlA),  in  ttiK  vaufi*'  <ii  the  T'liitttl  ."^taloe 
r."Rt-iH-r  A  I^iiiif.  n-pnrled  in  Ki  Am.  I.aw  K<v-  M4- 

The  Hvil  jwrb-iiftigno(  atnniilnr  (fi/' mun— the  "Commiwion"  estabtlfiheil  by  I  ho 
dp|iartnient  <'nmnmiidi'r  in  ilpDii.hin  in  ]Sii\i — wuf  piinilarly  rpiojrniztvl  in  Ib-ffer- 
nmri  t:  Porter,  6  Colilw.  391 .  Ami  tu-  li>  the  full  utithorjty  "t  ihi"  I  rilmiml  so  n  Bulu-ti 
lUtu  for  the  oniiiiarv  civil  courts  "f  ihe  loi«lilv,  fee  ubn  J*wie  c  ^lillmaQ,  7  trf. 
341.     Bute.-*-,  r(,n^isi;  WaUb  .,  fnrlcr.  ]-J  IU'iKk.'4lll. 

lu  the  caw.H  thu!"  Kiirfiiiiiiiiv' thi-aK-tiuiinf  ciH-i-iiil  1ril)iiiiul!<  <Iiiriii«  thedvil  war,  Ihe 
courts  in  iteneral  n'fer  t"  Ihe  esirlier  ami  lea^lin^  cu«;  tif  lA-itviiwiorfer  i .  Weltb.  1*0 
Howanl,  176.  in  wliii-h  wh(=  ultinnitl  flu-  aaHntnlv  o(  llu-  cunrla  wlabliiiheii  in  IWB 
in  New  31vxico  oc  H  {lurl  nf  ttit-  i<yF>telii  of  civil  ^i.ivrrniiient  iimCitiiti'il  liy  (i^'ij. 
Kusniey,  tliemilitart'  (^>niniiin<U'-r.  With  ttii(!raM-i.'un»iltu]«'>l'tiitefl.^ttite!i  •*,  Kice, 
4  Whealon,  "i-M;  Vnnv  r.  llftrrii'tm,  lt»  Iluwnrd,  ItH. 

The  reafxiniiit:  n|K»i  wliicb  the  iil-ive  cile<l  later  nilinjlH  i;*  Iwwl  is,— that  the 
auiliorily  torreiite  cmirlfi  wilh  Hflvii  an  well  lUf  acninitml  jiiriHlietiun  tiiurctn<|iiereil 
ctiunlr}' in  uiilitary  (icciii'iition  uttiK'lica  tu  the  iluiiiinnnt  jumcr  by  the  liiw  i>f  war 
uiil  of  nntiun^iK^un  itici<lent  to  Ihe  jHmer  tu  e»lHhli><li  h  iiiilil»ry  ^'••veniitient;  that 
it  ij!  nut  Diily  the  right  but  tlie  duly  ef  the  r>ini|ner<^r  tt'  ini^liliitet-ucbeiinrtM  "(<irthe 
KCeurity  oi  pereonfi  UJ«l  profK-rty  nn<l  for  tlie  a'hniIlt^tntlt<l^  <ii  jlifrtiee";  Kini  that 
when  (lurini;  the  civil  wur  ■luli  i-i.urlj'  were  cn-»teil  hy  ciiniinmiihni;  ifenemli'— «<ucb 
aji  theruiinnuiKlerMof  i°e[iurule'Iepurttnen(t<()r  iirniiet^— the  order  uf  the  vuiuumnder 
wiw  tu  U-  [in-mnneil  to  Im-  the  o^lcr  inul  act  of  the  rn-niilctil, 

'Whwilon  Int.  Uw,  tliird  r-;ii«.  vfUli^.n  by  Bi.yii  ]..  J«H;  HRll'a  Inl.  Ijiw.  fourtl) 
edillun,  -iKS-SOti;  BirkhJiiier')!  Military  Ouvernnieiit  ainl  Mur|]al  Law,  107. 
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tion  uf  tbo  rules  enjoined  by  him.  The  fbief  commandor  in  the  ter- 
ritory jfiiveriied  l>y  niilitiiry  ffovrrninent  d»H*«  ni>t  fill  hiiv  nifice  nr  ]ki^\- 
tiuti  timt  f(M'ti.  id  a  part  of  the  jp>vcrniiipnt  of  the  coutitry  prior  to  the 
military  ocruiiiLtion:  nor  la  he  l^oitml  hy  any  rutp»  or  law^  rolAtiiif^  to 
the  pn'i'fdnnjiiiw  of  oJHrial  ddtics  hy  nny  jfovernor  or  other  officer  of 
tlio  jfovrTiiiiH'iit  disphu'pd.     Card  iW7H.  J/ui/,  1H9H. 

1581.  .\x  a  result  of  military  oreupation  the  taxcH  and  duties  pnyable 
by  thp  inhnhiturt*  to  the  former  jjnvprimient  become  piiynbli-  to  the 
military  oiTup(int,  iiiileHu  the  liitter  sppo*  til  to  sulwtitulp  for  them 
other  rate**  or  modiw  of  contribution  to  the  exiwnses  of  the  govern* 
raent.  So,  hAtl  thai'  the  Prpt»ident  acted  clearly  within  Lis  |Miweps 
when  under  date  of  Auurunt  8.  ISitH,  iw  pomiiiander-in-fliicf  of  the 
army  iind  navy  ho  order-ed  and  directed  what  the  tariff  and  dnties  to 
1h'  li'vit'd  imd  eollepted  tm  n  mUitary  rfmirthttHim  \\\vm  l\\v  opeu[)tttioii 
and  jMxs -session  of  any  ports  and  plapes  in  the  Isliiiid  of  Cul>a  by  the 
forces  of  the  I'nited  States  should  he;  that  rejrulatious  for  the  admin- 
istration of  siK'h  tariff  nnd  duties  should  lake  etftrt  and  he  in  force  in 
the  |M>rts  Hi)(]  places  wtipii  so  (x-cnpipd;  and  tImt  ([uestions  arising 
uiidersaid  tariff  and  n-irulatimis  .should  he  dru-ided  l>y  the  general  in 
command  of  (be  United  Staten  forces  in  Raid  i.shind.  Onnl  5^^,  ^H. 
2CftVi  Inhtl'y  /A'.'W.  ^H 

1582.  The  destruction  or  injurj-  of  private  property  in  battle  or  the 
honibardnient  of  citip-s  and  towns  has  to  l)e  fKirnp  liy  the  sufferers 
OS  one  of  tho  eonserjuences  of  war.  Whatever  wtaild  enilMirniss  or 
impede  the  advanc^e  of  the  encm}',  as  the  breaking  up  of  roadit  or  the 
I)urning'  of  bridges,  or  would  ertpple  and  defeat  him.  as  destroying 
his  nieatis  nf  suhsistenee,  may  be  hiwfully  (»rdere<l  by  the  <H>nmuind- 
iog  geneml.  The  necessitiea  <ti  war  justify  all  thia.  The  safety  of 
the  State  in  such  cases  overrides  al!  considerations  of  piivate  toss. 
Sdluii  juijml!  x*  ihi'w  In  irxxXki  Kupf-ina  Irj-}  So  fuhl  llnil  the  I'nited 
States  wa-s  not  legally  responsible  for  damages  to  the  hoti«e  of  a  i"esi- 
dcnt  and  citizen  of  Santiago.,  ('uba.  (-auscd  "by  a  shell  tired  from  an 
Ameriean  war  whip  on  or  alwut  the  tifth  day  of  duly.  ISi'S.  during  the 
bombardment  of  the  city."     tWd  5(il!>,  ./(tnuartf.  1899. 

1583.  Under  the  terms  of  the  protocol  of  August  Vi,  1808,  and  of 
the  Treaty  of  IVaee,  signed  at  Paris  on  Deceniljer  in,  ItSifN,  all  of  the 
immovable  property  on  the  island  of  l*orto  Rico  l>elotiging  to  the  gen- 
eral governnietit  and  as  such  "  to  the  Ci"own  of  Spain  "  together  with 
certain  pi"oporty  in  the  nature  of  public  ii-cnrds  was  ceded  to  the 
United  States.  All  other  movable  property  of  the  general  goi-em- 
ment  for  whi::h  no  special  provision  was  made  either  in  the  protocol 
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or  treaty  remained  tlie  property  of  Sijaiii  to  Iw  dbiMXHed  of  tu*  desired 
by  llie  taller.  CVrtain  articles  of  tliis  iu"val>li'  property  (ojliei-  furni- 
ture) witii-h  it  apiwared  had  hewn,  like  tin-  puhlu-  Ijuild.ing's  and  other 
ptiMic  work^of  the  inland,  iiuid  fur  from  ftpproprialion» collected  from 
the  b-Und.  were  oitlered  puivha.-'ed  from  the  Si«iiii»h  governuiunt  out 
of  the  insular  fund"  colleited  hy  the  United  t^tales.  /Mi  that  the 
payineut  eouM  lejfiilly  be  made  as  ordered,  the  pi-operty  W'lonjring'  to 
.S|iaiii  and  not  to  the  "island  jpfvei-nnii-nt,"  there  iie\'pr  hiiviny  been 
at)  iiide],7eiidetit  j^>vernnieiit  for  I'orlo  Kirn.  Card  i\Hiih,  Auijvf,  1-^0. 
1584.  When  the  treaty  of  pea*'e  with  S[min  took  efTect,  April  II, 
181*9.  the  military  government  wa.s  in  eoutrcl  in  Porto  Kiro.  and  right- 
fully continuetl  iw  the  de  fovU'  goviTnment  of  the  ishind  exeivisiiig 
both  executive  and  legtslutive  powers.'  subject  to  such  eonstitutioniil 
limitations  as  were  a]tplteabW.  A^  the  island  hud  borouie  territory  of 
the  I'nitt'd  Stales,  under  the  ti-eaty.  the  Sren-tary  of  War  mils  with- 
out power  in  the  alisenee  of  rongressional  authority  to  alienate  any 
[Hil't  of  the  public  doinain,  but  hihl  that  he  enuhl,  \\i<  repn'sentiitivi*  of 
the  ri*esidenl,  lawfully  license  the  tempomry  u.-h;  of  the  .'*anie  during 
the  occupancy  and  goveninicnt  of  the  island  by  the  niilitmy  authori- 
ties.*   Card  6WiO,  Novernhv^  1899. 


L£AS£. 

1580.  By  the  River  and  Harlwr  Act  of  August  5,  1886.  the  United 
StatoK  formally  accepted  from  the  State  of  Ohio  the  MuHkinguin  Kiver 
Inipi-ovement,  with  all  it.**  fnnn-hisrs.  sippurtenanreN.  water  righti*,  &c., 
subject  to  any  existing  leawes  of  wattir  I'ights  under  leases  granted  l>y 
the  State.  The  State,  by  its  official  representative,  had  made  a  leat^c 
to  certain  individuals  which  contained  a  claune  ]>roviding  for  a  forfei- 
ture of  the  lea.se  in  ca-^e  of  mi  assigiiiuent  without  the  sanction  <if  tiie 
letwor.  The  lc?asc  was  assigned  to  a  third  paity  without  any  fonual 
iMinetioii  or  ifineurrencc  on  the  pirt  of  the  lessor,  but  the  le.ssor.  muIi- 
fiequently  to  the  iLssigniuent.  acceptctl  rent.s  from  the  assignee.  Iltid 
that  tfueb  tu'ceptjint^e  auioutitcd  1«  an  absolute  waiver  of  the  forfeiture 
clause,  and  niiuie  the  lease  valid  in  the  hands  of  the  a-^^igneu.  investing 
him  with  all  the  right.s  of  the  (iriginul  lessei's.'  and  wa.s  therefni-e  bind- 
ing uiton  the  l'nit^>d  States  under  the  reservation  of  the  act.     22,  45, 

1586.  The  act  of  Congi-fess  approveil  Aug.  11,  1888  (25  Stat-s.  417), 
authori?:(H)  the  Secretary  of  War  '"t*)  gmnt  leasee  or  licPiiseK  for  tiie 


'Crow  r.  Harrison,  1«  MowanJ,  l«4,  IW. 


'See Opinimi  of  AUv.  iwal.  nlJiily  '.'»,  180«  iSOpiuM., 
•Taylor's  Landlonl  arnl  Twisnt,  )  4H7. 
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use  of  thi?  water  poworn  on  the  Muskingum  River  at  wirh  mte  and  on 
Miu'h  I'oiiditiimM  and  for  ?iiu'h  pe'rioda  of  time  as  mny  si>oni  to  liitii  jiui, 
eiHiirnli|p  iiiul  cxiMMliont  •  •  •  and  *  "  *  to  (jnini  U'ik*»^s  or 
licenses  for  thti  occupation  of  siu-h  lands  U'lonjiintJ  to  the  United  States 
on  siild  Mitskitigiitn  Hiver  hh  luuy  iii>  inquired  for  mill  siteit  or  for  other 
purpo,-tes  not  in(-oii^i.->lent  with  liic  rc((uireiiii'nt.-*  of  niivipition."  I'mler 
thisi  Mtntuto  two  leiise.i  for  iieriods  of  twenty  years  eiich  were  gmnted, 
but  neither  provided  for  u  forfeiture  <if  the  term  fur  non-])ayiuenl  of 
rent.  /A'W,  therefore,  that  the  Secretary  of  \Viir  could  not  teniiiniite 
thciti  on  iiccouDt  of  non-pnyment  of  rent;'  tind  a^i-i-sed  that  the  proper 
wfl3*  tfl  terminate  tliein  would  l»e  to  hjtve  the  les.see«  oxerute  iastra- 
nienl.s  snrren4leriny  thidr  terms.  Card  "iuiKi,  ^f^llt•h,  i^OG.  See  eard 
'^■^\'>.  .I.tiomnj,  lOfVl. 

1587.  Where  a  Ieii.se  iiiude  to  the  United  Stute*.  of  land  to  lie  used 
for  pulille  pnrpnsps,  conUiinwi  no  Htijuilation  other  than  one  for  thi* 
pnyment  of  rertuin  rent.  luhl  that  sueh  lease  wu-s  not  utinulled  hy  irans- 
fcr  under  Sec.  .'1737,  Rev.  St.s..  bill  wa-^  le<pilly  a.ssignHbIe.  The  eaM*  ij* 
deemed  to  be  governed  by  the  ruling  of  the  Supreme  Uunrt  in  Kirod- 
innn's  Stiviii)f  Co.  v.  Shepherd,"  to  the  etftrt  thut  See.  3737  did  not 
apply  to  a  leaMe  no  made,  "under  which  the  lessor  is  not  re(|uiivd  to 
perform  any  service  for  the  (»overnment,  am!  lias  nnlhinjr  («»  do  in 
respect  lo  the  li-nse  except  to  receive  from  time  to  time  the  rent  nprced 
to  1m'  paid."    43,  17.^.  OrtnLr,  ISnO. 

1588.  Where  rent  wa.s  due  by  the  United  States  for  the  occupation 
of  H  house  which  it  hiut  lea.st'd  for  a  rceruitini.^  rendezvoas.  and  the 
title  to  the  pivmise^  vmn  tlnime<l  liotli  by  the  le.s.'*t»r  nnd  another  jier- 
Hon  as  parlies  to  a  pending  suit  iti  a  court  of  chancery, — tuir!t<Hl  that 
if  tin-  rights  of  llie  parties  to  the  rent  were  so  involve*)  in  the  litiga- 
tion us  (o  enalile  ihi-  ('ntled  States  to  pay  the  amount  of  the  i-ent  into 
court  and  receive  iin  uctpiiltauce  therefor,  thi.-^  cour>e  would  pixiiwrly 
\\*:  pursued;  otherwiM?  tlmt  tho  i>aymetit  ^lundd  !><•  M'ithheld  entirely 
until  the  ijuestion  of  title  ite  determined  ami  the  United  State.-*  Ins 
enabled  to  reeeivo  a  final  receipt  fi-oin  one  of  the  purtjej^  or  both 
jointly.     64.  i:>,  300.  J-V,r»;njAm\  AprH.  /.V,9J. 

1589.  Wlii'ie  lanil  ivjis  lea-sed  by  the  United  State*  for  a  target  rango 
in  the  State  of  Texas  and  the  lea^e  contained  a  c«jvenant  for  renewal  at 
the  end  of  Lh<*  year  at  the  option  of  the  United  Slates,  hrhl thaX  nnle.** 
tho  ]ea*ie  wen^  lUTknowIedged  (or  proved)  and  ivcoi-ded  a-»  pnjvideit  by 
the  Statutes  of  Texa^,  sut-h  (roverniiit  would  not  be  binding  upon  a 
purchaser  for  value  without  notice  thereof.*    Caul  24;tSt,  J»ly,  2-S96, 

'  Tavlor's  lamltohl  nml  Tprmm.  eighth  «!..  J  480;  Am.  ami  Kng.  Kncy.  n(  \av  { Irt 
eilitiuiiK  vol.  12,  p.  IMt. 
"127  f.  S..  4W:  4  (V.mp.  De.-..  «. 
'Ah  111  Imw  n  \va».  cnniaininir  fl  oovenant  for  reiii'WAl   shonlfl  t>c  niiwwcd,  see 
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15B0.  rmlcr  the  act  (►f  Conjjrwjs  approved  .July  iS.  189d  (27  Statu. 
ii\),  tlm  .S'crotiiry  of  Wnr  ha.s  authority,  vihtMi  m  hi.--  ilisi-retion  it 
will  bfi  fur  the  piiblio  good,  to  Inajsc  for  ii  pcM'iod  not  ext'c^piiing  tive 
yeftrn  aod  rtnorablc  at  any  tiinp  such  pi-operly  of  tbn  L'nttod  States 
undff  his  control  a>  may  not  for  tho  tinic  he  roijuirt'cl  for  jniblir  u-sti, 
and  for  the  Irasinj,'  of  which  tht^ri'  is  no  authority  undvr  existing  law, 
provided  that  nothing  in  the  ac-t  Hhould  (m^  held  to  apply  to  uiineral  or 
phucjphiite  binds.  Tnder  this  act  rcvcMiilik-  Ira^ii's  have  been  {^Taiiti'd 
in  a  number  of  inettanee^.  Cai'di^  siti^  Jamiary  and  AprU.  JffOo;  I'lKi, 
lortnnlHr,  189.%;  2103,  March  and  OrUJh-r,  JS9G!  4100,  May.  JHDS. 
In  pmrticy  the  lea^-ten  or  assignments  thereof  Kro  reqinnxl  to  Iw  in 
ditplifute.  t'ardslT.S,  1T1>,  Awju^,  iSff^.;  4U,  OrUih'-r.  IS.'i.'t,  Under 
tbt'  express  tcnut*  of  the  act  the  Secretary  of  War  has  no  authority  to 
lease  luinerul  or  phnsi)liHti'  IhihU.  Caiilw  3t>l)>,  .Vfivrnffer.  I'f97:  <(389, 
ftTai,  JAry  and  >/n/i/.  Jfiftf).  In  a  certain  rla*i  of  c«.seH.  to  wit,  where 
tbe  partle.'t  iipplied  for  peniiission  to  construct  certain  buildings  upon 
reservations  and  to  buibl  docks  iu  a  government  barlior.  revix'ablo 
leasM's  were  gmnted  in  lieu  of  liuenseH.'  Oirds  3850,  3356,  J1378,  Jn/i/, 
1SU7. 

1691.  Af-  tlierc  is  no  law  requiring  the  SiM^rotary  of  War  to  cm]!  for 
bids  in  leasing  pi'oix'rty  under  the  net  tif  .Inly  "JW,  ISifJ.  tiie  aniount 
for  which  it  shall  be  leased  rests  in  his  discretion.  Cfti*d  273,  S^p- 
Uraher,  1^9^. 

1692.  The  Secretai-y  of  War  leased  a  part  of  a  military  reservation, 
the  rent  to  l«*  paid  monthly  during  the  continuanoo  of  tho  Ii^se,.  The 
least*  provided  that  the  term  should  Ite  three  years  from  the  twelfth 
day  of  .luly,  isiH,  but  it  vtaa  not  in  fact  executwl  by  the  Sn-retary 
until  Sept.  12.  1894.  The  le^wee  entered  u|«m  the  reservation  about 
the  latter  date  and  vacated  tho  .■*rtme  on  July  1 2,  1697.  the  date  of  the 
toniiination  of  the  lease.  /W-f/that  in  point  of  C4inij)>itat!<m  the  three 
j€*r8  term  date<i  from  July  12,  IgU4,  hut  that  in  point  of  Ittti^n'St  the 
lease  took  effect  only  from  the  delivery  of  the  instrument,  and  that 
therefore  rent  could  fie  colleeU'd  for  only  about  two  yejirs  and  Um 
months.'    Cord  273,  J>rh,  an<l  Octofter,  1897. 

LEAVE  OF  ABSENCE. 

1593.  The  provision  of  the  act  of  July  3^,  1876,  to  the  effect  that 
officer-*  chall  enjoy  the  extendeii  k-aves  of  afwence  aevorded  by  the  act, 
*' without  deduction  of  pay  or  allywunw."  htkl  to  entitle  !«uch  officers 
to  receive  their  allowance  for  'jnitrivrf.  iis  well  vis  their  full  pay  for  and 

<Kee  Opint).  Atty.  Oeti.  nf  Msv  10,  and  July  7,  IS.^7,  21  Opius.,  5.17,  565. 
'tk« Taylor's  Uunilonl  iUiil  Yejiaiit,  eiftlitti  ra.,  %  70, 
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during  Ihfi  period  of  abscnep.  Tbc  word  ""allownnee"  must  mean 
soiijptiiinjr  tiitif'l  mean  rtonic  pvunmrv  fnioliuin-nr  ilislinct  from  pay: 
mid  thf  "/////  nllowiuici!  or  pwiininry  enioiuinnit  nllowi'd  to  otficers,  at 
the  date  of  the  act  or  since,  i.s  the  nlluwunce  for  4[uart«rs.*  XLIII. 
277.  April.  ISSO. 

1594.  /A/«/.  ill  t'-sliuintirig  thfi  jwriod  of  tin*  Ipavc  of  uIk^ciicu  in  whieb 
u  certain  officer  would  lje  entitled  under  the  provlsiunt^  of  Sec.  1365, 
Kev.  Sts..  iind  the  net  of  .fuly  39,  lS7ti,  without  im-urrin^ii  deduction 
from  Ills  pny,  Ihut  ii  [tcriod  during  which  lie  vcii^  pcnuilted  to  tn-  uliseni 
fiTim  his  post,  while  under  a  sentence  of  suspension  fii»m  mnk.  was 
not  [u-opcrly  to  lie  taken  into  account;  sucli  absentv  not  lieinjr  an 
abfi*'iicc  of  an  ''oftict'i*  on  duly"  in  ihc  hcuhc  of  iln-  net  of  187rt.  but 
an  al»encc  |>endiuv  the  execution  of  ii  senteni'e  which,  during  it>i  term. 
f*cpani(f(l  the  officer  from  all  tiuty.     XI-ll.  :ii'ti.  }fny.  /-WA 

1695.  WluMv  an  olhccr  wius  Kninicdby  liis  (h'i>!Liiiiicni  wjinniander  a 
specittc  leave  nf  absence  from  hin  8tAtton,  and  wnNthcrcu|)oii  furnished 
with  an  oi-der  to  pnjcccd  on  a  >?pecial  detail  !<»  Washinjflrtn,  with 
Buthorily  to  date  hi-^  leave  from  his  arrival  at  Wasliinpt^in;  //</'/ that 
be  was  not  thereby  aufhorizcil  to  consider  his  leave  as  teinnnatin};  at 
Washintftoii.  or  liis  cime  as  exccpte*!  from  the  jrvncrnl  rule  of  par.  17(» 
of  tlie  Army  Kcjjulntimis,  wlii<-h  rc<]uiivM  that  the  expiration  of  an 
officer's  leave  "must  rind  him  at  liis  station;"  and  Ihei-efore  that,  on 
his  return  to  Wa-^lnnijloiiat  the  fnd  nf  bis  leave,  he  did  not  revert  to 
the  status  of  Iw'inp  on  duty,  and  was  not  entitled  to  iin  order  (drawinj; 
mileage)  To  i-etnrn  to  his  station,  hut  was  in  a  iitatutt  of  beinff  abHent 
without  leave,  and  was  subjcet  (o  ii  consetiuent  h»ss  of  pay  till  be  duly 
reported  at  his  station."     XLIII,  2.M.  .JyW^  tsm. 

1596.  //<•///  that  (i.  O.  77  of  iWli,  and  iiar.  14«i),  A.  K.  (1317  of 
ih^h\  !4ii?<  of  tiHtl),  constituted  a  correct  intei-prctalion  of  the  act  of 
July  *J'J,  iS7(>.  and  a  rule  of  uppUention  miw  to  )n^  oltsen"ed  in  all  cases 
of  ottieers  umllinjz'  thewselvcj*  of  the  privilege  of  cumulath^  leave  of 
absence*.     44,  -J7l.  Ihr.'U,}}.^,  W.W. 

1597.  HAil  that  the  Chief  of  Engint4?rs  was  not  a  *' department  com- 
mander" within  the  nieaninj,'  of  A.  K.  46  (see  oti  of  11K)1)  and  wbh 
thei-oforo  without  authority  to  <j[rnnt  leaves  of  absence  to  officers  sta- 
tioned at  Willcts  IVirxt.  \.  Y.     Card  \h,  .hihj.  IHO'f. 

1598.  //./»/  that  to  allow  such  student  ofBi-ers  on  duty  at  Fori  I.i<*av- 
enworth.  Kansas.  a>  have  made  satisf acton-  rccoiils  to  alx-scnt  them- 
selves diirin|f  the  viu^ation  nfter  the  .June  fxiuninations  at  the  end  of 

'A  counter  opinion  of  the  HoliciCor-<*i!aHml,  in  16  Optns.  At.  Oen.,  610.  was  uot 
adoitu^l  hy  the  Socrctory  tA  War     Ki*  jiar.  i:H7.  A.  K.  ol  lKli.i  (HHl  of  lHOll. 

*  L"i)]iii»i're  opiiiiijii  Ornrt  ol  Claiuw  in  Amlrvwn  r,  Unitvd  Siaiiis,  15  Cl.  CIh,,  !ftH. 
As  In  the  riglif  Xi>  tuiif/i^-  nf  an  ortirer  whoNt-  K-avP  of  stwH'nn-  is  ttTMiinalwii  by  au 
order  n^iuJnu){  him  to  return  l>i  liis  elatiou,  ic,  at-  (j  IUlfti-lB7l,  j'int. 
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the  first  year  without  havinff  such  abr*nceH  counted  a.-*  rt^gular  leaves, 
wmiUI  Ipc  incuD!^iMt«tit  with  tbi*  h-jj-isliilion  of  L'oiijjix'tis  uii  tin-  Kubjwt 
of  full  |wy  Waves  of  absfiu-e  luid  wuuW  iiruount  tu  a  nubstantial  trvu- 
hion  of  the  taw  in  aii_v  i*asp  where  the  jrraiitiiig  of  tsuob  a  privilege 
would  liavo  the  ftfcft  uf  all'-'wini^  I'uU  puv  abweuce  in  excess  of  whnt 
the  law  authorize;*.     Ciu-d  -JWl,  M<nj,  IHOO. 

LICENSE. 


1809.  A  license  is  detincd  n^  a  hnre  autlioritr  to  do  ii  certain  at-t  or 
series  of  nets  upon  the  land  r»f  ihf  licensor  without  possessing  or 
at-quirinf  any  estate  thei*ein.'  \..  (ilit,  AuffiMf^  ISS'G.  Tlio  .Secretary 
of  War  may.  Hy  rev»M'nlile  liernse.  jM'nnit  a  leinptn-iiry  use,  tiTmitialilo 
at  his  disi-retion.  as  the  publir  interest*  may  ref|uire,  of  l*.  S.  liLiids 
under  his  control,  provided  such  license  conveys  no  usiifruetuary 
interest  in  the  land.'  and  such  use  does  not  oont!iet  with  the  purjwse 
for  Trhieh  the  land  i'.  held.  XLIX,  4W,  X,>yn/>f»r.  /.V.«,-  Cards  28A, 
S'-ptrmh>r,  jsrt.i;  21HU,  F-hnuny,  JMtf7.  The  Seci-etary  of  War  may 
grant  to  a  civilian,  not  a  ^vernment  employee,  a  revonihle  license  to 
reside  and  do  biusiness  on  a  military  respn*ation.  ('ards  304,  ;^ir., 
Scj}tfmlti\  IS9^,  A  fonual  tiecepttincL'  of  a  license  is  not  In  general 
ueccwtairy:  the  gmatee,  hy  acting  umk-r  U.  sufficiently  iiidicaLe:^  its 
acteptaace.  69,  41S.  J^y.  19$S;  Carda  155,  D<!wmh(r.  189i;  ttSSJ, 
M'irrh,  mo. 

1800.  An  instniinent  termed  a  revocable  license,  but  which  in  effect 
i»  a  grant  of  an  interest,  i-*  in  excess  of  executive  authority  and  inop- 
erative. Thus  an  executive  permit  to  erect  upon  U.  S.  land  a  build- 
ing amounting  to  a  permanent  improvement  to  be  used  and  occupied, 
or  disposed  of,  by  the  licensee  at  his  discretion  as  his  property,  is  not 
it  legitimate  revocAble  license;  is  iu  fact  (or.  if  valid,  would  be) 
irrevocable  as  conveying  a  usufructuary  intei-est.  38,4!'.  Jntmurij, 
JSOO;  58.  3(Wi,  .V'"V'/'Ac»-,  y-S"?-'.  So,  a  so-called  revocable  license  to 
reside  mwn  and  cultivate  certain  land  of  the  United  St4ite.-i  at  a  fixed 
rental  named,  h'/ld  really  a  lease  at  will,  conveying  a  usufructuary 
interest  and  not  legi\l  in  the  absence  of  authority  from  Congress.  54, 
212,  Juiw,  18:^2. 

1601.  A  license  to  go  upon  land  of  the  United  States  will  not  author- 
ize the  licensee  to  take  public  property  therefrom.  Jlrlii  that  the 
Secretary  of  War  was  not  empowered  to  gmnt  a  levoculik*  license 
allowing  the  licensee  to  gather  the  fruit  from  trees  growing  upon 

*AiueH  on  U'nterooDracs,  467. 

•A  Ucenif  ciiuffrv  "  no  inlenM  wbiitev(?r  in  the  land  lt*wlf."     16  Otiine.  Ai,  GflK  ■ 
212.    Sw  iilwo  m  id.,  028. 
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government  land;   sm-h  fruit  being  public  property  dispo;«able  only 
by  (Vni-,'n'^s.     56.  l^i,  fMofjrr,  IS92. 

1602.  Till'  .SviL'tury  of  War  if*  not  einpowtTcd  lo  ^rant  a  revocable 
licence  to  use,  aoy  more  thnn  to  ]o»m>,  premises  not  belonging  to  tbe 
United  StuU's  or  under  his  i-ontrol.  60,  :150,  Jul;/,  1803.  Tbus  wbere 
Uie  I'liitt-d  StuLc^didiiutuwiteertain  land  upon  wliirb  bitd  )>ei'n  eretrted, 
under  upprupriiition  by  Cotijrress,  eertiiin  Btructuix's  for  the  iJitprove- 
ment  of  navi)j;atiiHi,  hk  crilis  Hnd  pile- wf>rk— /i*/'/  llmt  as  it  bad  no 
interest  iti  ihe  soil  Iml  only  a  riybl  uf  runsLTvation  <tf  .■*ucb  Htrurlures, 
it  ccJuUl  iw\.  thmujib  the  Secretary  of  War,  grant  »  revoa»bIe  liivnae 
to  use  the  hind  for  nny  ]>urpo:*e  which  would  interfere  with  the  owner's 
right**,  without  bis  concurrence.     40,  Ji.  2:^2,  M'ti-'h  and  Aj/ril.  ISOO. 

1603.  \N'liere.  under  an  appropriation  for  the  improvement  of  tbe 
Hudson  Kivcr,  tht-re  had  been  con.-itructed  »  dyke  connecting  the  >*bQrc 
wilb  un  i.slund — (he  L'nited  States  having  no  property  in  tbe  soil  cov- 
ered by  tbe  dyke,  but  only  »  right  of  uiainti'iiance  and  (*onsen''atioa  of 
tbe  work— /W'/  tlmt  a  revtmible  Iicen.se  to  build  a  dock  across  a  pttrt 
of  lli«  dj'ke  <'t>uld  leg:dly  be  granted  to  a  j«irty  t)wiiing  the  land  on 
vbJch  tbe  dock  wa^  to  be  built;  it  fully  apixaring  tbut  -^uch  Ktructurt' 
would  not  cuuftc  anv  injury  to  tbe  dyke  or  interfere  « ith  tbe  rights  of 
any  other  pei-son  or  with  the  navigation  of  the  river.  LI,  OUW,  Mtirch, 
28S7.    . 

1604.  Congre>.s  lia-s  no  power  I"  grant  or  (o  pnivlde  Tor  granting  a 
liren»e  to  esluldii?])  iiml  operAt4>  a  ferry  at'ros^  na\  igable  waters  of  tbe 
United  States  at  a  point  witbin  tt  State,  or  to  prohibit  the  operutioa 
of  tt  ferry  at  such  point.  TbiH  is  a  matter  which  corneal  witbin  the 
police  |xiwer  of  a  State.  «ud  it  hit-*  uniformly  been  held  by  the  courts 
that  tbo  States  did  not  t^urrender  that  ]X)wer  by  tbe  adoption  of  tbe 
Constitution  or  otherwise.  Itnt  the  Sfei'ctury  of  War  may  give  u 
revocable  lieen.'*e  for  the  landing  of  a  ferry  (duly  licenwd  by  the 
proper  luail  authority)  at  u  pier  of  tbe  United  States,  providing  «uch 
landing  may  b«'  made  without  injury  to  the  pier  and  so  as  not  to  involve 
an  e.\cUisi\e  ukc  of  any  pui't  of  it.     58,  4oU,  March.,  iSU3. 

1605.  Upon  an  uppllcatioa  by  tbe  City  of  lk>f*tou  to  the  Secretury 
of  War  fur  a  liiensn  to  construct  and  maintain  siphons'  for  water  pipits 
at  Wan-en  Bridge  in  the  waters  of  (.Charles  Kiver,  hel'l  that  under  tbe 
authority  given  him  by  tbe  Kiver  and  Harbor  Act  of  1888  to  require 
the  removal  of  ob-^l ructions  to  free  navigation  at  bridges,  tbe  Secre- 
tary might  property  gntut  .'^uch  a  license,  as  a  form  of  ai^'mnt  to  the 
coDstructioa  as  not  likely  to  interfere  with  navigation.  29.  343,  Jan- 
uaTy,  1889. 

1606.  The  City  of  MLIes  City.  Montaim.  applied  to  tbe  Seeretarj-  of 
War  for  permission  to  enter  upon  the  Fort  Keogh  military  roserva- 
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tion  and  mako  cuts  for  tho  purpoc  of  Rtrai^fatoriiiif^  tho  i^haiinel  of 
Tongue  Kiver,  fonning  tho  Immidary  of  tlii>  ivscrviition.  so  as  tn  pi-o- 
rent  its  enci'oarhinjf  iipon  the  cily.  Thr  prciposi'd  work  would  pi't>I>- 
ablv  throw  ITfl  acires  of  the  n-st^rvation  to  the  o[>po«itc  sido  of  the  new 
fhiuinel.  thus  ri'sultinp  in  n  pcnnnncnl  dmiij:**  nnd  pfrhap;^  in  pn-ma- 
nent  duuiit^c  to  tbn  rpsprva(.i<>n.  Hrhl  timt  Hie  Spcretary  of  War 
would  not  bi>  empowerrd  to  gnint  a  Eiccnso  in  su(*fa  a  msc,  and  that 
Congn'ss  alono  could  authorize  thp  use  of  the  land  and  opomtious 
desired.     I>,  3,  An^unt,  1893. 

1607.  .A  revocable  license  to  go  upon  u  militiirr  re-senatlon  und  uso 
ihf  bind  fora  purpose  not  uffrt'tingthe  iiiteit'sl-*  orconvf'nien<'p  of  tho 
mililary  authorilii-s,  m*  an  a-ssuninre  t^i  the  pcrMJii  tb»l.  iir  will  not  Ikj 
molested  UH  a  trespHHsor  while  his  lifetise  remaitiM  unrevoked.  Wlien 
i'evoke<I.  he  may  bf!  runulrt'd  to  removt-  his  property  wilbout  uiH-t>a- 
soiiable  liobiy.  60,  -tSO.  JWvnihtr.  1S.0I.  Whcrr  eiTlalii  caitK'-nien 
were  [lemiitted  to  erect  a  tetnponiry  fence  on  a  military  ri'.servation 
and  litter  the  permission  was  withdrawn,  ArA/  thai  llii-y  should  be 
allowwj  to  renutve  the  luaicrials.     XLIX.  iil5.  fW^-inhn:  ISH'>. 

1608.  Licenses  to  enter  upon  and  utw  Iandn«f  the  UnitM  States  have 
^nerally  Ijomi  jfimrded  with  sut-h  ectnditiouH  iw  to  prevent  niiy  |H'rni8- 
uent  injury  to  ^<ivcniirieiil  pi'ojM'rty.  field  that  a  revocable  lici-nwe 
might  he  given  to  a  fanner  to  use  for  irrigation  the  water  flowing  on 
a  ivson*ation  and  tmr  nccdoil  fnr  tlie  purposes  of  ibe  command,  pro- 
vided its  use  by  him  involved  no  mulcrial  damage  Ux  llie  land  ornlher 
public  property.     XIjVT,  5,  Jaitunnj,  iSfi3 ;  D,  3,  An/fujtf,  f.'iOS. 

1809.  Where  the  tntck  of  a  nuh-oiid  cf.rnpiuiv  was  Inf-alcfl  tnM>n  a 
military  reservation  liy  liccnsir  nr  snfTi'nirici'.  the  conn>any  having  no 
right  of  way  granted  it  by  Congress,  /ir/{{  that  tho  company  could  be 
ejected  by  judicial  prnceediiigs  and  its  property  moved  off  the  reser- 
vation; hut  <7f/cWf./ that  a  new  bK'ation  l>c  d<>sigimted.  to  betteraccom- 
modate  tho  reipjiremenLs  of  the  eonimnnd,  and  thnt  the  company  he 
given  notii-)^  to  more  its  tra<-ks  to  the  designate<l  location,  for  the  ni-cu- 
pation  of  which  a  revocable  license  may  be  given  it  i>y  the  Secretary 
of  War.    4it,  334,  Au<r'*t,  Ifim,-  Card  16ft,  A>i</mt,  iks.^. 

1610.  A  license  does  not  justify  any  mw  of  the  property  other  than  at* 
spocilied  in  tho  grant.  It  is  therofoi-e  not  assignable.  LV,  tiii:i, ./"»?, 
J88S:  Cardxti.3!),  A'WewiAw.  I.S9Ji:  1155.  J^rcemhrr,  IS;)5.  Andatr-ana- 
fer  of  it  avoid-  the  licence.  42, 45*^i.  S,'j,u,uh.r,  JKW.  Thus  held  that 
an  assignment  to  another,  by  the  holder  of  a  license  to  ei-ect  a  hofa'l  on 
the  military  reservation  of  Fort  Mom*oo.  was  legally  inoperative  and 
an  avoidance  of  the  license.     44,  '2'*:f.  /><Y>_w/>fT.  1-^00. 

1611.  Kevocable  Hcenii-es  (other  than  thoso  instanced  in  the  foregoing 
parographs)  for  the  temporary  use  or  occupation  of  the  soil  of  a  niili- 
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tary  reservation  linve  not  unfriHiucntly  been  prnntod  under  proper 
iffi^iliititms  l»y  the  ScriTtary  of  War.'  A.s,  for  pxainplt\  a  liiieni**?  to 
o(vupy  tlip  lanil  for  tiirget  practice  by  u  gun  ciiih  (I),  'Jl,  ,/antifiry, 
I89S)-  for  tJie  landing  of  boiits  (A,  -218,  J/im^A,  JS^;  «,  3+3.  Jf»n:A, 
JSS9)i  for  the  Innding  of  a  subninrine  vnh\c  (A,  1*»6.  D^cembtT^  JSS6; 
B,  172,  Miirt^h,  ISSH;  ,H23,  P'lhriutnj^  1SSD)\  or  for  usi;  ns  a  Inthin^ 
beiii'b  (C,  2tHi,  ^uiitf,  7*57):  to  occupy  vacant  buildings  {B,  18tf,  198, 
Junminj  iind  vl/«'/?.  //^A".?.-  {'.  K4,  J.timartj,  I'^Sif;  !73,  ./«;jr,  M.9i9);  or 
unascd  tlet'cnccs  such  bh  a  Miirtcllo  tower  (B,  4U,  t/w/y,  i^^/  C,  427. 
Ajtrilt  JS9S)x  to  eroct  a  teiu]K>iury  building  for  telephone  office  (A, 
240.  Jf'nj.  1S,97:  B,  231,  Juru:.  J^%S);  for  ii  store  house  (C,  128,  124. 
Ajrn'/,  lSliO)x  fur  mfuge  for  tisheruien  (B,  *>*,  Afiril,  ISSS);  for  a 
church  (B,  45.  June^  1887!  ■*!*♦  <^wn*,  18S9)\  for  a  schiKjlhouse  (B. 
45,  ./»«'■.  /.W.'j'):  for  a  keeper  of  a  life-Haviut;  stiHidii  (Card  '^M,  Janu- 
ary. JSOo);  lo  put  up  H  «tot^-k  yard  or  shipping  jhmis  for  iiitlle  to  be 
transported  lny  railway  (A,  I'iH,  Juhf,  lHHf})\  to  carry  a  rtxid  across 
a  p«rt  of  (he  hmd  as  n  convenient  continnation  of  a  town  stnt^t  (C,  tt, 
(MtJifT.  /^W);  to  lay  a  Crack  fin"  si  tnunway  or  ttMn])orary  railway 
(A.  !H»,  Jult/,  1HS6;  B.  32,  Jun,^,  lii87;  855,  April,  188!);  C,  213,  a^o- 
Li\  f.VfO;  t>,  IHl,  F^/rwrrtf.  18.9-i);  to  extend,  maintain  and  opi'i-ote 
an  elencrii:  luihvay  ncro^K  u  reservation  (('ord  1155,  Aj/ri/,  J^Oi'i);  to 

■  UniWr  (laitMif  .\u^.  4.  U90  (19(>piiii*.,628).  Uie  Attorney  General  buuI: 

•'  It  has  been  the  pmftir*?  for  manv  yc«w  (or  thi^  ^*c^[■tn^y  of  War,  nnd  («i>mclimeB 
the  I'rwi'lwil,  "  '  *  li»  ur&iit  rpvix-Hbl*  liivruwi*  ti>  iiiilivi>]u»lf>  )••  t-nivr  upon 
luilitnrv  rfwrvuiioiisaiitl  |in)wi-iiU'  utKliTiukiiiLM  ila-ni  wliiih  may  Ul-  W-noJiviiil  lo 
the  mifitdry  l>nitich  of  thr  piiMir  wrvlio  an  wvU  n*  uilviintu^-oii8  to  tin-  liri-rwc«*. 

"For  luatiyyi-araiiiiart")  Hit'  (rack-"  if  111**  Halt  inn  irt-  hiiiI  tihin  It^lr-ixil  Company 
wa»-  laid  1)y  n  rt-voaiMi'  litfiiei'  on  u  imrt  of  thu  lain!  ul  Hiir^iLT'p  Ferry  iisttl  liy  tllc 
I'nittil  Siii'tcf!  f>ir  It  nmnnffiL-tiiry  (if  itrtiif.  Tinier  n  Mmtlar  liit-nH^  h  intrt  of  thp* IiumI 
WloiijniiK  to  llii.'  fori'  nt  Olil  I'oiiil  (itmlort  wii^hIIouaiI  In  lit-  iiM^I  iim  iiMte  forithijtv), 
1111(1  in  l>ui;  Pn'7<i(U'iit  I/iwohi  ^ivo  n  liiviu^>  of  iWu  kiiiil  [<»  a,  niilixiHil  coiii|«ny  to 
iiM'B  i>«n  nf  rtn>>  Kovt-rriincnt  land  at  Saivly  llorik.  niirl  in  IMJUunoitK-r  IWiiK>'waa 
|inirilv<cl  To  Miiil  cfiiiijuuiv  tu  ■■>■>'  |>art  rtf  (hf  muiii-  lain)  '<■>  Ioiih  hh  it  niwy  Iw  i.i>iiMi|* 
en-\  esptilU-iit  iimj  fiir  iIr-  iniltlit;  iiiten?et  hy  ilic  !*i*iTftary  uf  War,  or  i-iher  nrowT 
offlrtT  "f  tlu*  'iovernmenl,  111  fharpe  o(  the  Vniteil  Sirtki  lanvls  bt  ^»n<iv  flook.' 
(Sw  lfl,(>pin..21-J.  I 

"In  llilf  t'o^-  itii-  iioeniip  apjititxl  fnr  [to  cnnolruct  ilh  irrigating  ditchl  relates  tn  a 
military  nwr^-ationHiuatP.!  in  aiiaridrpsrinn.aini  ihcrefnrp,  in  vicwnf  the  advantage 
Ut  Foit  Si'lilen  of  the  iiw  of  Ihi;-  water,  and  in  view  of  the  freLjueiit  t-seniiw  tA  ft 
sunilar  power  liy  t^rnnlinc  Hirli  liti>niieii  as  occations  have  arisen  ihrDUiiti  so  manv 
yean-,  it  oeeinp  clear  that  siirh  lif-ense  may  t>i'  (tmnted,  the  name  tn  Iw  nniior  well 
L-oiwideredreBtrirtionsuDil  reviK-ableiit  Die  will  and  plfaitnretif  thetSwretaryof  War." 

The  prarlice  above  refemfl  to  uitpcan'  to  have  simi'  cbtTiiieil,  exi-cpt  it>  the  clan 
of  leases  iiiven-d  hy  the  later  opinion.-  of  the  Attorney  lieneral  o(  May  lit.  and  July  7, 
IBUr  1^1  (.Vpin*-..  .Vt7.5G5j .  l-ur  a  puhli!<lit.-<l  lift  of  the  fttv<»cable  hi'eiicf"  uraiitetl  liy 
the  Sec'ivlary  of  War  U-tww'ii  Jan.  1. 1 W3,  and  Jiui.  1, 1807,  and  of  rfv<i<-aMt'  iiinrit 
cranted  dnrinif  iht?  Hinie  ficriod  under  the  art  of  Jnly  2R,  I8fl3,  see  pulilic  doruineni 
(not  mnnlwrwl),  de«L'rilied  ac  fi.>lli'wa:  "UtBntiiiw  iwroiits  for  the  wcn|iaiicy  or  iwe 
of  military  rewi-valifiiii"  for  mm-niilitarypHrpo«v(tl.  Rt*.  2r)0,<>Jlh  C^int;tv>«,  0H.-(md 
stwfTifln,  ill  the  Hi->iL«e  of  I{epr«vipnlativefl,  Feb.  s,  IHU7)." 

[Vrmift^kni  to  land  ferrimand  toerei.-t  bridweon  military  rveenatiunBiuid  to  drive 
(■atllf,  eheep,  or  «tlii-r  etix-k  iiniriialH  uiTiitv  the  Nime.  i»  ifmiitt^x]  liy  tbt!  Secretary  of 
War  under  *i'.  6,  u(  Ibe  at-t  of  CotigrtiiH  ttpprnvcd  July  5, 1»B4. 
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erect  poles  aruL  carry  a  line  of  wire  for  teli'Rni])h  or  t^'leplione  ronuini- 
catiou  (A,  113.  Jftni/tirt/.  JSf{7;  C,  35u,  Octobtr,  IfiOl;  D,  77, 1/tremltei% 
IS93);  to  nu'rv*  an  electrk*  wim  aurosf*  a  gtn-eninient  brid^  (A,  1D8, 
M(H.  Mftrrft.  ISS7:  li.  13^,  Jann/iri/,  J.1SS;  C.  SI",  t'.hnuiry,  I.S,'fO);  to 
lay  umkTgroiiiKl  pijH-s  for  wali-v.  oil,  or^s  (A.  Ii'ti.  US,  ■/«/;/,  ffffiS; 
211.  JKirr^,  7*^7/  B.  430,  June,  1H.S9:  C.  4^1,  M/,  /^ft^/O^SlS, 
./*/?i/^.  /a'A^;  Oircls  155,  SIH.  Aiit/uHt  nnil  S,jiti-whfr,  I-'<f/.i);  to  con- 
struct nn  irrigaling  ditrh  (A.  '.14,  l«iO,  yly>r»7  antl  /A /'*-»//«•/•,  /^'ti;  B, 
76,  -^tft/ifirf,  /*57;  475.  Augmt^  J^S9;  C,  Srt,  j\«»wmAf/-,  /*S9;  376, 

1618.  If  the  I'nitrtl  Statc.-i  a<'c|uti'es  ii  military  ivspr%Titioii  f.ulij<'Ct  to 
the  public  easpment  in  a  hijfhway  ai'rosa  thd  same  and  dops  natar(|iiii'«? 
exclusivi'  juris*  lid  ion  nvor  tho  n*;*ervatioiK  the  rijflil  lo  t'oiitrol  and 
regulat*'  the  use  of  tht*  public  easpnient  in  such  highway  i-oniaius  in 
the  legislaturi;  of  thi?  Slate.'  Where,  in  such  a  cflj*o,  the  resen-ation 
was  in  the  State  of  Xew  York,  it  was  /r/Wthat  the  tTonjientof  the  State 
highway  autlH)ritii'>  and  of  the  United  States  a.-*  owner  4)f  thi"  fee  to 
the  hiffhway  within  the  llntiU  of  the  reservation  would  Ijo  necessary 
to  authorizi'  tlio  ronsi ruction  of  an  electric  railway  <»]■  an  electric  light 
line  on  such  highway,  the  railway  and  line  being  under  the  laws  of 
Kew  York  a  burden  on  tha  fee  additional  to  the  casement  for  a  high- 
way. If  the  fee  to  the  liiyhway  wci-e  owned  by  a  private  individual, 
the  railway  and  line  could  be  locati^l  thereon  without  his  (.■(.ui-ent  ou 
payment  of  juat  comiwnsation;  but  as  tho  highway  was  on  a  reserva- 
tion held  by  the  United  Stales  f<.r  military  pm-posi^^',  there  was  no 
power  ill  the  State  to  authorize  the  appropria'ion  of  any  part  of  such 
reciervation  without  the  consent  of  the  United  States.  In  the  abitonco 
of  statutory  authority  tho  Secretary  of  War  could  not  give  the  oon- 
gient  of  the  Uniti-d  Stales  so  as  to  enlarge  ttie  eiii^enient  to  the  liigh- 
wny,  or  rather  so  a«  to  impose  a  new  casement  on  the  fee,  but  he  could 
peniiit  the  railway  and  line  tu  be  located  on  the  highway  under  a 
licen^e  which  would  impose  no  new  ea-noment  on  tlie  fee  and  would  be 
rerocftble  hy  him  at  any  time:  such  licenj*  to  Ite  issued  preferably 
after  the  parties  applying  for  the  same  bud  obtained  the  necessaiy 
eonnent  f)*om  the  proper  highway  authoritle.'*  uf  the  State.  Cards 
ia4(»,  1545.  Jfuff  and  Jufi/.  lS9r>;  2143.  JAwA,  1S9€. 

1613.  Where  a  joint  resnhition  of  Congress  Bnthori/.e<l  the  Secretary 
of  ^^■ar  li>  grant  an  army  ai:d  imxy  contractor  at  Fort  Monroe  **p«r- 
mlsMioD  to  rabuild^'  at  that  post  a  store  house  '*u]K>n  such  conditions 
and  under  Mich  ri'rlriclions  its  the  Secretary  of  War  shall  <loein  coin- 
IMtible  with  ihcinti-restsof  the  (ioverruiicnt,"  it  was /jcW that  tho  ix'so- 
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lution  only  authorized  the  Set-n^Uiry  uf  War  to  grant  a  license  tohuild 
uii  aiiii  iist>  IitridK  of  the  I'liitcd  Stiito-i  mid  did  not  ntithorizp  him  to 
;^ni>it  an  intpre^t  in  thi>  .same.  i>o  tiw  lici'iiM';  thus  jrnintrd  not  Itoing 
assitrritLhlo.  ndrfjutl  that  in  lieu  of  tho  approval  of  a  pit>])OApd  tmnsfor 
thereof  a  revoeablo  license  be  i.sKurd  to  the  transferee.     C'^rd  63!>, 

1614.  It  is  inipiTK-tieahJe  for  t'-ongreiw  to  pi-ovido  by  lep«latiori  for 
every  cu.<c  la  which  a  licciise  nuiy  he  jrmnted,  heeaiise  unforeseen  neccs- 
sitie.s  fur  ]>omiissinns  of  viirions  khids  often  ueodintr  innnediate  ttction, 
sprinj^  up,  and  the.se  ean  only  be  met  by  an  exereise  of  the  power  of 
the  Kxerutive.  Thene  permissions  are  not  always  jj^rantt'd  by  foniial 
written  license;^.  'I'liey  may  not  >tc  redueed  to  writing  at  all.  but  may 
bo  entirely  infunnul.  unil  penuls.siuiis  to  do  actH  whieh  wotdd  other- 
wise eonstitute  trespiusses.  Surh  peniii.srfioiii*  are  in  efTeet  and  wul>- 
stance  revo^^-able  licenses,  juat  a-*  inueh  a^s  those  expressed  in  a  written 
instrument.  Indeed,  the  ^rent  muss  of  llecnse^  to  do  acts  of  vurioun 
kinds  on  military  ri'scrvat.ionsare  inforniul  pcrniiwtons  of  thisrhiirae- 
ter.  Whether  it  be  to  enjoy  some  eoniintums  privih'ge  or  to  do  a 
sioj^le  act.  niakos  no  ditl'erenee.  All  are  in  elfect  revocable  ticeni«es, 
emanating  from  the  same  nulhority.  And  the  oidy  advantn^^^  of  the 
revwahle  license  by  written  instnnneiit  is  (bat  it  is  the  Mi(wt  conven- 
ient evidence  of  the  permission.  Many  acts  ai-e,  however,  such  that 
it  would  be  aKsurd  to  resort  to  written  in^tniment.s  for  Iho  purpose  of 
gi-nnting"  pennLssioii  to  do  tbem.  They  fire  simply  orally  authorized 
or  silently  permitted,  the  authority  being  the  authority  of  the  Pre.-si- 
dent  executed  through  the  conimandinjj  ttfliccr  of  the  past.  At  everj 
larjje  post  there  are,  no  doubt,  a  lumiber  of  such  ar'ts  done  dailj-  by 
the  iiuthnrity  of  these  unwritten  ]R'rmissions.  or  unwritten  revocable 
license?*.  The  power  of  the  President  proliably  does  not  extend  to  the 
gi-antin^'  of  licenses  for  the  doint;  of  imythintf  whii-li  would  Ix'  an 
injury  to  the  pix)iMTty,  nor  can  he  grant  other  than  revocable  penins- 
sioiLs,  but  there  appear  to  lie  no  other  restrictions.  He  can  not  grant 
licenses  tliat  are  not  revot-able.  The  power  is  one  to  be  exeirUiod  by 
the  President  at  his  discretion,  subject  only  to  the  reslrietions  men- 
tioned, and  of  course  to  such  other  re-nlrictions  as  may  be  ini[K>i*ed 
by  or  be  the  result  of  acts  of  Congit*-.  The  act  of  July  3S, 
isna.  authorizing  the  Secretary  of  War  to  grant  leases,  seenw  to 
have  Iieen  intended  as  an  exten.sion,  certainly  not  as  a  re^itrictiotj, 
of  his  power.  It  is  inapplicable  to  the  purjxises  for  which  revo- 
cable licenses  are  \x»rA.  And  the  i!th  section  of  the  nct^f  July  5th, 
lfeS4,  "to  provide  for  (ho  dis|)osnl  of  nbandoned  and  usele-«$  mili- 
tary re;«n-ations,"  authorizing  the  Secretary  of  Wai'  to  permit  the 
extension  of  road^  acvo»s  military  reservations,  the  landing  of  ferries 
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and  the  erection  of  bridges  thereon,  and  to  permit  cattlo  to  bo  driven 
across  tbrni.  was  appareiitly  intemied  tn  coiifcr  power  on  him  to^rant 
more  ixTmannit  privileges  thiiJi  revocabie  Heense.-i  give.      A  Heenso  is 
■  H  liure  autfanrity  to  do  u  eertain  act  or  series  of  nets  upon  tbo  land  of 
the  licensor  without  iK^-^^'ssing  or  iiequiriiig  iiiiy  t'f*tMle  theii'iii.     Tho 
Judge -Advocate  (jenenil's  Office  hii?*  iilwny-s  held  tlmt  the  Secretary  of 
War  may,  by  revocable  lii^vnse  peniiit  a  tetupurary  utie.  term  in  ii  bio  at 
K  bis  discretion,  as  the  public  ititcrests  may  reijuin*.  of  United  SlateH 
B  latHU  under  bis  eonti"ol,  pruvi<led  tsucb  license  conveys  no  u-<ufructu- 
arb*  interest  in  the  laud,  and  8uch  ut>e  does  not  eontliet  with  the  pu)*|X)se 
for  which  the  hind  is  held.     The  word  license,  as  applied  to  n-iil  pn)p- 
ci'ty,  imixirls  an  authority  to  do  sunie  iict  or  (series  of  ads  u|m»h  (bu 
Bland  of  another.    It  pa^es  no  interest  in  tho  land  itiietf  and  ite^  onljr 
B  effect  is  to  legalize  nil  ai-t  which  in  the  absence  of  the  license  would 
Bt-onstitute  a  trespass.     Tt  inuy  bo  iTnited  by  jmrol,  although  a  writing 
H  defining  the  oxact  nature  and  scope  of  tbe  licence  is  preferable,'     Tn 
Hl8!n.tbe  iSt'cretJiry  of  War  decided  that  military  resei*\'ntioiis  and 
B  lands  occupied  by  tho  War  Deimrlnieut  are.  held  and  n(Teu]>ie(l  for 
militar}'  pur^xwesonly,  and  that  no  licenses  fortheir  use  or  oeenpation 
would  lie  given  without  aiitlKtrity  from  Congress,  unless  such  use  or 
cM-cnpation  would  be  of  srnue  liendit  to  the  nnlitan,"aerriee.    (Circ.  12, 
BA.  G.  O.,  ISOl.)     It  will  be  noticed  that  this  is  merely  the  annonnce- 
ment  of  (i  policy,  and  not  ihe  denial  of  (he  existence  of  the  ])Ower. 
And.  iLs  a  nmttei'  of  fact,  the  policy  thus  dwhircd  was  not  curried  (nit- 
B  In  pracliee  it  is  fully  recognized  tliat  the  Secretarj*  of  War  may  thus 
license  any  act  which  wmild  not  Ik>  »n  injury  In  thi*  i>ropcrty  nor  con- 
flict with  the  pni*pi>se  for  which  it  is  held.     This  is  giving  a  reiLsonnblo 
I  application  to  tho  rule  against  the  granting  of  usufruetuar>'  iaterests 
or  pennis>ion  to  commit  waste.     So  far  as  the  "sectarian  purpose" 
for  which  a  licenst*  may  be  required,  is  con«'erned.  it  Is  endent  that 
such  purpose  does  not  atfeet  the  power  to  grant  the  license  but  tho 
policy  of  granting  it  only.     In  the  aKsenco  of  action  by  Congres,*.  tbo 
exercise  of  the  power  H'stcs  in  the  discretion  of  the  President,  and 

Ilthe  purpose  can  be  no  restriction  on  his  discretion,  except  in  so  far 
that  it  must  not  ho.  inconifnttible  with,  that  in,  an  interference  with  or 
an  oliwtructiou  to,  the  general  uho  for  which  the  land  Is  held.  Card 
alMU,  Feffrtmry^  1897. 

1616.  In  an  opiinon  dated  May  1ft,  18E>7,  the  Attorney  General  held 
with  i-efcrenco  to  the  liceni*e  for  (he  construction  of  a  Koman  (.'atholic 
chapel  on  the  West  Point  reservation,  that  the  Secretary  of  War  had 
noautbority  to  grant  it.  He  aNo  held  ia  an  opinion,  dated  July  7, 
ISI'7,  (hat  the  Secittary  of  W«r  had  no  authority  to  graut  permission 

'Bit*  on  lical  I'mijerty,  p.  505. 
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(or  lilt'  (!it?ction  of  a.  IJetbfl  rpiidiiig  room  and  library  within  the  mili- 
tary ivstTvuliiiii  un  Ship  I>land,  Miss,'  By  a<-t  of  .Inly  K.  1S!W  (30 
SUt.,  7'J'2),  the  t^etTL'tnry  of  Wiir  mis  given  nutbority  to  permit  the 
eruiitiuti  of  buildings  for  rpligicmt-  piirimsiw  on  tho  Wi'st  Point  reser- 
vation, but  MO  such  authority  hius  been  given  with  referenee  to  other 
niilitur}'  nrservHtioiisi.  A(lr>M()il thu.i  under  thf  oi>in!onsof  thi'  Attorney 
Geueriil  idiove  cited,  the  Secretary  of  \\'iir  was  without  iiiilhority  to 
lit-eiise  ttu^  eunstruetion  of  u  building  fur  u  Konnin  C'atliolio  i-lm|>el  na 
the  Fort  Ilaneuck  military  re.-fervHtion.  L'Hrd  ili*ti<>.  Aiuju«t,  ISifO. 
Siiiiiliirly  'ufn^fi  with  res]x-et  to  an  applit-alioii  for  Iiccni«e  io  eretrt 
on  the  isartiP  reservation  a  building  to  be  used  exclusively  for  Unioo 
Pri>te.-7taiit  woi^hip.     (_'ai-d  41tT4,  Sfpt'iuhn^  IfiUH. 

1616.  //</'/  tlmt  tin-  Set-retary  of  War  is  without  autliority  to  license 
the  eoiiimijision  of  WB,«to  upon  military  reservations,  or  under  the  ad 
of  July  ys,  IND'J,  to  lenne  them  for  u  puri>o»*e  wliich  would  amount  to 
waiit4?;  hilt  the  rule  liero  stated  has  not  been  .strictly  oliservod  in  prar- 
tacc.  Cards  5871t,  2iJ3i\  F.^>rtiary.  ISS?;  361t>,  Sokmier^  1S97;  4126, 
May.  ISm;  7l>00,  April,  1900. 

LIKE  OF  DUTY. 


1617.  The  term  euiplojcd  in  the  Pension  Laws — *'in  the  line  of 
duty"— ia  much  more  <-*)nipn'hcn«ive  than  thr  term  "on  duty",  as 
uwd  in  the  S8th  ArtieU^  of  War.  Its  apjilicntion  is  nut  limited  io  a 
«tutu.>  of  lu'tual  pre.srnt  pi'rformance  of  some  specific  military  duty,  but 
it  related  to  u  condition  under  which  military  duty  may  tw  regularly 
|M>rf<inned  in  cimtrudiKlinetion  to  a  coniliiion  inconsit^tent  with  the 
|)erforniHncc  of  any  onlinary  duly — such  vui  the  i-ondilioti  of  lM_'ing  on 
leave  of  aliscnce  or  of  beitig  retired.  ThoHe  laws  being  henetk-tal  in 
their  character,  the  terni  is  to  lie  constmed  so  as  to  advance  the  benefit 
rather  than  to  restrict  it..*  LI.  347,  Jiih<^\  1SH7.  A  soldtt-r  i.--  not  nec- 
essarily out  of  the  line  of  duty  when  he  is  in  cunlincmentforu  military 
offence,  since  it  is  a  part  of  his  millLHCy  {juty  to  submit  to  such  ]mnish- 
nienl.  If  peruling  sm-ti  i_-oiitineiiieiil  lie  rei'eivesnn  injury  which  was 
in  fnut  a  wwiwlli'  of  theservh^e  not  incurivd  by  his  own  fault  or  neg- 
ligence. Ills  claim  for  pension  should  not.  he  pi-ejudiciHl  by  llic  fact  that 
he  wiis  in  ctrnftneincnt  under  s4Mitence  of  a  court  martial  when  the 
injury  was  received.     XI^I,  357,  ./««<■,  J878. 

1618.  Hut  the  being  "in  the  liuf!  of  doty  "  is  not  infcrabh?  merely 
fi-oiu  the  Iteiiig  //*  tL:  wrctfc,  but  is  an  iiulependcnt  fiu-t  t()  1m'  athrnia- 
tively  praved.    Thus  where  a  soldier  wajf  killed  hy  the  accidental  di.s- 
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charge  of  a  carhine  in  the  hands  of  another  t*oUIier  with  whom  ho  was 

kat  the  time  engug*^-*!  in  itni^h  play  or  Miiflliujf.  the  soldier  killetl  dyijig 
amictl  with  a  intone.  htlJ  that  the  killing'-  wh?  out  in  the  tine  t;f  diiti,'. 
To  l>e  Jo  the  lino  of  duty  it  i-s  not  iiet-e*Ji«ry  that  the  wldier  should,  Rt 
tlie  time  of  (he  injury,  f»e  enpajjed  in  the  execution  of  a  Hpocitic  act  of 
niilitaiy  duly,  lint  he  must  not  he  doin^  .sunH-thitij;  tjuite  iiiicoimected 
with  duly  and  incon;^ij«tent  with  his  proper  luililAry  function.    61, 188, 

V  1619.  Similarly  htid  in  re^rd  to  a  soldier  who  wua  shot  and  phyii- 
ically  injui-ed  in  ImiTacks'  by  the  Bccidontal  ditfcharyv  of  u  pb-tol.  the 
personal  proiwrty  of  &  fellow- ho Idier.  who  wa^.  ut  the  time,  uiaiiipu- 
Jating  and  extiibitiug  the  same  with  a  view  of  uuking  u  sale  of  it  tu 
[the  other,  in  viohttiou  in  fact  of  a  post  general  order  forbidding  the 
»e  or  production  of  anus  other  than  tho«e  furni^hed  by  the  Go^erii- 
Isient.  The  injury  in  tliits  ca^e  wiis  not  cuused  or  incurred  while  iu  the 
[legitimate  perfonnam'e  of  a  military  duly  or  t$ervicc,  or  as  a  refult^ 
dircTt  or  indirect,  of  any  ftuch  iMTforniuiice.  It  wa«  i-onnei-ted  in  no 
manner  with  duty  or  service  ur  with  the  military  relation  of  the  par- 
Btie«i.  but  grew  out  of  a  pundy  privati*  and  pei-»onal  trau»<action.  58, 
lb.  Fthruanj,  J'SM. 

1620.  It  hats  Uniformly  )>eon  ruled,  in  the  administi'atiou  of  the  Pen- 

BeioD  Laws,  thai  a  Holdier  alH^ent-  front  lii»  oontmaud  on  nifJe  fuHotujk 

rentainiHl  "■  in  the  line  of  duty."    So.  in  the  case  of  a  volunlwM-  Mildier 

who  had  l>ee»  f^iven  a  ^irk  fnrluu;;h  for  twenty  day  n,  and  wa^^  disabled 

I  by  the  kick  of  a  horsf.  hi>  that  he  could  not  ri>turn.  iuhi  that  if  thn  dis- 
ability wiiM  incurred  before  the  expiration  of  hix  furlough,  he  w:t>ithcn 
*'in  (he  line  of  duty"  within  the  meaning  of  the  act  of  Slan-h  2,  IHWy, 
proriding  for  the  removal  of  the  charge  of  doflertlon  in  certain  cases, 
and  the  (-harge  of  desertion  ngainut  him  should  bo  noted  bh  erroneous. 
1621.  Sec.  47<>0,  Rev.  Sts.,  put>^  enlisted  men  "on  veteran  furlough 
with  the  organization  to  which  tin-y  Indong"  upon  the  same  footing  as 
men  on  nick  furlough.     So,  livM  that  a  volunteer  .■Joldier  furluughed 
I  with  the  rest  of  the  organization  to  whjt'h  he  lielonged  might  also  prop- 
erly be  eonsidei*ed  a--*  "in    the   line  of  duly",  while  ahwent   from  hid 
^command  on  tnuch  furlough,  within  the  meaning  of  the  at^t.  of  March  2, 
)».     47.  -Wtt.  Juii^.  IS91. 

1622.  In  u  circular,  dated  May  11.  IHltS.  from  the  Surgoou  General'^ 

Othce,  the  following  rule,  approved  by  the  Secretiiry  of  War.  in  laid 

down:  *'lt  is  jutnl  to  as.'iume  that  all  di^eanes  conlracted  or  injuries 

received  while  un  utUcer  or  soldier  is  in  the  military  service  of  the 

'■  Ignited  States  iH'Cur  in  the  line  of  duty  unlesw  the  wurgcon  knows  first 

[that  the  dirtense  or  injury  existed  before  entering  the  service;  >9eeond, 
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that  it  was  a)ntractod  while  ab(*ent  from  duty  on  furlough  or  other- 
wi»e;  or,  third,  that  it  (nTurn-d  in  i-oiisi'qiK'iKi'  of  willful  nejflect 
or  iiuDioral  fonduct  of  thy  siik  iimii  hiiiifjelf."'  There  apiM-ari*.  b«w- 
erer,  to  have  been  no  rule  laid  d<iwn  l>v  the  War  DepurtTuent  with 
ivferem-e  to  injuries  ret-eived  tUrou^jh  eart'lpssaess.  Iti  h  i-a-e  det-ided 
by  the  Assitntant  Secretary  of  the  Itttenor  on  July  2i,  ItftHJ,  it  was  held 
that  gros--*  careless  lie**  by  the  soldier  in  handling  his  gun  rendered  his 
title  to  pen!*i»)ii  for  an  injury  resulting'  from  such  carelessnenw  ques- 
tioiiublc  on  the  ground  of  contributory  nej.'ligenre.  In  another  case, 
decided  April  II,  IMIU,  the  same  authority  held  tliat  a  pi'itol  shot 
wound,  canned  by  the  accidental  dis<liargf  of  the  w<-apon  while  the 
soldier  was  engaged  in  cleaning  the  same  for  use  in  the  pcrfomianee 
of  special  -service  u."  ii  tetiiuster  in  the  Qmirtermuti'tL'rV  Ueimrtment, 
being  unatt'^iided  !>y  contributory  negligence,  was  in  the  line  of  duty 
forpenetionitble  purjwses.  The  niie  with  I'ej-pect  to  i-ontrihutory  uegli- 
getice  ciinnot  hiiwi-ver  Ik^  aiJjjlicd  in  till  its  strictness  in  determining 
theijuestion  wht-ther  ii  soldier's  injuries  have  bwn  received  in  the  lino 
of  duty,  but  it  in  safe  to  say  that  injuries  are  not  su  received  when 
caused  hy  \ixv  soldier's  gross  careless] ioas.  Ilcyond  this  it  is  not  safe 
to  attempt  to  by  down  any  rule,  but  U'st  to  leave  each  cas*^  to  be  deter- 
mined upon  it^  own  facts.  Thus  \rhere  a  soldier,  while  in  ban-ucka 
piTparing  to  i-lean  his  carliine,  accidentally  dischni-ged  it.  inflicting* 
wound  u]H>ii  himself,  il  uppiiiring  that  he  hud  just  previously  ou  thtj 
largi't  ninge  lired  a  nutnl>er  of  shotj*  and  had  in  some  way  left  a  car- 
tridge In  tlie  piece,  (hat  he  hiul  had.  prior  to  his  entry  into  Ihe  service 
a  short  lime  before,  no  experience  in  the  handling  of  tti-eaniis  and  that 
the  |Hirtii-nlur  arm  was  a  ncM*  model  of  carbine  nxently  issued;  Md 
that  the  facts  did  not  tix  npoii  the  soldier  that  degive  of  carelc-wne-ss 
which  wuuld  n'lpiim  it  tn  be  holil  that  he  wils  not  in  the  line  of  duty 
when  ihe  injury  was  received.     Card  2474,  .Ii/*/iw/.  /.V.%'. 

1623.  The  Interitir  Heiiarlment  ordinarily  decides  for  itself  whether, 
for  pension  puiposes.  a  deatli  or  di.sability  was  incurred  in  tlu'  line  of 
duty;  hut  the  War  ne|>artnient  must  also  decide  for  it-'^elf  the  meaning 
of  the  phrase  when  applied  to  facts  refjuiring  its  mlion.  and  id  womo 
instances  diffeivnt  constructions  by  the  two  dei)arlnient.s  have  resiUted. 
Konnerly  the  expression  ''line  of  duty"  was  more  stricHy  const na'd 
than  latterly.'  but  the  earlier  construction  ha^  not  been  adopted  iu 
practice.  By  section  4  of  the  act  of  March  .S.  1865  {13  Stat.,  488),  it 
was  ppovide<I,  "thai  every  rion-c(jnnnis.sioned  officer,  private?,  orothei 
person,  who  haa  iK-en  or  shall  hereaftoi-  bo  diwharged  from  the  army  of 
the  UiiitiHl  States  by  i*efls«ri  of  wounds  received  in  battle,  or  skirmish, 
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rt,  or  in  action,  or  in  the  lino  of  duty  shttll  bo  ontitlcci  to  roceive 
till'  siiiin-  Ixmnty  a?  if  lie  l»ml  .-atwcI  out  lii-*  full  itTui."  Anfl  l»v  an  act 
approved  April  l:i,  istltJ,  it  was  declared,  "that  the  tnie  intent  and 
Diettiiing  of  the  words  'or  in  ihn  line  of  duty*,  us«i  in  the  fourth  hcc- 
lion  of  the  aet  approved  March  3,  ISiIA,  •  •  •  r('<|uiri'-*  that  the 
netit  of  the  provision  of  .said  ^M^t-tion  Hlialt  ht<  extendinl  to  any  unli^^ted 
n  or  other  person  entitled  l»y  law  to  bounty  who  hnti  be^ii  or  may 
discharged  by  iviison  of  a  wound  n-ci'ived  whih*  :i<'lnally  in  Merviee 
under  military  orders,  not  at  the  time  on  furlough  or  leave  of  at>spnce, 

lor  engaged  in  any  unlawful  or  unauthorized  act  or  pursuit."    For 

e  pur^ws*  of  the  f-arlicr  legiHlntioTi.  this  N-tfislntivf  const  ruction  is 
nclu-sive,  but  it  is  not  ncccssaril}'  so  in  determining  the  soldier's  con* 

ition  or  militjtry  stfttus  in  other  comcs;  for  example,  as  to  his  right 
i«f  admission  to  the  Sfddieis  Hr)me.     A  further  Iniiitiifion  hits  been  in 

raetitc  recogiiizetl,  vi/.,  that  the  disability  must  not  bo  the  result  of 

e  unlawful  or  unauthori/cd  act  aj*  a  direct  or  contributory  cause.' 
The  principle  a.s  stated  in  the  lU't  of  April  1'2,  isnG,  modified  by  the 
liraitalion  just  stated,  is  as  accurate  a  general  ?ttatemont  of  the  niean- 

ig  in  military  adiiiini.stration  of  the  expression  *'in  the  line  of  duty" 
ms  can  t>e  given.  It  is,  however,  siibjeet  to  exceptions.  Thiw,  a  sol- 
dier may  be  on  furlough,  yet  in  the  tine  of  duty,  as  when  en  route  to 

i«  station  or  when  during  his  furlough  be  iif.  In  compliance  with 
orders,  on  his  way  to  a  i»lace  to  rt'port  his  whei-eabout^.  So,  i-crlain 
actfi  uiay  in  a  measure  be  contributory  causes  of  disability  and  yet  not 
such  a  degree  as  to  bring  the  cai*e  within  the  general  ndo,  as  when 
the  diwibjlity  U  the  result  uf  negligenee  but  the  negligeiu-e  is  not  of 
such  a  degree  as  to  amount  to  culpable  i.-(>ntributory  negligvnce.     So, 

soldier  iu  confinement  or  arrest  is,  ia  &  restricted  sense,  not  iti  the 
of  that  kind  of  military  duty  fur  whieh  he  was  enlisted,  but  in  a 
beral  military  sense  he  is  in  the  line  of  duty,  or  rather  he  is  not 
'taken  out  of  the  line  of  duty  by  the  fact  of  his  couliuemeut.  A  disa- 
bility incurred  while  in  military  coiilineraent  or  arrest  is  "in  the  line 
of  duty,"  or  not,  according  to  the  facts  of  the  cu-se.     Thus,  a  juilitai"y 

risoaer  incurring  a  di.sability  while  aiding  th^?  guard  in  suppressing 
a  mutiny  incurs  his  dlsal)ility  in  the-  line  of  duty;  if  he  incurs  it  while 
engaging  in  the  mutiny  it  would  not  Ik'  in  the  line  of  duty.  If  the 
disability  is  incurred  while  at  work  as  a  prisoner,  it  would  bi>  in  the  line 
of  duty;  and  so  too  if  the  disability  were  simply  tlie  result  of  the  con- 
finement (for  example,  rboumati.sni  contracted  in  eontinemont),  and 
tills  notwithstanding  that  the  conftneuicut  is  the  dii-ect  consequenco  of 
the  soldier's  unlawful  act.     Applying  these  principles  to  the  case  of  a 

'  S«!  Clrrulftr,  approved  by  the  Socrctarv  (if  War,  troui  the  Surgoon  Gcocral'i 
[0flic«.  ilatvi]  May  1 1,  IttOS,  quot«(l  in  prtwinjing  eectiuu. 
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HoMier  who  ivjoinM  (he  artur  fToni  alwfiicf'  in  desertion,  nnd  •tuI)l«^- 
quetitly  while  in  roiito  to  his  station  on  \Kmnl  »  jjororniiK^nt  transport 
wuH  killed  by  the  ox|>la'iiot)  of  the  boiler»,  it  wa«i  AcA/  tbnt  hii*  dpHth 
oecnrrod  in  thflim''  of  duty.     Card  :*t^^s.  fJ,-toLt;  IS'ffC. 

1624.  .'V  ^oldior  uhilp  awnirinp  sontonro  of  n  geiicifil  court  nmrltiil 
was  chopping  wood  iiridor  charge  of  the  guard,  when  by  accident  ho 
inrtictod  n  wound  with  the  axo  upon  his  left  foot  iiec-csjtitalinjf  jmrtiul 
amputation  thereof.  On  the  (Uiy  following  the  nocident  the  order  pro- 
nmlgatiiig  hiei  Keiitonee  of  di*<honorahIe  Ui!*charg^  wa*  rweivi'd  at  the 
pOHt  and  tliMif  upon  exorutcd.  Sul>j*tMiuer(t  to  his  dJM-harjre  ho  applied 
for  i'<ini mutation  under  the  hiw^  ndiiting  to  iirtilieiaj  linilw  (SiH-.-".  47!!>"- 
4791,  Rev.  Sti4..and  the  act*  of  August  1-5. 1876.  and  March  3,  18II1). 
/I'lif  ihiit:  he  was  ^till  in  the  -lorvire  when  tin-  M'eident  occiirreil  ("ce 
S  lirtH,  <i»U)i  and  further  that  he  was  Iti  tho  lino  of  duty  at  the  time 
within  the  meaning  of  the  sitatutcs  cited.    Card  3M(!3,  Ajm'i,  JH9i. 

1620.  By  the  established  practice  of  the  War  Dcpartuienl  n  "oldier 
on  "pass"  is  ludd  not  to  W  taken  out  of  the  line  of  duty  by  that  fact, 
and  tbis  it  would  appear  includes  the  hunting  pasi^.  The  faot  that 
hunting  i»  vncoui-aged  (i>ar.  3tJ3  A.  H.)  if*  a  very  good  i-ea/^n  for  hold- 
ing that,  indoing  what  he  i*  encouraged  to  do,  Ihe^ioldifr  ii*  not  theivby 
taken  out  of  the  line  of  duty.  It  m  i^>  held  by  the  Ikiard  of  Comnii«- 
sioners  of  the  Soldier*^  Hoiufi.'    C«rd  3(>69.  Ajn-i'K  IS97. 


LOSS  OF    BAKK    OB    FILES. 


I6S6.  1*099  of,  or  reduction  in,  file^^  or  8tei»  (A  c  i*eUtive  rank),  in 
the  list  of  the  officers  of  his  grade,  is  a  recogniited  legal  puni.tbment 
by  sentence  of  court-nmrtial.  in  a  case  of  a  comniUsioned  officer.  Like 
disqualilication,  it  l>elongH  to  the  cl»«*  of  tynifiinn'tif/  puninhiueDtt^.' 

'But  the  Imerinr  Ilepartni4>iit  ha»  iu  own  rnlinp<  as  in  wliat  conftinUen  lint- oCJ 
iliilv  for  pt'iijiiun  piiriww-',  and  in  thv  i-asn  uf  .latiiMH  E.  Harriwoii,  hcUl,  mulcr  •UitBl 
»f  DewiiilK-r  ;i2,  isai,  thnt  tlit  claiiuant.  Iiavtns  received  iHTiuiwign  to  hmit  (or  hisj 
own  riHTH^'jition,  ami  wliili- Imiitint;  liaviaK  bwu  shot  in  liw  liaiid  by  an  uivi<lenialj 
dittclmrjiL-  I'f  hi*  uini.  ivu>  nut  injiirc-l  in  Itii-  lint"  of  ilntj'.  7  I>w.  Inlpriitr  JVgit.  Seej 
aim  rU'i-vrt  of  tliv  AwMtMnt  SwrtUiry  of  lli«  lutorior,  IStW.  (U.  K.  Doc.  5,  l>.  74.  3tlj 
MHtiijM  huh  ('(>n^.  I 

'fitv  IL'  Upini>.  At   lien.,  547. 

Till'  uHvct  ■'[  ihiK  |iinm-luii<nit  ii>  [o  lU-priv*'  the  ofiirajr  of  siii-Ii  relative  riirlit  of  pm 
iniititin,  tw  wi-II  ti:*  ri^hl  of  commnDil,  and  of  prenNicn'pe'  ou  i-ourtfi  rtr  Imankt  aail  in 
B^tHctiii^'  •in»ru-n>,  &i-  .  h."  tu>  woul'l  Uh\v  )ih>i,  IiriI  lit-  rrniami.'))  fli  his  urixitiHl  imuc 
ltt*r.     Suvli  I'ftfi'l  *.*uiil!iiui.!ti  unluw  tho  H.'aU'm'L-,  m-mliui;  its  I'xeculion,  xa  rvinitlvd. 

Thi.-«  jiunifhmi'nt  Iiam  i<oim!llni(<»i  Wvn  rfinarljotl  iiij^n  iw  an  <iltjii-ti(ina1»lo  one, 
aptuia'ntli  tiwiiily  on  Ki-t-uimt  i<{  (Ik-  inwuialilv  of  it«  i-tteit  n|N.*n  ntlier  ulliit-Tii!  •>!  lL«-j 
gradif  of  dii*  (iHiLvrK-nlL-iiLivl.     Tliui*,  wlK-n>  un  ufGL-cr  is  reduceil  u  rertnin  nmntivr  ' 
of  llltf,  those  tx'Iow  whom  he  i*  placeil  arv  mlvamod  while  tho»e  b^lou  hinm-lf  icaln 
notjiint;.      (Stn^' ti.f.  M.  0.^.1,  War  IJcpl-  !K7:f;  •]<>.  U,  Dvplof  Hakuta,  ](i7:t  )      Where 
III'  b>n>ducuil  li>  Ihv  ftiot  ul  Iliv  li«l.  tlili<  ul'ivotloii  •ifjw  nut  ii))ply;  tint'  funn  of  ihv  ! 
imnLihnienI,  lir>wever,  where  the  li.<t  i*  »  Uwg  one,  is  extreme  iiini  ttcvcre;   tmnvi 
i*e\'«re,  oEt«u,  tlion  »uit]H:tiHioii  fur  *  iixed  term. 


I 
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XXI.  3S'2,  Muff-,  i^^i  LIi  **""i  ^f"n•Jt,  IH»7;  41.  JWO.  ^w/y,  W5l?;  N, 
4:14.  Ihi'.i„hu\  m(t2. 

16S7.  Where  u  i^-ourl  niiitlial  convened  by  a  (]o]mrUnent  couinuiuder 
for  the  irinl  of  uo  ofHccr  8entent.'i>»  the  accii>«(l.  upon  conviction,  to 
thii  punishnicnt  of  a  Io«i  of  (ili's  or  {<ii']i>*  in  (hi*  list  of  oftiwi-H  of  his 
wnk,  the  approval  of  the  comnmndfr  is  !>u(lirient  to  give  fnll  ('ffwt  to 
tbo  iipntcnco,  and  no  action  by  t!iu]>erior  aitlhority  can  add  anything  to 
it^  effect  or  conchii^iveness.  Thi-  co<lo  dties*  n<it,  iw  in  tlio  i-a^M?  of  a 
sentence  of  dirtnii»--LaI,  render  a  coiifinnation  by  the  President  ^Msentlal 
to  the  execution  of  (»uch  a  puni»hraeiit-.  and  the  fact  that  the  same 
involves  a  change  in  the  Army  Re>.'i^ter  doi'-i  not  make  I'Ctjiiij'ite  or 
proper  a  revision  of  tlie  «i^e  at  the  War  Department.  All  (hat  i? 
nillfd  for,  upon  the  approval  of  (*ucb  a  sentence  by  the  commander,  is 
simply  to  notify  the  Secretary  of  War  thereof  by  forwardJti*;  a  copy 
of  the  order  promulgating  suih  appi-oval.  The  proceedings  (or  Iheir 
aubetanco),  uh  iiffecting  Dflin?r»  other  than  the  accused,  may  then  well 
Iw  rppul)Ii.-*hixl  in  ordeif*  from  the  Adjutiuit Genenil's  OtUci'.  XXXVI, 
134,  ^tw-*A<A  /-SVi/  XXXVU,S3,  October,  1S75;  XLIU.  i>^ti. . f/^riV. 
3880. 

1628.  A  »ec<md  lieutenant  wiii*  sentenced— **to  retain  bi.s  pix'scnt 
nunilier  on  the  lineal  li.^t  of  swund  lieutenants  for  three  years".  Ihid 
tliat  this  sontenee  nere^savily  deprived  him  nf  all  right  to  promotion 
wj  long  ii.-4  it  c*»ntiiiued  in  force,  Lieiilenant.s  junior  to  hitn  iniiy  l>e 
advanced  without  any  regui*d  to  him  and  precisely  as  if  he  wore  not. 
on  the  li-st  at  nil.  The  prouiotion  of  un  officer  in  such  a  »tatu?i  would 
have  the  effect  of  a  [wirdon.     47,  yi>3,  May,  fVOJ. 

1629.  A  lieutenant  was  »enteuced — "'  to  be  reduced  tw(»  filos  tn  regt- 
luental  rank".  As  the  i-egimeutui  rank  cf  a  line  officer  i;*  the  }»asis  of 
his  rank  in  his  arm  and  in  the  army  at  large.  fu/</  that  his  reduction  on 
the  regimental  lixt  involved  a  corresponding  reduction  on  the  li-st^  of 
lineal  and  reUtive  rank.     LV,  630,  y«;M',  JSSS. 

1630.  An  officer,  aw  Ihc  result  of  two  snccessive  trials  bv  court- 
martial,  stood  sentenced  to  lje  reduced  to  the  foot  of  the  !i>il  of  lieut. 
foloneirt  of  caviiliT  and  to  remain  there,  without  ad\'ancement  for  two 
Tears,  f/rhf  that  hi»  i«tatu.t  wn*  e»juivaleiit  to  that  of  an  officer  sen- 
tenced to  hiAcjUt:^  for  two  year-?,  and  that  hi.-*  j*ent«*nce  wa»»  a  continuing 
punii?hment,  subject  to  be  discontinued  by  purdon.  U,  677,  J/Iirc/i, 
Jfif(7.  And  further  /»-/'/  that  such  a  sentence  whs  a  legal  one, and  that 
■s  the  officer  had  no  rank  in  the  nmiy  independent  of  his  rank  iu  the 
cavalry  ami.  the  ffjrmrr  rank  being  incidental  to  and  measured  by  the 
latter,  hi^i  relative  army  rank  wax  necessarily  affected  l»y  the  sentence 
io  the  wime  manner  a«  hia  lineal  rank.     28,  4S7,  Junmiry,  /.SW,9. 

1691.  A  sentence  of  a  tii-st  lieutenant--*'to  be  reduced  in  nuik  so 
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that  Ins  name  simll  HpiH-iir  in  the  Amiy  Kiyist**!'  next  lielow  the  lu 
of"  tt  C4*rlalii  otliiT  tii'.st  lii-uli-ntint  of  hi»  ivjjiiiu'nt,  hthl  iml:  a  puiiiF-h- 
mcnt  rxeciit'pcl  ii|K>n  appnivul,  mi  ns  ta  Ix?-  l)ryoii(l  i-emii^ion,  but.  like  a 
wntr-mri?  to  losp  tilrs,  ii  continiiiiig  puni»>bQipnt  I'niiioruble  by  pardon.' 
66,  +;H.  !hr,mh,i\  1SU2. 

1632.  In  1S74  an  offiiTr,  thpii  n  tii*st  linutRnant,  was  sentenced  "to 
lie  rfduccif  in  niiik  ho  thnt  bi.s  niinio  should  tbtTeaftcr  bi'  bonio  on  the 
l-ci]I.s  of  tbo  iiriny  next  iifttT  timt  of"  ti  eertuin  other  lir.st  lirutt-naut 
of  thi'  Kaine  regiiiH-ni.  Tliis  oflicer  wiw  promoted  to  ui-uptnincyT  May 
10.  ISSS.  iind  the  oIKtrr  uiulcr  scnlont'c  was  Hiniiliirly  promoted.  Aug- 
ust 20,  ISfS'.t.  L'lHJii  uii  iipplinitioii  by  the  littler  (in  18!*(J)  to  havo  hi« 
senlenco  remitt4?d,  JoAd  that,  by  the  opemtiun  of  the  tirst  of  IhcBC  pro- 
niotioHf*,  tb(?  scnttMice  wiis  i-endered  irri'voiublt!.  A  ifiuisision  or  par- 
don would  nut  Ht  ibis  IIiiil^  ri'stori."  tbu  iiilio'r  to  the  poaition  he  otrupied 
prior  to  the  sentence,  nor  divei^t  the  rights  of  othere^  ae<|uirt>d  by  pro- 
motion durlnjf  tbo  t«>nik*nt'V  of  his  rwbirtiou.  The  ^ientont-e  had  indeed 
Ix'on  fully  exe<Tiilc{|  and  was  (iierefore  Iwyond  the  reach  of  the  pardon- 
ing power.     41,  ;lS(t,  ./«/]/,  MflO. 


^ 
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1633.  That  thiM  crime,  when  its  eommission  by  an  officer  or  soldier 
affeetri  llie  disi'ipltnc  of  tho  service,  may  be  taken  cognizanre  of  by  a 
court  martial,  in  time  of  peace,  under  Art.  t>*2.  us  •"(Hinduet  to  tho 
prejudiei^  <if  jfoiMl  ordtT  and  militury  discipline,"  see  SiXTV -SECOND 
Akticlb.  In  time  of  iraryt  ik  inmle  so  cognizable,  when  committed 
by  an  otSrer  or  -soliiier  under  any  circumstances,  by  Art.  5S. 

1634.  A  p«rty  of  .sfililieift  loft  their  caiiip  at  night  'm  time  of  war 
without  leave  and  contrary  to  (Hwitive  orders,  and  pnx'eeded  to  a 
neightK>ring  town  where  they  t-resited  a  disturlwince.  'I'heir  command 
iny  ofliier  followed  them,  found  iliem  at  an  ale-house,  and  was  about 
to  BTre*tt  th<>m  when  they  broke  frnrii  him,  and,  tliougb  knowing  who 
he  was,  disregarded  his  order  to  bait  and  c-ontinued  to  nm.  He 
repeated  hirt  ordi-r,  iind  not  Iwing  obeyed,  ami  having  no  other  meanK 
of  detaining  them,  fired  u|ion  ihcin  while  tlej^iTig,  with  his  pistol,  and 
shot  and  killed  otio  of  them.  Having  In-en  brought  to  trial  by  couit 
nuirlial  under  a  chiirgo  of  murder,  he  wa.s  cortvicted  of  manslaughter, 
and  sentenced  to  dJMnissal,  forfeiture  of  pay,  tine  and  imprisonment. 


MABKIAQK. 


449 


Upld,  in  view  of  all  the  circiiniKUmces  of  tbe  case,  thut  the  finding  and 
setitent-e  would  properly  be  disapprovi'd.'     XI,  592.  Jfarr/i,  1SG5. 

1635.  Where,  m  timt' oj" jktict.,  u  soldier  wbiie  mnnitig  toward  his 
qimrt4?trs  from  two  officers  of  the  couuuuiid,  who  wore  uttenipling  to 
arrejit  him  for  disorderly  eondm-t  Ht  ni^'ht,  wu^,  liy  the  order  of  tbe 

uperior  officer,  lired  at  i>y  the  inferior  mid  mortally  wounded;  and  it 
at(  doubtful  ui>oii  tlio  evidcmt*  whethur  ii  wufficieiit  oflort  hud  been 
nindr  to  halt  the  soldier  before  tiring,  whilo  at  the  same  time  it 
api>«ire«i  quite  protjfthle  that  ho  might  wibseiiuontly  huve  Iweii  iden- 
tifitnl  at  the  post  and  duly  puni.shed; — fu_:h2  that,  whatever  may  have 
been  the  offence,  if  any.  of  the  junior  officer,  the  superior,  who  directed 
the  firing,  might,  upon  the  death  of  the  f<oIdier  from  hi^  wound,  prop- 
erij  be  brought  to  trial  on  a,  charge  of  *'  luau^luugliter  to  the  prejudice 
of  good  order  iind  military  discipline."     XXV,  5^2,  June,  1868. 

1636.  Where  a  soldier  conHucd  widi  other  pri^ioriem  in  a  guard 
bouse,  in  time  of  |>eace.  was  under  the  inlluence  of  liijnor  and  noisy, 
and  continued  to  be  iwhy  and  di»urderly  though  reiH'aUwUy  ordei-ed 
by  the  officer  of  the  day  to  keep  quiet,  and  waw  tinally  struck  or  thrust 
io  the  breast  by  the  latter  with  hii*  sword  and  mortally  wounded  80 
that  he  pre£«eutly  died;  and  it  did  not  appear  that  there  Mas  any 
danger  of  mutiny  or  serious  disturbance  on  the  part  of  the  other 
prisoners  present  at  the  time; — hd<l  that  the  evidence  established  no 
sufficient  jiistificiition  for  a  report  liy  the  tiflircr  to  furh  an  extreme 
prtK-eeding.and  that  his  conviction  by  court  martial  of  ''manslaughter 
to  the  prejudice  of  good  order  and  military  discipline,**  and  sentence 
of  dismisHHl,  were  waiTantcd  and  proper.  An  offircr  haw  no  right  to 
take  the  life  of  a  soldier,  nor  to  i-onunit  a  Imttery  upon  him  with  a 
dangerous  weapon,  except  in  n  mast  aggravated  case;  as  in  a  caso  of 
riot,  rescue  or  mutiny,  violent  resiHtance  to  superior  authority,  escape, 
or  refusal  to  obey  a  lawful  onler  requiring  instant  obedience  when 
no  other  but  such  cxtivnie  means  will  restrain  or  compel  compliance." 
And  an  act  of  killing  of  a  soldier,  which  in  time  of  war  might  be  justi- 
tiablc  homicide,  might  !»«  manslaughter,  or  even  murder  (see  Mun- 
DEK)  in  time  of  peace.     XXXVIII,  579,  April,  2877. 


UARRIAOE. 

1637.  In  the  absence  of  express  authority  given  by  a  statute  of  the 
te  or  Tenitory.  an  officer  of  the  army  cannot  be  empowered  to 


'  I>iaap|Jrov«d  »f«>nUiiiily  iu  O.  C.  M.O- 177,  Wur  DinMirtuii>nt,  1866.     Compare  the 
CBSH  of  a  Killing  by  u  »li-i>nty  IT. ,«,  niaMial  luider  t-imilar  {'iri'tunManons  referred  to 
by  ihc  AtlorTM-y  lii-in-ral  in  14  (liiirid.,  71. 
*>««  rt- oiarks'of  S'crctary  o[  W  ar  in  0.  C  M.  O.  A7,  HdqTK.  o(  Army,  1877;  ami  cotn- 
^jnre  I'niiecl  Siatra  f.  Cnrr,  I  WcKsid,  484;  also  ordcre  cited  in  nole  io  i  £)S2.  /mwC 
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Holeninizf!  itiarriajfLi,  whether  the  nmle  ixuly  Ih;  a  tidier  or  a  eiviliaii. 
XXIX,  674,  Fehnwnf,  1S70;  Carii  3501,  .S-;>/twA.v.  JS97. 

1638.  A  niilitury  coniuiandei-.  amlioriRed  to  grant  or  refuse  \mss 
orfurloughs  to  biscointiiiind,  may  of  course  refuse  permission  to  leave 
the  p<wt  to  a  nolilier  whone  |Hir|Jose  m  to  liecomr  tiiarried.  A  com- 
mander may  iiIho,  if  llio  inlorosC*)  of  disriplinp  i-oi)iiire  it,  exclude  the 
wires  of  rioldiei-H  (who  are  not  laiindrefwes)  from  a  |xist  iiiidpr  hiw 
comniand  at  which  their  hiinUinds  arc  servinfj.  But  while  the  Army 
Regulations  forbid  the  enlisting  (in  lime  of  [leuee,  without  s|>ceial 
authority)  of  marrit'd  un>n,  there  \n  no  statute  or  regulation  for- 
bidding the  c'ontiarling  of  marriage  l>y  soldiera,  any  more  than  hy 
officers,  while  in  the  service.  So  h-hi  that,  under  existing  law,  a  mili- 
tary <'ommander  could  have  no  authority  to  prohibit  soldiers,  whde 
under  his  eoniinand,  fi\im  niarrying;  and  that  the  eontmeting  of  mar- 
liage  by  a  soldier  (although  his  eomniander  had  forbidden  him.  or 
refuised  him  pemiission.  to  marry)  eould  not  properly  be  held  to  con- 
stitute a  niilitaiToffenee.  \Vhere  indee^l  there  is  involved  in  the  con- 
duct of  the  soldier  at  the  time  any  military  neglect  of  duty  ordi.sorder. 
he  amy,  for  this  indeed,  I>e  brought  to  trial,  but  not  for  the  marrying 
as  such.  And  t-nnarhd^  tbat  if  the  marrying  by  soldiers  after  enli^t- 
racnt  becomes  so  generally  practiced  as  to  Iw  dcniomlizing  to  the  army 
or  otherwise  prejudicial  to  discipline,  the  evil  can  eflectually  be 
repressed  only  thwugh  new  legiBlativii  by  Congress.  XXXVIU^  47. 
April,  HrrS;  '41.1T,  Januanj,  Iti77;  XLHI,  lot).  December^  1879. 

if AETIAL  LAW. 

1639.  Martial  law  is  a  nn»ditied  degive  of  the  law  of  war  (*«*e  ^  1567. 
ant*;),  or  a  law  sissiuiilaled  to  the  lattt^r,  willed  into  exen-iw  tem- 
porarily and  for  u  ttpecilie  purpu8i!.  at  a  time  of  war  or  public  emer- 
geucy.aud  generally  in  a  place  or  region  not  constituting  enemy** 
country,  or  under  permanent  military  government.'  Whether  pro- 
claimed by  tho  President  or  dechired  by  a  coiupetont  militat*}*  coin- 
maiider,  martial  law  overi'ides  and  supei*sede»,  for  the  time  being,  all 
civil  law  and  autliority.  except  in  so  far  as  the  same  may  !»  left  oi>era- 
tii'c  by  the  terms  of  the  announcemcut,'  or  the  action  or  ai'quiesceni'e 

'Note  the  iJintimtion  l)«lwe<'«  irtJ>/«rv  j/wmiHjfn/  pni^ifr  ami  tmitrtitd  binMintW- 
tmWd  hi  Miliiuan's  Com-,  A  VVultaue,  1-4:^.  'V\w  "iiiHrlial  Ihw"  referred  to  In  lh« 
text  la  ili'litK-<l  in  the  Mftiiunl  for  Courts  Mar.  (1901),  y,  fl,  afl"  MurtiAl  lAWkt  Home 
(or,  M  ■<l<iniL's)tii~  fact);  liv  whuli  is  iii^Hiuit  tiiilitjirjr  jii>Mcr  t-xturm-))  in  iini«  of  war, 
hiiunwtJuuor  n.'l>e1!icin,  iii  parts  of  thecouutrv  rvtahiiujc  llielr  alle^niuicv.aaiL  uver 
permnit  am  1  thj  npt  not  1  irclianrily  t^i))ject  lo  it. ' 

•  Lutliwr  <■.  R.inlt-11,  7  HnHitnl,  i:H4;  fnifw)  Htiil*^  i .  Difkftlti.jin,  2  Otlu,  526;  In 
«  Egnii.  6  Blatdi.  3m  ;«1;  (Srillln  r.  Wil.-ox,  21  Jiid.  a7«;  J..hnrH>ii  ..  Junt*. -l-l  IIln. 
163;  In  rf  Kemp.  IB  Wisr.  -Wa:  Clwle  [Militnrv  ami  Murtinl  Uw).  IKi-lftl;  Hough 
(PrewJ^uto),  514,  MS;  U.  O.  10(1.  War  U«ijt.,  136S,  [fee.  I. 


MARTIAL    LAW. 


451 


» 


I 


of  the  domiimnt  power.  Wbile  the  status  of  martial  law  continues, 
thp  mtlitiiry  power,  inslenti  of  Ifeinp  sulioitlinato.  is  smHTior  to  the 
vh'i\  fxiwcr.  and  the  itiLturHl  unil  .-loriiml  rtimUtion  of  thulg^  U  thus 
ivveriied.  Hut  while  iimrlial  law  will  warruiit  a  resort  Iiy  tbc  com- 
nrnnder.  at  his  will,  to  summ»iy  ami  arlnlniry  iiiL-asuio!'.  Iiy  wbich  (he 
liberty  of  the  citizen  iiiuy  be  i-estmiiu'd,  hif  actiou  cwiTL-cd.  and  his 
iighls  .suspended,  it  eannot  I>e  availed  of  hy  nulwrdiimtes  to  justify 
aetj*  of  unnecessary  violem-e.  jiRrHOiiiil  poi'secutioii.  or  wanton  wrong.' 
Xn.  li»5,  D^iemhi^r,  1SC4:  XIX,  41.  Oci^i»f,\  JHtio,-  Card  SSti-S.  .Vffy. 
ISOO. 

1640.  Where  a  city  or  district  has  been  put  uiidi-r  martial  law  by  the 
couuuauding  general.  lie  lieconie^i  its  suprenid  ifi>vonior,  and,  in  gov- 
erning, in  ordittarily  to  tio  presumed  to  hv.  empowered  to  excifise  the 
«mie  auth<irity  which  rlie  President  might  haie  exercised  had  ht  pro- 
claimeil  nmrlial  law  thoroin.*     X,  <Hiit,  Dtefiuln-r^  /."iC^. 

1641.  In  view  of  the  President's  pnxilamation  of  July  i,  18S+^  sua- 
{>ending  (he  writ  of  /w/A-f/A  iin-pu*.  and  ostablishing  martial  law  in  the 
.State  of  Keiitueky,  hf!fi  (Dwenibor,  lSti4),  to  be  ronii»etoiit  for  the 
general  commanding  the  military  district  of  Kentucky',  if  in  his 
judgment  the  effective  maintenaneeof  martial  law  and  the  acromjdisb- 
meut  of  the  ends  proposed  b_v  its  dcclnnition  re(|uire(l  it.  tcj  restrain, 
by  such  means  a.i  in  liis  di-wrt^tion  might  be  tieeined  needful,  the  pi-ose- 
cution  of  suits  instituted  against  I'nited  States  ollicei-s  for  a4't<  done 
in  the  line  of  iheir  duty,  and  linving  tho  effect  {indicaled  in  tUe  ])roe- 
laniatton)of  impeding  '•military  operations," andofemlmrra.-4sing" the 
constituted  authorities  of  the  Government  of  the  I'nitetl  States."  X, 
66»,  DivcmbtT,  JS64. 

1643.  The  occasion  for  the  exercise  of  martial  law  properly  ceases 
when  the  emergency  ba^  passed  which  nnide  it  necc-nary  or  expedieitt.* 
So.^the  ctimniander  of  the  Middle  Miliijiry  Department  having.  In 
view  of  the  presence  in  the  department  of  an  anuy  of  the  enemy,  pro- 
claimed, by  order  of  June  30,  1863,  a  state  nf  nmrtial  law  in  Baltimore 
city  uinl  county  and  tlu'  ctnmtieHi  of  the  western  shore  of  Jliiryland, 
with  the  aA-Junmee  expressed  that  mn-h  status  should  tint  extend  beyond 

'  "  Bui  iho  rxutent-o  of  martiiil  law  iti>ea  not  authorietT  nenPral  military  li<-(>n!h\  or 
plnrv  thi*  liv<^,  lit»Tty,  <ir  pmpprty  of  the  Hiiretii  nf  the  j»tatwi  iimltT  ihi*  iiii1mut«d 
ivatml  ot  fviT>'  b"Uicr  i'/  a  tiiililiLry  Lvnnuiiei-iitti."  IVspun  i'.  Olney.  I  (^]rliH,  30(1, 
AmlBOt'  l^itliL'fi'.  lJ<)nWn,7  Howard,  14;  (j.tv  lOU,  W«rlk:fjflrtmi-nt,  iNi:!,  Sfc  l,iar, 
niimli^rvl  4. 

'In  tlark  r.  Dick.  1  Dillun,  8.  the  roort,  refeiriD?  to  thi'  placing  of  the  city  of  8t. 
LomU  ander  nianiiil  Uiw  bv  the  I>c[«rtDtent  Commander,  Ma).  Uen.  tialli-ck  (hv 
CI.  f).  34,  Ih-jit.  ../Iho  Mrwiiiri,  IKRI).  olwrvp-:  "Thiit  this  otlicer  rppum-nt^jd 
the  Prefidfiit  wlio  w  cominitn-ler-in-i'liicr  nf  the  anuv  auil  wiu  vt'stinl  nitli  all  the 
tinthority  aet  wuch  military  nmniiHtuler  tliiii  lH;loll{n^1  to  tho  !"nTi>l«iit,  cnnnot  be 
duulaml. " 

*Jn  re  E^an.  S  Blacb.  319,  322;  In  the  iimuvr  ot  >liinin.  -Ilj  Burli.  I4f»:  Hi>ugfa 
(Preoedenls),  43ft. 
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the  noeessttios  of  the  ocrnsion, — /*»/»/  that  as  the  exigen»-y  hnd  long 
ceased  to  exist,  the  oi-der,  though  never  in  tenn^i  i-evoked,  should 
properly  I»e  considered  as  no  longer  operative.     Xll,  422,  June^  JSOH. 

1643.  The  PrcsKlc^nt'i-  proclanifltion  of  Sf-pt.  24,  18t>2,  .lu^jf^i-tr^d  to 
mnrliul  law  and  trial  Ity  military  ••ovirt>t  throujfhoiit  the  Unitwl  States 
certaifl  claawes  of  pei^ions  named,  and  suspended  the  privilejjc  of  the 
writ  of  hnhfiH  r-'irp'ifi  ii-i  to  all  person.s  IniprisonM  under  military  sen- 
tence or  l>y  military  authority  "during  the  rcl»ellion."  The  furtJier 
executive  pruelamution  of  Sept.  15,  1863  (isi^ued  pui-suant  to  tlie  act 
of  Miir(^'h  y.  18*>3. — see  §  14-3t).  (m^c),  su-tpendod  Ihe  privilege  of  the 
writ  tlirvugliout  the  United  State*  as  to  cei-tain  elii*«se(<  of  ix?r*«oiw 
enumemted.  Tlie  further  proclamation  of  Dec.  1,  1865,  in  revoking' 
generally  thv  ^iii^tpension  declai-ed  hy  the  pnirlnmation  nf  Sept.  15, 
1803.  excepted  from  such  rcvocHtimi.  and  left  the  suj«pcn^i<»n  in  force 
in,  oortatn  States  and  Territories  !*pecitietl  and  "in  the  District  of 
ColuuiUiii."  The  prtK-'laumtion  of  April  ^,  1-Sf>*»  (which,  in  one  uf  it« 
preamMct^,  declared  that  martial  law  and  the  suspeatsion  of  the  writ  of 
ftalea«  orptu  were  '•dimgerous  to  public  liljerly,  incompatible  with 
the  individual  rij.'hts  of  the  citizen,"  &c.,  and  "  ought  not  to  Ije  sanc- 
tioned or  allowed  except  in  cw-'-es  of  actual  nece'«*ily,"^c.).  announced 
the  reliellion  tu*  at  an  end  throughout  the  L'nited  States,  the  State  of 
Texas  only  oxeepl^'d.  //W,  in  view  of  these  proclamations,  that,  so 
far  as  ronrernpd  the  I'xerciso  of  military  authority  and  jurisdition. 
martial  law  might  hir  considered  to  have  existed  ia  the  DUtriet  of 
CoUmil'ia.  from  Sept.  ■J-l,  IH&2,  a.*  to  the  clii-sses  of  persons  indicated 
in  tlie  proiluumtion  of  tliitt  date,  and  from  Sept.  15.  1-S<t3,  as  to  other 
clBMnes  of  persons  indicated  in  the  proclanmtion  of  that  date,  to  April 
2.  l>^*''fi.  llie  (hite  of  the  proclamation  issued  at  the  end  of  the  war.' 
XX-W.  ITT.  F'i'rmwy,  /.SV.J. 

1644.  Mailial  law  is  defined  n.s  military  authtrrity  exercised  in  aiTord- 
ance  with  the  rules  and  usagef>  uf  war;'  and  "ilartlul  Law  at  Home" 
(or,  as  a  dt»me*lic  fact)  as  military  ])ower  exercised  in  time  of  war. 
insurrection  or  rebellion,  in  purU  of  the  country  retaining  their  alle- 
giance, and  iivrr  persons  and  thiugt*  not  ordinarily  fubject  to  it.' 
Martial  law  as  a  domestic  fact  prt*riup|>osf>^  a  condition  in  which  the 
civil  courts  are  unable  to  enforce  tJieir  priR'Cssvs.  and  is  juslitied  by 
the  necesHity  t'f  society's  pi-ol«4ing  itst^lf  by  .suppressing  the  re.sist- 
ance,  so  us  to  enable  the  civil  court.^  to  fultill  their  proper  functions. 

*"lt  wwild  iwem  to  be  cbnce^ied  tliat  the  powt^r  1o  mfpvnil  ihiM  writ"  (th«  writ 
nf  haf/eatcoryuf)  "andttmtof  pmclaitiiitiif  luurtinl  luw. iuirliiJi' uiil*  nauther.  *  *  ■ 
The  ripht  to  exerciso  one  power  iinplk'«  ihe  right  to  exercise  t  lie  otl«;r."  9  Am.  IJtw 
HtV'  607-t^.     And  mv  Kx  jMirte  Fivltl,  h  Itlntth.  Hi. 

'  Iru!lniL-tiotM!  fnr  the  Anxiipn  of  this  I'niltHt  f^taltt>  hi  thu  Field,  G.  O,  100,  A.  O.  O., 
18l». 

'  Mwiiuil  Iwr  Cwurta  Marlw)  {1*01 1.  p.  5. 
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It  is  the  .suspension  of  nil  law  but  the  will  of  tlie  military  euiiiinaiiders 
CBtnislwl  with  its  execution,  to  }ic  exorcised  at'cx)iviirijj' to  their  juHff- 
mcDt.  the  exigcDciert  of  the  inomRnt  and  the  usages  of  the  siTviti*.  with 
no  fixed  or  settled  rales  of  law,  no  definite  practiie,  and  not  liotind  hy 
even  the  rules  of  the  military  law.'  When  martini  law  pi-evallw  the 
eivil  power  is  superceded  by  the  military  power,  anil  the  ordinary 
safeguards  to  individual  ri^ht^j  are  for  th(^  time  )mng  Apt  aside,*  hut  it 
in  iiicumlwnt  on  those  whn  HdtiiinisJter  it  Ut  lu't  in  a<'Cordniicp  with  the 
principle*  of  justi<-e,  honor  and  humanity  and  the  laws  and  usages  of 
war.*    Card  H3S3.  Mat/,  1000. 

1646,  A  proclamation  declaring  that  a  "state  of  insiirreefion  and 
rebellion"  exists  in  a  particular  region  of  a  state  is  in  effect  a  declara- 
tion of  martial  law,  but  such  declaration  is  not  eiwential.  Martial  law- 
ns a  domestic  fact  exists  when,  the  rcnistam'e  to  law  having  reached 
such  a  stage  that  the  civil  authorities  are  powerless  to  co|k'  with  it, 
the  military  take  control  to  suppress  the  resistance  and  restore  the 
eivil  authority.  Such  martial  law  ceases  when  the  necessity  for  it 
ceases.  It  ceases  when  the  eivil  authoritieM  resume  their  unobstructed 
functions,  although  the  military  may  be  present  to  aid  them  if  the  need 
of  such  aid  shoiild  arise.     Card  HSk;1,  nupni. 

1046.  Wheti  the  United  States  is  called  upon  to  protect  a  State 
against  "domestic  violence."  it«  military  forces  act  in  aid  of  the  State 
authoiities  to  the  extent  necessary  to  re-estjtbli-ih  the  civil  authority: 
they  are  nut  however  under  the  command  of  the  State  authonties.  but 
of  their  military  officers  under  the  President.  To  this  extent  they  are 
an  independent  force,  o|)erating  under  the  ordei*s  of  the  Pi-c-ident,  to 
perforin  a  duty  to  the  Stflte  imposed  upon  the  United  States  by  the 
CoDStitutiou.*    Card  SSS3,  tti,tj>ra. 


MAXInrffi  FUNISHM£irT.' 

X647.  In  a  cai»e  wheru,  Iweause  of  previous  convictions,  the  pumsh- 
mcnl  may.  undei'  O.  O.  21  of  IH^U  be  dishonorable  discbarge,  the 
department  commander  may  properly  require  the  charges  to  be  brought 

'  foDiemv'N  C'nnMittitiunal  l^tiw,  {  71";  FinlKoc;iii  i*in  Martial  Lilw,  p.  107. 

•Sfe  IJftn'r's  t'w  (i(  iht-  Army  in  AM  of  ihf  Civil  piiwor,  |».  TSti,  fwW. 

'An  to  the  ri^lH.  dtititw  and  crbiitratirinK  t:rf  a  military  cnmuiniMUT  who  is  directed 
to  i*iirtpri?«v>  ui)  iiimrrcctioQ  in  a  Stale,  see  Birkhinier's  Militarv  Ciovecntnent  and 
Marual  Uw,  pp.  ;!l)S-;i'.»e. 

*Htt-  Kfp.m  So.  UI99.  I  louse  ot  lU'prcacBta  lives,  5«th  Ctiiigre«,  let  SLteion  (Ckcur 
d'Aleiu'  LalK.rTmiiWwi). 

' "  WhtnvviT  by  utiy  of  tlit-  artirli^s  ut  »Tir.  «  <•  ■  tbti  puaishuieut  on  euanc- 
tion  of  liny  niiliTiiry  offtimx*  1^5  left  to  the  diBcretion  of  ihe  courl-nuirtini,  tin*  piinish- 
Dtent  th«T(*('ir  whall  not  in  tinno  o!  [wiKf  lit'  in  vxcwm  uf  a  limit  wliiijii  tl»*  Prwidcnt 
may  invM-riln-."     Ail  of  .Svpl.  1'7,  1S9U. 

uadicr  this  ai-t  cxtinitivc  ordcre  preacriblri);  luaximuni  uuniahmentit  have  been 
imnmi.  See  CVnvnil  i  InJure  :;i  A.  G.  0.,  lun-,  Jo.  10  of  18^;  do.  16  of  \S0&;  do.  8S 
of  tS00ido.42uf  h>Ol. 
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to  trial  hoforp  a  genemi  court  martial,  notwithstanding'  thnt,  if  the 
alterimtiv4-  piinisliment  of  <U*IiouoraI>le  dist-biug^  bo  not  reisoitwl  tu, 
the  punishment  would  ^>e  within  the  power  of  an  inferior  couit.  60, 
378,  .A'^^  l>iO-i. 

1648.  Anoffenfp  covered  by  G.  O.  il  of  1891  is  cognisable  by 
inferior  court  martial  whenever  the  limit  pre!«.ril>ed  tu  the  order  may, 
by  substitutit>n  ui  ptiiii-hnicnt  under  the  pro%'ii*ions  of  the  order,  be 
brought  ftithin  the  puni:*hin(j  power  of  inferior  courts  as  detined  by 
the  83d  Art.  of  War.    60.  484,  Jult/,  1893. 

1649.  The  term  •'da.v"or  "d«.\>".  when  use(l  inG.  O.  21<jf  Isill.Las 
referenc*?  to  u  tbiy  of  twenty -four  hours.     fi3.  i4t',  Ajfril.  J89^. 

1650.  A  Ment«nce  of  a  summary  court  forfeited  one  month' i<  imv  in  a 
casv  where,  under  O.  O.  21  of  ISHl.  the  nmxiiuuui  legal  forfeilui-e  wa* 
ten  dolh»-H.  /AW  that  the  sentence  \va»  void  u^*  to  the  forfeiture  in 
excesft  of  the  limit,  and  ndintetl  that  the  aniuunt  collected  in  excess  of 
Ku<h  limit  Im."  refunded  to  tho  M>klier.     55,  iil.'•..Im/w*^  1S93. 

1661.  It  i»  now  held  by  tho  War  Uepartmeut  that  when  a  sentence 
of  continement  or  forfeiture  exceeds  the  prescribed  limit,  the  part 
within  the  limit  i»  le^l  aiul  may  be  approved  and  carried  into 
execution.'     55,  H4H,  S-^iUmlHr,  J89i!. 

1658.  The  term  "authorized  conlinement"  as  uiied  in  Article  IV.  of 
G.O.  lil.of  IKil.-,  (now  Art.  lV,(i.0.4:iof  1!MH)  in  not  limited  to  the 
mB.\iiuuni  aulhori^ced.  Ciiiiliiiemetit  f or  »  [leriud  less  thai i  the  maxi- 
mum Is  also  authorized  inrntitioment.  The  article  means  tlmt  when  the 
maxiunuu  term  may  he  more  than  six  months,  dishononildi-  di'^chai'^e 
witli  torfeituiv  of  jiay  ami  alU^wancps  may  be  awarded  with  whatever 
conlinement,  within  the  prcKcribed  limit,  the  court  may  adjud^. 
Card  l'i.*>l,  ./'?///,  IM9'>.  /A  A/ also  that  !-ueh  "authorized  conlinement" 
i.--  limited  to  the  spcritic  continement  authorized  by  Article  II,  or  if 
not  pi'ovided  for  therRin,  by  the.  custom  of  the  service;  that  is  to  twy, 
such  ronlinement  may  not  be  inrreastid  by  substitution  of  rontiuement 
for  forfeiture,  or  on  account  of  previouH  coiiviclion.<,  the  .'*Hmc  n<it 
being  pi-ovided  for  by  the  lermsof  Article  IV.     fard  Ka43,  Jnlt/^  IDOO, 

1663.  By  the  third  subdivitsJoti  of  Art.  HI  of  the  Executive  order 
of  Man-li  SO,  18HS  ((i.  O.  Hi  A.  G.  O.,  isits),  it  is  provided  that  ia 
conrtidcration  of  previous  convicdonts  the  limit  of  punishment  t«hall  lie 
"disluuiornlile  discharyv.  ftirfcituiv  of  till  i>ay  and  allowances,  and 
continemcnt  at  hard  lalior  for  three  montlin."  Such  a  senteni-e  meHn% 
so  lar  }Am  the  forfeiture  is  concerned,  forfeiture  of  ))ay  and  uUownnces 
due  at  the  date  of  (he  diwlmrjje.  A  ctnirt  martial  when  It  lias  the 
power  to  award  this  setiteni'e  may  award  a  lesser  one,  but  in  doing'iTO 


*See  par.  2,  Circ.  IS,  A.  0. 0. 1S92. 
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uaunot  awai-d  toufinement  ami  foifeituio  greater  in  amount  thnn  con- 
liiii'Ui(?nl  for  three  inotithh  mid  forfeiture  of  pay  and  allowances  due, 
or  itM  M|uivateiit  uiidet'  Llie  rule  of  suWtitution  autboi'izc-d  in  the 
order.'    Card  tteyi,  Ajn-il,  li<'JS.    See  Cardi*  2361,  June,  1896;  S7ol, 

1654.  The  order  protserihiiijf  uiaxmmni  punif-hmenLs  also  pi-ovides 
for  eertaiu  substitutions  of  puni^limenl.  The  pur[iosc  of  t.hoj«>  pro- 
visions i»  uot  only  to  determine  tluMiiea^ure  but  al.-othekindof  punigh- 
lUPnU  whii'h  should  Iw  t-oiisideri'd  authorized,  so  far  «»  the  offences 
epcfitied  in  the  order  arc  concerned.  Thui-  where  tbe  prewrilwd  liuiit 
is  forfeiture  and  contiueiueat,  a  repriuiand  in  lieu  thereof  cauuot  legally 
be  iidjudi^ed.     Card  43*;,  fM(J'.T.  ISWt. 

M£CAL  OF  EONOB. 

16flS.  The  original  enaotnientH  of  ISfti!  and  1863,  providinp  for  the 
award  of  medals  of  honor,  and  appi-opriatin-r  luoneya  for  the  exiJcnses 
of  the  same,  evidently  cnntemplal^id  a  pei>unul  presentation  to  the 
selected  recipient.  Such  is  also  itiferiihly  the  <le.-!ijfi>  of  tbe  present 
Amiy  Kegulationw.  wherein  (Art.  XXVI)  the  medal  of  honor  i?*  a*wiiui- 
lated  tothecertiKcate  of  merit,  iw-eli  bciny  manifestly  inleiidcd  to  honor 
and  di.stingui.sb  the  recipient  in  j^'-rmn.  Ifdd  therefore  thiit  (except 
by  special  authority  of  Congrciw)  n  methil  of  honor  cotild  not  legally 
\\p  awarded  to  the  widow,  or  a  uienilH-r  of  the  family,  of  a  deceased 
officer,  on  account  of  diMtinguisbed  service  in  action  performed  by  the 
latter  during  bis  lifetime.     49.  55,  Siptcnfk^,  IMffI;  52,30.  J/./rvA,  hCfS. 

1656.  Far.  175,  A.  K.  (177  of  lfS95).  like  tbe  provision,  upon  which  it 
ia  btised,  of  the  act  of  Marcii  8, 1S68,  i.s  deemed  to  contemplate,  in  acofte 
of  an  Hwani  to  an  otlicer,  that  tbe  person  .shall  be  a  conim)<«.Hioiied 
officer  of  tbe  army  at  the  time  of  tlie  award.  A  contract  or  acting 
assititAnt  surgeon  is  not.  and  wiis  not  at  any  time,  such  a  commisiiioned 
officer.  l/dM  therefore  that  a  medal  of  honor  eould  not  legally  lie 
awarded  to  a  t»erson  for  allegi-d  distinguished  si>rvice  rendered  while 
serving  i[i  the  Held  as  an  acting  assistant  surgeon  in  Lfttl4.  who  more- 
over had  had  no  connection  with  the  army  since  18)(5.*  62, 404,  JfircAt 
{}^92:  S3.  1^7.  AfirH.  1S9^;  CVird  112S.  M.irrh,  /S.%. 

1657.  On  .Inly  i'2,  ].St)5,  a  resolution  was  pw-ied  providing  that  the 

'Knne  the  mutlition  ot  thin  umiiicm.  tim  ExecuU\'e  onI(!r  referred  tn  Kan  >ieen 
amended  hy  adding  thereto tho  foilf.winK  ^li.  II.  S8,  A.  (i.  O.  HWOJ :  ".irlt.-K:  IX.  ]f, 
in  t^aws  wheriK  the  liniil  of  jHtnii^hmeiil  in  dialiononiltle  ilitH-harye,  fudc^itiitv  of  all 
pay  uml  tillunativL-fl  ami  (.-unliiiirinL-tit  ut  hanl  IuIjmf  (qt  a  xtated  autnlx-r  of  niontlia, 
(luthonorable  •lischurp-  Ijt  not  adjud^i'il,  the  htnit  of  furfciturc  i^hall  }>o  all  pay  due 
Ami  to  t>*H.xinMt  (ttie  ilurina  the  prewrrili*"!)  limit  of  ixmlinement.  "  See  Art.  V  of 
Extrculivconlur,  {lubliehtHl  in  <;.  (>.  *■>.  A.  <>.  0. .  HtOt  (Ctinrl-Mar  Muiiual,  1901.  p.  56). 

'Sec  opinion  ia  this  case  of  the  Allomt-y  Ueneml  in  20  Upitui.,  iHi. 
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President  cause  two  thousand  medals  of  honor  to  be  prepared  wkb 
suitabtc  eiublotuatic  devicct^,  and  direct  the  same  to  be  preniiuted,  in 
the  name  of  Coiijfress,  l«  such  uoii-couiiuijMioued  officeit*  and  privTiU-a 
aj^  Hbould  DiOHt  distinguish  themselves  by  their  gallantry  iu  actiou  and 
other  soldier-like  qualitie*,  "during  the  pi>?fteiit  iiisiirreotjoii",  and  ten 
tbousaod  dollars  was  appropriated  to  pay  the  co^t  of  the  same.  Nearly 
a  year  afterwards,  on  March  3, 1W3,  and  while  "the  insurrection"  wa?* 
still  in  progress  a  section  in  a  sundry  civil  Ull  then  enacted,  provided 
that  the  PreKident  should  rause  to  be  struck  from  the  dies  pre|Mivd 
for  and  used  to  make  the  two  thousand  medals  of  honor,  "medolw  of 
honor  additional  to  those;"  and  that  he  should  i>rcsent  the  same  to 
such  olticors,  non-commissioned  officei*s,  and  privates,  ns  have  distin- 
guwhed  or  who  may  herwifter  most  distinguish  themselves  in  action; 
and  twenty  Ibousund  dollai>  wu;?  appropriated  to  pay  the  cost  of  the 
same.  The  second  act  must  necessarily  Iw  held  to  provide  for  the 
same  kind  of  mechtis  as  those  provided  for  in  the  lii'st;  for  it  provides 
for  thLMii  to  he  struck  from  the  siimc  dies.  They  were  to  Ik!  given  to 
the  same  class  of  persons— non-commissioned  oflicers  and  privates — 
and  also  oflicers.  The  Hrst  act  provided  fur  ihem  lo  be  presented  by 
the  I'rcsident  in  the  name  of  Congress;  the  second  provided  that  the 
President  should  present  theni,  without  expressly  providing  that  they 
should  be  presented  in  the  iiuine  of  Congress.  The  lirsl  e.\pi"essly 
provided  that  the  gallantry  oi-  other  soldier-like  conduct,  on  account 
of  which  the  medals  were  giveii^  should  t>e  displayed  iu  the  then 
existing  "■  insurrection".  The  other  provided  that  they  should  be 
given  on  account  of  gallantry  theretofore  or  thereafter  displayed.  It 
has  not  heretofore  lieen  held  that  the  gallantry  should  be  confined  lo 
actions  in  the  war  of  the  rebellion.  The  pnicticc  has  been  in  accord- 
ance with  this  view;  and  as  the  literal  meaning  of  the  language  of  the 
later  a<;t  sustains  it,  the  practice  should  not  be  changed.  Card  4150, 
Jfoy,  JS98. 

MEDICAL  Of  f  ICSa. 

1658.  The  medical  officer  of  a  comuuind  is  responsible  (within  reason- 
nble  limits)  for  the  healtb  of  the  men  composing  it.  Where,  in  the 
course  of  the  proper  and  regular  ijerformanee  of  his  function  he 
excuses  men  from  duly  on  account  of  sickness  or  disability,  the  com- 
manding officer  should  alniwt  us  a  matter  of  course  accept  his  action 
as  concliLsive  and  final.  If  he  refuM-s  to  do  so  aiat  order-*  on  duty  a 
soldier  thus  excused,  he  assumes  the  rospotisibilily  of  any  material 
injury  that  may  thus  result  to  the  individual  or  the  .Hcrvice;  and  if 
injury  I'eHults  in  fact,  is  amenable  to  trial  for  the  military  ofTenoe 
involved.     XLLII,  2W),  MttvA,  ISSO. 


MKMBER   OK   COURT. 


457 


lft&9-  A  ni«<lk>al  oQiver  uf  a  po»t  or  station  iis  legvllr  i;li^ibte  for 
SPi'vic-f  on  rnurtji  nmritnl.  either  ns  a  metntuT  or  a  jutlj;^'  ailvociite  (see 
g$  11>1l  and  15*J1.  trn/{);  atid  in  siiiull  i-uiiiiwnuLs  Hui'i<;euii8  atid  un-^i-staiit 
sur^wms  are  not  unfrtMjuontly  detailed  upon  such  service.  In  view, 
howrvpi",  of  thi*  fm-t  (liat  ft  modii-al  oflicprof  a  powt,  with  ii  iKwpital  or 
sick  iii(»n  under  liis  I'hnrgv,  is  pnirtically  rontinuouHly  "'on  duty'' 
(nee  8  48,  ««<<-),  besidps  reqiiirinf^a  oonsidcrahle  lime  for  study,  it  is 
decmrd  to  Iw  in  jfrnoral  pi-pjiidicial  to  (hi*  inten'^it.i  of  the  sf^rvice  to 
detail  siirh  otlicei>i  upon  <'ourts  martial  where  it  can  well  he  avoided. 
XXII,  ft3*i,  /A*V7»A^,  ffi66,'  XXni,  523,  Jun^,  mt. 

1660.  Par.  !3(i!>.  Army  Uofrutations  of  ISCnI,  aiithonzed  the  omploy- 
niont.  for  ntlicers  or  soldiers,  of  the  services  of  a  priviit**  phy-sicinn  at 
tlie  cxponso  of  the  United  States  ''  when  the  attendam-c  of  a  medical 
officer  cannot  Iw  had."  Where  the  medical  officer  of  a  ]xi.Ht  declined 
to  attempt  a  dittieult  operation  required  to  tie  [H'rfonned  upon  an  offi- 
cer, and  recommended  that  an  expert  be  employed,  and  a  private  physi- 
cian wus  r«>  employe*!  aceordingly,  a<lfixi*i  that  the  ease  was  suhstan- 
tiallj-  within  the  pnivislon.s  of  the  regulations,  and  thnt  the  reasonahlc 
account  of  such  physician  would  properly  l»e  paid  "'by  the  medical 
tnircan."'     XXIX.33,  Jnru,  tSGO. 

1661.  Medical  pniclice  liy  officer*  of  the  Medicul  Corps  of  the  Anny, 
outside  of  military  ]K»<t>«.  »bould  conform  to  the  laws  of  the  State, 
hut  this  \*  mibject  to  ihe  qualifit-'ation  that  medical  treatment  of 
members  of  the  Army  tm  the  active  list,  being  an  ini*lrumcntaHly  of  the 
United  States  government,  cannot  be  controlled  by  State  legislation, 
and  may  be  furnished  wherever  the  soldier  tnay  bo  rttationed.  Under 
A.  R.,  i+.'»l  (lti.'>4  of  litnl),  enli-itted  men  on  the  retii-ed  list  are  allowed 
medical  attendance  at  the  stations  of  medical  oificers  only.  By  par. 
145<.>  (1053  of  I'MM),  medical  officers  on  duty  are  required  to  attend 
officers  andenli.-ited  men  and  vrht^n  jtracticahft-  their  families.  Medical 
officers  in  their  attendance  upon  the  familiea  of  officers  and  ealUted  men, 
ontt^ide  of  military  jwsts,  wouM  have  to  comply  with  the  State  laws; 
otherwi.^  jjuch  .attendance  would  not  be  ""pracliaible."  So  in  the 
treatment  of  civilians  not  linng  on  military  reservation?*,  the  laws  of 
the  Stat*  would  have  to  be  complied  with.    Card  3370,  June,  1399. 


MEXBSR  OF  COTTRT.' 

1662.  A  member  of  a  court  martial,  though  strictly  answerable 
only  to  the  convening  authority  for  a  neglect  to  lie  present  at  a  session 

'See  nnvaatotheeunloyuieDtaniliiarmentof  "cinl  pkyaicisnit,"  uara.  14fi:J-l4dC, 
A.  U.  of  18»  (lOSft-l&W  •>{  ]»01). 

'  .Kb  io  ibe  liuliiHtv  of  iiiemWrH  of  courts  tnartial  to  wrforin  dutr  with  ihtur  oom- 
toandH,  aee  yanigrailh  918,  Aruiy  R^KuIiitioiw  of  1S9.^  (lOlM  of  IWl), 
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of  the  court,  will  inoix-rlv.  wbc'ii  i)rc'Vt>iitt;d  from  iitUMuiing',  i-oiimmiii- 
caU;  tliL"  ciiiiM'  of  liifiultsfncc  lo  (lie  presidrnt  or  ju«lgi'ii(iviM'aU'.  so  tliat 
thut^me  limy  W  ontervd  iii  tbe  pruccedinfrH.  Wbcix*  ii  uieiiilKr,  on 
reaiipwirinj.'  aftt-r  rni  alisuiu-o  from  a  fission,  fails  to  offernnji'  cxpInnB- 
tioii  uf  Mich  ulje-eiivf.  it  will  W  proiJi-r  Xor  Uio  pix'sidciit  of  tlic  toiiii  i<j 
ask  of  hiiu  such  (jtateuieitt  ae^  to  thu  i-au»o  of  b'w  tilnwnco  a#  be  uuy 
think  \n-u\-vv  tv  iiiako.'     XXX.  aiS,  Jfui/,  JH70. 

i663.  It  •loer<  nut  iiivaliduto  the  proceedings  of  a  court  tUHrtial  thai 
a  luembi'i-  who  hatt  been  pretseut  during  a  portion  of  the  trial,  and  has 
then  ahsented  hiin»*If  during  a  portion,  has  sub>.(X|ni'iitly  ri'-KUUietl  h\» 
Heut  oiilho  court  and  tukeit  ])ui't  iu  the  trial  and  jutlgnient.  Xor  In  tim 
legal  validity  of  the  proceedings  affected  by  the  adding  of  a  tirtr  niein- 
ber  to  the  couj't  pending  the  trial.  In  either  case,  however,  the  tej.ti- 
niony  which  bus  been  introduced  and  tbe  material  proeeediiig>  which 
have  been  hud  wbile  the  nnw  or  absent  member  was  not  prosont  should 
bccomuiiiniratert  to  liiuj  In-fore  he  enters,  or  iv-entei-;*,  upon  his  duties 
asu  luenilHT.  Such  wa.s  the  ruling  of  tlic  Secretary  of  War  on  (ienl. 
IluU's  trial.'  and  this  precedent  was  followed  in  reiH-ated,  though  not 
frequent,  eases  during  the  civil  war.  Koi'  a  member,  however,  who 
has  been  nbsetit  during  ii  sul^tunlial  part  of  a  trial  to  return  and  lake 
purt  in  tt  conviction  and  sentence,  is  eertainly  a  marked  irivgularily, 
Hud  one  which  may  well  induce  ii  disappraval  of  the  tindings  and  sen- 
tence in  a  ca.'ie  where  there  i.^  reason  tu  lielieve  that  tfie  lu'cused  may 
have  Hiifi'ui'ed  material  disadvantage  from  the  memtjers  aeiioii.  VII^ 
128,  411.  46".  FJ^ninn/  and  Mttnrk,  JS6^;  Vlii,  0(i2,  July,  JS64; 
XXVU,  584.  Jfarc/i,  JS6V. 

ISM.  Tu  add  a  ncte  member  tu  a  military  court  after  any  material 
{mrtof  the  trial  b».s  bi^Mi  guno  through  with,  must  always  bo  u  most 
imdeHimlilr  un'jLsure,  and  one  mit  to  be  i-esorted  to  except  in  an  excep- 
tional ease  and  to  prevent  a  failure  of  justice.     Adding  a  member  after 

'See  Conrt- Martial  Miinujili  l»oi  i,  ji.  ^J.  jjar.  J.  It  neiil 8t«rctly  be  adilud  iliiit  tim 
Bht^'ucii  of  n  im'mlAT  ilow  not  alttn-^t  iliii  tt^lity  iif  lliG  (irot'mliiiKB,  provided  a 
qUurum  of  meiiitH.-ni  iviiifiin.     Si-i-  7  Opin^.  AI.  Ui-n.,  101. 

*iin'  till'  Tvply  tlatwl  Marrli  7,  1814,  of  Ihu  Seca-tary  of  Wat,  Hon.  John  Ana- 
Binma.  Ui  tlif  coitiiimiiimtidii  of  Uri  ''dctiiig  fi|>i-ciii]  iurlge  ntlvocale."  Hon.  Martin 
Van  Burc-n.  (int>iiiittiiit!  ■|titi>tii.<ii>t  (ur  tlio  iwurl.  (Kortie*  Trial  of  (lull,  Ajipeiwlix, 
I)p.2S-11>.)  II  wac  iriilcitl  lii-lil  by  Attorney  (it^iit-'nd  Ilt-rrit'ii  (2<>^iii«.  41-1>  thata 
nivmb^rnf  aionrl  martial  whn  has  absented  himKflf  'liirioft  Itit-  takinj^of  teiiUmony 
is  tliifi)iuitili<r>l  to  take  [utrt  in  thv  SBnt«iHv,  Attomev  (.■enernl  CVwhiog.  hou-ev<>r, 
hel'J  in  a  laUfr  opinion  |7  Opine.  98)  that  wlwtiw-T  iht-  iil««>nt  memtwrphouW  nwiime 
hw  Heat  ami  a^-t  upon  his  return  "mnrt  dcponil  U)>on  his  own  viewadf  propriety." 

The  Conrt-.Martfal  Miitinal  provide!*  (p.  Wi,  volition  of  18H8)  Ihat  "no  ineiiil)«r 
who  Ime  U-un  aliKi'iit  (hirinx  tlie  taking  ui  uvidene^  ubull  tliereafter  takp  port  in  the 
trial."  TbiA  provij>ion  was  at  tirat  vicwetl  an  mandatory  and  a  f^lnre  to  comply 
with  it  helil  to  invalidate  thevenlence  ailjudffwi.  hut  later  the  War  I>enarlmentappar- 
'■ntly  tn»U><)  it  a»  directory  (eeu  Cm.  2\.  A.  <i.  O.  1899).  It  wa*s  liowewr.  mani- 
fe:!^ly  intended  to  i-n]r>in  a  rompk'lo  nhandonmcnt  of  tbe  practloi-  rclcmxl  tu  in  the 
ivxt.    HvK  pagv  ^.  pat.  4,  vditiuu  vl  IWl. 
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tindiii^  Htid  sentemKf.  i»t 
M'livh,  1879. 

1665.  If  u  meuiWr.  absent  duriiij;  the  whole  of  the  origimil  procreed- 
iDgs  had  in  n  trial,  is  in  fact  present  during  pi-oceedingN  hnti  on  revi- 
sion to  rec-onsidvr  Ibe  wnteuce,  the  revised  ^ont<■n^e  is  t-lrark  ille^l 
ami  should  bo  declared  void  and  wt  aside.  Oird*  47+2,  4750.  4751, 
4&>l.  4*i5."),  AtujHKts  JS9S. 

1666.  Where,  in  the  course  of  h  trial  by  court  [uarliul.  h  iiietiibcr  of 
R  wjurt  i»  wrved  with  u  le^l  order  in  due  form  di^miiseinj;  or  diftdmrg- 
ing  him  from  the  militiiry  fwrvit'e.  or  an  otficial  conmiunirtition  notify- 
ing him  of  the  aceeptani-e  of  hi»  rej»i)fn»tion,  he  fwcoiiK-s  thereupou 
sepnmted  fix>m  the  army  and  can  iio  longer  act  upon  the  couii;  he 
should  therefore  at  once  withdraw  therefrom,  and  the  fact  of  his  with- 
ilruwal.'  espltiined  by  a  copy  of  the  order.  W  entered  upon  ih**  iiT(H-d. 
XI,  203,  l><:fvi/ibrfr,  186^.  But  where  the  term  of  service  of  a  memf»or 
as  an  officer  of  volunteers  expire*!  pemling'  a  trial  tiy  the  court,  liei^ 
that  tiie  inemlnn'  wu^  not  theix'ui-wn  diwiiualiHed.  but  t-mild  legally  con- 
tinue to'ttct  uiH>n  the  court  till  actually  diwhaivcd  oi'  mustered  out  of 
the  wrvice.'     XV.  lit.  Morv},.  ISOo. 

1667.  While  it  i-s  in  general  unde^ii'alile  that  a  member  of  a  military 
rouit  should  testify  a^  a  witiie-sM  at  a  trial  had  befon*  such  coui-t.  unletw 
|wrliapH  his  te**timony  relato-i  t«  rharaetcr  m(*rely.  yet  tho  fact  thhl  he 
is  called  \\\».»\  to  testily,  while  it  di^e?'  not  uifect  the  validity  of  tho 
proceed ingis.'  doert  not  operate  to  debar  the  member  himself  from  Iha 
exeivise  of  any  of  tlie  dutie>  or  right.s  incident  to  hifc  membrrHhip. 
He  remains  entilJeti  to  lake  part  in  all  delibenitioas.  including  indeed 
those  had  in  icgard  to  the  adnii.-sibiJity  of  que:«tion!«  put  ti>  himself  or 
of  hih  answeiN  to  que>tiont4.     XXVI.  iilti,  Sryvt'tnhtT.  JS(t7. 

1668.  ^Vhere  ati  otticer,  detailed  as  a  uiember  of  n  general  rourt 
martial,  was  duly  relieved  by  order  theix'from,  but  continued  iiotwith- 
cstanding  to  t^it  ui^jii  the  couil  during  a  trial,  taking  jmL't  in  the  tind- 
itig>  and  sientcnce,  /wM  that  the  sentence  »hould  propiuly  i>c  set  iisido 
as  null  and  void.'    41.  39,  J%.  J890. 


'  And  the  ]irof**<liiii;  nhnnlil  Ij*-  nniilnr  »  liere  i>  member  ii"  ■<»it«I  wilh  an  order  r>f 
Ibe  Preeddent  {>ta«inK  him  upou  ilw  ivtm<d  list;  ivtitvd  •illieen^  uui  licUi^  legally 
'cnt  to  int  upon  court*  martial.  But  the  roRci]tt  hyti  member,  tlurin)^  the  pro- 
it  of  the  court,  of  Mti  apix'intment  ("i  h  hiRher  rank,  or  ol  uther  oHicml  notice 
o(  tlie  pruiiiulioii,  can  uffwrt  in  «o  luaiincr  lii«  rumiijeteiicv  tu  ai^t  upuii  llip  (tmrt. 
Tho  (act  of  the  promotion  should  indeed  f>c  nctcil  in  the  rticonl  and  theotfit-tr  bo 

tlherMft«<^dmtniate<l  by  his  nifw  R«nk. 
*ln  a  caiMjiii  ti.  C.   M.  O.  1(M,  Ix-pl,  of  KL'iiHii-k>,  186-5,  ihu  prowi-iinip'  mt-iw. 
pTdpBfly,  diMipprovcd  bo<'«H«i'  ii  nifmber  lia«l  runiaitied  and  iict**.!  upi.n  ttii-  irinl  nficr 
rccvivini;  official  nuli<-e  <<(  |ii«  iminU'r-out. 
_         »Comp«n)  Peupier.  I>..lirinj[..M>  N'.  York.;i74. 

*6ecO.O.M.O.20,  iH^pt.uf  CnlJfurniA.  lSi)o,piiblL-<hr>Ull<T  IhcdateoflhiH  mling. 
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166&.  An  offiter  on  leftvit  of  nliHence,  whoeo  leave,  before  being  com- 
pletod.  is  ti^rtriinated  by  an  oitler  nf  competent  autlinrity  rcH)iiiring  bini 
to  return  at  onw  to  hi-s  station,  is  entitled  to  mileage  for  the  return 
journey,  upon  duly  romjilving  with  such  order.     XXXVI,  42i»,  AprU, 

1670.  By  the  art  of  .Inly  24.  ISTtJ.  s.  2,  "any  offieer"  who  'travels 
under  orders"  was  entitled  to  a  nitlenjje  allownnee  of  ** eight  cents  a 
mile  for  each  mile  uetually  tmvcled  "  by  him  under  his  order.  ]>rovided 
he  was  not  furnished  trnnsportalioii  in  any  of  the  modes  specified  in 
the  act.  So,  in  a  ease  of  an  officer  who.  while  on  leave  of  iilwenci!.  was 
by  an  oi-der  fi-om  the  Hcadcuinrtei-s  of  the  Aiiuy,  placed  on  special 
duty  in  n  bureau  of  the  War  I>ei)artmeiit.  and,  having  Ix-en  ix^tnined 
on  such  duty  for  a  period  extending-  hy  two  weeks  beyond  the  term  of 
his  leave,  was.  by  a  sei-ond  order  from  the  siime  source,  formally  relieved 
from  such  duty  and  ordei*ed  to  return  to  his  station,  and  theivupon  duly 
retumeil  acctirdingly; — held  that,  in  »o  returning,  lie  mis  traveling 
"under  orders'*  in  the  sense  of  the  act,  and  was  therefore  entitled  to 
mileage'  for  the  joiifney  fnxn  Wasliitigton  tosurh  sUition.'     XXXIX. 

1671.  An  officer,  while  on  leave  of  absenee,  and  «  few  days  liefore 
its  expiration,  was  placed  on  duty,  and  was  kept  on  such  duty  during 
al>out  a  month  after  the  exiiinition  of  the  leave  as  originally  granted, 
and  was  then  ordered  to  the  station  of  his  company.  /W*/  that  such 
order  did  not  aiuse  htm  to  revert  to  the  stJitus  of  lieing  on  Iciive.  hut 
gave  him  the  stjitus,on  lus  complying  with  il.  of  an  offi<-er  "traveling 
on  duty"  and  entitled  to  the  mileage,  &e.,  accorded  by  the  act  of  Feb- 
ruary yi.  ISWi.     68,  475,  Jjtril,  T'.V'W. 

1672.  Where  an  officer  was  i"equired  by  a  eomi>etent  oi-der  to  irarel 
from  his  proper  .-station  to  another  post,  to  attend  his  own  trial  by 
oourt  martial,  and  tmnsportation  was  not  furnished  him,^A/'M  that  he 
was  entitled  to  mileage  for  such  jouruey,  the  purpose  for  which  the 
same  wa.-*  ordered  to  be  made  not  being  material.  XXXIV,  331),  Jmu^ 
1873. 

1673.  Au  officer  wa^  duly  ordered  to  proceed,  in  commaud  of  a  guard 
for  insane  soldiers,  from  his  station  in*Oaltfoniia  to  Washington,  the 

'See  tht"  Army  AppropriAtion  Act  of  Muy  2H,  IIHJU,  for  thv  taiiufi  iimviinloiid  in  ihv 
matU'r  oi  ii)ilc»gc  tn  otl'uvni  hii'I  eiintnrt  ^iirinHiiiii.  Ait  i)iiti<VHl>ly  rn-w  li.-){i)<l»lioii. 
\\m  act  pTvvi jui  ttuit  "jpayitiuut  and  M-tlleuiviit  <A  tnlk-fun.*  iu.-v-ciiui'l»  ol  utQcvn  eball 
be  mode  nct'ordiii^  In  <Tii<tiinn.';^  cDiiiputtHt  ovor  ntniett  L^tiil)li:^hiHl  niid  hy  milewe 
tablea  pn-)>>Hn>1  l>v  llic  1*ityaia.-it«r  Oeiii^rol  *}i  the  .%riiiy  under  l\w  diroction  of  taa 
SocretMy  oi  Wnr.'' 

*  Hold  otherwise,  however,  bv  tJio  Coon  of  Claim^  in  llarr  t.  Tnit^vl  t^tee,  14  Ct. 
UU.  272. 
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order  dii'ccting'  in  cfftM-t  tfant  trnnr«|>i>rtJitioii  lin  fiirnutlied  iHjtIi  ways 
fur  liiin  and  his  pomiiiaiid.  At  Washiiijrtdti,  while  tho  guard — -its 
ficn'it'e  beinjf  jwrfonned — returni?d  at  oiut  fUToi-ding  to  (ho  original 
order,  the  offic-^r  was  f«piH>iallT  authorized,  bv  an  order  i»Niicd  from  the 
Hfndqimrlersof  the  Army,  to  (U'liiy  his  rrturn  for  thirty  day k.  Return- 
iit;j  at  the  tMid  of  this  lime  to  <'aUforiiia,  an  oixler  was  iH-fiicd  hy  the 
department  voiniiiander  in  which  th«  modilioation  of  his  duty  and  action 
under  the  seeoiid  tinier  wus  recic^nized.  ami  h«  was  declsLred  to  bo 
(.■iitilled  l«  uiileage  for  the  return  journey  and  van  thereupon  paid  the 
tianie  accordingly.  Udf-il  that  there  was  no  legul  objection  to  tho  1a^ 
oixler.  ami  tliut  the  amount  of  mih-age  allowed  thereby  could  not  pmp- 
erly  or  fairly  Iw  flupi>e(l  at  a  subsetiuent  date  against  tlie  oiHcer's  pay. 
XLTTl,  yl/.'VViywfcr,  1S70. 

1674.  A  rcginient  wa*^  ordered  under  date  of  September  15, 18f>4,  to 
make  a  change  of  station,  "  llie  movement  to  commence  OcIoIkt  10th." 
An  officer  on  duty  with  the  regiment  obtained, on  Septenil}er24tli,a]eave 
of  alx-cnw  for  twenty  days  and  rejoined  at  the  new  station  alwut  Octo- 
ber 14, 181*4.  /Irfd  that  while  he  was  e<iuitnbly  entitled  to  the  amount 
which  the  Government  would  have  jwid  for  liis  Iniusportation  had  he 
remained  with  his  regiment,  he  did  not  perform  tho  travel  nn  duty 
without  troops  within  tiie  nn-iining  nf  the  law  and  was  not,  therefore, 
entitled  t<>  mileag* .'     Card  SOS,  P'ornhfty  JS94. 

1676.  //■-/(/  that  an  officer  ordi-red  from  hi-s  station  to  witness  the 
issue  of  annuity  goods  to  Indians  nod  to  inspect  heef  cattle  for  the 
Indian  servicp,  having  performed  the  travel  without  troops,  was 
entitled  to  the  inilcagt^  and  cost  of  trausportntinn  anthnrizcd  Uy  the 
Army  Appropriation  Act  of  Miin-h  1*J.  I'^lttJ;  }mt!"fd  not  so  entitled 
where  an  officer  duly  detailed  as  an  Indian  agent  performs  travel 
under  orders  of  tho  Interior  Department  on  duty  connected  with  the 
Indian  Service.     Card  2lUit,  F'-hrutirfj^  IH97. 

1676.  Paragraph  950,  A.  Jt,  as  amended  by  G.  O.  62.  A.  G.  0.,  of 
;.1^99  {HK)3  of  IifHI),  authorizes  priyment  of  mileage  over  the  shortest 

iftlly  travelled  rout-':*  at  the  r!it<;  of  eight  tenty  per  mile,  to  a  reporter 
of  a  court  martial  and  his  assistints,  while  going  from  tho  place  of 
employment  to  the  plat-e  of  holding  tho  court,  ])rovided  the  latter  place 
iff  more  than  ten  ruiles  from  the  former.  y/tW,  that  the  regulation 
does  not  authorize  payment  of  mileage  for  the  return  journey.    Card 

TH'i.  Sr/'/'-r)J"?r.  imi). 

'  WKi'n  the  ^Uitioii  <tf  mi  nffioT  w  A\v.\\^i.t\  while  lie  won  leave  of  ahweiHv.hc  will, 
on  joining  \\\9  new  ntaiicn,  if  \xk*\  limiblit-d  with  truiifiKjrCiitioiL  in  kintl,  be  e-ntilh*<] 
lo  mileit)^  (i^r  mtiial  i  :c[ienH<<rt  if  for  wtiin  tnivel )  (ur  the  l-xwik*  tA  litHlamre,  if  any, 
from  the  pliice  iif  rii-ii[>t  r.f  unler  to  hi«  nvw  »Uiti<jii,  over  tlie  'Untance  Wtween  thkt 
place  nnil  hit)  old  i^tation.  7  Ooiiit).  IXt.,  ',^.  TiiiM  i>i  uuvr  iacorpumttHl in .\.  K.  1330. 
BB*ineinl«l  by  G.0. 121,  A.G.O.  liM)  (H«3  of  IWJIJ. 
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MILITARY  COBmiSSION— ORIGIN,  COKSTITTJTIOH,  PROCEDtmE.  Ac. 

1677.  By  u  pi-uc-tlt-v  dntitig  from  1847,'  mid  renewed  and  firmly 
estaWUliecl  during  tlie  civil  war,*  jiiilitary  commissions  have  become 
adopted  a--*  authorized  tribunals  in  this  country  in  time  of  war.  They 
arc  simply  criniinHl  war-courts  resorted  to  for  the  reason  that  the 
jurisdiction  of  court-s  martial,  creiitures  as  they  aro  of  Ntutiite,  U 
restricted  hy  law,  and  cannot  l)o  extended  to  include  certain  oliifiseaof 
offence*  (see  §  1080.  yw«/)  wliieh  in  war  would  go  unpuuished  In 
the  absence  of  a  pitn'I»iunHl  forum  for  the  trial  of  the  olfendeiv. 
Their  authority  is  derived  from  the  Law  of  War.*  though  in  some 
ciuses  their  p«.»wers  have  }>een  udded  to  by  statute.'  Their  couiiw- 
teocy  hiw  lieen  ivcognized  not  unly  in  act"  of  Congress*  but  in  execu- 
tive proclamations.'  in  nilingH  of  the  courts.'  and  in  the  opiniomf  of 

•fieeMflj.  (>fii.  iNiitt'iilt.  <►.  2l(,  ]|i|i|r)«.  of  Aniiy.  TamiHrti,  Kel).  IH.  ltH7,  retmlt- 
lisli^il  "  Willi  iiinwrtant  uiMitions,"  m  (.1.  (*.  IW  aini  L'-**"  of  tlm  sumc  year.  Ad'I  fw 
the  [ulluwing  onlera  <-<>iiVL>iiini;  luiUlary  pommimimc  wwd  Iiv  liim.  ficatU  (i.O, 
81,  83,  Til,  VJi.  NT,  171.  VM,  215,  aSSI,  'XT,  '^7U,  L'7:i.  i^n.',  ;i:w,  33.1,  ;W0.  392,  Udiyn.  o( 
Amiy,  IM7;  »Uod<«.  H  W.  I»4».  .\ky  tliw  fnlluwinKistuecl  Wt4«i.TBvlor:  U.  KK  HH, 
IfW.  J12.  121.  ot  1847;  an.l  Ihu  followiue  ismeJ  liy  Oca.  'U'ool:  G.  6.  140,  17»,  216. 
m-l,  47IS,  6U.  ••(  1.S47. 

Ill  lilt"  (iiiimi'tiiin,  nutt'  n\my  tli4<inf>t'iintioii  l>y  Ot-ii.  8c<i|t  uJ  '"  Conncilnof  Wnr"— 
suuimiiry  nxirU  ri>rl)a>|iniiiKlimi-iit  4ifo-rtiiiti  viohilimutuf  itic  li(«(<f>f  wur — iiit  i-xhil>- 
ik-^l  in  i'l.  O.,  ISl,  isi  and  372,  Ihtijni.  of  Army,  lS-17,  ami  ilu.  ito  iitut  -il  xl.  ot  liH». 

'Tla>  (in-t  miliUiry  i'Mmiiii(*ion  of  lli«  civil  war  ic  Ijflifved  to  hiivc  liwu  lliHtixm- 
venetl  bv  Mnj.  Uen.  l-"n?moiii,  bv  ti.  ().  IIK,  Wwtcrn  Dopt.,  St.  Loui«.  i^-pl,  2.  1801. 

'ee^G.O-lllO.Warlleiil..  IWiil.Sec.  I,  jMir,  Nu.  i:{:  do.  1,  Dei-t.  c.tthfMiwouri,  18(12; 
do.  20.  Hdiire.  of  Armv,  l«4i;  Uiiilwl  8latt«i'.  Keiltr,  4  Am.  Law  B*t(.  |S.  8.)  ."KM; 
Slattf  V.  l^tilliiiftD.  7  Coldw.  iHl ;  licfff^nnan  v.  I'ortor,  6  r't(.,  6t»7.  And  etM  fll»>  opin- 
ions of  llw  Att"nn*r  Gt.'tipml  ciU-^i  iimler  thiaeection  m  imli*  1.  [>.  4IU. 

'8li'  livt  I'f  Murvh  3.  184iS,  i'.  75,  ».  .10.  ili^'liiriiiu  llial.  in  liiiw  uf  ivar,  itc,  luunlvr, 
TiiiinnluniftiliT,  roblKTj",  lurct-nj".  and  other  upt-Lilitd  irinR-j".  wlion  coiimilTii.il  by 
INTwiii.'  Ill  llii.^  riiilrliirv  w-rvii.x',  i>nHll  bcjiiintnli^ibit-  liv  ia>iitfii<-i'  ••/  niiirt  luiuliiil  "  nr 
aiiljuiry  cuiHui^i-jn,'^  Ac— an  utiui'tiiR-iit  rL-i-'iUi'l,  ii?-  t't  omrlJi  niuriinl.  in  tlK'5Sth 
Artktc  of  'War:  AUi,  wh-.  as  »i(  tii«  mttuv  ml  ( M>pt-AU-d  in  Sn-.  1;m;i,  Itt-v.  Sfa )  nmk- 
iiill  ^ti<.-c  triiiUi*  liy  itt'''^'"^!  C'jtirt  iiixrliKl  "  tir  luilitury  cuTiiiiiimion  "  aii-l  |iiminlutbl« 
with  doatli.  Sv.'furihor,  «cl  i.>f  J«lv  2.  I*M,  (■•215,  s.  I,  by  which  eDintuaiKlcniof 
<1(>f«rinir-nlAfinil  tvinimnii(Uiir{){i*nerftld  in  tht^lleld  wem  flnthitrixoii  tf>  carry  intrtCTP- 
viili'in  tn'iilfiK'en  iiu|>uM>il  liv  intlilitry  <-oiiiinli9iit>ii  tijHiii  giiiTrillux:  Alw>n>.'t  of  July  4, 
irttH.  o.  S-W.  w-^-s.  a  and  H  i  not  ii-w  in  fonrl  niakiiiu:  ini*|»ti:HirM  in  tlie  Qiiartennn^ter 
IViMiTtiiu-nt  triahli^  ftiiii  pniii-liiil>li>  byfx-nioncoof  ('■■nrinuirtiftl  or  'Mnililaryrommia- 
nion."  for  tntttit  mr  nmilt-rt  cf  duty,  iwiiUiiiitht*ri'e:ijdiH'fi*w  ninl  ollit'erw  id  tltat  (Ie[wrt- 
nieni  for  Bi-i>e|itliiu:  brilH'^  fntm  (-<:>ntracton>,  Ac.  Afw*  ihe  KtH-i>iiKtru«rtion  Act  ot 
March  2,  1MK7,  r.  ISS,  e. H,  by  Mhich  coinniandf-n'  of  miUuiry  dii=trictfl  weni  amhor- 
iwd  to  convene  military  comuiMons  for  the  trial  of  certain  offeiidcrfi.    See  {  IWO, 

»8ee  th«^  aclH  »-ited  in  last  anto,  tojietlwr  with  Roou  U9fi,  1343  an<l  l.'H4,  Kt^v. 
Sto.,  a»  aKi  thi*  apprt>i>rinli<m  nct^of  Jiily24,  H7«,  Nov.  21, 187",  June  IR,  1 878,  June 
23,  187»,  and  May  4,  IRHO,  in  which,  nnioiiK  oilier  ileum  for  the  Pay  Dopartnient, 
appropriation  ii  ttiade  "for  rniniJM»«ition  for  I'itiK-n  rlorka  and  witnceBcs  att^mdinit 
n|»*>n  conrtit-msriial  and  military  cminiiwionf"," 


•8fH  th««  prtwl:iriu°iii..[iH  of  Spilt.  24.  1862.  and  April  2.  I8B6. 
^  Hrji'inr  Vallaiiolijrhani,  1  Wall, .24.1:  In 


In  tb^  mnttiT  of  Martin.  45  Barh.  14fi:  State 
r.  8tillinati,  7(.'otdw.  341.  la  tho  laf<t  eas«lli<?ronrtfKtyr  "  A  militjiryrommiiiwion  if  a 
tribnnalnow  (1870)  aawell  known  and  rf^i-opnizf^l  in  Ihi"  lawsnf  theVnit^di^tatMaii 
*  «>urt  martial."  Jt  hua  l>w»  "  rec«i;nix>-tl  by  the  exwutive,  legialutivo  and  Judidal 
depnrtmeataof  tbego\¥mmentof  tli<>  United  States." 
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tiie  AUonipya  Oeneml.'  During  the  civil  war  they  were  oiuploj-ed 
in  several  thousand  ai.se*';  moiv  recently  tliev  wen-  re.sorlixi  to  under 
the  *■  Keconstruction"  Act  of  ISO?;"  uiid  still  lalei'  oiw.  of  tliis^t-  cmii*t» 
tui8  been  convened  for  the  trial  of  Indians  as  otfuiiders  againpt  the  laws 
of  war.'    41,  12-18.  Miy,  1890. 

1678.  Kxeepl  in  so  far  as  to  invest  luilttarr  eonimiasionj*  in  it  few- 
eases  with  a  special  juris^iictionand  power  of  puiUKlmieut,*  the  statute 
law  lias  failed  tu  detiiie  their  authority',  nor  has  it  niadf  provision  in 
regard  to  their  constitution,  composition  ur  pi'iHredure.  In  conse- 
quence, the  rules  which  apply  in  these  psrliculars  to  general  eoiirta 
lunrtial  have  uUno^t  uniformly  Iwen  applied  to  military  etHnniiwionfl. 
They  have  ordinarily  lieea  convened  \>y  the  «aiue  olEcei'*-  as  are  author- 
ized by  the  .\rtieles  of  AVar  to  convene  such  courts:  the  acensations 
inv&stigated  i)y  tlicm  have  Iwen  presented  in  cliarges  and  speeilieations 
similar  in  Form  to  those  entertained  by  general  courts:  their  pnateed- 
ingy  have  lieen  similar  and  similarly  recorded;  and  their  sentences 
have  l)een  similarly  passed  upon  and  executed.  1,  4^3.46.'.  Ihrtnuhifr^ 
J863,-  II,  2:,  8H,  5113,  I-'rhnuiry  to  ./«Hr,  IfiCS;  III,  4-i8,  Augrist, 
mS;  V.  m,  Octohr,  lSf;.-i;  Vll,  556.  April,  ISG4;  VIII,  111,  JAfwA, 

XTtT.  392.  F.hnulry,  imf,;  XXIX,  311,  ./um^,  J369.  Theireom- 
ition  haa  al^to  been  the  same,  except  that  the  mmimnm  of  mcmboiii 
haabeen  fixed  by  U!«age  at  //*»y^.  XV,  14S,  April.,  ISGfi.  They  have 
generally  also  been  supplied  with  a  judge  advocate  as  a  prosecuting 
officer.  A  military  eomniission  constituted  with  Ies.s  than  thi-ce  mem- 
hers,  or  which  proceeded  to  trial  with  less  than  three  roemliors,  or 
which  was  not  attended,  by  a  judge  advocate,  would  be  contrary  to 
ptceedent.^  IX.  501,  S'-pianU'i;  186^;  XI.  479,  Ftlrunry^  1865; 
XIII,  286,  Junuarij,  18S5;  XV,  204,  Jfay,  1S€5. 

1679.  In  view  of  the  analogy  prevailing  and  sanctioned  between 
these  bodies  and  courts  martial,  held  that  militaiy  conmitssioos  would 
properly  be  sworn  like  general  eourt.s-martial  (XI,  111,  JVoffenibt.Tj 
JSG^);  thiit  the  right  of  chatli'iiging  tbcir  members  should  be  afforded 
to  the  accused;  that  two-thirds  of  their  mcmboi-s  should  concur  in  death 
sentences  (XXIII,  660,  Aii^iiet,  lSfj7)\  and  that  the  two-years  limita- 
tion would  properly  be  applied  to  prosecutions  before  them.'  IX,  ti57» 
September,  IScl. 

igee  S  Opitifl.  At  Gen.  S6;  11  id.,  297;  12  id.,  332;  -IS  id.,  60;  14  id.,  246. 

•Se*-  S  iJno.  iMMt. 

*Thv  oiu*  of  Moiioc  Indians  tried  by  militarv  commianoo  in  July  1873  (G.C-&I. 
0.S2.  War  Dfipt.  187S).    See  U  Opiaa.  At.  (i<?n.'24». 

*8fe  rtatiiUf*  riti-il  in  notca  to  procedinjf  !«eotJon. 

*ln  the  absence,  howevt-r,  o(  any  «Utiilory  provision  «n  the  «il>j(>ft,  ■  ooinmiwion 
wliicli  d^'pan^l  frnin  ilie  p^ncrul  unigt.-  in  aiiy  o(  tliew  respeL-ls  would  not  nweHHarily 
be  held  h)  lie  aii  illegal  tribunal. 

'Noov  fit  thvw  (uaturus,  however,  are  tatulv  aeaUial  hy  vtatute. 
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MILITABY  COMMISSION-  JURISDICTION. 

1680.  The  jllri■^3iction  of  the  miliary  comniUjuioti  ii-  derived  prima- 
rily iuid  mainly  from  thp  Law  of  War:  that  spo*^iaI  anthonty  haf  in 
some  cotii'a  Wfn  devolved  ajx)!)  it  by  oxpif  >■;  letjislation  has  alivady 
been  noticwi.  Military  commls-sion-s  arp  Biithovizcd  liy  the  laws  of 
war  to  pxerciso  jurisdirtion  over  two  c!a~-o.s  of  otTenops,  rommittrd, 
whether  Ipy  rivilians'  or  tiiilitarv  pcrj*nn3,  eitlier  (1)  in  the  cnciny'a 
country  during  it:s  oi-eupalion  by  our  nniiieii  and  while  it  remains 
under  military  government,  or  (a)  in  a  locality,  not  within  ihe.enemy'a 
country  or  necessarily  within  the  theatre  of  war,  in  which  martUU  A(w 
has  l>eon  established  by  competent  authority.*  The  two  classes  of 
offences  are:  1.  Violations  of  the  laws  of  war.  II.  Civil  crimes, 
which,  Wcauso  the  civil  authority  is  supersodctl  by  the  militaiy  and 
the  civil  court.*  are  clowd  or  their  functions  suspended,  cannot  be 
taken  i-ognizame  of  by  the  oitUnaiy  IrihunaU.  In  other  words,  the 
military  conjmission,  besides  exercising  under  the  laws  of  war,  a 
jurisdiction  of  offences  peculiar  to  war.  may  act  also  as  a  sulwtitute, 
for  the  time,  for  the  i-egular  criininnl  iiidi«:itiire  of  the  State  or  dis- 
trict n,  242,  AjtrH,  isoS;  111,  4*>i,Auf/ii.-'t,JfyV:S;  Vll,  W,4rl^,Jtxn- 
mry  and  ^f<lrch,  ISG^;  Mil,  153.529,  Matrh  and  June,  JS64;  XX, 
502,  Murv/i,  J860. 

1681.  A  military  commission,  whether  esetcising  a  jurisdictioii 
strictly  under  the  laws  of  war  or  as  a  substitute  in  time  of  war  for  the 
local  criuiituil  courts,  may  lake  cognizance  of  offences  coiumitted.  dur- 
ing the  war,  h/fare  the  initiution  of  the  military  governuient  or  martial 
law.  but  not  then  brought  to  trial.  XIX,  .■330,  January,  186€.  (But 
as  to  tipies,  see  S^351,//w(/.)  So  hehl  tliatan  enemy,  taken  prisoner  of 
war.  was  triable  l»y  a  military  crommisttioii  fora  violation  of  the  laws  of 
war  committed  Iwfore  bis  capture,'     VIH,  529,  J>me,  186^. 

1682.  During  the  civil  war  a  very  great  number  and  variety  o£ 
offences  against  the  laws  and  usages  of  war — charged  either,  gen- 
erally, as  "violation  of  the  laws  of  wai\'' or,  specitically,  by  their 
pi»rticular  names  or  detH'riptiotis — weiv  passed  upon  and  punished  by 
military  comniisHions.     Of  these  some  of  the  principal  (committed 

'  The  Kfiifral  onlfm  ii«ii<^l  iltiring  X\w  ctvi]  wbj-  i-f)nt«iit  n«wrly  nne  hundretl  and 
iiity  caws  uf  wt-iwn  [ried  by  inilitarv  coiiimtsalon?. 

'Ftt"  (  KslM,  anU.  .\ii(]  nolo,  in  this  I'liiuiwlion.  Chief  Jowict'  Chane'a  rtewrijition 
of  the  juii.Mlirtiiin  csiTcisnii  tiiirlcr  inilit«ry  ir>vpnimeiit  tunl  iiiartiol  law.  at  ili!«Un- 
triixt'^l  from  dial  i;i>uiVrrtjJ  l.>v  \h.v  tiiilittirv  low  [■ryj>er — in  ly  pitrlr  Millitrnn,  4 
Wallat-c,  U2. 

^Butwhcii  an  iilfic<>r  or  noldJer  of  lht>  enemy's  anny  is,  upon  capUire,  r)iArKe<l 
M"r«  a  military  i-ommimion  witti  »  violation  of  the  laws  ot  n-Kr,  the  proof  nboula  of 
eimtw^  \k  rlt^ar  that  the  net  eotiimilted  wae  as  (-hargncl,  i.  r,  was  irol  a  legitimate  set 
of  war. 
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niostJy  by  civilians)  wpn»  bk  follows:  Unauthorized  trading  or  i-om- 
nicrrial  inUrcdurwc  with  thi*  cMipmy:  iiniuithorlzi'd  <-orre!*iM)ndeiiee 
with  tlip  onrmy;  blot-kjulc  mnninp;  muil  «-nrryinff  atTown  tlio  lines; 
dr-Hwin^  a  bill  of  cxc-hiinpp  upon  an  eiioiny.  or  by  an  eni'uiy  upon  a 
party  in  ii  nonhern  city:'  dP4iIin>r  in.  noyotiiitinp.  or  utU'ring  Con- 
federatf  swniritii't*  or  money;'  iiiatiufactiirin^'-  arms,  &v.,  for  the 
enemy;  furiiishin)^  to  an  pnwiiy  artit-le-s  fontmltaiul  of  war:  dealing 
in  such  articlyn  in  violation  of  military  orders;  jnihliely  expressing 
hni-ililitv  to  the  I'.  S.  govenituent.  tir  nyiii|)nlhy  with  the  enemy:  eotii- 
ing  within  the  lines  of  the  army  from  the  enemy  without  imthority: 
violating  a  Hag  of  truee:  violation  uf  an  oath  of  allt>gJHn(v.  or  of  an 
amneiNty  oath:  violation  of  parole  hy  a  prisoner  of  war:  aiding  pritt- 
oner  of  war  to  er<ea|H';  unwarranted  treatment  of  Kedenil  prisoners 
of  war:  Imrning.  destroying,  or  ol.»str«eting  railrcmdM.  bridges,  sleunt- 
boati*,  ifee..  used  in  military  operations:  cutting  telegraph  wire*;  Iietweeu 
military  posts;  reeruilingforthe  enemy  within  the  Federal  lines;  engag- 
ing iu  "guerrilla"  or  partisan  warfare;  assif-ling  P'ederal  soIcli^M's  to 
desert;  resisting  or  oiislruftiiig  an  enrolineni  nrdr'aft;  inipi'ding  enlisl- 
mentH;  violating  ordera  in  regard  to  selling  li(|nm'  to  ^^olcliers  or  other 
military  orders  nf  ])otice  in  a  distri«'t.  under  military  government; 
attcMnpt  without  sneeetis  to  aid  the  enemy  hy  trnnsporting  to  iiini  arti- 
eloseontraWiid  of  war;  conspiracy  Uy  two  or  mori"  to  violnte  the  laws 
of  war  liy  destroying  life  r>r  property  in  aid  of  the  enemy.  II.  144. 
Aj'n'f^  isG.i;  III,  401,  oSSi,  tl4'.t,  A>',fuM  and  S,'j,(.:i„h.:r,  ISGJ;  IV.  320, 
Km-rmh^,  mr,3;  V.  3tJ.  K'pfmtfitv.  I^G.i;  59(1,  ./rfn  wri/,  /W.J;  VI.  20, 
Jnmhinf.  Ifif'./t:  VII.  415,  .yhrrh,  l^r^,-  VIIl.  5:J0,  Jnne,  iSG^  IX, 
14ii,  :e02,  2-25,  4K1.  hU.  .'.35.  J%  to  AmfiMt,  tKti.^:  X,  5(i7,  -Av^vmArv. 
/#e?i;  XI.  473.  5l:?.  F^>nutnj  and  Mnrrh,  Wtf^V  XIII,  125.  Prremlvt^ 
/W,|,-  f>75.  -A/i.^,  IHOi^;  XVI,  4-Hi.  Augmf,  ISSo;  XXI,  lOl,  Defemifft; 

1683.  Of  the  ordinary  erimej*  taken  i-ognizaneo  of  under  i^iniitar  cir- 
cumstances hy  these  tribunaU,  the  most  fri'<|uent  were  homit-ides,  and, 
after  these,  robbery,  aggnivated  assnult  and  Imttery,  larceny,  receiv- 
ing stolen  propiTty,  rape,  arson,  Inirglnry.  rtot,  breach  of  the  peace, 
attempt  t<i  briln;  public  officers,  embezzlement  and  tiiiwippropriation 
of  ptddic  monev  or  propertv.  defrauding  or  attempting  tct  defraud  the 
United  Stalefl.'&c.  VH.  418,  Marr/,.  I?iG^,-  VIII,  1H4.  5-ilt.  April 
and  ././«,-,  AW.J,-  XIV.  40.  Jmiwnj,  ISf!/*;  XV,  ;iSI.  JA/y,  JSm,' 
XVIJI,  bib,  Jvii'iary.  Ji>VO;  XIX,  311*,  SVU,  .Ajt>uari/,  imii:  XXI, 
VaSt^  F^mary^  1S6G;  XXil,  lie.  .I./*/'"*'.  ■'«««;  XXVII, 423,  ^eewn- 

'Hw?  BrttUJii  <-  Bullcr.  «  Bliil.-li..457;  Williams-  •■.  MijImIl-  Sav.  Bk.,  2  WockIr,  Ml; 
Wotnl"  r.  Wililcr.  ■W,  \.  Vt.rk.  0S4;  Ljiiv  r.  Sii^Hrnitin,  IS  tItiBk.,354. 
'.fw  Horn  r.  I..«-kharl.  17  Wjillww,  5W). 

IrifiOli— (IJ 3(1 
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Jrt",  ISGSf  522,  FSniary.  1869;  XXIX,  157,  338,  Auymt.  2869; 
XXX.  :JSO,  ms,  .)/.'//  and  S^pteihfMr,  1S7V,  vU-. 

1684.  Not  itiiri-i>(|Ufiiily  tluf  L-rime,  atj  clmrgvd  and  found,  woe  a  com- 
b'mntion  uf  i\w  two  Hjiecie^  uf  ofTenunt  above  indicaU'd.     Ah  in  the 

ease  of  the  iilhrg^od  killiti^.  hv  ^liociliiijf  <»r  unwnn-aiiUilily  bai>h  treat- 
meiit.  of  ollictu's  ur  i'oldifi>.  afU'r  lliey  bad  nunvndmvd.  or  while  tbev 
were  held  in  coiitinomout  a»  prij*oiier»  of  war;  of  which  offciK-es  per- 
sons were  in  seveml  races  durinjf  the  war  of  thi'  KoIk'Uioii  convirlfd 
by  railitary  i-om mission**  under  (he  *:har},'o  of  "  murder,  in  violation  of 
tbelawsof  war."'  VII,  3<li),  Marvh,  IHdJi;  XVII.  455,  and  XIX.  :i:il. 
Octof»T,  isfjr,:  XX.  ♦):»(».  ,i/,N/,  hW). 

1685.  From  tlio  jurisdic-tioii.  however,  of  military  (^oiiiuii^^iouH  under 
the  cirt'umstnnces  above  indicated,  are  properly  excepted  sueh  olTences 
a»:  are  within  tin-  Icpal  t'<»piii/.unee  of  the  ordinal^'  rriaiinal  eniirfc*, 
when,  upon  the  eslahli-shinji;  of  military  j^overnnient  or  of  the  ntufiMof 
martial  law,  sueh  ooiirt**  have  been,  by  express  de.sijrnation  or  In  fact, 
left  in  fall  ojH'nition  iind  ])os«e.s-*ion  of  their  usual  |K}wers.  Thus, 
<luriii);  tlie  coiisiilenibhr  pi-riod  of  the  war  piMidJiij^  whieli  the  District 
of  CuUinibia  was  praetically  pineed  under  a  mild  fonu  of  uiartial  hiw 
(j*ee  §  lU-tS,  aitie)  ordinary  eriininal  otfences  (-onnnitted  therein  by 
eiviliant*  or  military  per.sons,  of  which  tliere  was  not  expretisly  vested 
by  statute  (ntt  by  the  aet  of  Meh.  3. 18*i3,  c.  75,  a.  30)  a  juristiietion  in 
military  courlH  eoneurrent  with  that  of  the  civil  ti-ilmnid.-s.  were  in  gen- 
enil  allowed  to  bt-  taken  eojjfnijsnnee  of  by  the  latti-i',  the  .-MUiie  liein^  al 
no  time  Meriously  interrupted  in  the  exercise  of  their  judicial  fuueliuns. 

1686.  So.  in  a  Slatt^  or  district  when*  niilitarv  jjovenmn'nt  or  martial 
law  ha8  not  prevailed,  or  having  prevaileii  for  a  time  hm^  cetused  to  Ije 
esercii^'d,  and  the  i-egular  criminal  courts  are  open  and  in  ojieration, 
a  military  couiniisslon  <'aniiol.  be  etiipowei'cd  [o  ii.^Ninric  jurisdirtion  of  a 
public  oU'em-e,  iihbonj^b  tlic  riiitioii  Iw  still  involved  in  war."  iX.  (J.'u. 
'Styitemtter,  Jfta^;  XU,  4-^2,  ./«»*/•, /WJ;  XlV,iiHi,  A/fti/,  JfiffTi;  XVI. 
298.  .fmi4,  tXfHi;  XXX,  M,  .M-,/.l.t(!!).  A  furfioru  wheiv.  at  the  dat* 
of  the  ofTenre,  there  was,  pro]K>rly,  no  Mtale  of  war  in  which  the  nation 
was  involved  with  an  enemy.  Tliu.s  /i*7f/,  that  a  military  eommission 
couUI  not  legiilly  be  convened  for  the  trial  of  Indians,  for  violation-*  of 
the  laws  of  wnr,  on  account  uf  ibeftrf.  roblH'Hes,  and  murders  eonmiitteii 
by  them  upon  incursions  miide  into  the  Stat4'  of  Texas  where  said 

'S*i-4;.  C.  M.  '>.»«»;.  War  Ik-i'l..  Is^J-l;  ■In..  IW.  fi.,  IHW,  A  iui>n.-  rvxvril  illuKinitiou 
wiurtlur  imni'iiail  offi-iinMit  tlu-  M'ltloc  IndianHf  trii'^l  by  military  (ttnirninalon  in  July. 
lK7:t|,  wriii'li,  Hn  ft  tn.«clj(.'mii.-«  kiliiitK  "f  *ri  eiieiny  <liii-iiiK  n  b'lxt-,  uas  rliargtil  m 
"munU-r  iu  violftti'^ii  of  tIk-  I«w«  ■>(  w«r."     {(t.C.  M.O.  :j2.  War  Dui>t.,  lara. ) 

'8f<>  thcHi^iliitumw  of /Cr/y!r<fMilli^iui. -I  Wxllttcc,  1:  ttlti<o  Mllliean  «'■  Ho%'ev,  3 
Bitw.ll,  13;  /.,  vr  Miiriiliv,  WoulworUi,  143;  Devliu  r.  \5n\Wd  Htiitwi,  12  CL  Clu..  *7l; 
I2  0i»in9.  .^t.  Oeu.,  VM.' 
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Intlinns  (iiiilikt)  th»f  Modocs — «ee  note  to  ^  1684,  ante)  were  moi-e  raid- 
el's*,  with  wbo»e  tribe,  as  suth,  tbe  United  State's  wjis  not  engaged  in 
war.  and  whwe  uiimej',  therefore,  were  not  <-oiimiiitedjl(ie/nntffM/f'.* 
XXXVl,  2'il.  Jaiiiiam,  1S70. 

1687.  WlieiT  tlip  -Srnte  was  not  imiler  nmrtial  law  or  military  gov- 
ernjiient.  the  fiict  tliat  (he  *>ffiMR-e  wiw  comuiitted  liy  »  pri^-oner  of  war 
ata  prison  uanip  (within  the  State)  for  the  contineinent  of  prisoners  of 
war.  and  guai"ded  l>y  Fedeml  troops,  wa-s  ht^d  insuffi<-ient  to  ^\v^  a 
military  i-oiuiiiiKsion  jiirisdii-tioii  of  the  case.  X\'.  3^S,  J'l/n-.  ISOii. 
But  hrUi  that  the  luviv  fact  of  the  appointing  by  the  Executive  of  a 
•'provisional  gfjveiiior"'  fur  an  insurreetionary  State  in  <?Line.  lN(iS, 
prior  to  the  date  of  the  pixicluuiation  (of  April  -1^  18tilj)  dci-laring  the 
war  ul  an  end  in  that  State,  ami  wliile  the  territory  of  the  munc  still 
remained  in  military  o<.rupation.  did  n<»t  opel-ate  to  oust  iiiilitan'  com- 
luUsioiis  of  jiirisdicltoii  of  ciiiiiinal  oll'ence.s  eouiinittetl  within  the 
State.'     XVI.  415.  ./w^y.  1865. 

1688.  II  is  II  further  reNtrii-tiun  upon  (]i<>  jurisdiction  of  the  luiUtan' 
eonuuishion  that,  except  where  it  nuiy  be  investi^l  hy  statute  with  a 
jurisdiettoii  conntrrent  with  that  of  eourts  martial  (as  by  tmix.  30  and 
S8  of  the  aet  of  Mareh  3.  IStJ^l).  its  authority  cannot  Ik-  extended  to 
the  trial  of  otftMiei-s  whieh  are,  specitifully  or  in  ^enenil  t»THiJi,  made 
cognizable  and  puiiisliahle  by  courts  uiHrtial  by  the  Articles  of  War  or 
other  slatute.  In  repeated  instanws  during  the  civil  war  the  proceed- 
ing^  of  military  cimimissioiis,  in  cascj?  in  which  thew  tribunals  bad 
improperly  assumed  jurisdiction  of  offences  legally  triable  by  court;* 
martial  only,  were  reroniinendi-rt  by  the  Judge  Advocate  Genenil  to 
he  diwapproved.  I,  40S.  4JS:i.  /M't-n./pv;  lS(i4;  VII,  440,  4J>*i.  Aj'rU^ 
laCi;  IX,  m\,  June,  1.SG4:  XV,  3W.  ./mifi,  1866;  XVI,  73,  Aiml, 

iftnr,;  XIX,  (is.  oMf-r,  imrj. 

1689.  A.s  to  thes|je^-Hd  itiaMittfrtj  jnriMdieium  with  which  the  inilitui*y 
commission  has,  in  certain  cases,  been  invi-stcd.  the  acts  of  Congress 
by  which  this  has  been  conferred  and  defined  have  already  been  i-ited. 
Of  these,  the  provisions  of  the  art  of  March  'A.  IH(i8,  by  which  a  juris- 
diction, concurrent  with  that  of  the  court  martial,  i^  given  to  this  tri- 
bunal in  ciLHo.'*  of  >tpi^.  is  the  only  one  now  in  force,  being  embodied 
ill  See.  134.S.  Kev.  Sl^ 


'An  to  the  nature  of  Itie  hoatility  wliidi  luiiy  ptvpcHj-  briug  Indlaiii'  "within  the 
dwcriptJiH]  iif  |iiiI)Ur  oneiiiifTH."  iHiiii|iiLre  IS  Opine.  Al.  Gen..  471.  That  a  rlirtai-licid 
hftiii]  i.f  iimntii<Ui)>r  Irnliaim  was  not  an  "t'riciiiy"  in  the  *pnw  v\  tht-  nrl  nf  Mih.  S, 
1W»  (Sw.  :W}tf,  Kev.  Kts. ),  provi<liiii;  fnr  t)tc  intikiuti  uuimI  m[  iluuuiiR.' eu»'taini-<l  by 
the  cairtun:'  <ir  (Iwinii'linii  (i(  i-ffrliiin  jimpertv  "liv  an  eneuiv''.  wiw  held  hv  the 
Sunitnip  Court  in  Stuart.  \:  llniM  Siatft.,  Is  WaJlH.V,  K4. 

'Sw  lUrldiiitf  '■.  State.  W  Ark,.  315.     Aad  oouiiwre  13  O] 
min  r.  Tenacaace,  7  Otio,  616. 


uouiinre  13  OpLua.  At.  Gea.,  65-A;  Cole* 


MILITABY    COMMISSION — n'RlBDICTIOX. 


1690.  Under  the  lattwt  of  Lhette  act^,  the  ''KufonBtniftion"  Aotof 
March  3.  IStlT,  in  sec.  3  of  which  the  coniuiandcrs  of  ihc  uiilibiry  dis- 
trivtn  I'otwtitnted  thereby  were  empowered,  in  thpif  discretion,  "to 
orE:aiiize  military  eoiMniissious,"  in  lieu  of  the  ""local  civil  tribunals,'* 
for  Ihe  trial  and  ])uniHhmcnt  of  "all  disturhei-s  of  the  public  poove 
and  criminals."'' — it  was  /Wrf  by  tho  Jndge-Advoi'ttte  General  as 
follow  !*: 

(rt)  Tliat  tho  uiilltary  commissionfl  eonvenod  under  the  act  would 
properly  be  jrovcrned.  tis  tn  tluir  fonu  of  prm^c^nre.  by  the  rules  and 
fonii.4  governinjf  military  commiHsion.s  under  the  law.-t  of  war  (see  S 
lfi78,  <ni/f),  while,  an  tn  tiieir  iurindiction  iin<!  power  of  punishmpnt. 
they  would  in  general  pi-oiH'rly  \h^  rejfuliited  by  the  local  sifttute.s 
governing  the  courts  for  which  they  were  auhstttutcs.    XXIX,  4i>rt, 

(h)  That.  Wing  subHtitutes  for  the  State  criminal  courts,  they  were 
authorized  to  take  cognizance  of  otTenccs  committed  (but  not  brought 
to  tviiil)  Infitre  the  date  of  the  act,  equally  with  those  cotuniitti^  ",/?'/• 
such  date.     XXV,  424,  Ma^ch,  JS6S;  XKYl.  234,  .Vov^^ti.f^;  m7. 

(c)  That  cases  of  soldiers  offending  against  the  criminul  law,  whojic 
offences  were  not  within  the  jursdiction  of  a  court  martial,  might 
legally  be  brought  In  trial  twfurc  military  commissions  convened  under 
the  at-t.     XXVI,  4i>T,  Marth,  1S6S. 

{il)  That  commissions  ordered  under  this  act.  l>cing  in  lieu  of  the 
State  tribunal,  could  not  assume  to  take  cognizaace  of  a  case  within 
the  jurisiliction  of  a  court  of  the  United  !!>tate9  in  operation  in  the  dis- 
trict.    XXVIII.  01  :J,  May,  h%0. 

(r)  That  sentences  duly  adjiidged  by  commissions  convened  under 
this  statute,  and  which  had  been  duly  and  tinally  appi-oved  by  the  ooiii- 
potent  authority  (see  sec.  4  of  the  stiitule)  might  legally  tje  executed 
prior  to  the  jMissage  of  the  act  admitting  to  representation  in  Con- 
gress the  State  in  which  the  offence  was  committed;  but  that  eucbeen- 
teuccs,  not  earrie'l  into  effect  (or  of  whicb  the  execution  had  not  been 
entered  up<m}  at  that  date,  r4)ul(l  not  tliereafter  legally  W  enforced.* 
And  /((/(/generally,  that  all  proceedings  of  military  conimission.s  which 
ivnwined  pending  or  incomplete  at  such  date  became  thereupon  ter- 
minated. XXVU,  yj.  y<i.Vt3,  ./uft/.JSCS;  XXVIII.  H,A>u/n^f,  J^VS; 
XXIX,  tl2u.  Jf/jittari/.  1S70;  XXX.  181.  2[utxh,  tS70. 

1691.  The  juriMiction  of  a  military  cumuiission  convened  uiidcr  the 


''nw  I'ctwlitmionality  of  tlii.i  acX  (ind  the  k^pnlity  of  tJio  insftitutinit  under  ttof 
niilitary  <->>uiini.>«<io]i!i  werr-  iitlirTii<_-<l  iiy  At.  lien.  Hi>ur  in  ^^  0|iiit#.,  otMt7. 

•t"(*niiwiv  l*iiin-il  Slati'fj  r.  Tyiivii,  11  Wailwf,  SK,  wKtTi-  it  ic  Ui.'1'l  dial,  "tbern 
ran  Iw  no  letcHl  conviction,  nor  any  \-alkl  juilfnui'iit  jm)ni)nm*oil  ujion  conviction, 
tutlcwa  the  law  c-ivutin),'  the  oKenoe  w  at  tlie  tiiuc  in  cxi8t(>Rc»."  And  to  a  eiuilar 
etfed.  aee  Cnited  Statue  r.  Flnlay,  1  Ab.,  U.  8.  K.,  3A\. 
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luw  of  wui'  niA.v  )»  exer(^it>ed  up  U>  the  (late  of  a  peace  ag;rei.>H  <i])on 
IwtwiTn  ttiL'  hostile  pnrtier*  or  tliedeclnnitiiiH  liy  thfroiripptPiitaudior- 
itv  of  the  toniiination  uf  the  wnr  .status.'     XX,  4.S4;.  Maiih,  iSOH. 

1682.  A  luilitarv  eori»ni8sion,  convened  for  the  trial  of  offena'H  under 
the  hiw  of  war.  1ms  no  jnrisdji'tinri  of  eivil  siiils  or  prni-eediiigs,  either 
bailed  upon  i-ontmot  or  bronjjht  (o  rwover  riaina^j*  oti  aeeount  of 
priv-ate  tniiisaetionH  or  [HTsotinl  injurieM.'  Ill,  XWi.JHhj^  WiS;  V,  liti, 
Octoli^;  JS63;  IX,  Ui)6,  May,  JSC^;  Xi,  037,  Aprii,  li<S5. 

MILITABY  COMMISSION— SENTENCE. 

1693.  Kxei'pt  in  it  eusi?  of  a  spy  whtme  sentence  mu-st  Iw  death  (Sec. 
\'M'.\.  Kev.  St^.)»  t:he  diseretion  of  the  njilitmy  c-onmiLssioD  in  the 
iiiiiHwitiun  of  sentenec  is  not  in  terms  restricted  or  detined  hy  the 
exii«tinj;  law.  VII.  f!^,  •Ainuari/,  IHO^.  The  sentence,  however,  should 
award  a  crlininal  punishment:  ii  judgment  of  debt  or  thitiiajjes,  on  con- 
viction of  n  criminal  otlencc.  would  l>e  irrppulur  anil  properly  disap-, 
proved.  III.  1!'0,  Jiihj,  ISGJ.  Where  ii  uiilitiiry  ronuMU.«ion  waa 
acting  under  the  reconstruction  laws,  jxuctically  us  u  substitute  for  a* 
Stale  criminal  euurt,  /W^/  that  it  tthuuld,  in  ^mu'CuI.  in  di'termiiiiug 
the  proper  lucn-sure  of  puiitshuieut  to  he  inllicted.  tiike  into  eonsidera- 
tion  the  State  statute  law,  if  any,  pi-e»cribiug  the  penalty  or  [icnaUics 
for  the  offence.*    XXIX.  i^)ii, '.Yfjvcmhe,\  lS6i/. 

16M.  A  luilitJiry  eoniinl^sion  before  wJiidi  an  enlisted  ni»Ji  lias  ^lee^] 
legally  tried  and  convicted  is  eunjoweitiil  to  include  in  hissenteuee  the 
punishment  of  dishonurable  diselmrge.  Trials  indeed  of  soldieii*  by 
military  coniiuissiou  huve  not  iK-eri  frequent,  and  sentenecs  adjudyed 
by  theui  of  dishoiionible  disc-harjre  have  twen  still  moi\!  rare.  41,  IS, 
J%,  ISW;  62,  m,  I'^trmm/.  W.%.^•  60.  ^^^.  4W,  June,  lfi93. 

MILITARY  OFFENCE. 

169fi.  Military  offeneet*  proper  are  simply  violations  uf  the  laws, 
ordei"*,  or  rules  of  discipline  governing  the  niililary  stale.  Such 
offeuoes  are  neither '^felonie^"  nor  **uilsdeiueanorH''  in  the  legal  seiiao 

'See  14  Opine.  At.  Geti.,  250,  where  rhJH  priin-iiile  is  Applied  tn  in  Iiidiiin  war. 

'Si-vStttU'«..Stilluift»."t'olilw.,»il;  U.O.I.  1X-i>1-m(  tiie>Ii.-*«.>uri,  18(ji.  .^Htntiie 
C'l'V  Jiiri.-^lirtlim  <<i  I'ptH'ial  I'Oiirt^t  and  coinini>«8i(rn8  ineUtute<1  duruiK d>«  mil  war,  oeu 
iiorc  til  %  loTi,  iii\U. 

'Exwpt  wliiTi'tlnMleRth  fCiUeuci'  wne  ppjnounoi?<l.  ttie  punishment  aiijudj^  liy 
Rtililary  eonunn^ioti^tlnriti^'  tin-  war  uf  tiio  re)>olli<^n  wu.",  in  tlie  iffeaX  muiurily  of 
»"aw««^,  an  itii[iriM>iiiiir-nl  for  a  <t-rtain  t*■T\^\  or  "till  Ihn  eml  ol  the  war."  FinL-s  were 
mmK-tinii><  imp-jsml  and  u  winlinK  Ijeyiml  the  lines  ol  the  l".  S.  forrpB  wjw  in.t  liifn.'. 
qm'til.  A  nmH^'fitiiin  uf  ]ir'>iN'ny  wo.**  nl'^o  ni-i^fioniilly  ailjiKlift^i.  In  luuuy 
iii^atAnces,  HI  lii'ii  ii[  Biiv  jmiiwliriifiit,  it  was  din-itei)  <ir  nintiiiiii-niiL'-l  hy  ttit-  cnm- 
iiiiwion  that  iIil-  uitumhI  lit  rwjuiivd  lo  lakw  an  uatli  of  Hlleniauirtf,  yr  give  a  jwrgk-, 
011(1  in  3onie  ciise^  n l>ti>  to  ^ive  a  Iwnd  fur  fiitun-  inyal  Ih-IikvIot. 
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of  those  terms,  nor  can  an  officer  f>r  soldier,  convicted  of  on  oifenceof 
lhi»  cliisji.  properly  l>e  subjected  to  «ny  of  the  conseiiue net's  Btlachiiig 
to  u  felony.  LlII,  14,  StpttuJjvr,  36'SO;  27,  "1.  .^eptrmha;  lSi>'it.  Thus 
helt]  that  a  "wldier  convicted  by  a  court  raartisl,  iv^semWed  withia  the 
St«te  of  K«n.«ks,  of  the  offence  of  swewinj;;  falsely  a^-  a  wilnesi*  before  a 
previous  military  court,  could  not  be  snl>jwted  Ut  any  di-^abiUty  attach- 
ing to  a  conviction  of  perjury  a-s  a  felony  by  the  lnw«  of  that  State;  his 
offence,  as  found,  not  beiug  a  civil  crime  but  simply  "contlucr  to  the 
prejudice  of  gtHwl  order  and  luilttary  discipline."'  XXX VIU,  illtJ, 
^uywri,  1876. 

MILITARY  PRISOIT.* 

1696.  The  proceeds  of  sales  of  articles  manufactured  by  the  pris- 
oners at  the  military  pri^ion  are  clearly  public  fund«.  and.  io  the 
ab.sence  of  any  ."itatutor)'  pi-onsioti  in  regard  to  their  disposition — Sec. 
1351,  Kev.  Sts.,  only  rcijuiring  that  they  shall  be  "accounted  for" as 
poceivcd  by  the  commandant — cannot  legally  be  expended  in  repair- 
mg  or  improving  the  prison  building,  or  otherwise,  without  authority 
of  Congress.      XLII.  -'4.  Ortohft;  lh7H. 

1697.  Jh(d  that,  under  the  general  authority  vested  in  the  Secretai-y 
of  War  by  Sec.  1351,  Rev.  Sts.,  to  direct  as  to  the  disposition  of  the 
articli's  niiiuufacturi'd  by  the  convict.s  at  the  miliiary  prison  at  Leav- 
enworth, ami  in  the  abseiu-e  of  anything  in  Sec.  8716,  ^\.  St*i.,or 
elsewhere  in  the  Ktatute  law  i-elnting  to  contracts,  prpcluding  such 
action,  the  Secretiiry  wa-s  empowered  to  order  that  the  shoes  made 
by  the  pri.sonei-«  should  be  turned  over  to  the  tjuarter master  Di'pari- 
ment  fnr  issue  to  the  anuy.     XLI,  itl,  OrU^i-r.  IH7M. 

1698.  Hr!d  that  the  provisions  of  Sees.  1345  and  liU'l,  Kov.  .St*:.,  in 
re-spcft  to  the  oi*gaiiizing.  *&c.,  by  the  Secretary  of  War,  of  the  iMiard  of 
government  of  the  military  prison,  did  not  simply  vesta  discretion  in  the 
Secretary  to  do  nv  not  to  do.  in  whole  or  in  part,  as  therein  prescribed, 
but,  imposing  ns  (hey  di<l  a  public  duty,  should  be  construed  wn  man- 
datory upon  him.  and  thiLs  as  proiwrly  re<[niring  him  t(»  maintain  nuuh 
board  with  the  meniUM-s.  both  military  and  civil,  as  s|jeciSed  in  the 
furiner  section,  and  with  it  tu  visit  tint  prison  a»  directcfl  in  Sue.  1346. 
XLI.  t.I"5,  St'pkanher,  1S7'J. 

'The  tenii  "convirtwl  of «  felonv,"  employed  in  Sec.  1118,  Rev,  W«.,  m  amended 
by  iht'  m-t  (ff  Fell,  27.  1S"7,  forblildiiit;  \\k  vnWelnwnX  of  txireonn  '■('I'liviotecl  of  n 
fekiuy.''  refi-ra  rli-arly  to  a  ronviLtinn  by  a  i-riminal  i-.nirt  i>I  the  L'niUxI  Stale*,  or  of 
n  suite  or  Tprritory  (or  of  the  itiwlrii-t  of  Ct'liiiiii'Iiii  of  fin  iifleiiie  in»i!e  a  ft^lonv  by 
ihH  lawH  I'f  llie  »inii-.  or  liy  llie  eitinmoii  law  as  rmi^iiizi>>1  llH-n-m. 

'Tho  military  pri««i  litTc  rcffmil  to  wuh  tfif  militury  pri-rou  ut  Fnrl  1j(>Aroii worth, 
Kaiw.     Tlie  Kutidry  I'ivil  XkX  of  Miirdi  'i    IKU-i,  pmvulwl   for  its  iniiHer  imiu  the 

[  Jusiice,  llic  pritH^ri  to  In-  iheniifler  known 
the  transler  wm  duly  ctftcicd. 


Departincnl  f»(  Wur  tii  thti  I)o|Mirtiufin  <> 
am  the  I'nited  Stat«*  I'cnitentwry,  and  tl 
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MUITARY   RESEBVATION.' 

1699.  A  military  reHcrvulion,  living  simply  territory  of  the  ITniiwl 
SUitetii  witlidrMwn  from  t^r,  pre-emption.  &(%.'  tlie  im^rci  fart  of  the 

'Thv  Cons-litution  I  Art.  IV,  Soc,  3,  par.  2)  Iisb  vt-ele-I  in  t'onjtnwB  the  esi-huiivi'  fiower 
"tftflicpo**  of  ami  niiike  nil  iuhhMhI  mlraaml  rf^ulttiiuiii!  ivptKvtiiig  tht:  inriiniy" 
[hfUl  ill  C.'.S,  ('.  <initit>t,  14  Tetera,  537,  to  moan  ""laiiLb"  >  "nr  <ah»-r  |iriiiM.-rty  W-loiig- 
iiiB to  Ihe  Uutteil  Staits."  As  in.''jn(«'iutiiw  pt-rliaiw df  tla-  imU-tiiiitfMv-w  ui  ihia  Kmnt 
{sec  7  Opinf.  Ai.<icu..i;i  i  nn  ^'t'nvni)  fiuu^tiiH-nt  providing  f*>r  tliu  wtlinir  apart  of 
Iai><1  ("tr  riiililary  rt^^iTi-iiri. nir.  ha*  ever  l>wn  tnK-lt'  l\v  (.'I'Tiiirww.  In  ii  fi'W  rjweH, 
imlit"!.  u  I'lHvial  aiithi)riiv  tiMtHUil)li)'li  a  military  n-wrvi-  lia»  l«rn  o 'nfiTTtd  upon 
th*>  rn,«dent  liy  jftatnt*-,  liiil  thf  )fniit  majority  cf  Hw  mililnry  nsfn'iitii.nn  hcroto- 
UfTv  Uicatvi  or  ii"w  cxijitinii  have  Ix-en  ntmle  Ity  (lie  friTiilcnl  wilhunl  any  dich  fpe- 
rifif  iinlJiority  wliau-ver.  But  tliou^h  ni> )ri'm''nil  aiitlHirity  Han  bwii  iliivftl v  invun 
byiouinvw  hir  the  n-st'mnp  of  laiidi*  for  military  purp-r^'ji.iin  nut  In  ■rity  ft  .r  thf  pur- 
[Mwe  has  been  iWmt^l  tc<  exiM.aiKl  ihix  authority  i»  fouixl  in  the  lumiji-ot  th<>  Kxt'i-ti- 
tivf  tlfpiirlmi'nt  of  tlti<  (iovrninnnt.  an  iiclirvi-tiy  Murihufti  hy  C'oii^T\t«  in  rvpfuU*'! 
pre-eni|'Iion  acts.  nct»  relatin}*  In  tin*  mirrfv  of  the  piiMic  Houinin.  ftppn*priatii>n 
»»^s.  Ac,  in  nhivh  Ijinitf  n-M-rviii  f(jr  military  Jiur|"JW)'  by  lliu  l'r\*«Ji*iit  lime  Ivi^n 
in  ^i-ni-nil  teniix  fXivplol  fmrn  mUc.  exviitplfl  fnui  eiilrv,  Sn: ,  or  it(>ecial  prMV  ii^ion 
htm  Ix^n  inailc  for  ihi-txwl  vt  iuipncivcinmt*  t<i  bi-iTt-i-tnf  iii":iii  thenanw-.  In  Ciriiwr 
p.  .Mi-l>..nniil.  *i  W'uMsu-v.  :J1S1,  the  1'-  H.  Siijirrnn?  Conrl,  (>v  Fii-M  J..  oI»kt\;w;— 
"From  an  i-arly  |>LTi<Hl  !n  the  hi>'tury  of  lIil-  Govi-miiH-iil,  It  iiiu>  hti-n  ttie  pmctire  of 
the  [Vwiiilcnt  toonh-r,  fmui  iLme  to  time,  (w  the  (■xipi-ncifi^  of  th**  piililic  wrvitc 
n■>luir^1l.  uiirtvl"  uf  larnl  Lieloiitfint;  (o  Viv  Initt-*!  Stat*-*  to  In-  r^wntjil  fnim  wilu  aiul 
«-t  apart  lor  [nililic  iih'C.  Tln-milliorityol  iIr-  Pn^iiieiit  iuiliij'n'»'|'vct  lj'iwi>^nizi.''l 
ill  nnmcrrtUH  n<:ti<  of  ("untfr*-!*.,''  Theoirtirt  Dion  cili*s  Hevernl  tttuinti.'--*  a-«  onntAinin^ 
tliie  rvt^'oKnilion,  iiii-1n<tinkf  Ihe  T'n'-niipli<'n  «i-t»  of  May  211,  litl*),  itnil  Sept.  4,  lM4l, 
one]  juiili*:  "Thir  ai-fioii  of  ilii-  Fn-.-iiK-n1  Jti  tin.-  milking  the  (miliinryl  n^*'r\'iiii(«nri" 
(the  litle  to  w  hirh  wac  at  irwiie  in  the  (larlu'iilnr  caee)  "  was  imlirwtlv  iipiirovivl  tiy 
tin-  li^lulton  of  ConirreH- iti  uppnipriatinx 'n<<m-yt!furlliv  enuritnii-tioii  of  fi.rtifii-a- 
HonAand  other  piilitic  works  upon  them.'*  And  eco  Itf  t>pins.  At. Grn. .;)K1:  14  i'/., 
182:  17  itf,,  iW;  \\"iU-i,x  ..  JarVwrn,  Kl  IVten-,  612;  V.  S.  r.  Hare.  4  8awver,  <153; 
rIko  r.  tt.  r.  R.  R.  BridiiB  Co..  «  MiU-an.  517:  1  Und  Dec.  I  Int.  Dept. ),  3D.  702:  6  ''d., 
IH.  :n7;  i:f  i-t.,  41'fi,  flU7.  n-iS;  H  Fed,  Ifcp..  H8.1;  lli  .Vf..  «9:  W.'  V.  8..  7.T!:  101 .-/..  7(18; 
&\V}i1l..  (WI. 

Il  it  iiiur\-uvt:r  lo  l>e  iiouil  tiiiit  [hv  pnjvi-iuiL  \>i  ihu  Kcl  »t  1841,  rvii-rriHl  to  by  the 
Supreme  (.Vmrl.  haMheenincorpomtf*!  Hiiiit^em'nilenitftmt-nt  in  thf  FU'Vtw-'l  Mutiitoa, 
in  Iht^f'hapler  (Ch.  4o(Tillf  XXXII  |  on  pn*-em]ilii)iti>:  S«'i.22.*iS  esprv)«iy  except- 
iuii:  fr>»i>  the  lariitpof  l\\v  Tniuil  Stain-  "«u)>Jt-i't  lo  thtr  ritf)>lt^  of  prt-t'iiiolion'  — 
"faiul:'  in<ln<i(tl  in  aiiv  riiurvnluru  liy  any  tri'flty.  law,  or  pfrlanmtrofi  of  tlio  I'n-si- 
licnt  foranv  purjioHr.  An'l  m^r  ii^\  STllKl,  ■■j>t-rilU:ai1y  cxi-vplinv  military  n-wrva- 
ll(>it»>fn:)in  the  ••|<t-ni1t<>ii  of  lUv  [aur<  auihoriviDirthr  eoluhtiiJiinu  of  ijiun-viteni. 

Tint  "imTi'lamatii'm  "  of  thf  lYi^dMit  nwr-rvinjt  land*  (or  military  |inrpiirte.t  Is  ii«i- 
ully  in  ifii'  form  of  a  military  m-n^ral  onler.  iMiittl  iiy  tin*  Siiivtary  of  War.  whotu* 
fliH  In  tliii<.  a»  in  othoriKluiiiiiKtralivc  pr'>rfi:ilinu>-  pcrlainiut:  to  tbo  iiiiUraryndininif>- 
traiion,  i.-(  In  Ii^mI  iiinl^'niplatioii  the  lut  of  the  I'reeidf-iit  whom  he  reprc^iTir.'".  S(v 
{  22tH,  /KMtf.  Hill  no  Ufjui  of  a  ilejiiirlmenl  •n-  ext-eutive  Dfliiial  iuJtrior  to  the  I'lX-sri* 
il«nt  vma.  of  hia  own  anthoriiy.  make  a  rt-siT^alion  of  pulilie  land.i.  The  i<ower  ie 
v^Mtfdoidy  inl'onjfTTfWaml  the  rm-iilent.     I'liited  Stiite»r.  })ajn',4  Saw  y<T,(ti'):t,(UK>. 

In  thifl  iionnwiion  inav  !>»•  noted  Ihe  rn)in;r  of  Atty.  t-len.  Untex  ( 111  l)]iin-t.,  SW) 
in  opiMiHilion  t*i  tlml  of  .Inatirc  Mi'ljeiin  nf  the  Supremf  Court  (in  t'nited  StatM  r. 
The  Kailmad  ISrid^te  Co.,H  Mrl*iiu.S17),liiit  ap|«rentlyronmrre<1  in  by  Attv. <Jtij. 
U'llliami'  (14  ()pin«..  L'46i,  to  the  effect  thai  where  u  tract  of  hind  of  the  I'liitwl 
Rt»ti^  has  oiiiT  iMfU  litially  n-ser^pd  (i>r  military  piiri»nwf,  tin*  Pn-roilrnl  if  not 
empowerpil.  in  the  atHenc>>  of  authority  fM.iii  ("oiijjrcse,  to  n!inipiit.h  mith  ri'Hv^rval  ion 
&»•!  rvHtiire  the  land  n*erved  lo  the  (w"*?™!  bixly  of  Ww  puolir  l&ndt>.  See,  iilw, 
2  liuid-  Dw.  (Int.  Uept.k  iJfti.  (Wtl;  5  id..  «:«;  «  iW..  tO. 

^Kee  7  0|aiii>.  At.(rt>n.,  ft74-S:  sIimi  14  id.,  557.  That  it  ia  "not  open  to  the*  emirla 
oo  a  qut.«ti«>n  uf  juri^liclion  to  iDtjuirv  what  may  hv  tlii*  actual  usee  to  which  any  pof 
twii  of  tbcf  ivA-Tve  \*  tumpumrily  put,"  wu  Bcnsun  r.  L'.t^..  146  f.^.^SSI. 


172 


tFSERVAl 


e«tablii«hin>r  of  wucb  u  rp-'*rvaiion  caunot  ufft'ct  tbt*  powor  of  the  State 
or  Tcrrttoriul  authnritie.t  (iu-L-onlHi(f  an  it  may  Ik*  litcatwl  in  a  State  or 
Tpt'ritory)  to  sen-e  civil  or  criminal  process  therein,  or  to  uttuch  or 
levy  n]H»n  perH<»naI  pixjperty.'  pxcept  in  so  far  of  ciuii-se  an  such  nen*- 
ice  tiiuy  fw  .specinlly  preclu<led  or  redtricted,  by  law.  as  to  iiitlitArj 
persons  in  genernl.*  Whei"e  indeed  there  has  iK'en  a  cession  of  exclu- 
sive juris<lii'tion  over  the  larvrl  by  the  State  to  the  United  States,  the 
question  whether  Uie  Stale  authorities  may  stilt  serve  pitK-etw  within 
the  i"e»ervation  on  account,  of  liahilities  incurred  or  crimes  committal 
outside  of  it'«  limit'),  irill  depend  upon  the  torms  of  the  cesj«ion. 
XXXTX.  :.41,  jy«,v,  l<t7S. 

1700.  Held  that  an  act  of  Congress  g^'anting  a  railroad  company  a 
right  of  way  through  "the  public  htnds"  of  the  United  States,  did  not 
authorize  it  to  enter  anrl  construct  a  tnick  upon  the  soil  of  a  military 
recurvation,  the  same  heinj:  no  |«irt  of  the  "public  laml-*";*  and  that 
such  entry  «'as  thei-ofoix^  a  tres|>a.ss.  XXXIX.  140,  Amjutt,  1S77. 
Similarly  hrhl  wheiv  the  acts  ^mntod  rights  i»f  way  thiYtugh  the 
Indian  Territory  iind  ]  ndiaii  resen'ations.  lands  and  allotment'^.  C'ardii 
6S4»).  Srpf.-wh.-r,  IS^ff;  7573.  Fehrwirtj,  1000. 

1701.  I^nd  which  han  been  set  apart  as  a  portion  of  an  Indian  re«er- 
ration  under  a  H"oaty  ean  not  he  occupiiHl  as  a  military  reserve:*  nor 
can  even  a  niilitarv  post  be  maintained  thereon,  in  derogation  of  the 
terms  of  the  treaty  or  ngaiust  the  couseul  of  tbu  Interior  I>e|»rtaient 
XXXVUI.  ITy,  Jnhj.  lUTd. 

1702.  Jfehi  \\\\\i  the  act  of  March  3,  1875.  c.  151.  "to  protect  orna- 
mental and  other  tree.-*  on  goveinment  reservations  and  on  lands  pur- 
chased by  the  United  Staten."  &f.,  which  makes  |>enal  the  unbiwftil 
cutting  or  injuring  of  .surli  tre<w,  was  clearly  iu>t  intcnde<i  to.  and  did 
not.  pretdudy  tbu  roa.»^)nnble  cutting  of  wood  on  military  reservatious. 
under  the  diivction  of  the  pi-oix-r  officer,  for  the  supplying  of  the  uec- 
estttary  fuel  for  the  garrisons  ^tationM  thereon;  the  authority  tocf«tal>- 
tii^b  a  reservation,  where  in  fact  lawfully  existing,  being  deemed  to 
include  an  authority  to  efficiently  nuiintaiii  the  «ime  when  eijtablished. 
XXXIX.  S.  Man,  iS7V. 

'8ee  opinion  of  JndK^-AdvoiBte  tienenl  pHhliahn)  in  G.O.HO,  Hdqm.of  Annv. 
1878;  aIm  S  »;».  'lule- 

'  Ae  by  Sfc.  Vi'M.  Kev.  SK.  exemptinc  enlinte*!  men  fmm  nrroW  ('>r  ciTfain  ilf lK«; 
or  by  the  iijjenilinii  of  tlw  imivii'iutit*  ^A  (ht-  .lOlli  Articl)-  uf  War  iw  V>  tlif  .('"rwi  Ut  In" 
observwl  in  inakiiiR  criminal  arrosU  iif  niilitarv  wnmns.    \a<\  Ht-t-  (|  ~'.9.\  and  740,  <iulr. 

*  Wilcox  ('.  .IiM-kson,  i:i  IVtpro.  4y!t.5i:i;  .=>  Upitid.  At,  ti<>ri.  57S;  rtirf..RT(I:  7  i'l.,7*7*. 

'By  Art.  VI.  |>af.  2,  of  thi-  CoiiBlilutiwn  •"all  trt-nliw  iiiiiilc  .  .  .  under  the 
mtlhnrilv  of  Ihc  L'nitwt  istatwi"  »«■  'W'lnnxi  to  be  "  tht-  mijin-me  Inw  of  the  land;" 
and  Indian  n*«ri'ation«  "haveiirfiierHllylMM-n  mudethniiiKh  thp«>x<.>n;'t«eMl(helre«ty- 
niakinu  |«viL*r,  and  in  fultillawnt  "1  iiiaiv  oltliiraiiuiiF."  14  0[>iDs.  Al.  *»en.,  litf. 
Thul  land  cannot  bo  rvaen'tid  or  uivupii>d  fitr  niililHry  ptir|i<ii«fl  to  IJu'  F>ri>juilicf  of  a 
title  prvviuuelv  viwl<.>d  in  an  iiidividiial  or  a  ri>ri*ura>ioit,  wu.  further.  9  iti.,  336;  \i 

id..  m> 
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1703.  Hthl  tliat  thf!  right  to  the  "*  frw  and  open  fxplomtioti  and  piir- 
If  hasi^"  of  minernl  Intids.  uccordcH  to  (■itiz^'us.  Ac,  hy  Siw.  y;-il!i,  llev. 

St-s,  could  not  aiithorizp  an  Piilry  for  ihi'  pm'[>(),s<'  of  prospoi-ting 
[for  niine;^  upon  a  military  rr^urvotioa  om-e  duly  drtined  mid  established 
tby  the  IVesidptit:  the  niineml  lands  intrridcd  by  the  Ktatntn  being 
[clowrlv  >u('h  lius  ai-e  inehided  within  the  ''publir  hind^"  of  the  rnitcd 
[Stated.'     XXXVIII,  r.!»»5.  May,  1877. 

1704,  When>  eertaio  persons  hud  entered  unlawfully  upon  ii  niililiiry 
[resemition  and  had  prcnreeded  to  cultivate  the  soil  of  the  same  for 

leir  personal  benefit  and  to  lead  off  water,  needed  for  the  use  of  tho 

t'M>n,  in  ortler  to  irrigate,  the  grounil  so  euKlvat^'d, — adviseff  that 

commandant  Ih«  iiistru<-t«'<l  lo^ivemich  [lertM^ms  reusonable  iioiu-c 

uquit  with  their  property,  and  if  they  did  not  romply,  to  reuioTO 

tbeui  by  iiiilitury  fon-i*  lieyoiid  the  Uniits  of  the  reservation.*    XLII. 

S56,  A}rri/,  mh. 

f  1705.  In  the  ahMenee  of  any  stalnte  directly  or  by  ocL-easari'  impli- 
cation extending  the  ix>wern  of  the  Iwal  jjovi'rntnent  of  tin*  I>istri<-t  of 
CoUunbia  over  the  military  rcHervaiion  and  post  iit  the  arsenal  in 
Washington,  /u-ld.  that  the  health  ofHeor  appointed  by  the  Conimi»- 
tfionen*  (coiih'tituting'  ^u^.■h  frovemiuent)  would  not  lip  enn>owered  of 
hiK  own  authority  and  without  the  eon^ient  of  thi<  mllitjtry  eoninmnder^ 
to  enter  upon  such  reservation,  and  remove  or  aliat<!  a  nniMiin<-e  deemed 
by  him  to  exist  thereon.  Theetfwt  of  the  legifitatlon  in  rej^ard  to  the 
government  of  the  Di^itrict  is  to  exeepl  therefrom  the  public  liuildings 
[■nd  ffruunds  of  the  I'nited  States,  whirh  are  left  to  tho  chi'"go  of 
Bpeicitied  officials.  Even  further  removed  from  sueli  jfovern- 
:fa  the  reservation  at  the  armenal.  the  same  l»eing'  a  military  post 
jumiandod  by  the  Prei^ident  throug'h  a  uiilitur\'  snlHirdinate.  and  gov< 
[erned  by  uiilitaiy  orders  atnl  re^uIaUons.     XLlI,  iJ70.  J/fly.  JS70. 

1706.  The  Pii'sident's  power  in  tiie  matter  of  militttry  n-st-rvntlons 
in  limittsl  to  the  setting  apart  and  deelarinp  of  the  re.servatlon:  and. 
for  the  purpose  of  adding  to,  and  modifying  the  bniiiidHi'ie-'i  of.  the 
original  re.served  tnu-t.  ii  i-eservation  may  by  re-deelnreil  by  liie  Kxeeu- 

|tive.  SB.  l«a,  /OAnwn-//,  /.•i.W,-  60,  108,  Octf^vr^  IS91.  Hut  the  Presi- 
dent cannot  nn-reserve  duly  reserved  Unds,  either  by  revoking^  the 
order  of  re.'*ervation  or  otherwijie.     SO,  lOS,  #»y>m. 

1707.  After  lands  have  once  been  rcNerved  for  militaiy  pnrpo-ses, 
[the  President,  in  the  absenre  of  authority  from  Congress,  \s  not 
[euipoweretl  to  withdraw  or  rc-^tor.'  th«'ni.      By  the  authoi-ily  indeeil  of 

iof  July  5, 18K4,  he  may  alwindon  a  useles.*  militikry  resetration 

*Sw  HUtliorilkv  chwi  ill  imu-  In  |  17f)0,  nnlf, 

'  A-s  In  the  authority  to  peiiiove  trcspH»era  (roin  military  nmervatiutut,  see  3  Oiiina 
LI.  Oen.,  208;  V  ir/.,  (06.  476;  O.  O.  74.  Hdqre.  of  Army.  1W». 


474 


MTLITARV    RESEBVATIO?f, 


and  turn  the  lands  over  to  the  Interior  Departnient  for  dJi^po^itJon 
and  sale.  But  be  fantiot  re-rewrve  land*  vurv  thin)  turned  over,  thev 
being  no  lon},>'er  a  pait  of  the  public  duuiaiti  1)ut  lautU  in  re^rd  to 
which  Cungre*-*  ha«  expressed  a  different  will.  Nor  can  he  i-e«erve 
public  luridn  for  u>o  of  a  sovereignty  other  thnn  the  United  States. — a» 
for  the  use  of  a  State.     48,  m,  J,iti^,  iSOl;  Oird  1S30,  JV'(/*r«'Ar/-,  IH'J-'^. 

1708.  Where  it  was  proposed  to  turn  over  to  the  Interior  Depart- 
ment,  iindfr  the  act  of  tluly  5,  1SS+.  a  militiiry  reservation  a;^  '"usele^-* 
for  military  purposes."  l>ut  f^ubject  to  the  provisions  of  a  contmct 
permjiling  a  contnu-tor  to  taki-  therefrom  2,'XKJ  coixis  of  wood,  for  a 
military  p'wst,  afii-!>^:'i  that  the  tntnsfer  bti  deferred  until  the  contract 
was  pcrfonued,  the  i-eservuliun  nut  Iwiiij:  "usolesH  ft>r  military  pur- 
poses" dunng'  the  existence  of  the  eoDtruct.  and  furtheriiiori.>  such 
coiili-Hct  might  interfere  with  the  sale  of  tiie  ]&nd  by  the  Interior 
De|)ai-ln»Mi(.     Ciiid  54,  ./r//y.  A7?4- 

170ft.  I^-md  onc4?  duly  rewrved  for  a  public  purpose  I)econies  »e]»a- 
rated  fniiii  the  tmiss  of  publitt  Umd^.  So  hahi  that  u  jiroi-huuution  of 
the  Prt-'sident.  i^-tued  under  an  act  of  Congress*.  oiK-ning  lo  selllement 
lau<b<  in  Okhibuuia  Territory,  could  not  <!mbi-ace  or  affect  land  piv- 
viou^Iy  (iulv  reseivi'd  us  a  iiinitjiry  tinilwr  r*sscrvation  for  the  Ufte  of 
tbo  pi>st  of  Knit  Heno.     31,  :i2T.  AjirH.  1SS9. 

1710.  The  power  of  the  President,  under  the  provision  of  the  act  of 
Muivh  '6,  IS1»H,  to  "  willihold  frnni  sale,  and  to  gnitit  for  public  use  to 
nuinii-ipal  ror[>ora(i(iiiH  in  wbicli  the  wuiie  in  situiit<.'tl.  all  or  any  por- 
tion of  any  abartdorn-il  military  reservation  not  exeeeding  twenty  acre« 
in  one  pliu-e."  extends  only  to  such  alwmdoned  niilitiiry  ifM-rvationH  or 
pirtji  of  abandoned  military  rewrvations  as  lia\e  been  turned  over  by 
the  Secretary  of  War  to  the  Secretary  of  the  Interior  under  the  act  of 
July  .'.  1.SH4'     58.  4T1,  Ajh-H,  ISfi.i.  ' 

1711.  The  ownership  jinci  jurisdiction  of  the  soil  between  high  and 
low  water  mark  on  navigiihie  wator«  within  or  iKirtlerlng  upon  a  State 
aiv  vested  in  thi^  State,  not  in  the  Tnited  Statew.  Tide-lands  lielong 
to  the  State  only;  the  l'nite<l  States  has  na  interest  in  the  soil  ttelow 
liigli  water  iimrk  other  than  such  a-s  may  have  been  eeded  by  the  State.' 
XLVII,  .5!K».  Fthrniiri/.  WVfi.-  15.  45ii,  Manh,  1SS7.  So,  where  a 
military  ivservulion.,  within  a  Slate,  frontcil  upon  navigahli>  walei-^of 
the  L'nited  State^^.  at  the  mouth  of  the  C'nUiniliia  River,  fiHii  that  the 
milihiry  auihnritieM  could  not.  by  the  removal  of  tisbing  neU  or  tish 
iiTAyn  placed  Iwlow  high  water  mark,  or  othenvise.  legally  prevent  or 
interfere  with  theexort^iseof  the  right  of  tishery  hh  to  S4mh<  or  ahell  Iwh 

'  Potlnnl's  I.«Mewt  i.  Ilaeui,  'A  lluwanl.  1*12;  (ii^dtJtlv  ';  Kibbv,  V  id.,  -177:  Don  ''. 
Beebe,  13  id.,  26;  6  iJptiis.  At.  li«n.,  172.     But  sea  Naviuatio;*. 
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>on  th<!  tidu-IaTiils:  nuvh  ri^ht  buiti^runiniuti  to  ull  *.-itiz{>us  except  in  so 
fara-^  it  may  fii-  iilu-Idiri'd  by  tlie  State'     LTl.  IS".  Jf/trcA,  JfiHT. 
1712.  Ill  tim  rjisf  of  ti  TLTritory,  howevrr.  Ihe  sovereign  right  tu  tlio 

;ivhol«  soil  i«  pxrliiiiirc-ly  in  the  Uniti?d  Stnto-s.     ThiiH  the  n?<*n*utioD 
of  an  island  in  the  tidi'-wntiMN  of  a  Ti>rritoiT  iiiflndos  not  only  its  soil 

■  down  to  hijfh-watprnjai'k  hut  nil  its  tido-hinds  also. '  XLVII.  MHJ,  /V/- 
rtmry,  tSUG.  But  in  a  Territory,  in  the  al)SRm-e  of  sporial  rrgnlation 
of  tbo  suhjpi't  by  CoriKiv.ss,  no  pxei'iitivn  authority  can  lawfully  rpstriel 
the  common-law  rijjht  of  piscary  of  tho  inhabitants  {including'  the  tak- 
Bing  of  8h(!ll-fish)  in  the  tidewat^ra  of  th^  Trrritory.  So,  the  tom- 
niaiiderof  a  rpsorvod  niilitaTy  post,  fmntinjf  upon  nnvigal>l(!  water  of 
a  TLTvitorj*,  is  not  nuipowcrcd  to  rpinovi;  from  such  tidi'-watcrs  the 
^kfteinm  or  traps  of  Bshermcn:  though,  if  the  public  interests  require  it, 
lie  may  forbid  or  rpstrict  tho  use  of  thu  shoiv  hIkjvc  hijj;h-wa(er  mark 

■  for  the  hauling  of  seines  or  landing  of  fish.     16,  452.  Jffrrc/,,  i.?.s7. 
1713.  Squatters  and  other  trespassers  and  intruders  uiay  and  should 
be  expelled,  by  military  fore*  if  nece-Sfsary.  from  a  military  reservu- 
tion.'    XLIX,  3t).s.y?j/y,  JSS6;  L,  Sl-t,  Miti/,  MWc;.     Hut  wui-li  iH'rsons 

■  when  they  have  ))een  suffered  to  own  and  occupy  huildiufrs  on  a  reser- 
vation should  be  allowed  rea-sonahle  time  to  ivinove  Thi-iii.  IT  not 
renioviKi  after  due  notice  the  ssime  should  be  removed  by  the  military. 

■  Jlftteriitl  abandoned  on  a  reaervation  by  a  trespasser,  on  vacating,  may 
lawfully  be  utilized  by  the  commander  forcnnipletiny  i-oads,  walks,  &c. 
,L,  973,  378,  May  and  ./utn,  I.SSfJ.     Squilttcrs  on    I'.  S.   reservations 

(timbered)  may  also  be  forced  therefrom  by  criminal  proceedinjjs  had 
under  Sec.  536H,  Uev.  Sl«.,  or  ejected  In-  eivil  action.     C"-ar<l  13N.  Sr-p- 

H  1714.  Wlicrc  squatters  have  made  any  considerable  improvements 
\  upon  a  reservation,  and  thtdr  value  lio^  been  duly  estimaled^as  by  a 
hoard  i-onstituied  by  the  dei^artnicnt  comniamJer  and  presenting  in 
it*  report  all  the  evidence  on  the  subject, — an  award  by  the  Secrei4uy 
of  War.  acquiesced  in  by  the  claimant,  may  be  sued  u]jun  in  the  Court 
of  Clnims.  which  (in  the  aKsence  ot  evidence  of  fraud  or  mist^ike)  will 
Haci*ept  such  awai-d  as  conclusive'     IT,  2rt5,  «/)*«<■,  I8S7. 

1715.  The  cutting  of  timU'f  on  a  military  reservation  i«  an  nfTenoo 
ai^ntiust  the  I'nitwl  States,  made  punishable  hy  Sec.  .^3^K.  Ucv.  .St.-^. 
<aruende<l  by  the  act  of  June  4, 1S88).  and  by  the  act  of  March  3. 1S75, 
c.  151.     So.  gniss  cut  or*  a  re^rvfttion  and  removed  a.s  Imy  would  be 

'Waahliuni.  Kn-scnifnti*  ami  RprvitmUw,  410;  TUnrtin  *■.  WbiMpII.  1(>  Pflcrs,  M7; 
.'<inill)  r,  Xliirvliin.l.  IS  Ifmvnnl,  71;  Mi-Cn-ailv  r.  Viiyinift.  IM  f  S,,  ;(Wl ;  Lav  ■•■  Kinf;, 
i&  Pav,  72;  Ariiukl  -■,  M«nly,  I  Hiilsi..  1;  I'lirktr  v.  Viitler.  Ac.  Co.,  i-f  MJiine,  363; 
'ffiullnii  r.  I.iblx'v,  :i;  W,,  472;  Wenton  n.  Sanincnn,  8  CuhIi..  347. 

'  Ser  <  J.  O.  «2  oi  IftW. 

'Miuldux  r.  U.  8.,  aOCu  Cl»..  193,  I». 
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perwiml  property  of  which  the  ai^pDi'tatioD  would  be  lun'eny  under 
tlie  si-t  of  March  3, 1975,  c.  144.  And  i>erson»  coming  upon  u  military 
i-eservatioii  for  the  purpoiw  of  cutting  wood  or  gi-a»s  or  to  pluu^^h  up 
the  soil,  or  commit  other  trespass",  nmy  W  removed  as  iutrudci-».  and 
the  post  commander  .•■bonld  not  he-sitate  to  resort  to  military  force  if 
necesiairy  for  the  pnrpt>»e.  And  he  may  of  course  prevent  such  tres- 
piis.'iei'^  from  carrying  off  with  them  any  property  of  the  United  States, 
84.  a:t.'.  303.  March  and  Ajmh  JSH;  Card  :J315,  Jm^,  1S97. 

1716.  There  is  no  statute  which  would  authorize  the  sale  of  tinihor 
on  military  iT^cn'ationM,  and  in  llie  absence  of  such  a  statute  the  Sec* 
relary  uf  Wjiv  ciinnot  authorize  isuch  sale.    Card  8141.  Mttif.  1900. 

1717.  The  genera]  principle  of  .the  authority  to  remove  trespuwers, 
their  ^tructui'es and  property,  from  land  of  the  United  States  embince^l 
in  a  military  rej<ervation.  hel'J  specially  applicaMe  where  the  intrusion 
was  for  an  injurious  purpose,  us  where  the  uhjwt  was  to  lay  a  sewer 
intended  to  discharge  into  a  main  sewer  eonstructed  hy  the  Unit4>d 
States  upon  and  for  the  use  of  its  own  premises.  In  this  instance,  as 
the  tresjMiss  was  comruitti'd  h\  tlie  authoritieif  uf  a  miiniciimlity, 
mlviwJ  that  reasonable  notice  tw  given  them  to  remove  their  property 
before  re-'urting  to  luilitaty  foive  for  the  pur|)ose,  and  meantime  that 
pi-ecaulions  be  taken  to  prevent  a  connection  between  the  proposed 
sewer  and  the  sewers  under  the  control  of  the  United  States.    6ft,  Oi 

1718.  //(?/(/  that  a  butcher  who  was  under  oontnit^  with  the  United 
States  to  supply  Ijeof  to  the  |Kwt  of  Fi>rt  Brown.  Texas,  should  not  he 
pennitli'd  tospll  bivf  on  tlie  reserviitinn  to  iMti7.eiiHof  the  town,  to  the 
prejudice  of  the  but<!hei-s  doing  business  there.  Such  a  [mrty  is  not  a 
P08t-trader,  and  CongiTss,  in  pi-oviding  specifically  for  po-st-traders, 
would  seem  to  have  considered  legisliition  ru-cessiiry  to  authorize  »n 
individual  to  engage  in  trade  or  traffic  at  ii  military  poAt.     80,  47^, 

1719.  The  State  of  Kfinsiis  having  surrendered  to  the  l.'nited  States 
iti%  juri.sdietirm  over  the  military  rc^^x^rvatiotis  of  Kortj>  Lejivenworth 
and  Itiley  by  an  net  of  its  legislature  of  February  23,  1S72.  which 
was  earlier  in  date  timn  the  prohibition  laws  of  the  State  (having  their 
origin  in  the  (,'onstitution adopted  November  -J.  I.skii), — htl<i  that  suoh 
laws  did  not  extend  over  and  could  not  Ije  applied  to  those  reserva- 
tions.    39.  I".  F<^>runry,  ISDO. 

1720.  To  legalize  the  use  of  a  public  rood  (State,  county,  or  Terri- 
torial) across  a  comer  of  a  militari-  reservation,  held  as  follows:  (1.) 
The  Secretary  of  Wai"  iiiay.  under  the  net  of  July  .5,  188-1,  s.  tt,  per- 
mit the  extension  of  wiicb  a  road  across  a  military  reservation  "when- 
ever, in  hiu  judgment,  the  same  can  be  done  without  injur}*  to  the 


MILITIA. 


:in  ur  iDconrenicncu  to  the  niiliturv  fort-es  slatianud  thereon,** 
le  can  ahandoo  to  the  .Socri'tarv  of  the  Interior,  under  the 

same  act,  the  ^trip  of  the  reservation  to  be  iruverw'd  Iiy  the  rotid. 

and  the  latter  oftirlnl  (.an  then  authorize  the  rotul  under  See.  ^477,  Kev. 

Sle..  by  whieh  '•  rights  of  way  for  the  eonstnu-liou  of  highways  are 

grante<)  over  public  lands  not   reserved  for  [lublie  uses."    43,  415, 

»1721.  Where  the  United  States  purchased  land  for  a  military  re-ner- 
Tation,  throujjh  whicli  there  was  a  piiMic  hijfliway.attdexrtusivr'  juris- 
dietion  over  the  reservation  was  duly  eetled  to  the.  United  States,  it 
was  htl/i  that  the  title  wns  subject  to  the  easement  of  the  public  to  tho 
use  of  the  highway;  that  the  rijfht  u»  regulate  and  dispo>i*of  this  ease- 
ment was  in  the  United  States  to  lie  exercised  by  (.'ongress:  ami  that 
It  eould  not  be  legally  exercised  by  the  luilitjiry  authorities.     (*jtrd 

B  1728.  In  lo*;atinjf  Fort  Missoula.  Montana,  an  error  of  survey  was 
TUade  by  wbieh  the  past  Iweatne  established  upon  a  seetion  which  had 
lieen  gniDted  to  the  State  by  the  enuMiiig  iieL  as  sehool  land,  instead 
of  upon  tho  eontiguous  sertion  whieh  had  been  reserved  for  military 
purposefl.  lii-coiitm'.-udtd,  as  tho  preferable  mode  of  reetifyiiig  tho 
error,  that  legislation  of  Congress  be  obtained  granting  to  the  Slate 
for  school  land  the  section  omitted  to  he  occupied,  and.  upon  its 
at-eeptance  by  the  State,  tluit  the  legislature  then  cede  to  the  Utbited 
States  exclusive  jurisdiction  over  the  section  actually  m'cupied  by  tho 

■post.     36,  4U2,  AowinbeTy  iHH9;  44.  2y»,  DH\-ml>,T.  1H90. 

■uut 
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1723.  The  manner  of  tho  calling-  out  of  the  militia  by  the  President 
luder  the  act  of  ITitii  (Sec.  lt»4:f,  Kev.  Sts.).  is  iadituted  by  tho 
Supreme  Court  in  the  leading  case  of  Houaton  r.  Mooro.'  where  it  is 

IjOhsorved  thst,  "the  I'residenl's  orders  mwy  be  given  to  tlie  chief 
jxeculive  magistrate  of  the  State,  or  to  any  militia  otHeer  he  may 
think  pnijier."  The  «-all  would  ordinarily  l>e  addre-ssed  to  the  gov- 
ernor, who,  ill  mof»t  of  the  States,  is  made  rDmnninder-in-chief  of  the 
active  uiJlitia  of  the  State.  A  further  form  indeed  of  calling  otil  the 
militia,  viz..  by  a  consciiption,  was  authorized  during  the  civil  war  by 

rtheact  of  July  17,  ltt65i.     81.  325.  Janmoy,  iStfJ. 

f  1724.  The  President  has  no  original  authority  over  the  uiilitia  hy 
right  of  his  otiice.      He  can  <nily  call  them  out  when  Coiigretw  provides 

rfor  his  doing  i*o  a»  the  agent  of  the  United  States  for  such  pur|>uee. 
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\\'hi'n  tiie  ouU  is  cumpHed  with,  tlie  militia  bwomes  national  militiii. 
un<l  hv  ItLiTdnief  their  L-niiiniu.iHii'r-iii-i'biof.  Tiu"  law  jfoveriiiiig-  his 
i?X('ivi^('  uf  power  in  i-alliiig  out  is  found  in  .Sit^.  lt)4:i,  b'2^7,  i>i!*N  iind 
5a»l).  Kcv.  Sts.     61,  120.  Decemher,  J»9J. 

1725.  Tiie  fiillinj^  forth  of  thu  uiilitm  into  Uk-  I'.  H.  serviif  is  an 
luliiiitiislnilivi-  fuiutioii.  a  ministerial, act,  in  whiuh  the  Secretary  of 
War  may  ibf-ue  the  ne^.■es^a^y  orders -as  the  oi"gi«i  of  the.  Executive; 
ami  IiIn  act  is  (he  ai-t  of  the  PiTsident.     61,  .'iri.  Aui/mt.  1K9J. 

1726-  I(  is  nut  e^iseritial  for  n  militia  or^nisation  that  there  .should 
be  a  fonnal  muKter-iii,  to  bring  it  into  the  mutual  servicu  of  the  United 
Stati'K.  The  provifiicni  of  the  lu-l  of  lHf['2,  n^latinjr  to  thn  intuter-in  of 
militia,  JN  din;<*tory  only.     3S,  1:^7,  '/unwirr/,  ISUO. 

1737.  The  Prej^idnnt,  in  ealliiig  out  a  foivi*  of  militia,  authorized  the 
(r()vernor  of  a  Stal<'  to  deNijrnate  the  [larticular  niilitiu  of  that  State 
to  lit'  included  in  tlie  <iill.  niid  the  j^vernor  tiiereupon  desij^'iiat^^d  a 
certain  reg'iniciit.  and  formally  aci-epted  it«  service.  .  Hdd  that  in  «> 
doinjr  he  arted  tus  the  aginit  of  the  Pri'^ident.  and  that  his  aeceptnnpe 
was  in  law  iiu  a<reptttnee  hy  the  I*resident,  and  wa.s  LH^uivalent  Ut  a 
inu!ster-inof  the  reg-iment.     84,  483,  May,  1S9^;  Uard  iStW,  Decembtr. 

1728.  In  188tl,  an  Indian  agent  in  Indiana  applied  for  os-sistance,  in 
an  emergency,  to  a  militia  colonel  who  furni.^hed  three  romiwnic»  of 
his  regiment,  which  were  employed  and  rendered  faithful  sei*\-ieo  for 
wven  days  in  assisting  t«  execute  the  bws  of  the  I'nlted  Stale**. 
Upon  a  einiiii  now  {1803)  made  for  comix'nsalion  for  such  service. 
/itf/l  that  the  sinie  could  not  lejirally  Ih'  allowed  by  the  Secretary  of 
War.  who  could  have  no  aulliui'ity  to  recognize,  its  In  the  V.  S.  service, 
militia  who  had  not  bk>en  calUnl  out  Uy  the  Preijident  or  by  Um  direc- 
tion: and  that  such  claim  eonld  Im'  entertained  by  CVingreas  alone. 
60.  47.'»,  .A////.  fMff.i. 

1729.  Ill  the  exprciso  of  itti  constitutional  jjower  "to  provide  for 
Hilling  fcu'lh  the  militia,"  and  ''to  provide  for  organizing"  the  Kawo, 
&c.,  t'oMgivsw  Ihls  made  no  distinction  between  any  diilerent  ]K)i*tionu 
of  thia  forcCt  C"  rin-ognized  any  such  portion  as  "  national  guaitl." 
The  law  relating  lo  the  subject— Kev.  Sts..  Title  XVI.  Sees  1*125, 
16-12.  &i:  —contemplates  bnt  u  single  Integral  liudy  as  consillutiug  the 
militia  and  u»  liable  to  be  called  out.  Under  the  existing  law,  the 
"national  guard"  of  a  State  cannot  legally  f>e  calkil  out  :is  Huch. 
t'ljon  a  call,  the  governoi-  may  indeed  oider  them  out.  a^  being  organ- 
ized and  available,  cio  far  as  tliey  will  go  to  make  up  the  number  uf  the 
militia  reijuired.     62,371.  Mftrrh,  1K9'4, 

1730.  The  I' .  S.  stai  uies  lake  no  notice  of  "  national  guard  "  as  such, 
If  called  out,  it  i^  nut  as  "national  guard"  bnt  ait  militia;  and  when 
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so  caUwl  ftjrtb  or  iuc-lucM  in  a  call,  it  mu»t  bo  goveruod  l»y  the  exi«(- 
iii^''  liiws  ))ix>vidiri^  fur  tht>  Di-^unization,  di^vi[)liiie,  ^'.,of  the  niilLtta. 
SI.  'J77.  ■/'/!*  fmry,  IH^'4. 

1731.  "Kalioiwl  jriwitl"  w  a  term  by  which  several  uf  the  States 
have,  l\v  liiw.  detiigimted  k  psirt  of  their  niilitirt,  usually  thi-  orjranfzed 
uiid  traiiii-'d  pitrt.  Tlie  Pre'-ident  «iii,  uikUt  tht*  Cori.-.titntioii  tind  laws 
of  the  United  Stntes,  only  call  into  the  service  «f  the  United  States  the 
militia  "(  the  States,  He  cttn  therefore  .so  call  a  particular  national 
guard  only  a-s  and  Iwcau^^e  it  is.  a  part  or  all  of  the  militia  of  ^onie 
one  of  the  Slatt's.     Card  24^S3,  Jniy,  Jif96. 

1732.  Under  it.-*  constitutional  jjower  to  provide  for  tailing  forth  llie 
militia,  Congrt'.-wi  ha-s  Ijy  Sec.  l*'A-J,  Uev.  Sts.,  provided  for  railing  it 
into  the  sorrif*  of  the  Unitt*d  St»te:>.  'llie  States  liavtng  fjurreridcn-d 
this  |x)wer  to  Uongre.s^,  and  Congivj*;)  having  tliufi  e.xfivi.>ied  i(.  the 
matter  i-aii not  l«?  limited  or  in  any  way  nioilitie<l  Ity  a  State  law.  Tliere 
may.  however,  be  a  legititnate  field  for  State  legir<Iatioti  in  c-onnertiou 
with  ihit*  Nubjecl.  That  if.  ihei'e  may  he  State  legislation  in  aid  of 
the  United  Stale?-  Lilwi*  and  llie  j>ower  of  the  I*re«ideiit  lu  the  pn'uiiM'jt. 
But  in  view  of  the  fact  that  hy  Sec.  I(i4l».  Ri!v.  Sts.,  it  is  made  u  pun- 
ii^bahli'  uflence,  for  a  militia  man  to  fail  U>  olwy  the  orders  of  the 
Pre^ident  when  he  culKi  out  the  militia,  -ueli  legislation  is  apparently 
iiiineoesHary.     Card  2482,  Juf^^  l-'i'M. 

1733.  Tliere  is  no  pxintiiig  statute  of  the  United  States  authorizing 
the  President  t^i  call  out  tlif  militia  foi'  dnU  merely.  Thf  ('oiij^titu- 
tion,  in  empowering  UoiigrewB  "to  provide  for  organizing,  arming 
and  disciplining  the  miUlia."  Ictivcs  their  tniiniiig  to  the  Stjilvs.  und  it 
ii*  at  least  donhtful  whether  an  act  of  Uongre.-^  regulating  the  drill  of 
the  militia  would  bo  constitutional.     51,  '111,  Jnmmn/y  I!f9^. 

1734.  The  "  national  guard  "  so-called,  being  merely  militia,  cnniiot 
(where  not  called  forth)  be  "supported'"  or  '■maintained'"  by  Coii- 
grewt,  which  Is  authorized  by  the  (."onstitution  to  "support"  and 
''maintain'"  the  army  and  navy  only.  So.  officers  of  thn  [lational 
guard  call  not  be  iimintiMHioiud  by  the  President  without  a  violation  of 
the  CoDstitulion,  which  ''i-eaerves  the  api>oinlnient  of  militia  otfieer» 
to  the  States  respectively."     49,  •2\1'1.  Sc;>fr't>,6.T.  IfiHI. 

1735.  ^'v.  1(>.'»K.  Kev.  .Sts..  pi-escribes  that,  "court-martial  for  the 
trial  of  militia  .Hhall  Im'  itnnposed  of  militia  ofiicertt  only."  liffd  that 
the  enactment  applieil  also  in  principle  to  (vm/Wjk  *;/* //lyw/iv/ convened 
in  the  militia,  and  that  officers  of  the  anny  eould  mit.  for  porposes 
of  iiii^truetion  or  a«8Wtiinee.  legally  be  detailed  to  be  ass(Mriat«d  with 
militia  officers  a.s  inembers  of  such  i-onris.     60,  ItlS,  Jnn-,  fS!).i. 

1736.  Where  militia  are  culled  out  und  nuistered  int<i  actual  service, 
the  aUiS  officers  of  their  connnanding  generaU-AD  not  he  eon^ideivd  as 
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in  Hny  [•etisi?  appointwl  l>y  the  Secretari.'  uf  AVar  or  i-uniinii^ionL'd  by 
the  i'residi'iit.  Nor  urn  they  pivpn  the  forrcsjjondinjr  mnk  of  setoff 
oUittM*s  vf  till-  rojjuhir  uriiiy,  but  thrir  runk  ifuiuinn  tlit-  muiid  us  it  wtis 
Uffore  ill  till!  niiiiliii  under  the  SUitu  law^.     44,  478.  Jamtury^  ISUU 

1737.  When*  Hriiis  were  i*>ucti  to  a  State  for  tb«  ii!*e  of  its  militia 
undrr  tlii'  old  law  of  18<i8  to  l>*a5,  invorjwnitfd  in  Set-f*.  liJtil  iirid  lt!*;7. 
RfV.  St»..  »nd  \Uv.  Stittt'  1VU8  not  indebted  to  the  Unit^nl  States  undiir 
thnt  l:nv,  h^hi  tbuC  suvh  luw  imide  no  provision  for  iii.Tounlul>iItty  in 
rejfiird  to  such  uriuH,  and  timt  tho  new  law  iin  tJie  siilijwt  of  the  i,'>sue 
of  purh  ai-nifi,  the  act  of  February  12.  188",  s.  4,  in  itK|uirin^  the 
inspection,  sah\  &i\,  of  imNorvtecable  nmi».  did  not  apply  l<)  anus 
ig-vued  under  \hv.  old  law,  a-s  to  whieh  or  ils  to  the  proeeeds  of  whicli  if 
sold,   the   United  Stiite»  bad    no   powor  of   di>;poKition.     LII,    <t.V9, 

Orf.J>,,;  1887. 

1738.  Tnder  Sec.  IWJl,  Rev.  Sts.,  aw  amended  by  thn  act  of  Feb- 
riuin'lii.  ls*<7,  the  Secretary  of  War,  for  the  Tnlted  States,  i.<jHUe-H  to 
the  mititiu  of  the  various  State.s  and  Territories,  for  use.  anus  and 
other  pro|>erty  belonging  to  the  Unitinl  States  and  which  continue  to 
be  Uie  property  of  thu  L'niled  Stnte.>;  while  being  so  \\r^\.  This  pixjp- 
erty  is  purctiasedor  manufactured  in  the  .same  nmnncra.^  arc  the  stores 
for  the  n'gular  army,  but  out  of  an  annual  iippropriation  of  !i40M,(HX) 
made  for  the  jjurpose  of  providing  arms,  etc.,  "for  issue  to  the 
militia."  So  far  ns  Hie  militiu  organizations  of  the  Stat4^arft<'oneented 
their  right  to  receive  u  portion  of  the  property  puivhawed  out  of  the 
>4<iO,<iOO  appropriated  fur  ii  particular  year  dcia-nds  on  whellier  their 
respective  States  are  maintaining  a  given  nnuiber  of  organized  inilitiu 
at  tiuil  time.  That  i.H,  if  a  State  Iih^  1in»  organized  tuilitia  for  each 
senator  and  each  repi^ewentiilive  it  Inw  in  I  he  Congress  of  the  I'niti'd 
States,  it«  niilitin  ik  enlitle<l  to  receive  a  iJ<»rrion  of  the  I>enelit.s  tif 
tbeappixipriation  for  that  year;  and  if  it  haj*  not  that  many  organizi'd 
militia.  \U  militia  U  not  entitled  to  anything  out  of  the  appropria- 
tion for  that  year.  .Aside  from  tliis  the  nnniberof  [irganize<I  militia 
makes  no  ditrerencc  at  all.  The  particular  uiiwnnf.  thai  they  may 
receive  doc»s  not  de{K>rid  on  the  number  of  militia,  but  on  the  rumi- 
her  of  senators  and  repre-sontative;*  their  ivspective  States  are  entitled 
lo.  N<me  of  (his  applits,  however,  to  the  militia  of  the  Territories. 
So  far  as  rfucb  militia  is  i-oncerned  the  whole  matter  i?*  left  to  the 
President.  He  can  allot,  nmru'v  for  militia  of  the  Territories  before 
the  militia  is  organized,  or  without  its  Iwing  orguniz^Hi.  In  fact  tlie 
taw  simply  is  that  there  shall  be  given  to  the  militia  of  the  resjiertive 
Territories  "such  |»rtion"  of  the  lienetits  of  the  appropriation  "as 
the  President  may  proscribe.''  And  the  portion  to  bo  prcserilied  by 
him  in  each  cuae  is  not  <'ontro11ed  bv  the  nuuilier  of  inhabitants  in 
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the  Territory,  or  by  the  numWr  <>f  militia — organized  or  unorgan- 
ized—or  anything  else  of  that  kind.     Card  110,  AHffunf,  JS04. 

1739.  Il'/*f,  that  the  status  of  Hnwaii  i*!  that  of  a  Territory  of  the 
United  States  within  the.  moaning  of  the  Militia  Act  of  February  13, 
1SS7  (24  Stat*.,  4i>l),  whit-h  provides  that  of  the  annual  appropriation 
for  the  militia  (art  of  June  (i.  lOOi),  ;U  Stats.,  GCii),  such  proportion 
thereof  and  under  such  regulations  na  the  President  may  prescribe 
shall  be  apportioned  to  the  Territories  and  District  of  Columbia. 
Card  9176,  Oc/<»Jer,  J0OO. 

1740.  7/fW  that  see.  4  o(  the  act  of  February  13, 1887  (^4  StaU.,  402), 
w*3  intended  to  provide  a  complete  i-y-item  for  (he  disposition  of 
unserviceable  property  issued  to  the-  militia,  and  that  to  add  to  the 
system  thus  prescribed  an  inttpectinn  by  officers  of  the  United  Stated 
Army  would  l»e  requiring  something  which  the  law  did  not  intend 
should  be  required.     Card  3787,  Fchrunry,  1S98. 

1741.  See.  1  of  the  act  of  February  12,  188T  (:^4  Stats.,  401),  ba 
amended  and  re-enacted  by  theactof  .Tunu  C>,  IdCK),  authorizes  an  atinunl 
appropriation  of  one  million  doUars  "fur  tho  purpose  of  providing 
arms,  ordnance  stores,  quaiterma&ter  stores  and  camp  et|ui]»igc  for 
issue  to  the  militiii."  //*■/«/  that  cavalry  sketching  ca^es,  emergency 
rations  and  hospital  supplies,  not  l>cing  included  in  any  of  the  clas.ses 
of  articles  mentioned  in  this  statute,  could  not  be  furnished  from  the 
appropriation  provided.     Curd  8781,  Amjuff,  1900. 

1742.  MemlKTi)  of  the  oi'ganized  militia  of  a  State,  who  have  entered 
the  volunteer  ai-my  of  the  United  States,  and  thus  become  U.  S.  sol- 
diers, should  not  Irt  Included,  while  in  such  istatus,  in  the  report  made 
by  the  State  of  "  its  n-gtilarly  eiiUj^ted  organized  and  uniformed  active 
militia  "  under  the  act  of  1S87  (34  Stats. ,  401).  None  f^hould  be  reported 
under  thiti  act  who  are  not  at  the  time  in  the  service  of  tho  State  under 
such  circumstances  that  they  itmy  be  called  out  by  it  for  actual  duty. 
Card  54:.5,  Tffcrmljtr^  JS'JS. ' 

1743.  While  tho  act  of  C'ongress  of  Msy  8th,  179'2,  provided  that 
"every  able-bodied  male  citizen  of  the  re.-*pect-ivo  States  resident 
therein  who  is  of  the  age  of  eighteen  years  and  under  tho  age  of  forty- 
five  years  shall  be  enrolled  in  the  militia,''  it  has  been  the  practice 
since  early  in  tho  century  to  treat  the  organised  Territories  as  States 
in  Te>4pect  to  this  matter.  Their  governor.^  have  often  been  called  on, 
the  same  as  governors  of  States,  to  furnish  militia  for  the  United 
Stales  service,  which  they  have  done.  And  wheu  militia  of  Territo- 
ries have  been  called  by  the  President  into  the  United  States  service 
they  have  Im-ch  treated  a*  "militia  of  the  Stat*?s"  within  the  meaning 
of  that  term  as  used  in  tho  Conotitutiou  and  statutes.    So  where,  under 
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the  call  of  the  Prcf«ident  in  1S61,  for  seventy-five  tboui^ud  uiiHUa,  a 
re*|Luaition  wits  iiiudf  upun  the  jjoveruor  of  the  TtTiitory  of  New 
Mexico  by  the  Unilud  Statw  luUiUiry  oomiutiiider  of  the  district  of 
New  Mexii'O  fur  a  certain  uuiuber  of  militia,  und  several  orgaiiijuitioiid 
were  furuiahed  and  uiustured  into  the  mm-vico  of  the  L'nited  Stale:?  iu 
reijpousc  to  the  reqiiisitiou,  it  nan  hih}  that  the  utilitia  so  mtistered  in 
were  duly  iu  the  sen-ice  of  the  United  States.  Cards  1051, 1071,  May 
anil  Jum:^  JHOo. 

I7i/L  Many  militia  organ Izatiuii:'  have  been  paid  hy  the  L'uitcd 
States  under  act*  of  Congre.^s  which  provided  for  the  payment  of  such 
only  of  the  mtlitiu  as  served  in  Indian  wiir^  in  respon.-f  to  callH  from 
the  President.  Where  money  so  appropriated  has  Iwen  paid  to  a  par- 
ticular militia  organization,  a  dceision  was  pi-obably  made  l>y  «ome 
one  at  the  time  that  the  oi^iiuization  wa-s  in  the  jjen'icc  of  the  United 
States;  oiherwi.-4e  the  payment  would  not  litt\-e!)een  made.  Such  pay- 
ment U  a  strong  indii-ation  of  what  the  understanding  of  the  Govern- 
ment authorities  was  at  the  time.  If  it  is  tLe  only  evidence  that  i-an 
bo  found  nti  to  what  that  understanding  ^vas  and  the  records  of  the 
organization  show  nolhjug  either  way  ort  tlie  main  que^ition,  «'.  «., 
whether  the  urganization  WiiH  in  tho  service  of  the  Stale  or  of  tbe 
Uniled  States,  it  alone  slioiitd  he  held  .'^uflieieiit  to  decide  the  uiattur. 
If^  however,  thei-e  is  other  evidence,  tbe  pnvment  refen-ed  to  should 
be  eoHi^idered  with  it  in  dctenuiniiig  whether  tlie  organization  was  in 
fiict  in  the  serviL-e  of  tbe  United  States  or  of  the  State  or  Territory. 
These  eonclasious  do  not  apply  in  tho  case  of  "volimteers''  as  the 
term  is  commonly  used  (see  VoLL'STKEat*)^  hut  care  should  Iw  taken 
not  to  treat  a  militia  organization  a8  volunteei's  because  it  bore  the 
name  of  voluntoera  at  the  time.  Organizations  have  Home  times  Imrne 
the  name  of  volunteeis  wlu-n  tbe  facts  and  ciivumstances  connected 
witli  their  organization  and  service  showed  clearly  that  they  wei*eonly 
State  militia  called  into  the  ner^'iee  of  the  United  States.    Card  1377, 

1748.  U'heru  it  appeared  that  certain  organizations  of  Alalmma  Ter- 
ritory militia  of  1817- 181S  were  not  formally  mustei-ed  into  the  sen'ice 
of  the  Unit4'd  States  hut  had  in  fact  servi>d  in  the  Seminole  war  and 
had  licen  nmstcred  out  of  tlie  service  of  the  United  Statc-s  by  ofUcera 
of  tlie  regular  nrmj',  being  paid  when  mustered  out  by  the  United 
Statt^s  from  money  appro[»riated  in  thoanny  appropriation  nets,  and 
were  fully  ri>c(»gnized  at  the  time,  by  both  tho  territorial  and  national 
authorities  as  being  in  the  military  service  of  thn  United  States,  ^eld 
that  Huch  recognition  should  at  this  time  he  deemed  binding  upon  the 
United  States.     Card  332,  J/.inA,  1S9C. 

1746.  State  militia  orgiinizationa  may  be  mndo  a  part  of  the  army  of 
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the  United  States  under  that  [H'ovi»iou  of  the  Coni>titutinii  wlikh  pro- 
vides for  ■•fiilUiijr  fiirth  ibe  luilLliii  t'»  exwute  tht?  kws  of  tU«  I'tiion, 
ftupprciw  iiisuiTiMtiuii  uikI  rejx'l  invasion".  Theso  orgaHizatioiis  are 
usually  formed  (i-ithf-r  l>y  voIuuteiT  enga^njinent  uu  the  jmrt  of  the 
uu'ii  or  hy  coiwcriptioii  by  the  State  authorities)  to  st-rve  the  State, 
liul  the  Prc«i»it'iit  ciin  cull  thorn  from  the  si»r^'i<.-o  of  thii  State  into  the 
service  of  the  Ciiited  Sliites.  and  soiuotinies  lhe»e  Stiite  orj^mizations 
urc  foniHHi.  in  the  ninnner  stilled  above,  with  thi'  jiuiixjtii'  in  view  of 
their  transfer  to  the  werviee  of  the  United  Stales  (under  a  e:dl  of  the 
I'lTsident)  a^  >'oori  as  formiHl.  Rut  under  all  thew  cireuiiistanee^  ihey 
retiiin  their  ehanteter  of  State  militia  and  yet  are  at  the  miuh;  time 
(while  in  the  active  8er\-i<H>  of  the  Uiiiti'd  States  under  a  iiill  of  l.ho 
President)  u  pnrt  of  the  army  of  the  United  StateH.  For  gi-nenit  pur- 
poses they  mv  considered  a*  lieloiijfinj.'  to  that  braneh  of  tho  United 
States  anny  kuoivn  as  the  "volunteer  Bniiy",  and  tins  notwitli.stiuid- 
ing  the  men  itmy  bavu  been  eonseripted  and  forced  into  the  Stiite  niiliiin 
orgunixaliun  In"  the  Stute  (to  wrve  the  Stiite  or  to  I>«  tnuiffcrtt-d  into 
the  sorviic  of  tho  United  Stuteaj  and  tht-n  culled  into  the  service  of  the 
United  State.s  against  their  will  and  over  their  protest.  Card  1301, 
Ml;/,  laii-'.. 

1747.  Tbo  net  of  March  2,  18'.*5.  authorizes  llie  Secretary  of  War  to 
furnish  t«  the  poveruor  of  any  State,  at  the  expeiiM?  of  the  Stutc,  a 
traiivrript  of  (lie  hit-lory  of  any  rejjitnent  or  eompany  "of  hi.s  State." 
ILhl  that  this  act  applies  to  SlJile  troops  orjpuiizedj  oHieurv\d.  ete.,  \iy 
the  States  to  enter  at*  volunteers  into  the  serviee  of  the  I'nited  States, 
and  also  to  the  oi-irtinizecl  militia  of  the  Slates  tlint  were  niu--(rred  into 
the  senice  of  llie  United  States,  hut  not  to  those  oi*j;iinization.s  that 
were  distinctively  United  States  organizations  and  with  which  the 
Stfttea  had  nothing  to  do.  The  fact  that  the  United  Stad'.s  ntHM'.s.sarily 
went  into  rho  Stnti's  to  recruit  and  raise  tho  latU-r  org;iiiizatiotis  doen 
not  make  them  regiments  and  coniiHinics  nf  tlie  State  within  the  mean- 
ing of  the  art  eiti'd.     Uitrd  :-iS'.t4,  Khruat-y^  JS!}S. 

1748.  There  is  no  law  of  the  United  States  which  would  prevents 
State  from  arming  it^  militia,  out  of  an  appmprtation  made  by  it,  with 
any  ann  it  may  select.     Cai*d  2."fll,  An^jutt,  JS9G. 

1749.  Under  Se<-s.  H54*2,  5'2lt8,  Rev.  Sts.,  the  President  has  the  power 
to  call  the  militia  from  one  State  into  another  to  cxeeuto  the  laws  of 
the  Union,  suppress  insurrections,  and  reprl  invasions.  Card  757+^ 
Jnnf,  1900.  But  according  to  the  weight  of  authority,  he  cannot  con- 
stitutionally order  militia  ',*  called  into  the  serrire  of  the  United  States" 
out  of  the  country  to  invade  a  forci^fn  country.'  Cards  3937.  4073, 
Mmvh  nnd  April,  IS98. 

'Onlnjoaux  CLtnstilutiutuiI  LeKiclation  501;  Kneedlw  r.  L4tne,  45  Peiin.,  238;  Mar- 
tiu  r.  Hott,  12  Wheat.,  19;  Hmintoti  r.  "Sloan,  a  id.,  1. 
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17EK>.  Tb6  tiiking  of  the  life  uf  a  prisoDer  of  war,  when  not  concert- 
ing' ail  e!M.'Apo  or  ou^ging  in  any  vtoUMa-u  or  bresich  of  <lt»cipline  jus* 
tifying  tfiu'h  an  t^xtiviuo  imruMurv.  lit  an  fully  niunler.  as  could  Iw  any 
homicido  couiuiittcd  with  dcJibemte  malicti  in  time  of  peace.'    VH,  360,,i 
Jfanh,  J864, 

anrsTEE-iH. 

1781.  The  retard  of  a  formal  niustpr-in  is  nn  official  rword,  dnly 
made  by  the  proper  officers  pursuant  to  law,  of  an  official  act  performed 
under  the  law.  U  is  therefore,  in  the  ahsencn  of  fraud,  conclusive  evi- 
dence of  the  facts  recorded,  and  no  other  evidence  i-s  atlmisaihlo  to  ghow 
a  different  state  of  facts,  (Ji-eat  uncertainty  would  ensue  could  such 
ivcordj*  he  .'*et  aside  by  parol  or  other  evidence.     60,  iHH,  -/"^y,  TSffS. 

1752.  A  rauster-in  is  not  nece»*arily  formal.  A  mere  enrolment  ia 
not  a  rau8ter-in,  and  does  not  place  the  party  in  the  military  service. 
But  taking^  up  a  man's  name  npon  the  rolls  and  lU'cepting  bis  services 
OS  a  soldier  is  a  constructive  muster-in.'  41,  136,  Jutu,  JSOO;  Card 
186.  Atujust,  189^. 

1763.  In  JIarch,  1S64,  a  company  which  hiul  been  enrolled  as  a  com- 
pany of  Tcnneswe  volunteer  cavalry,  having,  under  orders,  rendez- 
vouxed  at  Fort  Pillow,  was  (fiven  pcrmijjjfion  by  the  depailment 
conmian(i«;r  to  go  to  Memphis,  Tenn.,  to  bo  mustered  into  the  United- 
States  service.  But  owing  to  tbe  fact  that  Fort  Pillow  was  threatened 
by  the  enemy,  at  that  time,  the  company  was  ordered  to  remain  and 
assist  in  its  defence  and  was  thus  prevented  from  taking  advantage  of 

'MunltT.  Ht  ci'Diiiif.ti  tftw,  \»  "the  luilawfn]  killing,  by  a  jici^ni  uf  <*iiiikI  iiiwiuiry 
BihI  Jit«L-rvliuii,  ■>(  any  rt-mfcnitlile  riviitiirt-  in  Winy  nml  uihUt  tlie  iM-atf  "f  llie  Stati*, 
witli  iiialk%  uIun-Tbotiuht  eitlirr  fxprit^  ur  iniplUtl."  lo  many  ufilic  Siatta,  twooc 
more  <1i'f(re<:*ii  of  mnrnerare  now  ni.-«tiniciiit«hfil  hy  the  stAtiitt'  law;  nuirderiothe 
firrt  itt^rM' — iti'in-rally  <U-liin.il  »»  a  killing  M'<'i'iii]Diiiit^l  Ii)'  fX|irejw  iiialW,  or  a 
(U'libt-taU' iiiiluwdil  iiin-nc  m  cwi.'K?  tiie«K>aih  tit  tlic  |ianiruliirpen<c>n  killed — being 
(iiviiiinrilv  flkme  maile  fnpiinl,  .Man.Hliui^)it>-r.  at  iT.iiiiuon  Inw,  m  ilislinjriiiflhtvi  from 
iTumiiiT  liy  tile  at>iwii(.'f  uf  ii]»lii«.  Hfurettioiitttil.  Tin*  SIkIh  Hlatiit<T<  limi- iji'iii-nilly 
ron«itnlO'l  lUirr^ff  "'  inaneUiijihtf r.  also,  a  tlifliTt-ni  mea^un*  i»f  puiiifhutvnt  iH-iiiB 
»(«itfne<l  to  eoob  lie^rree.  The  lawn  of  tlie  I'liited  fltflt«<,  though  prescrihinp  different 
|)Uiii»lini<-iilM  for  ti>aQHluu^lil«-r  iimltr  liiffeivnt  t-irx-miinlmux*,  nvi^nrnijip  noilwrrimi- 
natWit>  ci(  grn.li*  in  firhcr  man«l.inpbtf>r  ht  miirler.  Kee  Coke,  InM.  <7;  4  Bl,  Com. 
95;  I  Fiwt.  l'.C.l»14;  I  Hu«--ll,  Cr.-IHL';  1  (;«i>U-It,  •4.>4;  2  WJiartoti,  Or.  I..  (  fl!W;  3 
Grvcui.  Ev.  §  IM;  (.ciimiMnwi-allh  r.  Wt-t-stcr.  5  Ciwh.  3<M;  (.i.().2:{.  IVirt.  r-f  Cali- 
fomiit.  IKfiS  (lU'tiiarkH  of  Mai.  i^^^n.  McTJuivcUt.  ■'Atiirrlor.  ori^nally/  «ay»  Koi*- 
Wrd'- W-,  ('ilitii)^  llrai-tdii  "di^  iiLiinlro  "),  wn.*)  "nti  iiiMdioiw  ixi'rat  ajvaaiHinatinn; 
wni'/'i  •ft'iri'j.  n'fUo  jc.ioift  iiii^  c'lf/it/?."  >'mw,  secrecy  in  the  comtuiMon  oi  the  sot 
1« slenlllcjuit  only  &» evidetue  i>f  K'i^l  malice-. 

'While  it  iM  liiwfHl  to  Itill  an  eiifiny  "in  tlip  Infill  ami  exen-ise  of  war,"  yrt  "to 
kill  eurli  an  cn^niy  after  lie  lia^  laiil  •iown  hie  arin.i,  and  ef^NH^ially  when  he  is  cod- 
fined  in  prison,  is  nlIl^U■^,"    Stale  r.  (Int.  \^  Minn.,  'M\. 

'Tliitt.  it  i«  not  iio't-nMry  to  fimiiiilly  iiiii!*t*T-iii  ilraftcni  men  or  tbeir  Hubatitotoi^l 
see  %\  1229  and  123),  mtlr. '  A»  to  coniiiicnceinent  oi  aen-ice  of  volunteer  officen,  9m\ 
opinion  of  Atty.  Gen.,  dated  Feb.  '17,  liiOl. 
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tLe  p^riuiwiai)  f^ven  it.  A  request  wii«  tbeii  nuidt>  that  a  niujiitering 
officer  be  ^eIIt  to  Fort  Pillow  to  niUNt<*r  in  tli<!  coiniwiiv.  ttut  Wfoiv  one 
I'ould  arrive  thy  fort  was  eaptiin*tl.  Onk  a.  fpw  of  ibi.i  r-<uiipany 
eMuped  dt-atli  and  they  wore  taken  away  ii*  prisoners  of  war.  Tlioite 
survivors  it  nppi*Hix  weri-  "fhari(fed"  on  tlie  records  to  miotlier  rom- 
puny  of  another  legiiiient  uf  Tennesset?  cavalry,  and  thi-iv  renmiiiud 
until  liiiat  muster-out.  //'/</ that  the  foregoing  fHct.'^  con.'ttitute  a  strik- 
ing in>tan<'e  of  an  actual  entnince  into  thi>  niilitai'v  Korvire  of  the 
L'nited  States  iti  thvi  aiisencp  of  and  without  a  foriiml  niu^ttor-iii.  and 
that  the  company  i^honkl  he  viewed  as  hnring  lieeit  ivgiikriy  in  8ueh 
aervtof-  at  the  lime  it  waw  broken  up.     Caixl  IDtJT,  April,  IHUo. 

1754.  All  the  iviford*;  of  the  coin]«iiiy  referred  to  in  the  preceding 
section  wore  lost  when  Fort  l*illow  wn«  captured.  The  captain  who 
rei-ruitcd  the  comiwny  mnde  out  a  roll  of  it  from  memory  tu  I'^ii". 
The  perxJiis  who>e  names  are  Imrne  on  it  or  their  heirs  wen*  paid  on 
it  at  the  tlmp  it  was  made  out.  and  it  hu-t  been  used  for  some  pui-posea 
in  the  War  IVpurtmenl.  In  view  of  the  fact  that  the  roll  was  miide 
by  the  pet*son  wlio  enlisted  the  men  and  a.-<  a  reeoixl  of  tliiit  enlistment, 
it  should  b*!  accepted  as  prima  fade  evidence  of  the  fuels  recordiKl 
therein.  notwitbHlandinj;  it  wa-s  not  iinide  at  tlie  lime  of  the  enlistment. 
Whenever  it  w  s>hown  by  other  records  made  at  llie  lime  of  the  oi-i-ur- 
rcnce  of  the  things  recorded  that  the  roll  is  incorrect  in  any  ]nirticular, 
it  ^hollld  Ih*  corrected  Hccoi-dliigly.  But  a^  long  ns  it  is  the  only  evi- 
dence obtainable,  or  the  l>esl  evidence  of  a  given  fact,  it  may  properly 
and  legitimately  Iki  use<i  to  CHtabUuh  the  fact.    Card  1067,  yl//r?V.i^^. 

KUSXEA-OUX. 


1766.  The  muster-out  is  a  fonnnl  diI4(.^harge  from  the  army,  making 
the  doldiora  civilian,  and  terminating  nil  military  authority  and  \\\vU- 
diction  over  him.'  The  fact  tlial  fhe  l'nited  States  may  (as  by  Sec. 
I*JSk>,  R4'V.  .Sts.)  providi-  tran^-portation  to  (heir  jionn'.s  ami  Mubsist- 
ence  en  rrmtii  for  w)ldiei-s  after  muster-out,  does  not  rontinue  them  in 
the  military  service.  Set-.  47ij1.  Kev.  St.-^..  defines  the  pcriml  of  serv- 
ice of  soldiei-s  with  reference  to  the  application  of  the  j>ension  law», 
but  not  otberwisi*.     65, 105,  May,  189^. 

1766.  An  oiKcer  or  soldier  aetually  serving  to  a  given  date  cannot 
legally  Ik'  mustered  out  or  discharged  as  of  a  prior  date.  44,  450, 
January,  1891;  46,  101,  323.  243,  JArrcA  and  April,  1S91;  61,  126, 
D^wmhiT.  1S91;  Card  8962.  &pfember,  1000.  Hut  where  certain 
volunteer  officera  duly  al>M>nl  from  their  coumiands  were  on  May  (J, 


*Ai  to  the  «flect  of  the  cottclndiaB  provnton  of  tbe  dOtb  Article  of  Wkt,  wv  uohs 

to  I  U7,  anU. 
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1865,  oi^epcd  bvtho  Prcaidcnttohc  honoruhly  nuiat<^i-ed  out  of  service 
•*of  date  of  IMh  instunt."  thr  said  officci's  tn  imnicdiatoly  apply  hy 
letter  for  thoir  inustor-ont  unci  (lischarjfo  piipon-,  fujrith&t  thi-yeeased, 
by  virtup  of  that  order,  to  Ite  officers  on  thp  date  \tkst  imnied,  though 
the  muster-out  nnd  disehiir^'e  papi-rs  may  not  have  reached  them  until 
after  such  date.     Curds  l(i;iij,  I'Mh,  Ot:U.Ur  and  Jhamhri-,  iSOo. 

1757.  An  officer  of  the  volunteer  branch  of  the  arm}*  (act  of  April 
22,  l!>Oy)  «;an  i-ontinue  to  hold  hisi  office  after  tho  reg-iment  h«.s  l>oen 
luustored  out:  this  on  the  theory  that  he  is  not  an  officer  of  tin?  rt^i- 
uient  iwrt'ly.  but  an  uffieor  of  the  vuhmteer  bmnch  of  the  aroiy. 
His  otfice  can  therefore  W  allowed  to  ryinain  in  oxi^tence  and  he 
allowed  to  h^tld  it  as  long  as  that  bmnch  of  the  anuy  U  in  existence. 
Oird  5075.  S^pt^mUry  I89S. 

1768.  Q.  O.  loy.  A.  a.  O..  of  isti;t,  and  circular^  75  and  yi»  of  18(H, 
(ihow  that  it  w»»  the  jwlicy  of  tho  Govuniuient  at  that  tiuie  to  dis- 
chaitre  all  vobmteer  officers  and  poldiers  with  thoir  regiments,  but 
nuiuy  of  them  were  in  fact  retained  in  service  after  their  res|Hsrlive 
orgulli/Jitioll^  were  mustered  out.  The  ivcords  show  that  the  War 
Department  has  taken  aetioii  and  rendeiTd  decisions  in  many  caeca 
since  the  close  of  the  war  of  the  Rebellion  l->a»ed  on  the  theory  that  it 
was  legally  possible  for  individual  officers  and  soldiers  to  lie  retained 
in  service  afti-r  their  regimentw  were  mustered  out.  And  from  this 
])nictice  nticl  these  diTislous  detinite  rules  have  l>een  foiimila1e<l  and 
are  now  iti  force  in  the  Rceonl  lutil  Ponsiun  Office  of  the  War  Depart- 
ment. They  were  subtriitted  by  tlie  Chief  of  that  Office,  approved 
by  the  Juilge-Ailvficate  Geneml.  and  under  date  of  February  !•>.  1S!*7. 
duly  adopted  iis  rules  uf  pmcticc  in  such  cases  by  tho  War  Depart- 
ment, nnd  are  as  follows: 

I.  As  a  geticral  rule  an  officer  or  enlisted  man  of  volunteers,  who 
■was  not  actually  nmstercd  out  of  service  with  his  croniniuud.  must  bo 
considered  as  having  been  retained  in  the  military  service  of  the 
Cniled  StJites.  notwithstanding  Cfeueral  Orders  No.  HlK  cif  lKti:j,  and 
other  iti*rlers  and  circular,  of  similar  ini|)orl,  {trovided  that  he  was 
iftainod  ill  service,  or  military  control  was  exorcised  over  him,  by 
competent  authority.  There  aiT  exceptions  to  thiK  rule,  however^ 
such  a!i  those  noCecl  in  iiaragrnph  st>ven.  following. 

3.  When  an  officer  or  siddier  wiw  so  retained  In  service,  or  sub- 
jected to  military  control,  by  tho  order  or  authority  of  a  suiwrior 
whom  it  wiLs  his  duty  to  resjMHjt  and  obey  while  in  service  and  who 
would  have  had  nuthoritj*  to  issue  such  order  or  exercise  such  <x)ntrol 
while  the  sui>ordinate  officer  or  enlisted  man  was  in  service,  he  must 
Ih;  considered  to  hare  been  retained  in  service  by  competent  authority. 

3.  An  officer  or  enlisted  man  so  retained  in  ser^'ice,  or  subjected  to 
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military  control,  must  bo  coiisitlered  tw  h&ve  been  in  serrice  iw  l»ng 

liie  was  actuallv  so  retained  or  Mubjwti-d  to  r^jiitrol. 

'4.  An  officer  who,  buviiig  Ik'l-ii  iTtuiuctl  in  syrvivi'  iiftiT  bis  com- 
luauii  bad  been  miuturcd  out,  watt  oitlured  by  ibc  Adjutant  GemMiil, 
or  by  other  competent  authority,  tu  |>row»;«-l  tu  bis  homcanti  n'[K>rt  Iiy 
letter  to  the  Adjutant  Geaeml  for  dl'*charge,  must  l>e  ironsidcred  to 
hare  been  in  service  until  ho  received  tho  order  for  hi-ii  JiK-burgi'.  or, 
In  i-iisp  it  cannot  bf  iL-'cortained  when  lie  rooeivrd  notice  (»f  his  dis- 
charge, until  the  date  of  thfl  order  directing;  his  di^cbai-go.  jiruvided 
that  it  appears  that  upon  I'cceiving  tho  order  to  gn  to  his  home  and 
report  be  ob«yed  tho  order  without  delay. 

5.  An  officer  or  enlisted  man  who  was  rctaiiietl  in  serviee  after  the 
muster-out  of  his  command,  and  wassuhscquently  ordered  to  i-eport  to 
the  I'hief  mu.steriiig  officer  of  his  State  for  diseharg-c,  must  be  consid- 
ered lo  have  l»ecn  in  service  until  tho  date  of  the  issue  of  that  diwhai-gc, 
provided  that  it  appears  lliat  he  o^leyed  hih  order  and  reported  U>  the 
chief  mustering-  officer  of  his  State  without  delay. 

i\.  lint  either  an  officer  or  aii  enlisted  man,  rctaijied  in  scnnce  or 
subjected  lo  military  (.•ontral  after  the  muster-out  of  his  connnand, 
who  voluntarily  withdrew  hiiii--elf  fn>m  wich  sen'ice  or  control  with- 
out i>erniission  from  thu  |jroi»i*r  itulbority,  or  who  failed  to  promptly 
obey  an  order  to  proceed  to  his  home  and  report  to  the  Adjulant- 
Oenei'at.  or  an  order  to  r-eport  to  tho  chief  must.t'rinj,'  officer  of  hia 
State,  uiufst  \m:  considercil  to  have  been  sepiinit*-*!  froui  the  servieo  on 
the  dat«  on  which  he  withdrew  himself  from  niilittiry  control  or  was 
relieved  from  dutj, ;  and  iT  that  date  is  not  s--iccruinat»le.  tlwii  his  serv- 
ice mustbe<'onsideri-d  t(t  liavc  lenninati^dun  the  (into  of  the  lastollictal 
order  Issued^  or  tho  last  ofHcial  at^t  done  to  or  com;eniing^  him,  white 
he  was  still  actually  rendennj;  militarj'  service  or  was  under  actual 
military  control. 

7.  It  i»  to  Ihs  undoi'st<Kxl  that  thn  forc^oin}*'  propositions  apply  only 
to  officers  and  enlistc*!  men  who  viviiy  retained  for  tho  scrviee.  or  con- 
venience of  the  Government,  or  by  reii«on  of  the  refusal  or  nejflect  of 
superior  offit«rs  to  cau^e  them  to  ho  dirichargod;  and  that  thcua  ]iro(m- 
Hition.-  do  not  apply  to  desertei-s  at  large  or  to  iilvsent*'es  with  or  with- 
out leave,  at  the  date  of  muster-out  of  their  conunands,  or  lo  any  jx^r- 
aona  who,  through  fault  or  neglect  of  their  own,  feiled  to  bo  mustered 
out  or  discharged  at  the  proper  time,  or  to  those  who  were  jtrrim'ff.d 
to  remain  tmder  pailial  niilitiirv'  control  solely  for  their  own  comfort, 
convenience  or  safety,  such  as  sick  or  wounded  men  under^^oing  treat- 
ment in  hospital  or  elsewhere. 

And  recently  in  section  15  of  the  "Instructions  for  Mustci'-out  of 
the  Service  of  I'nited  States  Volunteers"  (G.  O.  134.  A.  G.  O.,  ISftS), 
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provision  is  raadfi  for  ''auch  a^^  may  Im  hold  in  sorvice  bv  proper 
nnthority"  after  thoir  orjjanizaiiona  nhuU  have  been  mustered  out. 
Cord  .^(>"^.  Srpf<^mht^r,  JS9S. 

1759.  On  .January  li*.  189J*,  it  woa  pro\-idcd  by  .statute  (see  G.  O.  13, 
A.  (i.  O,,  1S9D)  ^'that  the  discharge  of  all  officers  and  enlisted  men 
from  the  volunteer  serviee  of  the  United  States  shall,  as  far  a.'*  prae- 
ticable,  take  ctfet-t  on  the  date  of  the  muster-out  of  the  orgnnizHtion 
to  wbieh  they  belong."  Among  the  instnictioos  or  regulations  of  the 
Secretary  of  War  for  carrying  out  this  law  is  the  following:  *'As  pro- 
vided for  by  law,  all  ofErei-s  and  enli?<ted  men,  present  and  absent, 
stand  discharged  on  the  date  of  the  muster-out  of  the  organization  to 
which  thoy  belong,  unless  retained  in  service  by  special  authority  of 
the  War  Depaitment."  /7r/(/  that  ihi>,  regulation  properly  a.«t'*umes 
that  the  Secretary  of  War  hflM  authority  to  retain  officoji*  and  enlisted 
men  in  the  service,  because  when  *'sjjecial  authorit.v  of  the  War 
Department "  is  given  for  such  retention,  it  haw  been  duly  decided  that 
it  wa»  not  "practicable,"  witbin  the  moaning  of  the  statute  referro<l  to, 
for  them  to  go  out  with  their  organizations.     Clard  6021,  Jidi/,  1890. 

1760.  Paragraph  1  of  General  Oitiers  108,  A.  G.  O..  ISCS,  prescriited 
that  whenever  volunteer  troojw  wore  nmstered  out  of  ser\-ice  the  entire 
regiment  or  other  organization  would  be  cousidei'ed  as  mustered  out 
at  Olio  tinip  and  place,  with  (he  exception  of  pris«nei*s  of  war.  Thif 
order  must  Ik;  regai-di-d  iih  prtmuilgiit^'d  by  authority  of  (ho  President 
betwise  it  was  issued  by  the  Soeretary  of  War.  That  the  order  was 
surh  a  regulation  with  i-efereneo  to  the  ndministration  of  the  army  as 
the  Pi-esiderit  had  constitutional  authority  to  make  cannot  bo  ques- 
tioned, and  being  >uch  it  had  the  force  of  law  where  it  applied.  No 
one  subject  to  the  constitutional  authority  from  which  the  order  ema- 
nated could  claim  exemption  from  it  on  the  ground  of  any  abwiuee  of 
personal  notice.  The  making  known  of  this  ivgulation  throughout  the 
army  ^vni^  notice  Ut  all  cuncnnied.  luid  therenfter  they  held  their  eiiH-st- 
ment  subject  to  iL-i  conditiuns.  When  u  man  onli.st.s  in  the  »nny  he 
does  not  bind  himself  to  oIh'v  only  the  regulations  and  orders  in  force 
at  the  tiini'  of  his  enlistment,  btil  he  Hgree^  to  obey  the  orden*  of  the 
President  without  any  such  llmitaliun,  and  he  then'by  enter.H  into  a 
new  status  ami  subject.-^  hini.'<elf  ton  new  c<ide  niul  all  the  changes  that 
may  be  made  in  it  from  time  to  tiuie.  (itMienil  Order  No.  108,  of  1883, 
when  it  WU8  issued  and  made  known  to  the  army.  iH^mme  a  part  of 
tbitt  code  to  which  the  fioblior  had  subjected  hinisetf  and  he  had  no 
right  to  any  further  notice  of  dischiii-g<i;  and  by  the  established  pi-ao- 
lice  of  the  serviis)  the  making  known  of  the  regulation  to  the  aniiy 
was  the  only  notice  reijuired.  It  ha^  been  held  that  this  regulation 
did  not  apply  to  aoldiers  speelnll^*  retained  in  tiie  semce  by  a>nipe- 
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tent  aiithoi-ity,  twcauHC  in  8Uoh  case  the  exception  emannti^d  (^oDtempo- 

mnpoiLsly  from  thp  Hiuiit*  aiirhority  that  made  tlif?  rnle. 

There  U  another  ix>int  of  view  fruui  which  this  subject  migbt  be 
considered  were  it  neecssarj'  to  do  so.  The  power  of  an  immediate 
dishandmrut  of  the  whole  aniiy  nmyt  l»e  vested  .■somewhere  in  our 
political  Mvsteni.  This  power  is  of  eoui'se  primarily  rented  in  Con- 
grcs8,  whieh  may  pass  an  act,  operative  at  the  date  of  its  iwssage, 
aliolishing  the  army  on  that  date.  But  a--*  Congrt'.v-*  nninnt  iinow  pre- 
cisely when  volunteer  troops  niaj'  no  longer  Iw  neede<l  and  may  bo  dis- 
banded, it  has  been  left  to  the  Exectitivc  to  deelai*e  when  they  shall  go 
out  of  serviee,  and  this  exocutive  power,  when  thei-e  is  no  legislative 
re.-*triction,  would  seem  to  lie  an  plenary  a.f  the  legislative  power. 
Therefore,  the  Pixe^^utive,  in  disbandiiifr  a  volunteer  amiy  (when  the 
dislmndment  has  been  left  to  the  Exet-urive  by  Congress),  might  t-au;^ 
it,  or  part.*>  of  it  to  go  out  of  existence  Kunuiiarily,  without  uny  notice, 
iietual  or  consti-uctivc.  The  cxereise  of  thi*<  ix>wer  to  this  extent  would 
manifestly  cause  groat  hardship,  and  it  hius  not  been  attempted  in  prac- 
tice. But  the  existence  of  the  power  has  an  evident  beai-ing  on  tlie 
subject  of  notice,  bccaiwo  where  the  power  exists  no  original  right  of 
exists,  and  sneh  right  of  notice  as  springs  up  is  purely  n  oonces- 
faimess. 

Paragraph  15  of  G.  O.  124,  A.  G.  O..  uf  1S98,  prescril^ed  that  "the 
discharge  fit>in  the  L'nited  Stales  volunteer  service  in  caw  of  Hllnbaeu- 
lees  (except  in  special  case*  otherwise  provided  for  or  such  as  may  be 
held  iu  *eiTice  by  prt^per  authority)  will  take  effect  on  the  date  of  the 
muNter-out  of  the  organization.''  Par.  1,  sec.  H,  of  the  same  order 
directed  thai  a  physical  examination  should  be  made  "of  all  officers 
and  enlisted  men  of  volunteers,  except  general  officers  and  otBeen<  of 
the  gt-neiul  statf,  immefiiatcly  prior  to  their  inuttter-out  of  service  or 
discharge."  This  apjMirently  included  aljsenLees  under  militui^'  con- 
trol who  (considering  iiiif  provision  without  reference  to  others)  might 
well  be  considered  in  the  service  for  tlm  imrjioso  of  this  examination 
until  discharged,  either  with  or  without  examination.  Hut  by  imnt- 
giapb  14  of  the  order  it  was  prescri^K-d  that  on  the  muster-out  of  an 
organization,  discharge  cert  ifitalcs  were  lobepi'cjjiired  for  every  officer 
and  ninn^  present  and  absent,  except  otfiei-i's  and  men  held  iu  sen'ice 
by  proper  authority  and  deserters;  and  paragi-aph  17  directed  that  in 
the  rases  of  enlisted  men  absent,  wlio  on  account  of  sickness  wcre, 
unablc  to  join  their  commands,  the  discharge  certificates  were  to  be 
given  to  the  mastering  officer  for  trunsinisaion  to  the  Adjutant  Gen- 
eral, and  in  the  case  of  soldiers  absent  on  detached  sen'ice  under  proper 
authority  discriptive  lists  were  to  be  sent  to  the  officei-s  under  whom 
they  were  serving.     Here  is  proof  of  an  intention  to  carry  out  the  pro- 
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visions  o(  |)nra);niph  li  lu-coniing  t^i  U.s  teriii.'-.  Pttnipniphs  14  and  17 
merely  !<uppli<><l  the  in(.>Hn>^  of  doing  »o.  All  tht>  jwrt-s  i»f  :in  oxecutire 
i-ejftilaliori  likr  u  statuti.'  iniiHt  Uo  itHi!*idfred  tog^lhor  to  arrivv  at  its 
true  luediiiiig.  hikI  inoi-eover  the  construction  here  imruiitf<l  hii* obtained 
in  practii-c.  /AA?  tlicMvfore  that  (.«.  O.  l:i4of  IbUs  had  the  sanie  effect 
flif  G.  O.  V*^  of  186.3:  iliHt  i^,  to  disrhitrife  all  Hl>s('titt>e»  nut  retained  in 
scrvieo  tiy  comjwlfni  nnlliority  on  the  dutc  of  the  tnuf^terout  of  the 
organization M  to  which  tbev  belonged.'  Cardtt  tillSO,  89t>a,  Sejfft!t}ilter, 
1900. 

1761.  Where  a  nnwtcr-out  roll  datwl  IVccmlier  *23.  18t»4,  showed 
"the  comptmy  mustered  out  on  thut  dsiie.  *  *  *  to  date,  from 
November  30.  IwH,"  h.hli\,mi  the  actual  date  of  muster-ont  was  as 
stated  on  the  rei-oi-d.  fVccmbcr  3.1,  ISr>4.     Card  2S8S,  .Jan*ttiry^  JS97. 

1762.  When  It  is  cU-arly  shown  by  the  officia]  reeord.s  thut  a  volun- 
teer f)ry;iiuizatiiui  was  acttmlly  mustered  out  of  tho  military  serviee  of 
the  I'nited  f^tftte^t  on  »  certain  date,  that  date  should  he  held  and 
ftweptod  a.s  iJie  true  date  of  mu.ster-out,  reifanllej'S  of  the  date  which 
may  have  been  fixed  in  advance  for  the  rauster-ont,  of  the  date  to 
whieli  imymont  wax  made,  and  of  the  date  of  dLscharpe  entered  u]>on 
the  dis4'harjife  nertiticate>  of  the  men  mastered  out  with  the  or^iranizntion. 
Thift  nile  should  not,  however,  apply  to  the  rase,  if  Huch  a  case  should 
urise.  of  an  ur}^anizatiuti  uiu)«lered  out  on  a  certain  date  us  of  some 
future  dati\  payment  being  made  to  the  futuru  date  and  the  dim-harge 
eertilicateci  bearing-  thai  date.  Card  T-t.il.  Ptct-nthrr.  1S09.  Thuf*  where 
the  record?!  showed  that  »  volunteer  oi-jjanizatinn.  havnii.'  Wen  fur- 
loughed  to  NovcuilRrr  11.  IWtS,  wjw  oi-dered  to  be  mustered  out  on 
Uovember  21st.  but  was  finally  muittered  on  November  IGth,  pwymont 
being^  made  tij  Novemljor  lil,  IWi-S,  aiul  llie  di^-harge  cortificjites  bear- 
ing the  latter  date.  hJ*l  that  the  true  date  of  mutiter-out  waa  Novem- 
ber 31.  1S9S,  the  muster-out  having  taken  effect  on  that  date.  Card 
8722,  Au^iut^  1000, 
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1763.  The  appraisement  of  land  for  a  national  cemetery,  a>  duly 
made  by  a  L'nited  States  court  under  Sees.  ^^S7l  and  4«T2,  Kev.  Sts..  is 
conclusive  upon  the  Secretary  of  War.  who  mmit  thereupon  pay  the 

'Soe  llii^  ii].iiiiiiii  ajii.n)Viti  by  the  Wftr  Departuitrtit  and  published  in  full  in  n  cir- 
cular therefrom,  <lat4^  f?e|)ieiiilwr  20, 1900. 
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appraiftod  valuo  n»  indk-ntwl  in  the  I«lter  section.  If  iiiderd  there  has 
U?eu  J'raml  in  the  valuiition  hy  which  the  court  has  been  dtt-eived  iu 
it^  dotre*',  or  its  original  appmijtemfiit  ts  deometl  f-itriffirf,  it  may 
pi-operly  Iw  niove<l  for  a  new  appi-aisiemcnr  on  the  part  of  the  United 
IStatcis.'     XXVI,  IU7,  ./'o>.',  /WV. 

1764.  /AW  that,  nutwiibplamiing  the  pi-ovi^-iun  ii»  See.  -WTa,  Iter. 
St)«.,  that  the  jiirii^lit-tion  of  the  I'nited  Stateii  over  land  taken  for  a 
national  i-emetery.  hy  tbe  right  of  eminent  domain,  ".-hall  lie  exriu* 
Mve," — such  a  jurisdiction.  wheiT  the  lainl  is  within  ii  State,  tiinnot  bo 
legidly  vested  in  the  United  States,  except  hy  tbe  cession  of  tbe  Slate 
le^lature.  In  the  absence  of  such  cc.v>ion  on  the  part  of  the  State 
s«Vfix'ignt\ .  an  act  of  Congre^s  must  be  [wwerles^  to  confer  wuch  an 
authority.*    XXVll.  IWI,  J/ay,  JS60. 

1765.  //fttl  that  the  general  annual  appropriation  for  the  maintain- 
injj  of  the  national  cemeteries  could  nut  lepnlly  be  expemled  for  tho 
purchase  of  other  laud,  even  if  such  land  was  propotw<l  t*)  Iw  imcd  for 
the  intertufut  of  soldien?;  hut  that  for  such  a  piircbaw.  a.-^  for  any 
puirbaw  of  hind  by  llie  United  Slattt*,  ^]x^ctlic  authority  iriust  he 
obtained  from  Congreiss.     XLI,  50,  Xoifembcr,  ilf?7. 

1786.  By  Sec.  48hI.  XUiv.  Sts.,  the  MU|K?rintOndent  of  a  national  cem- 
etery io  anthorized  to  arivst  [Rrrnons  who  Injure,  &v..  gravc-stcnes, 
tvW8,  shrubs,  Ac.,  within  the  eemetery.  Jhid  that  he  eould  not, 
under  thi»  authority,  legally  ani'st  a  |MT>.on  whu  fii-ed  ji  gun  into  or 
across  the  cirnietery  without  causing  any  such  injury  ils  i«  Mjurilieti  in 
tbe  statute,  hut,  for  the  arix*st  and  punishment  of  such  a  ti'e«ii|)uH8er, 
muNt  have  recourse  to  the  local  authorities.     XXXll.  4:i5.  March^ 

ms. 

1787.  Superintendent*  of  national  ccjucteries  are  no  part  of  the  army 
hut  civilians,  being  required  in<ieed  by  S'c.  4S74,  Kcv.  St-s,.  tn  he 
wlected  from  pensons  who  have  la-en  hononibly  discharged  from  the 
military  service.  They  aiT  therefore  of  course  not  Huhject  (o  the 
Arlidesof  Warur  to  trial  by  court  martial;'  and,  foi'  any  serious  mis- 
conduct on  tbe  part  of  a  sui^erititenilent.  a  renjoval  from  oflicc  would 
lie  the  ordy  atlequate  remedy.  XXXV,  34.  ifcOjber^  JS73,-  XXXVIII, 
881.  XoPt^iher,  J87ti,-  577,  Aj/ri/,  lti77. 

1768.  Se(w,  487(M87ii.  Rev.  St«..  i-onatitute  the  only  existing  gen- 
eral taw  authorizing  the  piinibase  or  aetpiLsitiun  of  land  a»  eemetery 
grounds  for  the  internieiit  of  Mildieiv.  Tho  general  provision  on  tho 
fcubjeet,  of  see.  IS  of  the  act  of  July  IT,  lS*iU.  e.  '2i.Kt,  has  ceased  to  l»e 

<8«w  14  Opins.  At  Gen.,  27. 

'Set-  the  HuluH-'iufutopiuion  o(  lliv  Atiy.  Gen.,  in  13  O^s.,  131. 
*S«-  lh«f  Mibtit-^iifnt  opinion,  concurring  in  tin*  view,  o(  tbe  Attorney  Cienual,  in 
16  Opiiu.  13.    And  wu  j  IfW,  anU. 
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in  force  under  the  o])eralion  of  Hew.  flSDH  of  the  repGulin);;  provisions 
of  the  Revised  Statutes.     38,  lifil,  3/(7*/,  JSS9. 

1769.  To  HUthorizp  the  atijui:sition,  by  the  exerciac  of  tho  rif^ht  of 
eminent  doumin.  of  private  land  for  ii  nutional  cemetery  under  Seca. 
W70,  -i»71,  Rev.  Sts.,  there  imi.-*l  be--{l)  an  existinjf  appropriation 
(in  ejinfonnity  with  the  mle  of  Sec.  373t>,  Kev.  St-*.),  authorizinff  the 
acquisition;  and  (2)  the  private  owner  must  ho  unwilling  to  give  title, 
or  the  Seci*etiiry  of  War  he  unable  to  agree  with  him  aa  to  price.     32, 

1770.  The  Uovernroent  is  under  no  legal  obligation  to  provide  burial 
places  for  destitute  .-soldiers  at  a  volunteer  home.  Sec.  4S7S.  Rev. 
Sts..  in  providing  that  the  soldici-s,  &c.,  thei-e  doi*ignatcd,  "may  be 
buried  in  any  national  cemetery  free  of  cost,"  does  not  require  the 
establishment  of  a  national  remetery  specially  for  the  purpo.*e  of  inter- 
ments at  such  a  home.     32,  277,  Jfii/,  IS89. 

1771.  The  Gettysbui-g  National  Cemetery  was  established  in  ly03  by 
the  State  of  Pennsylvania  with  the  coojx'ration  of  seventeeu  other 
States  whose  soldiers  were  engajfed  in  the  battle  <if  Gettysburg;  and 
a  corporation  was  t-reiited  for  its  establishment  and  care  hy  an  act  of 
the  Pennsylvania  legislJiture.  The  act  of  in^-nrpoi-ation  pixivided, 
among  other  thingfi.  that  **  the  said  grounds  shall  be  dovote<l  in  jwr- 
petuity  to  the  purpose  for  which  they  were  purchased,  namely,  for 
the  burial  aud  place  uf  final  rest  of  the  reumiiivuf  the  soldiers  who  fell 
in  the  defence  of  the  union  in  tbf  battle  uf  Gettysburg;  and  also  tbo 
remains  of  the  soldiers  who  fell  at  other  pointu  north  of  the  Potomair 
river  iu  the  several  encounters  with  the  enemy  during  the  invasion  of 
Lee,  in  the  summer  of  one  thoutnand  eight  hundred  and  sixty  three,  or 
died  thei-eafter  in  consequence  of  wounds  received  in  said  battle  and 
during  said  invasion."  By  an  net  of  the  Pennsylvania  General  Asjwm- 
bly  of  April  14,  iyt»8^thecoiuuiis.-'ioner^ha\  ing  rhai^a-  of  the  cemetery 
'were  authorized  to  ti'ausfer  nil  the  right,  title,  iut4>rest  and  i.-are  of  the 
same  upon  its  completion  to  the  United  States  upon  condition  "  that 
the  Cnited  .States  government  take  u|xin  itself  the  manugeuient  and 
car«of  said  cemetery  and  make  provision  for  its  maintenance,''  In 
accordance  with  a  resolution  of  Congress  approved  July  14,  1S70,  a 
deed  from  the  Soldiers'  National  (,'emetery  (tbe  cor|>oration  al>uve 
referred  to)  dated  April  18,  1872,  was  accepted,  which  deed  graiitt^  to 
the  United  States  the  cemetery  to  have  and  to  hold  "for  the  purposes 
for  which  it  was  acquired  •  *  *  as  is  fully  set  forth  in  the  net  of 
incorpoi-Htion  *  *  **';  but  it  is  not  stated  that  it  shall  [lot  bo 
applied  to  other  like  cemetery  purposes  also. '    J/dd  therefore  that 
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the  burial  of  the  persons  specified  in  Set-Cidn  4tJT8,  Rcriscd  Statutes, 
niiiy  Im  niiuii'  in  thi»  iri'inpterv  without  violittin^  the  torms  of  the 
trunjifer.     C.'nrd  524*!,  yov^mhtr^  l>i!k^. 

1772.  Section  3  of  the  act  of  incorixiration  c.^tabliBhiiig  the  "Sol- 
diers' Kationfll  Cpiuetei-y"  Hi  tTettrsburg,  gave  to  the  board  of  rom- 
niii^iuni-n*  authority  to  hiy  out,  fcnru  und  ornament  tho  groundw,  to 
erect  buildings  and  monuments  and  generally  to  do  whate\'er  in  their 
judgment  should  l»e<ieetned  npees>Hry  and  pi-oper  toudiipttlio  grounds 
and  premises  to  the  uses  for  whieh  they  hint  been  purehii.'<ed  and  set 
apart.  In  view  of  the  circumstances  und  conditions  of  the  transfer  of 
this  cemetery  to  the  United  Slutes  government  (sec  preceding  sec- 
tion) and  the  laws  of  Congress  relating  to  niltiunal  ceuietcrie!«,  h^d 
that  it  was  within  tlio  discretion  of  the  Secretary  of  War  to  permit 
the  erection,  in  snid  cemetery,  by  the  agents  of  a  State,  of  a  nioiiument 
to  the  deud  of  that  State  buried  in  the  cemetery-.     S3,  42,  Jun^^  1S89. 

HAVIGATIOH. 

1773.  The  ITnited  fitfltrs  U  not  the  owner  of  the  soil  of  the  bed.?  of 
navigable  waters/  nor  of  the  shores  of  tide-wnters  l>elow  high-water 
mark,  nor  of  the  shores  of  waters  not  affected  by  the  tide  below  the 
ordinary  water  line  of  the  «ime,  except  a**  it  may  have  become  grantee 
of  such  soil  from  the  State  or  from  individuals.  The  property  in  and 
over  the  be<if  and  yfaores  of  navigable  wateni  is  in  general  in  the  State, 
or  in  the  individual  riparian  owner.'  But  under  the  power  to  n>gulate 
commerce,  Congressi  may  awume,  a«  it  haa  recently  assumed  (see 
g  613,  an/«)the  power  so  to  regulate  navigation  over  navigable  waters 
within  the  States  as  to  prohibit  its  olwtruction  nn^  to  cause  the 
removal  of  obstructions  thereto,  and  §uih  power  when  exereised  is 
"conclusive  of  any  right  to  the  contrary  asserted  under  State  author- 
ity/"' Jri  exercising  this  [wwcr,  it  cannot  divest  nghte  of  title  or 
occupation  ill  a  State  or  individuals,  but  the«e  rights  are  left  to  be 
enjoyed  as  befoi-o,  subject,  however,  to  the  paramount  public  right  of 

'S«e  the  tlt'finilif.11  «if  Iln*  tenii,  "nnvignljle  waters  ol  the  ITnitH  RlaUfl",  in  The 
Daniel  Ball,  10  Wullai-i-.  6&;;  iU  j-'irir  Boj-er,  109  V.  B.  629.  Hew  also  Chiwlin  v. 
CWinoi.  a?  Fed.  Kc[..  '2Hn:  !^t.  Anthony  Kalli"  Water  Tower  0>.  r.  WhIcf  Commie- 
sionerv,  lOK  V.  S.  'MV;  Ia-ovt  r.  1'.  K,  177  ul.  K-il.  Klutiitt^  [UMwetl  Ny  Ihc  HIhIm 
(i>r  thuir  own  im-s,  dwIiu-iuK'miiuU  streams  imvitcutle,  i\»  not  iiiake  tiriein  wi  witJiin 
the  CV-nHMiition  ami  UiKn  ol  the  V.  !*.  DiiUilh  T.iurilM>r  Co.  r.  Pt.  IxmiH  Biiom  & 
IninnivifiM-iit  <•<>..  17  I'Vl.  Itrp,,  4I!(.     And  »t<e  $  1777.  ^wrf. 

'rullunt  r.  Iliunui. :;  Iloivunl,  •2\2:  Baruev  c.  Ki<ukuk,  94  U.  S.  337;  Ullniao  v. 
riiilad.,  3  WallAw.  7i;J;  fi^outh  C4iri.lin«  r.  ('iwnrift.  H3  V.  S.  *;  H  Optnp.  Ai.  flea. 
}VJ;  7  id.  aU:  in  ul.  tn*-.  niiiiui»  (Viil.  R.  Cn.  r.  niiUMb.,  Uf>  i:.  S.,  3K7;  Shivciv  t'. 
Bowlby,  1-J2  «/.  I.  ainmtyu  t.  Wtiwlcr,  S"  Fed.  licp.,  803;  Hcrantgii  r.  Wheeler, 
intU.  S..H1. 

■Wieconwn  r.  Dululli,  9fl  T.  S.  379;  V.  8.  r.  CSty  o(  Moline,  82  F«d.  SepL,  502; 
Lwvy  9.  V.  &,,  92  id.  314;  Loovy  r.  U.  8.,  377  V.  S.  021. 
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fret'injf  navigation  from  obstruction  possessed  and  exercifwd  by  tho 
I'^nitpd  Stiitcs  through  Congrpss.  Id  the  execution  of  the  Inw.s  relat 
ing  to  oljstructioiw  to  imvigiition  the  Secretftrj*  of  War  has  no  general 
authority,  but  only  such  as  may  huve  been  vested  in  him  by  legislation 
of  CoiigiTss.  esperially  in  llio  river  and  harbor  appropriation  acts." 
18,  27:>,  16.  t'44,  Mmh  and  AjtrfL  JSS7:  31,  i2,  Ji,  386.  35.  -^U,  Ajfi-H 
to  &-jft^i>h,r,  ISSU;  42.  85,  Juii/,  ISDO;  51, 196,  56.  14i),  68,  483.  Janv 
ary  to  D.-cemh^r,  lS{/:i;  58, 4fii),  Mnr<-A,  J^SJ;  63, 8«5,  K^ritanj^  Itf9i; 
Card  aias,  MtrcA,  l^OG. 

1774.  By  legislation  prior  to  18iK>,  Congress  bad  exerci-sed  some  con- 
trol over  tlie  subjint  of  obstructions  to  navigation,  prineipully  with 
rcferctifo  to  bridges  over  navigable  streams.  H  tU3.  «»/?■.)  But  by 
tho  Kiver  and  Harlior  Appropriation  Art  of  Sfjplernber  1ft,  1800,  a 
gftifral  authoriiy  over  the  subjwt  was  assumed,'  and  it  was  enacted, 
in  sec.  Ki,  as  follows:  ''That  the  ereation  of  any  ol>stniction,  not 
affirmatix'ely  authorized  by  law,  to  tho  navigable  i-apaeiti"  of  a/iy 
ii-iifffK,  in  respect  of  which  the  I:  nited  Stat*-^  has  jurisdiction  is  hereby 
prohibited."  The  act  does  not  make  it  tlie  duty  of  the  Seci-etary  of 
War  to  onforec  this  provision  iit  all  cases,  but,  in  sea*.  4,  6,  T,  8  and 
12,  it  invests  him  with  specific  authority  with  regard  to  certain  kind.^ 
of  obstructions,  as — to  take  precautions  again^tob-itructioti  by  bridges 
and  to  approve  tb«  loc-ation  of  bridges.  &c. ;  to  give  pennitii  for  making 
deposits  of  sulwitances  or  materials  in  navigablo  waters;  (o  permit  the 
erection  of  wharx'es,  dauis,  breakwaters  and  Ibe  like;  to  bix-ak  up  and 
remove  wrecks,  &c. ;  and  to  cause  the  establishing  of  harbor  linei*  under 
regulations  prescribed  by  him.  But  the  pm^ecutJou  and  punishment 
of  individuals  L-reatJngoUst  ructions  without  proper  i>eniiit  or  authority 
of  law  ia  left  by  the  act  to  the  law  officers  and  the  court«j.     63,  365, 

1775.  There  is  no  law  authorizing  the  Secretary  of  War  tu  caiiae 
obstructions  to  be  removed  from  navigable  waters,  except  as  be  may 
direct  his  ^ul}ol■dinate^.  charged  witb  river  or  harbt>r  improvemeut, 
&c.,  to  reujove  them  whore appixipriations  exist  for  the  purijose.  The 
act  of  September  lH,  1890.  c.  1*07,  makes  it  unlawful  to  place  obsti-uc- 
tions  in  navigjiblo  waters  without  the  pi^niiisnion  of  the  iSeeretnry  of 
War.  but  when  thti  law  is  violatf-d  it  is  not  for  the.  Secretary  to  initiate 
proceedings  but  for  the  legal  and  judicial  authorities  under  sees.  10 
and  11  of  tho  act,  to  take  aetiou  by  prosecution  aud  injuuction.  53, 
»43,  ifii/v;/*,  Jfi9Si  63.  365,  DJrruary,  lff9^ 

1776.  Under  the  provisions  of  sec.  10  of  the  act  of  September  19, 

'See  liie  milwwiiient  opinion  of  tliv  Atfcjrnt.-v  Geimntl  >i)  1.1>  Oplus-  101- 
*8ee  Boctiiinfi  ii  \o  20,  iacliiHive,  of  \hv  Rivi-r  aad  Harbor  Act  o(  March  8,  18W  (30 
&tat&,  UM),  for  exlsdog  8taiut«fl  on  the  nib]ect. 
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1890,  it  becomes  not  only  unlawful  but  a  criminal  act  to  obstruct  the 
navipition  of  navi|,mb|p  waU'rs  of  the  l'ni)M  Statpw.  TlniMwhcrea 
railroad  company,  under  color  of  authority  froniccrtniii  State  oflicials, 
proceodDd  to  cloiie  for  a  month,  pendinj^  tbo  impairing'  of  one  of  Its 
bridjfos.  tht»  poAsa;.'*'  up  and  down  an  intcrj-latc  nnvigablo  stirani,  so 
thai  in  fact  the  l"nitcd  States  wan  piwctited  from  traii-sixirtin^  upon 
the  same  a  gun  rarriago  manufactured  within  the  State  for  the  Gov- 
ernment— /*/'/'/  that  (he  assumption  of  juri.<diet(on  over  such  waters  by 
the  I'nited  States  through  the  h^jfislation  of  (lon^ress  had  diMjilaeed 
the  jurictdiction  previously  exercued  by  the  State  to  authorizp  such 
oljstructions:  and  that  under  thia  lej^'islntion  the  river  was  a  public 
highway,  oj>cn,  not  only  to  the  United  Stati's  for  public  purpoftes,  hut 
lo  all  private  individuuU  whatsoever,  and  coxild  not  bwfuUy  be  closed 
or  interrupted;  imd  mh'Itt-ti  that  the  proper  I'.  S.  dwtrict  attomey 
be  coraraunicatod  with,  with  a  view  to  the  initiation  of  proceedings 
under  sec.  11  of  the  act.    64.  210,  Marth,  J894. 

1777.  Those  rivei-s  luu^t  Tie  reganletl  as  public  navigmble  river^t  in 
law  which  are  navigaliie  in  fact.  And  they  are  niivignble  in  fact  when 
the}'  are  used  ur  ai-c  Kusceptible  of  bein^  u^ed  in  their  ordinary  eondi* 
tion  as  higliwayn  for  connneree  over  which  tmde  and  travel  are  or  may 
Ik*  conducted  in  the  custimiary  mories  of  tnuh?  and  tnivcl  uti  water. 
And  they  ooastitnte  navigable  waters  of  the  United  States,  in  contra- 
distinction fi-oni  the  naviguble  water*  of  the  States,  when  they  form 
in  their  ordinary  condition  by  themselves  or  by  uniting  with  other 
waterfl  a  continued  highway  over  which  commerce  h  or  may  be  carried 
on  with  other  States  or  foreign  countries*  in  the  customari'  mode  in 
which  .■4nch  commerce  is  conducted  tty  water.'  The  true  test  of  the 
navigability  of  a  stream  docs  not  depend  on  the  mode  by  which  com- 
merce is  or  may  be  conducted,  nor  the  difficulties  attending  nftvigntiou. 
It  would  l>e  a  narrow  rule  to  hold  that  in  this  country  imles^  a  river 
was  capable  of  being  navigated  by  steam  or  sail  vessels,  it  could  not 
be  treated  as  a  public  highway.  The  onpability  of  use  by  the  public 
for  purposes  of  transportation  and  commerce  alTords  the  true  <Titerion 
of  the  navigability  of  a  river,  rather  than  the  extent  or  manner  of  (hat 
use.  If  it  be  cni«i1;le  in  its  natural  fitatc  of  V-iug  u.ied  for  purposes  of 
commerce,  no  matter  in  what  mode  the  connneree  may  be  conducted, 
it  in  nari^ble  in  fact  and  Iwcomes  in  law  a  public  river  or  highway.' 
Applying  tbese  tetU  to  a  tributary  of  the  Mitxii^sippi  River  in  Ten- 
nessee, it  was  ^'Ml  that  the  same  was  a  navigable  water  of  the  United 
States;  that  the  fact  that  all  acta  of  the  State  legixlature  dc<-luring  a 
certain  part  of  the  river  navigable  had  been  rep^mled,  did  nol  affect 


■Tho  Daniel  Ball,  10  Wall,  567. 


*Tho  Mont«llo,  SO  Wall.,  43a 
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the  question  of  the  navijfnbility  of  tbot  part  so  far  o-s  the  lavm  of  the 
Unitwl  States  were  euneemed.  For  exumple,  ibo  duty  of  the  Secre- 
tary of  War,  under  sec.  4,  act  of  1.S00,  with  respect  to  unreasonable 
olwtnu'iions  to  imvijirntion  over  the  port  ivferrcd  to,  would  bo  unaf- 
fected by  the  repeal  of  the  StaUi  laws.  Cards  1511,  t/Wy,  JSS5  ;  1709, 
%>/rtrtAVr,  J89S. 

1778.  //A/  that  the  Bayonnc  Canal.,  in  Hudson  Co.^  New  Jersey,  was 
navigable  water  of  the  L'nited  States  subject  to  the  admiralty  jurisdii'- 
tion  of  the  V.  S.  district  court  and  to  the  laws  of  Congress  for  the 
enrolment  and  licensinj;  of  vessels  and  otherwise  regulating"  of  com- 
merce, and  could  not  therefore  legnlly  he  obstructed  by  tilting  up  or 
damming,  by  a  railro«d  compmy,  without  the  permission  of  the  Sec- 
retary of  War  under  the  act  of  September  10,  IS&O.  44,  153,  Pecan- 
birr,  hoo, 

1779.  JIdd  that  the  building  of  a  dyke,  under  an  appropriation  for 
the  impiovemeiit  of  the  navigation  of  the  TTud-'-on  River,  did  not  of 
itself  vost  in  the  Vnited  Statoji  a  prop<*rty  in  the  soil  or  give  it  any 
title  thereto; '  that  the  property  in  the  river  frontage  was  affected  !)y 
the  rights  of  the  l'nited,  State^i  only  so  far  as  concerned  the  navigation 
of  the  river  and  tlie  maintenance  and  cont«rvation  of  the  work  of 
improvement,  and  that  the  owner  might  legally  make  any  use  of  his 
property  that  be  might  sec  lit  provided  it  did  not  obstruct  navigbtion 
or  interfere  with  the  improvement.*  LI,  6'Jlt,  Murch^  1SS7.  And  tjee 
M.  477,  Augiu-U  i89S. 

1780.  L'ndt'r  the  power  to  improve  navigatioUf  Congress  may  appro- 
priate for.  and  the  Secretary  of  War  may  cause  to  be  erccleJ.  a  pier 
in  L^ke  Michigan,  and  after  it»  erection  the  United  States  has  the 
ttuthorily  of  cvnvfrvafH'n  of  the  ^me.  64,  477,  An'jtuft,  JS92.  And 
see  LI,  If09,  Jftirc/t,  IHST.  Its  exorejwo  uuiy  bo  discontinued  or  abftQ- 
doned  when  the  work — such  an  a  pier,  dam,  breakwater,  &c. — i;^  no 
longer  needed  for  Ibo  improvement  of  navigation.  32.  375.  May,  1889; 
39.  W,  42,  liH),  Khrxniy  and  July,  iSW. 

1781.  If'lii,  that  under  the  act»  appropriating  money  for  the  improve- 
ment of  the  Columbia  Kiver,  to  be  expended  under  the  direction  of  the 
Secretary  of  War,  the  Secretary,  while  authorized  to  make  regulations 
for  the  prosecution  and  protection  of  the  wovk.s  of  improvement,  waa 
not  empowered  to  roiinire,  by  such  iTgulations.  the  removal  of  fish- 
trapH  and  pound  netn  a^  obstructions  to  navigation;  that  it  was  not 
within  the  province  of  the  Secretary  of  War  to  determine  what  is  or 
what  may  become  an  obstinction  to  navigation,  and  cause  to  («  removed 

'eOpitiB.  At.On.,  \''2;  T>''i.,:tl4;  Hitwkim  Pnint  L.iKhUioiu^OAM',  IWFei'l.  R«p.,77; 
ftCfiLnli>n  I-.  WhM-Iur.  ITft  r.P.,  141. 

•  i(i  Opin*.  At.  Ut'-n..  486.  8ce,  h^.wewr,  act  of  CnnptflH  o(  Miirch  .1,  IR«9  (30  8tats.. 
1152.1,  ari'l  St.TUiit"ii  r.  Wliwltr,  "i//m. 
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tbe  ano  or  prohibited  the  other  hv  a  mere  ord«>r  or  roj^liLiioii,  iii  Iho 
abseore  of  nuthoritT  given  by  H|>wific  legislation  of  CongiT**.     UJl. 

1788.  J/tJd.  imtler  sec.  la  of  ihe  act  of  .September  19,  IstH),  suthor- 
ufinjr  the  SetTfiary  of  War  tn  e^itabtish  harlKpr  lines,  that,  in  t'Htj»bli»b- 
inj(  II  hiirlxirllnt'  in  tijehHrKirof  Urid^'eport ,  Conn.,  he  wfts authorized 
to  ]>retiioribe  r(>trtilati<inM  umbT  whii-h  Ihe  littoral  owners  (who,  by  the 
hiws  of  Oirmi'ciicnt,  hnvf  a  rij^ht  of  pi-operty  in  the  flats  on  their 
fronts,  and  may  wharf  oi-  doi-k  otit  to  thr  navi^^ble  chauuel  so  as  to 
il  themselves  of  the  usty  of  it)  shouUI  have  their  VK^ted  rights  rec- 
c^izc-d  and  protwti'd:  thnt  while  he  might,  for  th«  protection  o(  navi- 
gation, regulatp  th*'ir  building  out  to  the  channel.  In?  could  not  prohibit 
their  doing  so.  or  romicmn,  or  deprive  ibem  of,  their  property.  But 
if  tfi  that  his  authority  for  e-*tabllshiiig  a  harbor  line^which  eonsif<ts 
in  locating  an  iinajrinary  line  beyond  which  whan'cs,  &<•.,  shall  not  l>e 
extended  or  deiiosit-*  duiuped^^ould  be  exercised  only  so  far  as  nci-es- 
8ar\'  for  the  pi-oteciion  *if  the  navigable  channel  a.-*  an  interstate  wHler- 
way.  an<l  not  to  protect  mere  local  IrulEc.  62,  :^ll.  FSnutri/^  1S92. 
An*l  see  81,  132,  iMc^mUt^  1S91. 

1783.  The  consimction.  without  the  authority  of  the  Secretary  of 
War.  of  ii\-irM  in  a  liarbor  which  is  navigiitile  water  of  the  I'nited 
Stfttes,  outiiide  of  established  liarbor  Hues  (or  where  theri-  are  no  har- 
bor lines  establishe*!),  is,  under  tioc.  7,  act  of  .Seprenil»rr  IH,  lsi*0, 
unlawful  when  the  T«nie  will  be  <letrinicnlal  to  navigaHmi.  And 
whether  or  not  the  persons  who  constructed  such  weii-s  harl  any  liceniW 
from  the  town  is  immaterial.     83,  45,  Ajnul,  1X92. 

1784.  .\  fish  weir,  so  constructed  as  in  a  nieajmro  to  obstnirl  the 
navigation  of  navigable  wateiN,  (.itn  not  leg>illy  be  placed  in  sueh  waters 
without  the  authority  of  the  Sivretary  of  War.  who,  by  sec  T.  act  of 
S*-ptenitier  IS,  I-S90,  is  empowertnl  to  grant  jiormission  for  the  purpose. 
Anil  so  of  a  boom  desired  to  Im*  placed  in  a  navigable  river.     88,  ;i47, 

1786.  Section  in  of  the  River  and  Harbor  Act  of  March  .1,  1899, 
es  it  unlawful  to  construct  doi-ks  and  wharves  in  any  navigable 
water  of  the  United  States  without  thu  i>eimis8ion  of  the  War  IVpart- 
ment.  The  object  of  the  law  U  to  protect  the  inlere»t.t  of  navigatiori  by 
requiring  all  projects  for  the  erection  of  ^'uch  Mtriicturc>(  to  W  consid- 
ered and  passed  upon  by  the  department.  A  permit  granted  by  the 
SecPCtary  of  War  for  the  erection  of  a  dock  or  wharf  conferw  on  the 
grantee  no  right,  authnrity,  or  luiifructuary  interest  iuand  to  the  shore 
or  bed  of  the  stream  where  the  dock  is  to  be  built.  The  Federal  stat- 
ute simply  maJves  tbe  conseut  or  permission  of  the  War  Department  a 
liiOOfi— 01 32 
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condition  procedoiit  to  tho  exercise  of  sueh  riglit  whei-evcr  it*  eser- 
ciw  is  liable  (n  affect  conmiprfe  and  nnvijfaiinti;  aiiri  when  Kraiitwl  tho 
peiniii^-'ioii  ('«n  in  no  souse  lie  eoiistnii-d  as  \  fstiiijr  in  Ihe  Kra"''**"  nn.V 
power  to  iivoid  or  contravene  the  State  niul  loenl  laws  or  to  invade  tho 
privilej^es  iitid  imnjunities  held  hy  other  parties  therennder.  (iird 
83tJ0,  Jum;  J.'Wil 

1786.  Thi>  Krie  and  Atlantic  liiisjns.  in  New  York  lliirhor,  are  pri- 
viitc  projierty.  Imt  they  are  also  navijrntile  wiiters  of  the  I'nited  Statra; 
und  tlie  DWiier,-*  of  the  wuii  under  ihi'  wjiler  hold  the  tith'  siihjeet  to  the 
ripbts  of  tho  piihlie  to  nnvigute  -■<iK'h  water'*,  and  ure  therefore  not 
enijHiwered  to  till  in  the  IjUHins  and  deprive  the  public  of  their  una, 
Moretivcr  ihi-y  are  walei-n  over  wliii-h  the  L'niled  Stutes  hits  expressly 
a88tuned  jtiri.'^dicticiii  in  pivthifnliii);.  hy  (lie  art  of  .Inne  2!*.  I8AS.  the 
dumping  of  dcjMisits  "  in  tlie  tiihil  waters  (jf  tlie  hnrlior  of  New  York, 
or  its  iidJHi'cnl:  or  trihutary  waters,  witliiii  tlie  limits  whieli  .nhall  li© 
pi-escrilwd  hy  the  snjJervi^ior  of  the  harbor."  //^/(/  thai  the  rJulwe- 
qiient  e«tnlilishiii('nt.  under  Ihe  lu-t  of  Aiijriist  II.  1H8S.  s.  13.  of  har- 
Ijor  liiieH  in  thiit  liitrhcir  outshle  these  titifiins  did  not  oust  this  juriri- 
dielion.  lint  that  ttie  act  of  June  ^V.  1SN8,  wna  dtill  in  force.     SO,  '^^, 

1787.  /ft-M  that  th**  prohihitimi.  hy  «ec.  6,  act  of  SoptemlM-r  111, 
ISiio,  of  the  dninpinjr  <»f  hidliist  rtinid  not  lejjally  lie  enforced  in  New 
Ynrk  Hiirlxir  be>-ond  the  three  iiiiU'  limit.'     51,  !.')4,  A'-r-mA-r.  JS9I. 

1788.  //,/f/  tbit  the  River  mid  Harltor  Act  of  Anyust  11,  IS8S.  s.  12, 
did  not  mnke  the  approval  of  the  Seen-tjiry  of  War  essential  to  the 
establishment  by  a  State  of  harbor  lines  on  iIh  internal  nixvi^blo 
waters,  iind  therefon'  tlutt.  tnitil  the  l'tiile<l  Stute.s  exeiielses  control  in 
the  manner  provided  for  by  i»ee.  12  of  suid  act,  the  State  of  Wisron- 
sin  was  empowered,  through  the  luunicipiility  of  Diiluth,  to  change 
and  regulate  the  harfior  lines  of  I)ulnth  harbor  without  ^nch  approval.' 
33,  ;iiis,  ./„/,/,  JfiNfi. 

1789.  The  River  and  Harbor  Act  of  dune  11, 1880.  a.  4.  makes  it  the 
dutv  nf  the  SecretaiT  of  ^^'»r.  on  Iwing  snli-sHed  that  ti  amtk^tt  veasii 
obstructs  nnvigiiticin.  to  give  thirty  days'  noti(r.  to  all  porson.s  inter- 
ested in  the  vessel  or  <«Tgo,  of  his  inn'jwse  to  cause  the  jaune  to  he 
removed  unless  removed  by  the  i^ersons  infei-ested  n.s  soon  thereaftflr 
a»  practiciible.  liefore  himself  proceeding  to  take  measures  for  it.^ 
renmval  under  the  act.  If  the  removal  be  effeet»'d  by  the  Secretary 
of  War,  the  act  requires  that  the  vcAsel  and  eargn  shall  Ik*  sold  at 
auction  and  the  proceeds  depiwi ted  in  the  Treasury.     I'ndcr  this  legia- 

'  C'oiiiparf  ihf  ti incurring  njiinion  «( the  Altorriev  Geuvml.  lu  20  Opine.,  293. 
'SwrOiuntyof  MoMli-n  ICimlmU,  102.  t'.  S.  U91. 
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Utioii — especially  in  view  of  the  fact  that  the  act  authorizes  the  tftkinj; 
posseSEiiou  of  the  propert,v  of  prirate  iiidividimls  nrid  the  di>ipo»iiig  of 
it  without  comp(>nsatLoii  to  the  owners — held  that  the  notice  should  he 
strictly  giveu  to  ull  itilerej*ted,  the  owners  of  the  rargoas  well  ns  the 
vessel,  unless  indeed  such  notice  were  waived,  iit  which  t-nse  the  waiver 
should  Ik-  (letinite  and  i-xpress  and  joinwl  in  hv  all  th'^  infon-stt'd  [jar- 
ties.    35.  4(>t;,  0,'Uih'r,  ism. 

1790.  The  eaginevr  officers  of  the  Hrmy.  in  ojiening  a  channel  in  a 
navigable  river,  for  the  improvement  of  which  Hppropriiilion  hiid  Iwen 
made  hy  Cougres!*,  were  a^nisted  and  co-Dju-riited  with  liy  a  local 
trai)d|xirtatioti  couiimny  which  owned  the  land  luljoining  the  chitnnel 
which  it  was  using  for  its  own  l»oat».  Upon  the  completion  <)f  the 
hnprr>venieiit  this  company  procooded  to  levy  a  toll  on  other  vessel* 
passing  through  the  channel.  Held  that  such  toll  wiw  an  olwtruction 
to  navigation  and  could  not  legally  \yi'  cnfoived;  the  fact  that  the  com- 
■]p»uy  *»wned  the  land  giving  it  no  exclusive  light  to  the  free  iwe  ol 
navigable  waters  of  the  fnlted  States.     L.  .'»as.  J'lhj^  JSSG. 

1791.  "Whei-e  a  niili*oad  company,  which,  as  rijwrinu  proprietor, 
owned  the  land  uiM>n  which  was  located  a  revetment  of  the  liank  of  a 
navigable  stream  (ronstructed  by  the  United  State--^  in  the  improve- 
men t  of  the  navigation  of  tho  same),  was  authorized  lo  rebuild  the 
revetment,  subject  Ut  the  condition  that  tlie  work  i^hould  bo  co  done 
and  maintjiined  a?i  to  fully  Milwerve  it«  piirpoH*  a>  a  safe  and  secure 
revetuu^nt  and  protei-tion  lo  tho  channel  uf  thi^  stream  ArA/that  the 
com[)UDy,  as  riparian  owner,  was  legally  entitled  to  u>e  the  revetment 

J<mg  Uff  such  use  did  not  Impair  its  servicenbleness  or  involve  such 
ftn  exclui>ive  jjossesaion  as  would  be  in  violation  of  the  provisions  of 
sec.  y  of  the  act  of  SeplemlMM'  lit,  ISIX);  and  that  a  fulhire  on  its  part 
to  perform  the  condition  would  not.  /f&r  i"\  divest  it  of  such  right  of 
use,  or  eniiH>wer  the  S'cretary  of  War  to  enforee  such  perfonuance 
by  revoking  the  authority  to  rebuild  tln^  revetment.     64,  1 1.  Ft-finmry, 

17B3.  /ArW  that  under  sec.  3  of  the  Kiverand  Harljor  Ap])n>priHtion 
Act  of  duly  13.  isii^.  the  ^Hicretary  of  War  wu.>  i-uipuwered  to  author- 
ize the  laying  of  a  ^Yater  niuin  actoss  the  bed  of  the  channel  of  any 
navigable  water  of  the  I'niti'ri  Slatev.     65.  :io2,  ■/urn:  /.V-Vj. 

1793.  //•■/(/  that  it  was  dnublful  whi-tlu'r '•tloatable"  sir-eams,  i".  «. 
tsti'eaniM  ca[mble  only  of  bi'ing  used  foi-  fliaiting  sawdtigs.  tinilM-r.  &c., 
not  being  navigable  in  a  general  sense,  were  inchidi-d  in  the  term 
"iwvigalde  waters  of  the  United  State-;,"  jw  employed  in  statutcjs  pro- 
riding  that  dams  shall  not  \ws  constructed  in  such  waters  without  tho 
permiM^ion  of  the  SiH'-retavy  of  War.     But  /;<///  that  it  was  clearly 
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competent  for  Congresa.  under  the  commtii-cc  clause  of  the  C<>it»tilu> 
tioii.  to  exi>n-i«o  control  over  such  mtrtmoui  a«  highwaja  of  intenstate 
cormn^-tXT.     83,  ^175,  Fvhmonfy  IHi)^ 

17W.  The  act  of  Au^i*i  17.  18;t4  (see.  6),  provides  tlut  "it  shall 
not  Ik"  liiwfiil  to  plnco,  disoliarge.  or  depcuiit,  hv  iinv  process  or  in  any 
luaniiei',  Iwitlast,  refu!?**.  <lirr,  *  *  *  or  i\\\\-  otlier  nmtter  of  any 
kind  other  thnn  that  flnwinif  from  strpetji,  spwcrcii,  and  pa^^^in);  there- 
from ill  !i  liijiiid  -Ttate.  in  the  waters  of  any  barhor  or  river  of  tho 
I'nitcd  .Slates  for  the  iuiprovuuieiit  uf  wlilch  niuaey  has  been  appro- 
priated by  CongreiHt.  elsewhere  than  within  the  limits)  defined  and 
perniitti.'(l  l)y  tho  Secretary  of  War''.  And  any  and  every  such  aet 
i$  made  a  ini.<<denieanor  puiii^bahle  l>y  tine  and  imprisonment,  etc. 
This  ^tatlI^e  pr',>h51tit»  tho  di.i«,hargiii|jr  or  depo^itin^  uf  matter  "In  the 
waters  of  any  harKir  or  rivrr  for  the  improveinent  of  whieh  money 
hay  liwn  appropriated  by  Congrcw."  A«  the  statute  is  a  |x»nal  one, 
and  therefon;  s^ubjeL't  to  the  rule  of  strict  construction,  this  pi-ohihi- 
tion  «hould  not  be  construed  to  extend  to  the  tributarie*!  of  p^ueh  Hatei"». 
Qotwith.'^taiidiug  the  {jollution  of  th«  tributaries  would  result  in  iujury 
to  said  water*.     Caitl  581,  Octobvj;  18%. 

1796.  No  executive  dejjartment  of  the  Government  ran  give  private 
partic-?  the  exclusive  privilejje  of  harvesting  ice  from  any  part  of  a 
ravignble  river  of  the  United  .States.     Card  1»17,  Nmieinhcr,  IHOJi. 

NEW  TRIAI. 

1798.  New  or  second  trials  have  been  of  the.  rarcwt  occurrence  in  our 
military  sen'ice.  'Hiey  have  only  Ijeen  had,  and  are  only  authorized, 
where  the  .sentence  adjudged  upon  the  fir.st  trlnl  has  been  dU<ipjnrtn''-d 
by  the  reviewing  authority  nnd  the  accused  has  nMk-f^i  for  a  second 
trial.  It  wa-s  held  at  an  early  jx^riod  by  Attorney  Genenil  Wiit'  that 
the  prohiliitory  pifjvitsion  nf  the  Articles  of  War  (now  contained  in 
Art.  i*i1)  that '"  no  person  shall  be  tried  a  second  time  for  the  same 
ofl'enc4.'.*'  did  not  apply  to  a  rase  In  whicli  the  accused  himt^elf  renucsted 
a  new  trial,  the  objwtion  to  (inch  trial  being  deemed  to  be  !<iibjet.'tto 
be  ir/ii'fr//.  I>y  the  con^icnt  anti  netinn  of  the  party  tried.  The  privilege 
of  ap]>ly  ing  for  and  h»,'ing  allowed  a  rc-trial— for  it  in  not  a  right,  since 
the  trial  may  )»e  granted  or  denied  at  tho  disicretion  of  tho  projior 
superior— has  naturally  been  but  wddoni  exercised;  (nirtiei*  convicted 
and  scntem-od  iHMng  in  general  satistied  that  the  proceedingi;  in  their 
cason  .should  he  terminated  by  the  disapproval,  on  whiitover  ground.-* 
the  siune  may  be  biLscd.  Thn  prim-lptil  instances  of  now  trials  In  twir 
pnu'tire  are- — that  of  Captain  Hall  (in  whoso  case  Mr.  WirtV  opinion 
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was  givoii),  and  those  of  wbirb  tlie  piXK-ei'diiigs  art'  puMifihed  in  Ci.  O. 
U,  War  I>oi>t,,  IStn,  and  f!.  O.  8,  !»,  and  2«,  First  ^til.  Di^t.,  istil). 
After  a  Hentcnra  liari  )it'en  duly  approved  and  luw  takm  I'tTi'rt.  tho 
granting  of  a  new  trial  is  of  course  l«>yoiid  die  power  of  n  uiilitary 
Mumander  or  the  Pn'sldent.  XXXVri.  41*2,  A/>nL  /vrtf;  XXXIX, 
J,  OctafT,  1S77;  XLllI.  423.  XLTV.  171.  Oi:tofm\  l^HO. 

50LLE  FEOSEatri. 

1797.  A  prosecution  hefoix*  a  court  martial  pr<>ciH*dr»  in  tho  naiuo  and 
\>y  the  authority  of  the  Gorertmipul.  (S»'e  Art.  IM).)  The  I'nited 
Stales,  thoi-efore,  throuyh  the  Secretary  of  War,  or  the  uiilitnn-  com- 

■  nuuidei*  who  has  convened  the  court,  may  require  or  authorize  the 
Sftdvocato  to  enter  a  itijJh pro/fi^m  in  a  ca-^e  on  trial  (or.  less  tech- 
nically, withdraw  or  discontinue  the  prosecution),  either  it^  to  all  the 
charges  where  theiv  are  several,  or  a;*  to  any  pailicular  charge  or 
speciticatiou.  But  the  judge  advocate  cannot  exerc>e  thU  aulhority 
at  hi«  own  discretion,  nor  can  the  court  direct  it  to  be  exercised.  IX, 
48b,  533,  Aii^mU  iseJt,-  IA\\  458,  iVVtw/iJtr,  18^7. 

N05-COMMISSIOKED  OPPICEE. 

1798.  Where  a  non-coininisrfioneii  ottii-cr  f-K-i^i-aritt  waj^i  tninsfen-ed 
lo  another  i-ornpany  as  u  prii'atc.  Imt  shortly  IhercafltT  wa.-  a)juin 
up{K>intvd  a  non-cuniinissionwl  oflicer:  hd«/\\\ni,  havinj^ actually  H'rv»>d 
for  a  tiuR' a.'^  a  private,  hiw  senii-e  a**  nucli  couid  not  Iv^^illy  In' ci>ii- 
veiled  into  that  of  a  non-i-oniuiissioned  utKcer  hy  liatiiig  his  warniiit 
back  to  the  date  of  his  tmunfer.    Card  4427,  J>tnt:^  189S. 


0. 
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1799.  An  oQicor  of  the  army  has  no  authority,  virfute  q^cH,  to  admin- 
ister an  oath.  Hti  is  indeed  spRcially  cinpower-wl  to  esercine  this  func- 
tion, under  certain  circnmstanees,  by  statute — as  by  the  ad,  84th  and 

'By  wc.  4  of  the  HCtof  .Iitly  27,  I8H2  (27  Plate.,  27ft),  "iu(l(|^-a'lvi.«^lw< -it  depiirt- 
iu?iit!'  lunl  (tf  c»Lir1t>-mBninl,  and  Ih*?  trUJ  nftWr  t.f  Hiiiiiiiian-  cnnrlp.  are  •  •  • 
nultic>riir«^')  to  ailniinlxtfr  ^Mth!!  !^ir  (lio  [mrimt^-s  nf  the  arlmmii^trAlinn  nf  military 
justii'i.',  M\*\  for  other  piirf>i:>wt->'  "if  miliiarv  nihiiitiiflration." 

I'lidiTM-c.  19.>(  iLc  114-Ktf  M»y  2S,  IrtW  (2S»  Stati^..  IWl,  L'nilwi  State?  i-ooimia- 
sinnertt  and  nil  ik-rka of  I'nited  ^)t«tel  ouurtA  ure  KUtliurize<l  to  adininixtcr iislbitKao- 
errily  (SC^iup.  Dec.,  1^5). 


fi02 


OATH ^ArTHOIUTT  TO   ADHINtSTER. 


85rh  Article!*  of  VCur;  aiul  further  by  set-.  183,  Rev.  St*.,  in  a  oase 
where,  Ih.mhj,'- un  offieer  nf  the  WarDHpaitmeiit.  be  is  detuiled  to  inves- 
tigate friiiuU.  Ac'     XXXIV,  (54S,  rhe<;wh'^r,  J67.i. 

1800.  l*iir.  TTl,  A.  H.,  Hutliorizin^  eeitaiii  iiiUitiivy  ofiicere<to  udiuin- 
istei'  eertain  uutbE«.  ft/U  witlicmt  li^filt  elieut.  Sueh  authority  ruu  bu 
given  only  by  «tatiite.  M,  S**,  Octnf>er,  1892,  The  i-ojfulatiou  is  an 
encroaL-biiieiil  upon  the  legislative  province.  60,  4T1.  '/ufy.  JifOS;  85, 
187»  t/mn;  ISU^.  The  atlidavits  referred  to  in  this  pantj^raph  (which 
arc  such  only  iis  relate  tc»  maiteiti  of  pm|iorty  aeeounljibilily— XLIX, 
Si44,  yil3,  yns,  'full/  and  S-jfi,inl>t:r^  Iff^/j)  fihouM  lie  taken,  if  pnu'tiira- 
blc.  before  one  of  the  military  otficei-s  authorized  to  aduiinicter  oathK 
by  the  act  of  July  27,  If'fli,  r.  2t2,  s.  4.  If  no  such  officer  is  avail- 
able, ti  eonipetent  civil  otIieiHl  should  lie  roxortcd  to."    60.  +71,  t»pm. 

1801.  The  act  of  .luly  'Si.  isWii,  e.  -ll'l,  k.  4,  in  authorizing  certain 
military  olEcerw  to  ndmirii.ster  eertain  oaths,  dot's  not.  of  course,  affeet 
the  p*)wer,  of  aduiini^tering'  such  oaths,  of  other  otIieiaLs  who  may 
have  b«!en  authorized  to  ndniiui.ster  them  l>cfore  the  [Hifu^age  of  the 
act.  Such  ofliciids  may  still  uduiniMer  the  Htmie,  un<l.  when  doing  so, 
should  be  paid  their  lvv»  an  notaries,  cotiiiiiiM:< loners,  &e.,  us  Irefore. 
But,  to  avoid  expense,  it  is  desirable  to  resort  to  the  officers  eiu|K)wered 
by  the  statute,  \vhere  practicable.     56,  408.  Noi^mfmr,  2892. 

1802.  Alfidavits  retpiiri'd  to  W.  taken  in  the  execution  of  (H>ntrHcts 
pcrbilning  to  iirititary  adniini.-'trHtion  nmy  Ih'  taken  liefore  the  otIicerH 
uuriicd  ill  the  act  of  July  :.'7.  l.Sft2.  This  net  having  Imen  pwsse<l  sub- 
sequent U*  tlie  enactrinMit  of  Section  3745,  Revised  Statutes,  modifies- 
die  latter  to  the  extent  stated.  Canls  8671,  ^'oPeuJjer.  1S97:  376S, 
Jamwnj.  MfX. 

1803.  The  tenn  •■judge-advocales  of  deimrltuents"  used  in  the  act 
of  .July  27,  IMJliJ.  was  intended  a.**  descriptive  of  the  officers  perform- 
ing the  duties  of  thone  positions,  nnd  incbidcs  the  officers  detailed 
under  the  ai-t  (tf  July  5,  lfiS4,  to  perfunu  sufh  duties  as  well  as  the 
officers  of  tbe  Judge- Advocate  (ierienirs  I  )e[mrtjuent  who  are  perfonn- 
ing  them,  and  also  otficcrs  temporarily  assigned  (o  .such  duty  by  a 
dcjmrtinerit  cuniirmnder.  In  fact  then-  is  no  otliecr  of  the  rirmy  whoso 
title,  a:>ide  from  his  as.signnicut  to  such  dultos,  is  "judge-advocate  of 
department.*'  The  judgcadvoi-ate  of  a  department  and  the  other 
ofiieers  namiMl  \i\  the  act  of  July  27,  181)2,  a>t  well,  should,  in  taking 

'Sec.  ISS.Ht-v.  Stii..wit!>  ariipntlf^i  Marrli  2, 1901^  to rwiil  M  follows:  "Anyofficer 
or  cktrk  of  any  n(  the  (li']i»rliiH'iil!i  lawfully  ilKtmleil  to  invisUKate  frBtuL<>  uii.  or 
att^Dkpts  to  dofmii'l,  ihe<niwrntiii'nt,  nr  anvim^ffulHrilvfir  mieLYinrlnrtof  niiyoUioor 
or  iiptnt  of  the  United  Stal*-',  and  anv  oihrer  or  the  Army  defailwl  to  ixiiKlni't  afl 
invfTytiiration,  an<l  llic  n•(•n^l^'^,  luiil,  ii  thprv  Iw  none,  the  prmt linjuifliiTer  of  aay 
military  boaM  n|i|niiiitMl  ft»r  such  purpooe,  shall  havi?  authority  to  luiininisliT  on 
outit  to  any  wiim-sjiiiteiKliaKtotwufyordeiioije  in  the  course  of  iiuchitivwtii.'Wtion." 

»8ee  *i.  (■).  Itl,  of  June  'I'Z.  1K!J4,  ahrogaTinK  the  old  par.  771,  .K.  K.,  nnil  tiilidimting 
anew  one  in  i-onlonnity  ivith  the  \'wv;  lifn-  exproucl.  (iK^t  of  l^fTy  (7116 of  IWl ). 
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afiidarit-s  append  to  tbrir  signatures  ».ueb  words  as  will  show  that  thoy 
mro  rmnpett^nt  to  admin iat^r  awh  oaths.  Card8  374fi,  Dtxembt'r,  lS97f 
9060,  (Moiwr,  1000. 

OATH— OF  OPnCE. 

IB04.  The  act  of  Julj*  2,  \i>&l.  now  contained  in  Set-,  I75tf,  Rev.  St8./ 
rc(juir(>>i  that  *'ov(*ry  pci-son  (fleeted  oi-  nppointtvd  to  any  offiro  of 
honor  or  profit,  cither  in  the  civil,  military  or  naval  service"  (with 
wrtaiu  exi.'vptiont>  stated),  shall,  before  entering  upon  thu  dutins^  of 
s«r-h  office,  take  and  suh.->frihe  a  ceitnin  fomi  of  oath  recited  in  the 
enactment.  Iltlxi  that  the  tomi  "oftiee"  referred  to  a  puljlir  office 
€wtftbli.<hed  by  law  with  a  definite  tenure,  function.  &**.,  and  therefore 
that  an  oi/>nt  employed  hv  the  Secri^lnry  of  Wur,  imder  his  peneml 
authority,  iiiul  for  a  temponiry  piir|5nse,  and  wlwwe  dutifs,  Ac.  were 
not  deriried  by  any  >it4ituto,  wa.s  not  an  incumbent  of  an  (j/fiVv  in  the 
sense  of  the  .statute  or  ref|uircd  to  take  the  prescribed  oath.*     XXVI, 

1S08.  IfrJfi  that  a  "private  physician,"  temporarily  employed  to 
attend  otheers  or  soldiei"!!  under  the  authority  of  the  Army  Kepfula- 
tions.  was  not  an  otRoer  of  the  United  States,  or  re<[uired  to  take 
the  oath  pre.sfribed  bv  the  act  of  Jutv  ^,  I8tti!  (Sec.  17.%(;.  Itev.  Ax».). 

xxvin.  i-i.  Juhj,  ms;  XXX.  vii.'j'nu:  mil 

1806.  Jl'hi  that  an  otticer  of  the  urmy,  in  entering  upon  Lis  office, 
could  not  be  allowed  (in  the  absence  of  special  authority  from  Con- 
gre^ii)  to  take  a  moditied  oiilh  of  oflice  on  the  ^Tound  that  bis  religioua 
tx>Dvictions  would  not  permit  biui  to  take  the  outh  as  prescribed  in  the 
statute.     XI.  W.\.  IVhniary.  J^Go. 

1807.  //'If/  that  a  person  who.  havinjr  friven  aid  to  the  enemy  during 
the  war  of  the.  retiellion.  had.  u|)Dn  hi.<  dLsuliility  being  n^moved  by 
Congress,  been  apiKjiuled  to  an  office  under  the  United  Slates,  could 
not  legally  qualify  himself  for  the  .-^iiie  liy  taking  a  form  of  oatli  of 
office  piv|)ared  by  liiuLself,  but  could  take  only  the  moditied  form 
specially  authorized  by  Sec.  1757,  liev.Stsi.  XIX.  81t.  (Mvbcr.lHGS; 
376,  •/(t?itmr^.  I'SiSO. 

1806.  Section  2  of  the  net  of  l_'ongre.s.s,  upprnved  May  13,  1884  (23 
Stat*  '£'1),  provides  that  the  oalh  of  office  to  bo  taken  by  an}*  [wrson 
fippoiiiCed  to  an  <iliice  in  the  iriilitary  service  shall  Ik-  that  prescrilnjd 
in  Section  lT.^7,  Rev,  St.s.  Section  llhh  provides  that  this  oath  "may 
be  taken  before  any  officer  who  i^  authorized  either  by  the  laws  of  the 
(jDitfld  States  or  by  the  hical  nninit-ipal   law  to  administer  oaths.** 

'  Br-rx^akd  by  ai-1  f.f  May  IS,  IfVH  ( 1  Siij..  U.-v.  ,su,  428 1,  whiili  prfividM  that  the 
oaili  \i.<  I'f  takun  I'y  officere  shall  be  lliat  itre»:ritje«l  in  t>ec.  1757,  R.i^.  .S«?e  §  18IW, 
pwl.  and  iii)l(^ 

'Tli«t  eiuplnytfs  wlio  art*  mA  i<llk-cn*  are  not  rM^uti¥<i  In  tako  thu  oath  prt'«cribe<l 
by  tKiv.  IToT,  lU'v.  .StM.,  we  1  Omp.  IX-c.  540,  aud  HUthuritiw  dteil;  4,  uL,  Vi, 
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HfM  that  ftii  oath  of  office  tnken  Iwfore  nn  a^).'<tant  p<istmHf>ter 
not  tiutliriiriit:  suoli  oHit-er  not  U'lng  i'iii|*ow*'nKi.  either  l»v  the  Kedprnl 
or  the  \ovw\  lu«,  to  uUiiihiisler  siu-li  uti  oath.     39.  H*.  /■U^ni'tiy,  ISOO. 

1808.  OtIittM>i  of  the  Himy  are  milliurUed  to  n(luiiTii!*tor  oaths  of 
office,  bv  See.  3:^:i,  Kev.  St**.,  to  the  I*<i»itiiirt^tei'  General  ami  "pei-soiijt 
employed  in  the  ixistal  servict^."  50,  74,  (M'i^ht^  Jfi9I;  Card  (j7:i5, 
Awjmt,  S900.  And  /itA/  that  the  ullieer'^ — judge  adv(K.-aU>H  and  trial 
officers— di'j^ijjnati'd  in  the  ar-t  of  July  ^7,  IS!>2.  c.  272,  s.  4,  and 
authorized  to  iidnilnister  oath."^  for  "piirposewof  military  adtiiini^tm- 
tion."  have,  under  this  art  and  Sertion  ITSIS,  Rev.  Sts..  authority  to 
administer  oaths  of  militiiry  oftice.'     Card  4441,  Jtine^  18!tS. 

1810.  The  (.'onslitution  i-equiivs  all  executive  officers  of  the  (lovern- 
ment  to  take  an  oath  to  support  it.  unci  hyan  act  of  ('ongrr^s  approved 
May  13,  iyS4  (23  St«.,  2l>).  repealinj;  Seetioii  17.>6.  Kevij^d  Statutes, 
p*.'r>onH  appoiiitiril  in  the  military  service  are  required  to  take  thnoath 
pre-serilied  in  Section  17n7,  Kevised  Statutes.  Seetlon  ITfttJ  expivssly 
required  that  the  oath  theivin  prej*crit>ed  shouKI  he  taken  hefore  enter- 
ing' on  the  duties  of  the  office  and  l>cfore  being  eiililled  to  any  of  tlie 
tjiahiryor  emoluments  thereof,  but  this  section  was  wholly  re|H>a]ed, 
and  all  Lhal.  stands  in  its  place  is  the  n><|uirenienl  to  take  the  oath  given 
iu  tieetiun  17o7.  There  is  therefore  no  existing  re([nirument  asloihe 
time  when  the  oath  .-shall  he  taken.  So  where  nn  officer  having  ucccptod 
an  appoiiiinient  as  second  lieutenant  in  the  SignnI  ('orps,  and  taken 
the  oath  of  offiw  before  a  person  not  authorized  to  administ^-r  it,  fiffd 
that  a  second  oath  should  Iw  taki-n  and,  if  taken,  the  term  of  service 
could  1h"  counted  from  the  date  of  acceptance.'  Curd  4567^  Jidi/  7iJ, 
lififS.     Set!  Card  (W44.  Juue.  1.^99. 
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1811.  A  publitr  office"  is  a  place  created  by  sljitute  or  by  virtue  of  a 
power  couferrtxl  by  statute,  for  the  pui|M)se  of  the  aduiinislnitJon  of 
public  alfuii's,  and  the  holder  of  which  is  appointed  or  electe<l  and  not 
tiUiployeU  by  coiitmel  merely,  and  is  veHled  with  functions  involving 

'H«  Clro.  23,  A.  (.*,  0.,  l«"!i. 

*  riiii)|«n>  MtH'h^m,  Piililu'  Offli^iv,  KLV  That  the  reqniri'inejil  n"  tn  ciikini;  tlieciatll , 
hfk lUreiliirv  anil  thf  term  of  otfii-e and  (Xjmp«'tij«tion  ljet,'in  with  th»riu-if  |)taiii>»()f  Ibe 
otli.-*.  sw'  f.  H.  r.  Flnniifm,  \Vi  V.  S.  St*;  I'.  S.  it.  Katon,  \m  i<!.  :«! ;  4  Comp,  Dw. 
4iW,t>OI;  0  ill.  672.  Ill  caws  »>f  inMinotiimitUi  Ihe  Arniy  liy  "immemurinli-iUrluniarKl 
iirailjiir"  and  w  fixed  by  rei;ul«tion.>)  "nn-opiii/pd  and rani-tiuneil  by  (onfirt-ss,"  yay 
nesinH  with  date*  of  VKcnnt-ies.  [.%.  [>ec.  Second  t'onip.,  vol.  3,  BectioiKt  ><«i,  bS2; 
¥ev,  at-M),  j«r.  t;{06,  A.  R.  of  l^m. 

'An  ollnf  ia  a  imblic  i>tali<>ii  ■>r  emplnynient,  ronforn>H  by  tiio  uppoinUutml  at 
pnvemnM'nt  The  term  emhnuvs  thf  id«'iw  of  (enurp,  dtiratimi,  ennihiment,  and 
diitifH.  Tlif  'bilitv  .ire  rontiniiinv  nnd  {leniiaiieul,  tutt  iH-ini>iiti]!il  and  tenqximry.  and 
an*  deliiicil  !iy  rulirn  prx-siTibed  bv  «iivt-minent  and  not  bv  euiitrart.  U.S.  i .  liart^ 
well,  ti  Willi,  :i85;  U.  S.  r.  (iemiaine.  tt»  U.  S.  WW.  Sv^.  r)«o.  V.  S,  t.  Muuat,  124 
id.,  :»';  U.  6.  r,  Maurice,  2  iimck.  iK  (Fiilunil  Casi»,  Xo.  19,>J7];  U.  S.  •-.  BI<mj»- 
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the  ftction  of  somn  part  nf  the  iniirhinvry  of  gin't-ifiincnt  (legiKlnti?e, 
executive,  or  judi(^iiil)  f»*>Innj;iMjr  to  the  poUticHl  eonimunity  whose 
ftgpnt  he  is.     Card  '2'M*l,  Mnij,  ISfff!. 

IBIS.  It  K  a  rule  of  luw  tliat  wbon  a  pt^mnti  balding  one  officii  eiitcra 
ii|>on  another,  a,  [xTformanre  of  the  dutie><  of  whieh  Ij-  ineonipiitiMo 
with  th«'  |M;rt"oniiatu-e  hy  liiiii  uf  thL-  (liilie."  of  tht?  tii-sl.  he  aljanduixa 
and  vat-atcs  the  first  office  in  eiitevinj;  ii|x>n  the  jteeond.'  Thus  /if/rf 
thfil  a  captHiii  of  New  York  tuvulry  who  aceopted.  July  ifOth.  lsti4.  (he 
offiee  of  i-aptiiin  and  ns-^istimt  qiiarteniiiL-itor  of  volinitoei-s  unruled 
on  Uiat  day  his  otfiee  of  captain  of  cavalry.  40,  I.'»;i,  *ly/r//,  /.V.W.  Hut 
hffti  that  a  captain  of  cavalry  did  not  vucati-  his  ullicc  a-s  »uch  hy  the 
acceptance  of  pmfessor  of  the  L'.  S.  Military  AciiHemy — -thei-e  lieing 
no  lejjul  inconiimiihility  or  inconwistency  in  the  funetions  of  the  two 
olHcea.*    66,  IJI,  OctJ^T,  JS'JU. 

uan,  2  BentHli^l,  .I'M  (Fe<li>nil  Cams  N'o.  14,813);  lu  re  Halliaway.  71  X.  Y.  £88; 
Itowlan-I  t.  Mayor  KJ  iV.  37*-':  People  t.  llaaiiL-,  121  id.  afiT;  In  r<-  CurJiji^,  11  R.  I. 
tHO;  Wilcox  r.  I'wpk'.  fiO  III.  I8fi;  Thicop  >.  Ijiniplori.  40  Mii-li.  a?."*;  Sliik-  r.  De 
(inw.  M  Ti'x.  :tM-;  la  Opiiin,  At.  (Jen.  311>;  iO  i-l.  iWfl:  -1  Cinp,  iKv.  (»>tl.  ii»<l 
Hiilhoritiit*  oiti^l.  A  jiublic  ortit-i-r  i*  llie  inniinl'i-nt  o(  uii  utliiv  "nliiiex*TL'i,-«i>i-rtn- 
tinuiiit:>ly.  ttixl  **  It  |>iirt  of  th>.-  n<giil»r  Kml  iH.'niiidiciit  inliiiiiiiRlruliunof  t)i<-  *Mivcm> 
tiivjit.  ttt<  piitilii;  ii'in-vrt),  rnivt)*,  mid  diituW  .  StivtHiygHii  Co.  r.  Purker,  8  WkU.,  V^. 
Ill  vliiw  i>?  Ihe  pri'vi-tioiifi  of  tlu-  CVmi-thution  iw  to  llii-aiip'iiiiriiicntof  (.rtii-cw,  iiiili^«8 
a  inrn^m  in  tlivdcrvuv  iif  ttii?  I'liiU'il  KUtm  liolili-  hU  jilwc  t>v  virtm-  nf  an  iipjHiJiit- 
nieiit  liy  ilif  Pn^iilciii.  t»r  of  one  c<f  tliu  cwiirW  uf  law,  ur  hwiiln  yf  >lc|iHnmciiu, 
aiitliorijct^l  Iw  l««"  iJj  make  i^ticli  ap{>><iiiliiient,  h*  if  ii*)t,  slrieily  *j>wiking,  «n  i>rHt«r 
of  Ihe  riiUfil  Stitlia.  V.  S.  r,  (Kinaaiiii".  «•  I".  S.,  508;  V.  S.  i*.  Menial.  11'4  r-/,.  ;t07; 
L".  S.  i.  ^mitli,  J'/.  .VAi;  I  tVunp.  Di-.-.  Mil;  -1  .*.(.  703;  5  i'l.  \>i\K     A-  lo  mtireri  ..IlucM 

'  111  t)if  iLtj»viiit^>  u(  u  i!lstuturv  pnibibitiuii  a  pi>nH»u  nmv  liuiil  two  dLftiiiet  otnci'ifl. 
plaecx,  or  ciiiplr>ytnciilt<  which  arc  tiul  inooniptiHMe,  and  rccoivc  ihc  coiiim'iu^itiiai 
Htljic-ln?.|  tom.li,  Cimv^-rw  r.  I'.S.,  21  Howani,  4iW;  U.  S.  i.  Rrimllc,  11(1  U.S.,liSS; 
U.8,<-.Smiiiilcffi  120,  vt.Vlty.  Mfiim  r.  f.  S..  UKH.fls.  iOT;  5  O^iii.  At.Goti.  70«;  10 
id.  283;  3  Conip.  D>t.  IXi;  4  .V.  115:  5  rV.  W;  6  tW.  •J84.  &«».  But  ihc  wn-irtyi  for 
nrhK'h  cxini  riiiii|>i-ii><Mliiiri  xm  hIIiamiI  iiiiihI,  under  tlit-  F>tj)liiti.v,  Im^  xiii-h  a.i  linve 
■ii>  w»mtvlii>n  wiln  itii-  iliilktt  of  tlie  I'llki-T  ami  mitral  In.-  rondcrtil  (iiidcr  an  ai>i»iiiit- 
niifntnrtiiipliiyiui-iit.  t'oiivofsi?  i'.  r. .'^.,  •£\  M><uar>l.  4fi!l;  U.S.  i. Sauii<li-i-:<,  vh)  CS, 
]2rt;  IW  Op.  Al.  (icii.L'S:;;  h  Coniii.  IK-c.  »;  H  «'.  2sj,  lisii,  I'lulfr  ^limi  2  .if  f]i« 
act  ol  July  33.  18(M  rJ^SiaW.,  SW),  mi  .illii'iT.  tilhcr  ihun  a  rvtlR"-.!  i:>(ric<-r  clt-i'!«»'I 
or  n|tpr>int<^l  at^^pi-ritifH  therein.  iiii>:-ptii)){  or  coiiTitiuiEiti  to  tiol'l  after  the  iiawn^euf 
tltml  act  mi  uHk'f  « ith  an  luiiiiuil  wilnrv  nf  f^^^M  or  iiion-,  viuntm  any  hIIht  olliitt  lo 
which  cim|Krui«liou  w  nitacht^i).  2  O'laip.  Pec.  33.  S^-f,  however,  1".  S.  i-.  Ilnr^ha, 
]"2,  r.  S.  n«7.  As  to  twfi  jmrson^  iK'Minic  the  wimeotHce,  pt-iidinjf  nnlic*-  of  ap[>nint- 
nieiit  i>f  Buccewflir,  ••-i'  7  n|iiij.».  At.ltt-ii.  :i03;  1  Ci)iii|i.  Hm-.  riift;  3  iJ,  24M. 

't'uncurretl  io  l>y  the  Sccivtary  n£  War,  See,  hiivvever.  20  (>i)inw.  .\t.  'ien.,  427, 
wht-n*  Altv.  lit-neral  .MilltT  held  Ihni  ^\\^f  iwvepliine*' of  an  n])pniTiiiiient  aaC'liicf  of 
tin?  Itecurtl  rikI  Peiihii'iH'tlkv,  War  IV-i'aiuuciK.  Iiy iii<iirtn'>>n  df  ihc  aruiy  irtsited 
a  vomiicy  in  the  Iiiltcr  nlliri',  the  I'tllii-ii  hiiii^  hvV\  i"  Ik*  im-oiipir-icnl;  1ml  Kiid  ttuit 
whether  thin  view  herorrfi  t  or  nut,  the  »p|K>itiIiii<'nt  of  a  wici-wwnr  in  the  i>tfip*>of 
BunteMii  wonhl  ili-plaw  Ihu  i'<iriiH-r  incuinWitt,  ciiiiiif  Wake  c.  L".  S.,  tO,'}  V.  S.  227.  and 
Keye.Hr,  t*.  .S,.  UHl  k/.  ;^3li.  .\ii<l\vhi-i'eatiappr<>]iriaiii>[i  \vaHinnile(<<r  "'llie  jiay  n(  iitie 
AHsMtant  professor"  nf  thf  Military  Ai-mli-niy,  the  art  [imviiliiaji  (<ir  Iln*  Hpf">in[iiient 
oImicIi  [Tufewikir  inaililttiun  to  tho-'eilieK'1"fureauthi)riei'iI,  Alinrnvy  (teiicniKHney 
bpld  lliat  a.-  tin-  icrm  of  the  ]iew(Tiflciwin.il'i  not  iH'^tiii  utitil  the  in-xt  tiwal  year,  tha 
ai-ire]ilance  of  the  appiHtirmi-iil  thirt-tii  liy  an  fitfiriT  nf  tho  aniiy  uimKl  luit  vai^ale 
hiHotlh-v  until  iht-  term  df  the  !iew  "ilici-aftiiiilly  o 'niineiu-cj-.  WO[»ittf..M;j.  Io  ■ 
flrciflinnnf  tln"i'.)inntn">l!fT  theiN't-iii(:in.inf  "RctingJttiljre-a<lvvH'fttenn<iai(iti>a major 
(Mieral"  werv  held  to  !>«  "iin-rniiiiatihle,  and  ati  otKcvr  in  imt  enlillwl  to  the  aiuU- 
tioiul  |Hiy'  of  bitlh  i>L«ili\»iM  vx  the  muiiv  iJuit^"     ui'uiup.  P«i.-.t>71. 
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1813.  Section  2  of  the  act  «f  Jiilr  31.  18SNt  (38  Stats.,  305),  provides 
tliHt  no  pei-son.  other  than  rt'tin-d  officers  clwU'd  ur  upix)!!!!!*!!  as 
tlierein  jiptHJiietl,  *'  who  Uuld»  an  oliitt'  tlji?  f*rtla4"y  t»r  miiiuul  \'i>ih]h*ii.sji- 
tioH  attacbod  to  ivhich"  amoutib*  to^iJ.oOO,  "shall  W  jipiwliited  (o  or 
hoM  auy  other  <iftice  to  whirh  coniiwtiNatioii  is  atUu-ht-d  unless  n^ptrfiiilly 
beretofor-e  or  hereafter  ^ijeciaUy  nutbuvized  theivto  hy  law."'  /AW 
that  while  the  act  of  April  2*2,  l«t»s,  for  the  raising  of  roluuteers  (30 
Stat.-..  301)  "-jK-iiany  authorized''  the  appointment  of  rej^utar  army 
offieers  hy  the  jjovernur;-  of  Stute:^  and  Territories,  no  sueh  provision 
«TU*  umde  us  to  volunleeiT*  of  the  District  of  Oilunihia,  and  a  eaptntn 
receivinj,' an  anntuil  foinpensation  umounting"  to  ^i.joit  a  year  eould 
not  hold  liis  office  in  Ihe  rej^ular  aruiy  and  uet-ept  an  api^ointutent  an 
&eld  officer  in  the  regiment  of  vokinteers  from  the  Pieitrict  of  t'olum' 
bra.     Card  41Ii».  3fr;,,  189S. 

1814.  Seetion  1222,  Hev.  SIb.  (act  of  .Inly  15,  1870),  provides  that— 
"Ko  officer  of  the  Aniiy  on  the  active  lit^l  tthall  Iiold  any  civil  office, 
wfaetber  liy  election  or  appointnieut.  and  every  sueh  (.(ffitrr  wlio  nti-epts 
orexeix^ises  the  fuuetions  of  a  civil  office  rthull  Iherehy  eeafu  to  he  an 
officer  of  the  Army,  and  his  eonnuiitHioH  xball  bo  thereby  vacated." 
//f/*/ that  thi:»  prtivision  was  an  exercise  by  Cong^ress  of  itsconNlitu- 
tional  power"to  mine  armies,"  which  include»  the  power  to  deteruiine 
of  whom  they  shall  coiinist.'     XXX,  't'M,  A*iff^JMtj  1870, 

1815.  I'ndiT  the  prinisionh  of  SiMr.  1222,  Rev.  StN.,  an  officer  on  the 
active  li>*t,  wlut  m-eepted,  heUl,  or  exercised  the  function?  oi  a  civil 
offi»*e  afti^r  July  1.1, 18TO,enasod  to  bean  officer  of  the  army.'  XXXV, 
54.  iKftinkr,  )87S. 

1816.  The  woi-ds  '"  exorcise*  the  functions  of  a  civil  office"  wei*c  used 
in  Sec.  1222,  Kcv.  Sts.,  in  order  tiiat  it  might  not  bo  necessary  to  prove 
in  every  cudu-  tbiit  an  offiet-r  nf  the  army  ciiterinjj  upon  a  civil  office 
had  ipialitied  acnirdiny  t<.  all  the  fornialitieH  of  the  l;iw.  bnt,  ntlier, 
that  the  holdinjf  of  the  office  whether  by  formal  ipnililicjition  or  other- 
wise shun  Id  have  the  effect  of  vacatin;,r  hJH  i-ominiHsion  in  the  army. 
*'Exerei!iinir  the  functions  of  tiiiolHt^e"  means  something  more  than 
merely  trHii«ielinj.'  Honic  of  the  bnsine^M  of  an  ofBce  as  the  aji^ntof 
some  one  else;  it  means  transacting  the  ba'^iness  by  virtue  of  hotdiug 
the  office.  Thus  where  an  officer  on  the  active  lial  of  the  army,  after 
hnvint;  bud  conferred  ujmn  htni  by  u  ^'■overiior  of  a  Stale  tlie  honorary 
Utlc  <if  colonel  and  tissistant  adjutant  general  in  the  Slate  militia, 
took  tcmiKjrary  charj,'*  of  the  adjutant  general'^  office  of  the  State  at 
the  re<|uejit  of  the  governor,  during  the  absence  of  the  adjutant  gen- 

•See  I'nitfil  i^trnXv*  r.  Uuiiihriilffc.  1  M(iw>n,  71;  Tn  rv  Rilny.  1  Benwlirt,  40fi. 

'Sw  the  o|>ini"ii  i>(  tl"'  AttMrm-y  (iviit^rxl  (H  Oiiirin.  L'00;i.  that  tho  (^icneral  of  tbe 
Armvo.nld  iiotfrXi-nnMil(nMifflrt'<'(S«crelurv(if  WarwitlnmlceaBiMg  to  be  an  officer 
ceroi  thvaruiy,     llui  »«■  now  the  lu-l  i>i -Wg.  IS,  I.SSL'  (I'lTSlatfl.,  L';i«J. 
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enil.  k*^2d  tlmi  Btirli  D^Lioti  ou  \\\v  (mrt  <if  tho  offictT  did  noi  iiiiunnit  to 
thp  Hrroptiinw  of  II  civil  oOicf.  Tf,  on  t\if  other  hiiiitl,  tlui  nflicPi-  had 
in  fart  Ik'vii  crmiiiiisHidiicfl  aw  assl.  adjt.  Eoiil.,  iUTi-pted  tln^  i-oiuniis- 
Binii.  and  (>nt(>r<Hl  upon  tliti  diHchiir^'o  of  tho  dutictt  of  the  olllcc.  he 
would  Uien  have  Iteen  exurvi^iug'  tho  fmictiuiw  of  a  civil  otUcv.  Card 
272.  Septeiiifwr.  IS'94. 

1817.  //i^tl  that  Ibir  term  vivil  uliitv  empluvLHl  in  Siw.  1232.  Ktrv.  St»., 
includ<'d  Federal.  State,  county,  or  inuiticipal  oftice.  XXXYI,  -477, 
Mat/.  1S75;  I.V.  Mil,  Aj>ril,  JS8S.  So  /W//  that  nit  officer  of  the  anny 
ooitld  not.  without  tbrrrliy  vaoating-  h\s  military  otlice,  accept  or  oxer- 
ciae  the  ollii'U  of  parUcoimiiifcsioiierof  Ibi*  City  of  PhiladclphiH  (XXX, 
56fi,  Auf/uti,  JS70);  or  of  trusteo  on  tho  board  of  truwtccs  of  the 
Cincinnati  Sfjtitborii  Railroad '  fXXXVUI.  Ol.  Jfm-fi.  J67G);  or  of 
ctmimnndor  nf  a  battalion  of  Stati-  njilitiii  {XLII,  SlK'.,  ^fttl/,  J!i7U)i — 
the»c  bcinif  offirt's  created  by  Stal«  sttttut*-.  So  /uJ-d  that  a  medical 
offii-er  of  the  anny  i-iiuld  not  arcept  the  offief  of  a  romily  physician, 
and  ri'tiiin  his  niililary  ('ili<'e.     XXX^'1.  47T,  y?f/«w. 

But  where  a  St«te  statute  authorized  the  emploj-ment,  by  tho  Ixwrd 
of  water  commissioners  of  a  city,  of  a  jjcrson  as  an  engineer,  and  the 
position  wn-i  ottf  red  t^i  an  engineer  officer  of  the  aniiy,  fi^/d  that  such 
officer,  in  ai'ceptiny:  the  same,  by  the  authurity  of  the  Secretary  of  War, 
would  not  be  iille«'ted  by  tho  provision  of  Sec.  1222.  Rev.  Stp. ;  such  a 
poiiition  being  in  fact,  as  it  was  designattKl  in  tenns  in  the  statute,  an 
'/o/i/Hnt  nieivly,  and  one  of  a  t-cinporary  aiul  iiiridental  rhamcter, 
thus  proj)crly  distinjjruished  from  an  otHcc.  XXXVII,  f.4(),  J/ny, 
1876*  And  similarly  /iM,  Inter,  in  regurd  to  the  employment  of  the 
Bouic  offii-er  (under  a  i-iiniilar  «tjitute)  as  a  consnltitip  engineer  to  the 
State  engineer;  the  function  of  tho  hitler  lieing  the  f>llice  esUibllshed 
by  the  statute,  while  that  of  the  former  was  but  an  inciflental  cmploj- 
ment.     XLIII,  3o7.  M^ti/,  ISSO;  LII,  371,  Jun,-,  1S87. 

1S18.  So,  /».'/*/  that  an  olfii-er  of  enginceix  di^tailed  hy  the  Preaident 
to  jwrform.  or  at>'i^t  in,  engineering  work,  for  Slut*-  or  municiiml 
authorities,  ai  tht'ir  request,  could  not  be  said  to  exercise  a  civil  office, 
and  was  thus  not  alTected  by  tlie  provision  of  Sec.  1222,  Iter.  Sts.; 
the  only  ((uestion  to  In*  det4'ninned  in  cases  nf  such  employment  I>ping 
that  iuUicutcd  by  Ser.  122-Ir.  viz..  whether  such  work  wtmld  require 
tho  oflicer  to  be  separated  froui  his  coi-ps  or  otherwise  interfere  with 
tho  performance  of  his  military  duties  proper.*  XXXVII,  64<J,  543, 
May.  mV;  LII,  271, ./«;-,,  tSf^7. 

'ComHim-d  in  t>v  ttiL-  Solicitor  <jt-ncral.  15  (tpinc.  At,  ticn.,  .^I, 
Ml  ii.  1h-1«1  |iy  X\w  Attorney  Oneral  ( HE  Opini., ,  41W)  that  whil«  tr>  detail  an  oiH- 
cerof  (In.- fc'livi-  list  for  duty  willi  Pruk-wor  K.ui«  im  Uie  I',  8.  (iw>linii(al  Sunev 
wouM  not  Vw  to  invcsi  hini  with  a  firil ojlin:  yet  tliat.  as  mirh  siir\Ty  in  a ci>U  uorl; 
an  (itlUvr  nmlit  riol,  in  vii-w  nf  tin?  pniviniiiiit'  of  Hit.  l'2'Ji,  l(*»v.'si»i.,  legally  1>0 
deUuU-<l  (or  <iuty  th^rLtiQ  if  tlie  cfftirt  of  such  deuil  woulil  In-  ui  M-paiBii-  him  n-nin 
hid  ri'yin.enT.  corps,  Ac.,  or  otberwl^f  inU-rferc  with  the  petfomiwiL-c  of  hia  luiUtaty 
dutim  proper. 
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1819.  Set'.  1222.  R**v.  Sts.,  docs  uot  ttpi>Iv-  Uj  enlistwj  nwn.  But 
except  perhiiiw  in  »  nirp  va^ — iis.  for  exnuiple,  ihe  case  of  an  oi-dnance 
■8er};eaiit.  nr  nllu-r  riii'iiilH'r  of  the  non-coiiimlsHioiieU  siall.  estaMished 
at  ft  p»»rmaiii'[it  Ntation— it  must  in  general  Ik"  quite  itieumpHtUtlv  with 
thp  8taiii-'*  aiul  ol>ligttti»n  of  im  Rnli8Ci>d  man  to  hold  nny  civil  olHi-e  or 
employnierit,  even  one  lielii  for  the  nieiT  piu'iwise  of  qtmlifyin^  ibo 
party  to  iidniinisteroatliK.  astluttirf  a  notary  puliUt%  XXXVIII.  Oltl, 
,/».,.'.  IS77. 

1820.  Thpiv  ia  no  st»tuUr  of  the.  I'nited  Statp.s  which  renders  n  ivtired 
cnliMted  man  of  the  army  ineligihle  for  eivil  ofRee.  So  fwtd,  that  in 
the  alwence  of  any  State  statute  directly  <ir  indirei-tlj-  di.-*qiialifyin(f 
such  person  for  holdinjf  or  exemsinjr  the  office  of  town  eoiiHtaljIe,  he 
may  legally  U-  elected  or  appointed  to  and  exercise  the  same.  CArd 
1077.  J/(rn-A,  J^O.:. 

1821.  There  'm  nothing  in  the  United  States  statntes  or  army  regu- 
lations which  prohihits  a  ijiiartermaster  eiuployee  (jjost  engtncor)  from 
accepting  (he  office  of  inenilH'i-  nf  a  city  eouncii.     Card  5033,  Si^ptttn- 

18S3.  //fVr/that  tlio  position  of  itiasterinitchini.st  at  the  SpHngBeld 
Aft^enal.  cotifeired  Iiy  the  apiHiintiwenl  of  the  ctunniaiiJiugotlieer,  wan 
not  pi*t»pei-Iy  u  Federal  office,  hut  an  ein|)loyinent  dimply,  so  that.,  «|)on 
the  appoint.ee  l>eir»|f  elected  a  meniher  of  the  school  committee  atid  o^ 
the  Board  of  Water  Commissioners  of  Springfield,  he  could  not  be  said 
to  come  within  thi'  appli«-ation  of  tlie  Kxecutivc  order  of  Jan.  28,  IN73, 
dwlaring  that  pprson>i  holding  Federal  ottii-o  should,  if  accepting  State, 
TtTrltorial  or  inunici])iil  oftii-e,  lie  deemed  to  vacate  and  resign  the 
Federal  ot«ce.     XXXVI.  a-J-A,  Khruiiry,  1M76. 

1833.  Offieeri^  on  tlie  ivttveil  lint  are  not  affected  Ity  iho  pi-ovisioriA  of 
See.  1^:^^.  Rev.  St^.'  Tliey  may  hold  any  State,  county  or  nuinicip«l 
office,  and  receive  the  emoluments  of  (lie  siuue  without  their  uiilitary  ■ 
office  e)r  pay  being  in  any  manner  atTeete<l.  Xor  will  their  holding 
uiilitaiy  office  under  the  I'nited  Stat*':*  operate  a.'*  a  di-ialulity  to  their 
receix'ing  office  or  pay  under  the  State,  in  the  ahxence  of  any  State 
8tatut4-  creating  ftuch  di.-*aliility.  XXXI.  13(5.  January.  1S71;  XLI, 
60*2.  J«f/.w/,/*7.'?;  XLII,  U\:\  Ft^nmru^LsyCi:  Card 5:127,  7(«it,/*P7. 

1824.  JleUl  that  the  prohibition  of  See.  isfHi,  Rev.  Sts.,  that  *'no 
person  belonging  to  the  nrmy  or  navy  shall  be  elected  to  or  hold  any 
civil  office  or  appointment  in  any  7''vt/V"/-v."  included  ofticei"**  on  the 
retired  at-  well  a-s  on  t lie  active  list  of  the  anny.*  XLII.  111.  Jl/n- 
uary,  JS7!>. 

'Tr>  a  similar  offfirt,  hto  1(S  Opina.  At.  flen.,  »». 

'  B'Un^.  now.  tlif  acl  <,if  MKn-h  3,  1S83,  t^xretitinK  rWrrrr/  offiMm  fhrtii  the  Ii)>p4ivft* 
ttou  of  lb«  uriginal  jiro^isiou. 
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1825.  By  tt  provision  of  tho  att  of  March  30,  18C8»  c.  3S,  s.  3  (now 
im-oi-pi:>i-n,ted  in  S-v.  12:^3,  Rev.  Stv)»  '^  *i'^  (U-i'Ijiivd — •Mhui.  any  u(U- 
cer  of  the  army  oi*  navy  who  !*ha1l.  after  tlie  jiaswige  of  this  act,  lux-ept 
or  bol<l  any  tippotntinont  in  the  <UpIuni«tic  or  t-onsular  senncv  u(  the 
Gov»"Tnnii'nt.  f*hftll  Iw  con'-JderfKl  as  having  resigned  hi>  sftid  offii-e.  iind 
tho  phiiv-  held  hy  him  in  thi>  milittiry  ">r  imval  son'icc  shall  lie  dwunnl 
nnd  taken  to  be  vat-ant."  J/tIt?,  in  the  t-ase  of  an  officer  of  thfl  aniiy 
vho  nt  tbc  date  of  thl-  ^latnte  w:ls  holding  a  diplomatic  position,  thiit 
his  itiilitary  oftive  must  be  tx-gardt'd  a.-*  va^-uted  nnle^;*  bo  forthwith 
resigned  his  diptotnutio  office  on  being  advised  of  the  passage  of  tho 
act:  that  he  could  not  legally  l>o  allowed  to  continue  t-o  hold  his  niili- 
iary  office  for  a  certain  time  till  hi.>  !*i:Tviee*'  in  the  diplumatic  office 
could  conveniently  be  dispensed  with.     XXVI,  tJ5o,  ./w/y,  JfiGS, 

1836.  //rW,  that  the  act  of  Marrh  30,  isdS,  o.  3s.  s.  3  (now  Sec. 
1333.  Kev.  Ste.),  applied  to  officers  on  the  retirotl  li^t  t-qnally  and 
lUike  with  officer  uii  the  active  \\»t  of  the  army,  and  that  un  officer  on 
the  retired  Ittjt  who.  .'^ubgetiuently  lo  the  ptisi^ago  of  saidact,  accepted 
an  appointment  in  the  diplomatii-  service,  became  eoinstanti  sepanited 
from  the  army, — his  military  office  ceasing  thereupon  toexi:*t. '  XXIX, 
1,  Juti^,  J.%'0. 

1887.  JJe/tl  that  ail  engineer  officer  of  tho  anny  could  not  act  as  a 
niirmb«r  of  the  "River  Conunission  for  Mobile  Kivur  and  Branches" 
without  vacating  his  militjiry  conunission  under  Sec.  1:.'2^,  Rev.  Sts,; 
such  river  conuui(<«'Lon  heing  establifhetl  a--  a  "public  body  pi)lilic" 
by  an  act  of  the  Alabama  lt>gi.>^liilure  of  i!<^^l,  and  a  memberMhipof  the 
samo  being  clearly  a  civil  oilice.     LV,  5<tl,  Ajmly  iSSS. 

1888.  By  '^uivil  office,"  a»  the  temi  is  used  in  Sec  VZ'i'A^  Rev.  Sts., 
la  undoubtedly  meantcivily>wi?(Voffice.  The  presidenty  of  the  Ameri- 
can Society  of  Civil  Engineers  doea  not  in\'olve  tho  exercise  of  any 
public  functions;  bo  /<*-W  that  it  wa>t  not  a  **  civil  office"  and  i-ould  be 
accepteil  hy  an  oflicer  of  etigineerit  of  tbo  uruiy  without  his  military 
commi«hioti  Ix-iug  affected.     62,  4i'0,  JVwtvwiicr,  1S93. 

1829.  A  resolution  of  thu  Board  of  SupePi-isore  of  th«  City  and 
County  of  San  Francisco  empowered  an  engineer  officer  of  thi>  anny, 
with  othem,  lo  dcviKO  and  provide  a  i^yiitcm  of  ncwerago  for  tliat  city 

'8re  cipinton  of  l]i«  Altonicy  fivtu-ml  in  15  Opin*.  3nrt,  In  n  Inli-r  <ti)iiiiinn  (15 
OphvB.  407 1,  tliew'onlj)  'Wi-ryfiii-liotlJivr"  in  tlio  pro^leouf  >>.  2  fA  l))u uct  of  >larch 
S,  IWa,  f.  17*,  wtni  ci^njtnu-ll  \>\  iboMiinunntlinrilyaaexproiUng  UieiW<-ri(  nf  Con- 
to  »  limit  (he  applitationof  tin;  pr.ivi^iotn.f  MunliSO,  1&&8  (StT.  V2'2:i,  Iti-v. 


Bts.).  tbut  it  tfh'iulil  II' )t  hXivtl  \.\ivMiitvf  uf  uny  uiriivnt  iHjnte  on  the  rvtii\-<l  \\»\  aX 
iheoato  of  tliotirrt  naniol  act.  Marfh  'M.  1875.  wlio  wercinoludctl  williin  the  l>r(v 
cwIiiKnfirt  of  tht'iimviBd;  lint  othi.T«iBi-ii>'lfnitli«'rn)tirvdoiE<i:tn».  Reealsn  Badoau 
T.U.B.,  130r.K439. 

Thtt  R  rtti-/mitiou  vi  tt  fciHind  office,  tbt*  ai-ceptAii<!ou(  which  hu  ojiemt«il  to  varale 
an  oftiee  pwvioiiMlv  ln-M,  « ill  »<■(  wirk  w  r«"iii\'«»1jture  '•(  the  original  offli*,  see  In 
rtCarllm,  1 1  K.  I.'Wi. 
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and  county.  Held,  that  such  officer,  in  uccepfing,  would  not  ba 
appoint*"!!  tM  II  civil  offit-p  in  tbo  wtMwe  of  St-c.  l:ii;i!,  llev.  St.-*..  )mt 
wotiiii  lie  simply  employai  (with  the  uppinval  of  the  Secretary  of  War) 
to  jHTfonn  A  certain  temporary  senlec.  The  caso  distinfjiii^hiMl  from 
that  of  Col.  Gillniore,  Corp.-*  of  Kngineors.'     M,  64,  Jhh,\  IS»2. 

1830.  Ift'hl  lluit  an  olfiL-er  of  tli*;  anuy  could,  without  t-casinjf  to  ho 
such  officci'  under  Sec.  1222,  Itov.  Sts.,  Iw  assigned  to  and  perform  the 
duties  of  Adjutant  Gt'iici-al  of  the  District  of  C'dnrnliiii  Jlilitiii,  the 
saiMC  not  being- (at  tlic  tinte)  a  "civil  office'' created  bylaw.*  LII, 
2T1,  J»»e,  IfiSr. 

1831.  Jh}d,  in  view  of  the  provisions  of  Sec.  1334.  Rev.  Ste.,  that, 
an  officer  of  the  army  could  nf>t  letrally  1h'  detailed  in  tlic  service  of 
"The  World'.f  ICxposition  of  1S93,"  which  is  a  <Yir/M/nition,  nor  u|>on 
*'civil  works'*  under  tlui  '*  Worlit's  rohmibian  Commission,*'  which  is 
not  a  corporation.  And  iidriMfit/  thitt,  irre^jwctivo  of  the  statute,  to 
a-wign  an  officer  of  tho  amiy  to  a  ditty  which  must,  entirely  or  lu  great 
measiiro,  and  for  any  ctinsidernlilo  period,  separate  him  fi"oni  the  mili- 
tary duty  for  "which  Congress  has  authorized  hU  employment  and  his 
pay,  would,  in  tho  absence  of  stAtutory  sanction,  b^*  imautborized.  49, 
211,  St^pttuhhri-^  lHf)l.  Also  further  Ii>h!,  in  view  of  Sec.  1524,  llov, 
5t«.,  that  an  oflker  of  the  army  could  not  legally  l«j  detailed  to  inspect 
the  building!)  in  the  com-se  of  construction  for  the  Woi-ld's  CoIuuiliiaD 
Exposition,  siince  such  insixftion  would  be  an  employnient  *'on  civil 
works,"  and  would  require  hij<  tcpinition  fronj  his  corps  and  interfere 
with  the  jjerformanco  of  his  military  duties.*    49, 245,  Sej>Umlffr,  1891. 

1832.  Tlic  cijiivenlion  bftwecn  the  United  States  of  America  and  tlw 
Dnitcd  States  of  Mexico  dated  March  1,  In8'-',  provided  for  an  '*  loter- 
national  Itoundary  Commission  "  to  be  composed  of  (1 J  a  coiuiiiisisioner 
apiwinted  l>y  the  Pix-sideiit  of  tliu  United  SU»tes  of  America,  and  of 
another  to  be  appointed  by  the  President  of  Mexicu,  in  iietvrdani'e  with 
the  constitutional  provitiious  of  each  country;  {2}  of  a  constulting  engi- 
neer appointed  in  the  Miuie  manner  by  each  govorunient;  and  (3)  of 
such  secretaries  mid  interpreters  as  each  government  uiay  see  Jit  to  tuld 
to  its  commission.  On  the  (question  whether  the  aixcptanco  by  an 
officer  of  (he  army  (ntptaiu  <if  englncfr^)  ai  an  nssigtuneiit  lu*  detail 
as  '•aasociaUi  me-ruber,"  the  siunc  tolwinailc  by  the  Secretary  of  War, 


^Col.  Gillnwrv')"  r*»v-  iffcmvi  to  in  wi»ftrtwi  in  IR  Opins.  KX.  Oeii.  tl.  .\nd  nee 
Gvii.  MiiiJe's  wiH)  in  13  vK  310;  uIb')  raw*  in  t(i  i-i.  4W.  Cfim|i«re  the  rtill  more 
rettntoiiinioti  of  thv  Atty.  Oen,.  in  20  0]>mn.  WH. 
'fki!  rii.w  jwt  Munli  I,  1SK9  (25 Stat''.,  772 'i,  autlKiri/.in^; mieh  a-ietii-nment, 
'0'ii]|tin-  vKfii  ill  lit  Oininf.  At.  <tvn.  tJOO,  rnncrew,  suhsw(iienily,  1)^  act  of 
Anfnisc  5.  Ifn2,  exprcdniiy  authitriztHl  the  >S«cn>tary  of  H'ar  to  li^-tuil  at  his  diccretioa 
offii-*-™  fi{  th«  njuiy  "lor  »[M>cidl  duty  in  coniiwtion  with  l!ie  \Vorl(I's  Columbian 
Ex[>ij«iliuii." 
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would  ^'acatc  tbc  officer's  commission.  Arifl^  thut  thoi  linuiitlai'y  com- 
nii'^-iiin  ill  qupstinn  rould  havo  mo  mcmlKTs  other  tlian  tho  thrcK  cInfo*<»s 
iilK)ve  nu'iitirtufd;  thsit  sm-h  rnpniUfrs  ure  offii-er.t  thereof  and  hold  civil 
offic*^!^;  and  that  while  the  Secretary  pf  War  was  without  power  to 
make,  liy  iissijjnmenf  nr  detail,  a  per-oii  ii  meiulK'V  of  the  eommi.-Niiin, 
the  exenise  hy  no  army  otiitvr.  iiiuler  siu-h  ussjgninent  or  (U^tail  of  the 
fiiiictioiift  of  the  offirc  of  a  memTuT  wimld  under  the  provisions  of  Sec. 
1:^22.  Ucv.  Sts..  vaento  the  oftii-er's  rrHimilssion  in  tho  army.  Bnt 
rcimrrXi^?  thai  if  the  otEecr  wri-e  merely  detailed  t<j  c-onsuU  with  and 
fldrlse  the  consulting  engineer  of  the  rommissioii  and  not  autliorixed 
orivquinnl  to  pi^rfonn  any  officidl  net  purporting  to  Ix-  an  net  nfa 
mt-niher.  he  would  not.  hy  aetinj.'  pur-iumt  to  such  a  detail,  vacate  his 
t-oiimiii^ioii  in  tlio  aitiiy.     Card  atiltc,  Aprlt^  ISOO. 

1833.  If  the  po-iitionof  a.-MUtant  to  the  po-stma-HleraiMesealefu,  New 
Mexico,  ift  an  oflice,  an  officer  of  the  anriy  on  the  active  li«l  would 
under  Sec.  I:f22.  Ker.  Sts..  by  accepting-  it,  vacate  his  commission  iu 
the  army.  If  it  is  not  an  office,  the  wune  re.'-ult  would  follow  his 
huUling  said  ixu^ilion  and  exertising  tlie  functions  ni  [»t«'^tma8ter. 
Card  li>o4.  Xin-rmhcr,  Jfi05. 

1834.  The  position  of  colonel  of  a  division  of  the  "Khode  I»]aud 
nivis-ion.  8ons  of  Veterans,  l^'nlted  States  of  America,"  is  not  a  civil 
public  offii-c  within  the  mi-aiiing  of  Sec.  122a.  Kev.  SU.  Card  2887, 
Ft^/rfiiy.  IH'.n. 

1B35.  While  the  act  of  July  13,  \m'l  (27  Stat>*.  I2it),  authorizes  the 
detail  of  army  otGcevs  a**  Indian  agents,  there  is  no  statute  specially 
authorizing  an  aniiy  ofliccr  to  hold  the  office  of  assistant  to  the  Deputy 
Con^mis^iollt'l■  tif  Indian  Affairs.  If  sueb  poe>ition  is  a  "civil  office" 
within  the  lueaniiig  of  S«t.  1222,  Itev.  St».,  an  army  officer  on  the 
active  list  could  not  accept  it  or  exercise  the  functions  thereof  without 
vacating  his  couiniissioii  in  the  inrniy.     Caid  2TSH,  Jhr^mh-t\  ISfiG. 

1836.  The  asj-ignment  of  otiicers  of  tlm  army  us  collectors  of  customs 
in  Cuba  and  i\>rlo  Rico,  being  in  foreign  teirilory  miller  military 
occuiKition.  lifbl  a-ssignnients  to  militiiry  duty  und  not  to  civil  offices 
within  the  meaning  of  Ssc.  1222.  Kev.  Sts.  Card  Mil,  F'^/rnartj,  1SB9, 
,837.  Whether  a  person  who  linUls  a.  Slate  or  county  oHicecua  iiccept 
hold  an  otli<-c  as  eoiitniissior)ed  otlJcer  itL  llie  voluiileei'  iirniy  of 
the  United  States  without  vacating  his  civil  office  \i^  a  i|ue.>;tion  to  be 
determined  by  the  laws  of  the  State.'     Card.-<  ■WTi*,  445*3,  April  and 


'  rmlcr  AtiW  of  June  )t>.  ^HWt,  llw  Altoniev  Uvn«nil  Mel  (23  Opiiu.  88)  that  the 
pr<)vi«iuii»  lA  Svcttuii  122-J,  tti-viKtl  Stututee,  'ilu  uut  uPT'ly  to  aa  utuivr  uf  tbu  l^iuteil 
StAU-#  volunut-rs  (or  Ihe  rwvwm  lh«l  h'.-  is  not  ua  "officer  ot  Iht-  anuy  on  the  active 
Iwt"  uilttiu  tliL*  nimiiici]^  oi  tlint  )<t)itiilt<. 


omcKE. 


OFFICES. 

1B38.  On  iiccount  of  the  vrnnt  uf  fiiiiiiliarity  with  tbc  prot'edure  of 
tiiililiiry  coui'ts  "ti  thi*  pun  nf  miliilii  tiilk-t'rsDf  Lnuisiarm.  ir  wasH-iked 
by  iho  iKljutiKit  ffoiicnil  nC  Umt  State  wlieUicr  it  wouM  Iw  adminsiWe 
to  di'lail  u|Kiii  sui'li  cmirts  n(IUvi-s  <if  thp  «niiy  who  might  \w  sen-ing 
ill  tho  Suite,  ill  I'oiiiiiH'Cioii  with  iniliiiuDlTicoix.  /AA/thiit,  liptirf  froin 
the  pmvihJDn  "f  S-r.  li'i-is,  Kcv.  Stw.,  tliut  such  rourtK  slioulii  l»f^  rom- 
ix>swl  of  niilitiii  offit'orn  only  (seo  Militia),  the  Sw!i'etnry  of  Wiir 
would  tint  he  iiiithrtrized  to  ordrr  offieeM  nf  the  iirrny  npan  a  duty  so 
clearly  outside,  of  the  functions  devolved  upon  them  by  existinjf  luw, 
in  the  nliAeriec  of  express  authority  received  fmm  CorigreMrt,     60,  !t»8» 

./tin,,  /SO.t 

1B39.  Wiiere  hu  offi<wr  of  the  army,  liaving  become  accountable  under 
Sec.  VAOi,  Kev.  Sts.,  for  a  deficiency  or  daniutrc  to  militiiry  ;4Uppliejf, 
had  deeea-sed, /«././,  in  the  absence  of  the  exfiilputory  evidence  indi^iited 
in  the  section,  tlmt  the  amount  of  ^ut-h  deticiency,  &c.,M'ttd  chargeable 
against  the  pay  due  his  estate.     16,  236,  April.  iSS7, 

1&40.  The  object  of  the  act  of  Feb.  3.  1S8T,  c.  02,  wiuh  to  reauiiier- 
ate  men  for  services  rendered  iw  ofKcers  prior  to  their  licing  actually 
must^>re<l  in  as  Huch.  It  was  not  intended,  however,  to  l>o  used  to 
make  a  person  an  officer  who  was  not  fiu-h.  It  did  not  pi"ovide  for  a 
re-muster,  but  di-i-lared  that  person?*  eommissioned  tw  officers  should 
be  considered,  for  purposes  of  i»y,  «»  having  lieen  mustered  from  the 
date  when  they  commenced  their  services.  38,  viO,  .fiuntary,  I8!Ki,  A 
person  was  Appointed  an  a».sistnnC  surgeon  of  a  volunteer  ivgimcnt,  and 
performed  his  dutie-s  as  such  from  December,  1862,  lo  Febroary,  18C3, 
without  Wing  musteivd  in.  JF'hl  that  he  was  a  th  f<uto  officer,  and 
entitled,  under  the  act  of  P'eb.  3,  IbSt,  to  j.my  fur  the  said  interval. 
44,  :;44,  Dft-emlvr,  ism. 

1841.  <i.  O.  03  of  18(i3,  War  Pepnilment.  pi-ovidcd  that  "all  offieera 
and  privates  fit  for  duty  absent  at  that  lime  (froui  the  sjjecial  muster 
of  August  18,  1863)  will  lie  regarded  us  absent  without  L-ause,  their 
pay  will  l»e  Moppt'd  and  tln-y  rlistni-<>ied  fratn  the  ncrvii-e  or  tivated  a;) 
deserlei-M,  uidess  rcstoird;  and  no  iitlicfr  shall  be  re->*(.ored  to  his  nink 
unless  by  the.  judgment  of  a  court  of  inriuiry  to  be  approved  by  ibo 
PiTsident.  he  shall  establish  that  his  aKsenei^  was  with  good  cause.** 
The  order  also  ])rovidccl  that  disability  from  wounds  r«*ceived  in  the 
service  should  beasuffii-ientexcuso  for  absence  from  the  special  muster 
of  Augu.st  IS.  ist;2.  ITniler  thi.sorderalirstlieutenant.  First  Battery, 
Minnesota  Light  Artillery,  U'lng  absent  from  the  .s|ie<"ial  nmsterof 
Auguxt  IS,  1862,  was  dropped  as  a  deserter.  Subsef|uently  a  court  of 
inqiiir\'  found  that  he  wax  absent  in  consequem-e  of  wounds  roccived  in 
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action,  and  he  was  rpslored  lo  duty  Janiiai-y  13.  18t»3.     After  he  was 

di-oppe<iu:^a  deserter  b  se t^'eant  of  the  liatten-  was comniissioned  as  tirst 
lieiiteiiunt  i»  hi*  i*(eBd.  The  nerpeaiit  wa-t  not  furmallv  iuuf*tered  iiuw 
first  lieutenant  hut  from  Aii^ii^t  :**>,  isfi*;.  to  .lanuary  I,  1868,  he  ren- 
df-rc'H  serv'ic*'^  ns  siu-h  and  was  paid  therefor,  and  on  .lannnn'  1,  ]H(i3, 
wai-  mustered  in  as  captain  of  the  hattery.  Ho  was  never  formally  dis- 
charped  as  an  enlisted  nuin,  and  the  nppnrent  \-acancy  in  the  grade  of 
pfiveant  during  the  time  he  was  perforniinjr  the  duties  of  first  lieuten- 
ant under  his  appoitituienta^  such,  was  not  Hlknl.  /?<-W  that  the  drop- 
ping of  the  orig'tual  first  lieul^jnsmt  mt  a  deserter  whs  only  conditional 
and  that  his  office  was  not  theri'liy  vacated.  He  was  thi-rel'orc  from 
AugU!?t  yt),  isili*.  to  January  1,  l>>y*3,  an  olHcer  '?f  jun,  while  the  ser- 
geant supiKKSL-d  to  Inive  inien  promoted  wa.f  during  the  same  period  an 
utticer  fir  f'lvto;  his  actual  status  heing  that  of  a  sergL-ant  perfonning 
the  dutii!S  uf  first  lieiilenant  of  liis  l«ittery.     L'ard  1395.  Ant/uat^  1896. 

OFFICER'S  8EEVA5T. 

1842.  Jfjtl  that  offircrs"  servants,  l)ringa  jwrt  of  tlie  eifEeer's  hon.sft- 
hold.  were  entlth\l  c«iuitafify  to  ndniission  to  post  hospitals,  and  shoiiKi 
not  t»e  regarded  us  a  class  subject  to  par.  ttiSt',  A.  K.  of  Issii,  relating 
to  the  ndniission  to  such  hospital;-  of  "civilians  not  in  public  service." 
They  slioufd  l)e  treated  with  the  Siune  lil)endity  in  lliis  respect  ad  is 
^hown  in  the  furnishing  of  subsistence  supplies,  wliich  nri  ofliwr  U 
entitled  lo  puifbase  not  only  for  his  uwii  ii«o  but  for  that  of  his  house- 
hold.'    37,  4(J0,  Jamtartf,  /-s'-W. 

OFFICIAL  PAPERS. 

I84S.  The  official  papen*  on  tile  in  the  War  Depaitmcrit  are  not 
public  U'cords  open  to  the  inspection  uf  any  citizen;  fnit.  except  in  so 
faraa  law  or  usage  hits  provided  for  the  furnishing  of  copies  of  the 
MilUe  or  the  puf>licatioii  of  their  contents,  u»  in  the  case  uf  the  records 
of  nulitary  eonrts.  such  pajwi-!*  are  coulideutial  archives  of  the  (Jov- 
ernmeut  which  may  lie  consufted,  or  of  which  copies  may  Ik-  furnished, 
only  by  the  authority  of  the  Seci-etary  of  War,  exct-pt  where  the 
tonrt-s  of  law  may  properly  require  their  exhihilion  iu  evidence.* 
The  S'cretury.  in  his  capacity  as  an  agent  of  the  pulilii-.  will  of  course- 
be  disposed  to  grant  to  proper  persons  such  facilities  for  obtaining 
information  from  the  records  of  his  department  as  may.  with  duo 

'  A  iitrictt-r  rii-w  i*  fxprcawni  in  Cin-.  No.  I,  A.  <  i.  O. ,  ISiHK 

'Tlif  Bilmiwidn  nf  t'opie*  in  ("vidciic*  w  autliorixvil  by  ^ht.  882,  Rev.  8tp.,  tw  f<>l- 
|I<»»-^:  "Oii'iw  of  any  iMwiki^.  rctNinli?,  |iajfens  "i"  iltwuiiicutiJ  iu  any  of  the  Kxcnnivc 
'  I*fparUni-iit(!j  aut)u-nti>mti-d  iiikIlt  Die  n-nfjt  lA  ixiih  ilfpHrtmvntH  respect! vciy,  sball 
'  tie  mliiiiUvd  II)  rvidfiio-  i''|uatly  willj  tbc-  Driiriiuli!  iberwil." 

— 8;i 
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n>giii-d  tu  th4>  puliliv  ititeresU,  lie  ui^(H)nli!(l.  Whvrc  uppliuation  U 
nmdo  for  (Topipj-  af  pMpt>i*s,  it  will  lie  fur  hiiu.  in  view  of  the  nature  of 
tho  ijjfoniiiition  MHijflit.  tin-  iisi'  prMpo.-^>(I  to  In-  niude  of  the  same,  &v.^ 
to  determine,  in  his  diseretion,  whether  tlie  private  interests  involved 
arc  t4uch  as  prcfpeily  to  outweigh  any  pnliHc  conHideiations  which  nmy 
exist  uj^fuhif^t  jjrrantiriK  the  privilej^e.  In  furnishing  copies,  a  distine- 
Uon  will  projierly  In-  inaile  Ix'tween  dofiittientH  in  the  nature  of  i»er- 
manent  roeord*;,  sueh  an  jjeiici'al  or  s[>i'4'ial  order**,  trmstiT  rolls, 
diseliargcs  of  soldiers,  ruuiniis.'-ions  of  nllieei's.  Jic.  and  the  rejK>rl.-i 
and  I'tMiiinniiiciitiiHis  of  dlliet'rs  addressed  to  military  superioi-s  or  to 
the  Seei-etury  of  War  ia  the  line  of  their  ollieiul  duty.  The  latter  are 
generally  roganl*'d  iisyv'"/v7fr/rY/(V)n*»n//iA-«//(/ft«  wbieh  even  the  courts, 
on  gnmnds  of  puldir  ]x>liiy.  Mill  in  general  hold  lu  fie  ineouipeteat 
teiitiinouy  and  of  which  they  will  refuse*  to  re<|uiiv  the  production  in 
evidence.'  XiX.  STS,  and'  XXI.  U2,  Jammry,  tHGG;  XXIV.  37. 
yf.»u;n}Hi\  JSGfi:  XXVni.  tifi.  ./»/v.  i.st;N;  Ctird  7;M:f.  A/nuK  it*00. 

1844.  Iff  hi  that  nil  useless  and  viiluelettii  otlieinl  ])a[tcrs  i^ertaining  to 
the  records  of  military  headqiiaiter-*,  posts  or  stations,  eould  legally 
be  destroyed  l\v  an  order  of  the  Secretary  of  War  without  n  itwort  to 
legislation.     63,  I5ii,  .Annuirt/.  tSO^. 

1845.  I'lidcr  Swtion  8s3.  Kevised  Statutes.  "eopt&*  of  any  books, 
record.".  piii»er!s  or  dorument-i  in  any  of  the  executive  departtnent?. 
autljenticated  under  the  «aU  of  such  department**  respectively.  »hall 
be  admitted  in  evidenw  equally  with  the  originals  thereof."  The  cer- 
tificate under  this  section  should  l^»e  that  the  i)a|>ei-s  attached  thereto 
are  true  cpi^i  of  papers,  rccoi-ds.  etc..  on  tile,  and  not  "that  the 
attached  papeix  are  found  on  the  tiles  of  his  office  and  fomi  jjart  of 
the  recoitls  thereof."  And  tho  copies  furnished  should  1k>  «-opieft  of 
original  ^'  Itooks,  recoi-ds,  papeif*,  etc.",  and  not  tvplm  of  vpU^x  of  the 
same.  Until  therefore  the  original  bookf,  records,  et*-.,  are  tiled  in  a 
depurtment.  it  winnot  furnir^h  the  eopip'*  contemplated  by  Section  881 
Card  24:i3,  July,  IS'JO. 

1846.  The  attorneys  for  a  niilroed  company  in  a  suit  pending  iaa 

>ti(«  Pawkiiu  r.  \A.  Rokeby,  K  Q.  B.  ISA:  DnM-kinA  r.  1^.  llinlol,  n.  1..  Hp|w.,  g.  B. 
W;  Divksun  r.  E«rl  of  Wilton.  I  Kw.  A  Fin.  41W;  Jlom.*  .-.  I/),  Ilenlinok,  2  Wn-l,  A 
King.  13U;  Bcalson  r.  Skene,  -"i  Hnrl.  A  N.ir.  *«;.  s5ft  i  Am.  V'A.\ ;  (ianloer  r.  Antle^ 
will.  22  Iiil.  Rbt.  Itw.  41;  I  liriviil.  Kv- J  2SI;  II  Opiim.  Al.  tn-n.  142;  ]■'.  .U  378.415, 
In  tlif  rtv«nl  ou«  of  ilauriiv  r.  Wonlen,  54  Mil.  2;Kt, — nn  lu'lioii  for  damaKes  on 
iUT^Hitnit  (if  u  liK'l  rluiiiie<1  to  have  been  mtilained  in  a  <-oniiiiuiii<miaa  of  the  Hun 
lnilii.«lt>tl  in  tint  t<-xl~it  wni*  \\cV\  thnt,  wliil«  miol)  a  coiiiiiiunicatioD  is  not  "nbn- 
fiiMy  [irivilow.l,"  it  if  "jinvikve^l  In  the  extent  thHt  th«  wa.'wnoD  of  makitift  it 
rchiiti<  the  pn^itnjition  of  niMlitv.  aii'l  tUmW(<  upon  (he  plaintiff  the  (>»'m  uf  (•n'Vtutf 
timt  il  was  mA  mailr  from  iliity  Imt  fnim  aittiial  matiiv  •axx-i  witlioiit  n-OA^tuihlf  jiixl 
pnflwMi-  caUM'."  Bnl  w.'^-  ilit^^-niini:  •■paiiinn  iif  SlilliT,  .1.  SiwhImi  Am.  Hiid  Ktiic 
tnov,  iif  l,nw- 1  iMeil.i,  V,  Itt,  \2^\  Rest.  Princrpli-i^nf  Kv.,.VH.  ntitcia!) ;  Whartiai,  Iji« 
of  \i\.,\.  1.  %  iHMj  WuHlitiwtiiu  <'.  SiTJIiiicr,  liKl  Mai*^.  487.  Ai'iMnluf  llartnufLtidf, 
85  Ph.  Si..  433;  r.8.i-.8lx  Lot^  <■(  Urouml,  1  W<xKlfi.2:U  iFe-f.Viww.  No.  16^290). 


nRDER— IV    OKNERAT-. 

UniUnl  States  ciivuil  court  a|,^iiiat  the  City  of  Chicago,  made  appli- 
cation  to  the  War  neimrtniPiit  for  an  aiithoiiticatrd  copy  of  rnrtain 
n'corils  of  the  bfudijUMi'terh  of  a  iinlitury  depnrtini'iil  (Dt^pai-tniorit  i»f 
MiKsouri).  acconi|}}inU>d  by  a  certjtinitp  fr<nii  the  judgr  of  the  court 
that  tlic  i-opics  wi'io  dcpuicd  pssnituil  to  the  cnd>  of  just  in?  nii  the  trial 
of  the  t-Hse.  aiul  the  applieiition  wii.s  jjranted.  In  the  matter  of  the 
uutbentieatioM  tif  the  ei}pie.s,  iit/riivvf  that  the  Seen'tai-y  of  War  could 
only  cert'tfy  to  ihe  identity  of  the  ciistodiiin  (ihe  Hiljutttnl  ^neml  of 
the  department),  uiid  thiit  his  attesljition  wil-^  uulhenlic  untj  in  piojicr 
form.  U'hetlier  thirt  would  he  .sutticienl  to  make  the  copiei^udIuisiiib]e 
asevidenee  under  Sih'.  8H2,  K.  S..  i»  h  quer-tion  t^>  Iw  delerniiried  hy 
the  court  If  the  .some  is  raised.  Further  advised  ilierefore  tlial  the 
W'ltitit'Hte  tff  tlu"  Secretary  need  not  contain  a  .slatcniont  Uutt  thi*  rer- 
arcls  wen"  rrt-oi-ds  of  the  War  Depnrtiiient — ns  iin  exei-utive  dejmrt- 
luent  of  th(^  Government — within  the  meaning  of  tiie  wtatute.  Cai-d 
11170,  J/irnmn/,  1fi96.  Rut  hefj  that  the  "engineer  ollii-es  in  the 
depHrtinent  at  large"  may  Iw  eonnidered  a  [wrt  tif  an  exeeutivp  dppart- 
uient  within  Ihe.  meaning  of  this  Mlatute.     ('ard  "!tl2,  A/>r!f,  1!KX). 

ORDEE— IH  OENERAL. 

1847.  General  or  speeial  orders  rchuing  to  iht^  anny.  iwsued  from 
the  War  DeiMirtnieiit  l»y  the  S»*ci'ft«ry  of  War  or  Ity  his  dircetion, 
are  to  l>e  presumed  to  be  made  l>y  the  authority  nf  the  PiTJ^ideiit,  and 
to  bo  viewed  a^  hih  ordeiv  eqiwlly  us  if  he  had  ((ubiteril)ed  the  saiue. 
Vin.  -ilti.  Affnl.  IHO%     See  ft  •J2'M,  jn^f. 

1648.  No  precipe  rule  can  Ik-  laid  down  nn  to  tv^/t  a  military  order, 
iilTeeting  the  status,  jmy,  right-^.  or  duties  of  an  officer,  cun  he  snid  to 
iKH'onie  opi'rativc  an  regards  himself.  A  general  principle,  «nalogoiis 
to  that  of  the  law  of  »otir,\  should  ordinarily  be  a|>plied  to  the  ra.-*e»4, 
uikI  the  order  be  tri'iited  ii.-^  nut  Icgidly  taking  elfect  iinlil  (lie  otlicer  is 
porsoDslly  ottieially  notified  of  the  same.  In  the  ulisenec  of  iiii  actual 
pereoml  delivery  tti  or  ixi-eipt  by  him  t>f  the  order  or  an  otiieial  <-opy. 
the  fact  of  the  promulgation  or  receipt  of  the  (*anie  at  his  proper  mili- 
tary Ktatioii.  willin  g<!iicriil  be  preNUUied  tu  have  given  bim  olhcial 
notice  of  it*  contenlei — a  piv,-!iiini])tion,  however.  Ilablo  to  Ih?  rebutted 
by  jii-oof  that,  without  any  fault  or  negligence  of  his  i>wn.  knowledge 
of  the  name  wiw  never  iietunlly  brought  hosne  to  hiin.  -  as  where,  for 
example,  he  was  at  the  time  abfM_>nt  on  leave,  or  ill  at  n  diMnnt  hos- 
pital, or  II  prisoner  in  the  hands  of  the  oneiuy,  and  therefore  was  not 
notified  in  fact.  The  notice  of  the  order,  to  affect  the  ofiicer.  ttbould 
thus  be  a  perstjiusf  notice,  actual  or  constructive,  and  it  should  Ite  an 
njgicial  notice.     XJI,  230.  and  XITI,  284,  335,  January,  lS6o,-  XIX, 
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60ti,  Octrihev,  JS06;  XXU,  .ioi;,  Tiecmf*^t.  l.se&;  XXYTTI.  423.  42«, 
Mmh,  1869:  XXX,  4S1. ./.(/./,  /.V7/),-  XXXIV.  vm,  Jult/,  JS7J;  49. 
s»l,  176,  S^pt^mhr:,;  !M:ii:  ea.  i*S!l,  ./««-.  /A\9i 

Whpiv-  indppd  Ihr  officer  fails  t«i  Tvi-civr-  ppi-sonal  official  notice  \tv 
ronson  of  >omo  fault  or  iie^'ltvt  of  his  own.  ns  liccausp  of  his  havin^y 
iilwented  himself  without  luithority  from  his  station  when  the  ordi  r 
arrived,  or  l»eciiU8C,l>einjf  on  dotjubed  sorvico,  ho  has  not  duly  adviswHl 
the  Adjutant  Cloncral  of  liis  iiddren^  as  required  liy  the  Amiy  Ri'puln- 
tioiK,  he  will  [Kit  be  jMM-mitt«'d  to  take  udvsiitagi-  of  hipii  own  wmng; 
and  the  rocoipt  of  the  order  at  his  proper  station  or  lust  reported 
{itatiun,  will  be  held  to  operate  as  duo  and  effectual,  or  construrttx'e, 
noti.e.     XXXI,  ailT;  Jy*/-//,  1871;  66,  asii.  J>m>^,  y.VA{,-  Card  liJ^sit, 

1840.  l"p  to  the  date  of  pcr»onnl  official  notice  of  an  (trder  separa. 
i\n^  fiim  fruni  tlii'  niilitury  service — as  an  order  of  sninniary  dtsrais-sal 
hy  ihe  I'resulfnl,  or  iin  order  ••wholly  retiring"  him.  or  an  order 
contirniin^''  a  .■icnteiice  of  disiiiissul  adjudged  by  n  i-ourt  niartiiil— an 
ollicer  ir>  entitled  t<p  bi'  {Kiid  by  the  I'nited  States  the  regular  and  legal 
pay  unci  nlluwnnees  uf  bi.s  rank.'  XXII,  oOfi,  J)tvfiuffei\  IHGfi;  XXIX- 
115.  J'lly.  1S60;  XXXI,  2H\,  327.  Marvh  and  April,  mi;  XXXV. 
173,  ff^truiirt/,  IS?^.  Thy  date  which  the  order  l«'ar^.  a**  that  of  the 
issuing  ur  feigning  of  the  hHiue.  is  iminiitei'inl.  ii*  notice  of  the  Minte  is 
not  duly  brought  home  tu  the  otlieer  till  on  a  ^uljMeqnent  day.  XXXI, 
21ti,J/i;Vc/.  I.H71;  49,  91,  176,  .S\-pt.vnii^,-,  IfiUl. 

1860.  An  order  atfeetiiiga  itiililary  person  bct-oiiief  opemtlve  at;  to 
such  person  wlien  he  hun  receireil  iiiitltary  notice  of  Ma  existence  and 
contents;  tliat  is  if  the  order  Iw  geneml  in  character  It  liei-onies  opera- 
tive wiien  it  ha>s  lK>en  fornniily  pronnd^jfi^h'd  to  the  cuniniatid  to  which 
ii  pL-rtuins:  if  it  be  M{ieeiHt  or  iiulividiml  in  its  operation  it  becomes 
effective  when  it  has  l>ecn  serveii  inxin.  or  receivetl.  by  wuch  person 
through  the  ustml  military  channels.^  It  may  Ik-  regai*ded  as  a 
eslablisheil  pnu-tice  in  onr  Kcrviee  that  the  date  of  receipt  of  a  geJieral 
order  by  a  conunand  is  tlie  daie  on  which  it  takej<  etfcct  ks  to  that  com- 
niaiul.  It  is  not  iiei-es-siiry  to  go  further  and  attempt  to  tnice  the 
general  order  to  ea**li  individual.  Such  a  gciiend  order  Is  not  uidiko 
ft  .statute  of  gejieral  cliamcter,  in  that  it  ]>uts  forth  a  binding  general 
nile  of  aetion,  inti'nded  for  the  guidance  of  a  whole  e<mmninity.  and 
when  no  other  (Uito  is  indicated,  the  date  of  the  order  is  the  date  when 
it  taker*  effect;'  but  the  eudtoni  of  llies4'rvicc  festablishe<I  pnu'tiee) 

>9e>c  7  (Vmp.  D«v.  Idutcl  Maix-h  16.  l&Ot  I. 
=  I>8vljfV  Military  Uw.  S8l>. 

^Tliis  niftr  !<■  rlif  rnli-  dial,  ♦xt-^-pt  when  otlitrwiw  [irtiviilwl  liy  t'oiii^iUitiuM  or 
ttuitutc.  a  «ucul«i  laki-M  mHwX  on  lit-  |>ufHLi:e.  itf  in  the  i-uxf  of  an  ut-i  of  Omtiraie. 
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which  it  mu8t  l«?  remombered  lias  thu  font"  of  Ihw,'  niodili<<s  thirt,  to 
the  extent  t^tiited  Hbovo,  but  Id  ihat  extent  only.  Thi*  t'U^torn  of  the 
servk'O  is  u  rncKtiHcHtion  of  tlu'  prm(^-i]»lc  that  no  militiLrv  p<'i>on  can 
plead  ipnoiimt'i^  of  military  liiw  (itifhidint;  rL'^iilalions),  iind  WtTi-  it 
not  for  thirt  iiUKlififalion  the  prinri]jle  in  all  its  .-teverily  would  Ik?  I''ga!ly 
applioible.  Whoii  the  date  of  the  ivt-eipt  of  ihe  ^*nenil  order  by  thfi 
poinmunfl  cannot  \ni  aswrtained,  tlu'  only  Kxed  diit«  tlmt  ihi'rc  is, 
namt-ly  the  Antf  of  the  order,  .should  l>e  taken  as  the  dRt<'  «-h*'n  it  took 
effect,  iwrtirularly  in  ca'^oi*  whore  the  jfeneml  orders  affect  the  military 
history  of  soldiers  in  the  past  find  a  fact  of  thnt  pa-^t  history  is  to  be 
determineci;  but  a  Mildier  can  not  be  held  eriminally  I'esponsible  undor 
a  general  ordi-rafifM-  its  dal*-,  but  liefnre  knowledge  of  it  could  hai'e 
reachwl  the  i-»inniiind  to  which  he  lK>lonyed.     Curd  SliiiS.  Sfjfti^nhvr, 

1851.  An  order  cannot  create  a  fact  to-day  and  carry  it  back  to  some 
date,  and  there  set  it  up  a.s  a  fact  otvurrinjj  on  that  dute,  whereas  in 
reality  no  such  fa<-t  then  oi-curivd.  Hut  caiv  should  be  taken  to  dis- 
tinffuish  lietweensuoh  an  iniposrtibility  and  a  lejfally  reti'oacti%"e  execu- 
tive order  or  reprulation,  ns  when  a  thin^  is  done  without  the  approval 
of  the  Se^-retary  of  War.  his  appi-oval  ta-inff  required,  and  he  subse- 
quently nititlL'i^  the  thing  done.'    Between  ^ucb  action  aa  this  and  the 

1  Mth  A,  W.;  WlnUimn  Miliurv  L.  &  I'.  K,  VJS;  na\-is's  Military-  Uw,  111;  ih- Hart, 
^m■,  BettH,  I  hi. 

Id  tlie  E{«vii1ntiiiii«  fvr  iIil-  British  Aniiy  it  !■  laid  duwa  that  "i(rtinrarirf>  nf  jmb- 
liithet)  imit'ni  will  iicviT  Ik*  uiltiiilT<-i]  ik*  iin Vxtti(«-  (or  Ihcir  non-olwcrvanrf  " ;  but  in 
tlut  M^rvicf  The  rt.*giiliitiiinfi  in  Tcfcn-mv  tn  Iht'  ]in>iiiiilg»tiiiti  ■'(  orilei^  uiv  iiiniv 
•pedfic  llian  ours.  Tlicy  n>|iiJa-,  aiiii.>ii|i  oth^r  lliium,  tbut  ull  urili.>r«  t^iK-L-tiilly  rvi\&- 
tinit  to  the  t><>l(lien<  nr\>  in  U'  n'ail  hiiiI  fX]ilHiiH^L  \>^  them  inuiittdUtcly  afu-f  «i]i-h 
atdeisan-  n-ii-ivefl  win)  tli(H*i' nf  an  irii{H>rtutil  nature  iit\-  k>  W<  tv»i\  to  them  on  tlirw 

'Thij*  if  n-rtainly  rorrpit,  hut  it  wohM  iK-  well  ti^  nolici?  that  the  instancoof  a  Ifpal 
ratilii-Htimi  whii  li  \h  niveii  thn^a  nut  nuer  tin*  nhnlp  (■iiliji'rt.  Then-  arv  m-ta  wbiili 
n«fitber  ^atiilv  imr  regiiluliuii  autliurun^  au  tillli-cr  l<>  du  ^nlijet't  to  the  iLpjinnul  of  a 
higher  HUthnrilr,  Imt  whioh,  vrhen  done  hy  him,  may  l>e  valiilAted  hy  riitiHuation; 
am)  it  would  pmliahl y  tie  iiseiul  to  ilt-tHniiiue  w  hat  kind  of  iift»  lh*-JHr  am 

Tlie  |<nni:i[j«il  rule  to  Uv  laid  d^>wn  iu  IhtH  retzurti  woutd  mvin  to  hv  ihul  the  net 
antfl  lie  {'tiB  piwtr  to  ilo  whii-h  thf  tiiKhw  auth'trily  nd^ht  legally  di-li-jfate  to  th*! 
ttileriurat  thf  time  of  the  rntilii'^liuii  and  iiiiKiit  hmv  ileleywlwTMt'lhi'  tiinv  ihuaet 
wai'done.  If  th*"  miivrior  auihority  LtmM  not  iba-i  di'!eir.«t«'  the  p'lwcr  liuctuld  not 
latiFy  tlifact.  H»  oxtlil  iiol  mtify  an  act  which  ho  hud  iioaiiihoritv  Vi  rlo  hiniHelf; 
thnn,  he  i-onlil  not  ratify  an  ai.-t  violaiiitt;  a  law.  .-^nd  au-illicr  ri-"lrii'liou  urihts-  t'Ql 
vt  tliuvhaniL-tLTof  llicai'l,  whin  her  niini^tt^rial  oriiidirialordW-retirrnnrv.  Jii<lii-ial 
imwerand  it\fi>  mnh  jm.wit  m  in  hj*  law  entnistcd  to  the  dUcrvtioii »»(  t^ie  -iii>erior 
aalliiirily  cannot  hv  di-lt^ale<l  hy  hun  t"  another,  nor  ciaii  he  ralify  tuvh  an  act  n  hen 
done  hy  tin* other,  ^^lleh  at  leak  would  »!ein  to  t»e  the  Pirict  rule  in  the  relaiiun  of 
the  I'mii-ritir  oHii^T  and  Bulwmlinate.  An  atated  V-v  Mechem  (^iU-clifin  i«i  I'uliltc 
Ofliivr...  Soli"): 

"In  ih'weairtf  ill  which  the  jmiinTeX'ecucion  nf  tlie. office  r«t)iiirt¥.  on  the  i*rt  of 
the  otiiier.  the  exercij-e  of  Jiidfnncnt  or  discretion,  the  )ireniuii|>tion  is  that  lie  ww« 
ChiX'i)  Ib-cshi-i-  Ik-  wan  dtr'nied  lit  and  conipettut  to  exenite  I  hat  judumenl  and  di»- 
ereti'Hi,  and,  nn1e»c  (low  er  to  Fiilvtilitle  another  in  his  idace  Imn  hwii  jjiven  to  hiiii, 
he  cannot  dekinite  hi.t  dntivy  to  another."     And  Ibemme  aiithorwyH  [J  52tf): 

"It  in.  tlwr»'ion>,  ihv  ifuiienil  rule  that  one  may  ratify  the  pr*>vioiis  iituiiithnrixed 
fUiiu\K  by  aiintlier  in  hi><lKdialf,  of  any  art  and  uf  tliut  niilv  which  he  ini);hrth«>nand 
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ftttcmpt  (o  mauuftictnt'e  a  fnrt  as  liappcnin^  in  the  past  it  is  iinportant, 
but  not  difficult,  to  diritiiif^uiesh.  Thus  all  ordci's  in  the  ctwes  of  oftivcrB 
nad  enliitted  men.  which  purpoit  to  make  apiK>intn)ent!i.  a^ceptanceB  of 
reeignationu,  Uiwhargos  from  the  e-ervice,  or  mui»ter-out  of  s.t.'i'vit.'e 
ilato  from,  or  take  effect  fi-om,  dates  prior  to  the  iesiianc^  of  the  orders 
therefor,  are  instances  of  the  attempts  referred  to  and  Hi-e  illegal.    Card 

1862.  Where  an  officer,  who  had  been  tried  by  a  eourt-nmrtiiJ  wftei. 
while  nwiiiting  the  promul^mtion  of  the  pi-oceedings.  tukcn  priwner  by 
the  enemy,  and.  after  liis  eupture.  an  ordi-r  was  published  in  his  regi- 
ment, by  which  il  sentence  pronounced  by  the  court.  diMmL«sing  him 
from  the  service,  was  duly  confirmed — /ui'f.  that  as  he  was  beyond  the 
control  of  the  mitional  uuthoritieit  at  the  time  of  r^uch  publi<.-u(ion,  lie 
voxM  not  Im;  reganled  as  notified  of  such  order  or  affected  by  it;  and 
that  he  therefore  continued  to  be  an  oHicer  iti  the  army  and  entith^d  tu 
jHiy  a.<  siicli  up  to  the  ihite — about  mix  months  «ulKt<M|ucot  to  his  nip- 
ture — whe[i.  uiwn  \Mixng  exchanged,  be  returned  to  his  regiment  in 
the  field  and  was  Urst  notified  of  his  dismissal  as  approved.  XFl.  280, 
JaniMfy,  IMtj-').     Soo  S  'iOti^,  y'f^"',  and  note. 

1853.  The  order  of  a  commanding  otBcer  will  in  general  constitute  a 
Hiiflicient  authority  for  acts  regularly  done  by  an  inferior  in  compli- 
ance with  Ihe  same.  Where,  however,  the  order  of  the  superior  is  a 
palpably  illegal  order,  the  inferior  irtuinot  justify  under  it;'  and  If 
brought  to  trial  by  court  martial,  or  sued  in  daini^cs  for  an  act  done 
by  him  in  obi^iit:nce  thereto,  the  oixler  will  ))p  admissible  only  in 
extenuation  of  the  otfence.'    XXV,  .V.ta.  Junf,  1H6S. 

Ill  the  Fair  cat^e  {In  m  Fair.  KM*  Fed.  Rep.,  149)  the  following  lan- 
guage of  tho  court  in  McL'all  c.  McDowell  (Federal  (.Jises,  No.  S(i*fl)i« 
eited  with  approval:  '*•  Kxeept  in  a  pUin  csao  of  cxcius  of  authority, 

coiiM  Ktill  Uftfully  clu  himM'rIf,  Hitd  whL-li  lu-  mipht  then  Bn<t  could  dlJII  lawfully 
•Ivkimtv  l',>  Hiich  othvr  to  hv  difnv-" 

Wtu'llRT  till.'  funvuiii)!  am,  in  hII  )>trictii(t«>,  1x>np[>lit>il  tn  mllhnry  n^lniioii^,  [  uin 
not  ciiliroly  prt'ixirLs I  to  rwy.  Thforctimlly  it  \*,  I  think,  cornel,  t«iH  I  Ik'Ir-vo  thiil 
it  bjw  iml  Ihvij  v*^rv  i.'limi^ly  jultii-nffl  t"  in  jirnrlW'-  Tlic  juTfiirnuiiio' ■>(  Hi'l*'  cf  a 
punOy  niiii[i>leriHl  or  i-xroiniv*?  iiHUirc  tun  alwuyi^  !«■  ik-k-yttU"!  cr  mlitl^'d,  luil^m 
erprr-iwlv  priihibitwl  or  Die  imwiT  i-  t-x|in>S)itv  cxi-lncively  v>?»ili-<l  in  the  iniiK'rior, 
(Nt'If  I'v  .liiditi--AdvCHiiU'4ii-m-ni]  lnopiiiiun  n\  Sept.  H,  U»Oi>,  Canl  8W.',  «i^r<i.) 

'Kf  lltinnonv  r.  Mitclit-ll,  1  Uliiti-li..  bW;  Mitchfll  r.  Hannimy.  Kt  How.,  115; 
r>iinintl  r.  M<tllini<.  A  IIIhIcIi,,  ^M;  Holmw  r.  Hhvritlnn,  I  IVillixi,  !Vi7;  M(<'iill  t, 
.Mi-I>ywfll,  IHwlv,  2W,  aii<i  t  AK  U.S.K.,212;  Clav  r.  Vuilwl  (<I«tc*.  Doveroui  (Ct 
ris.  i.  2-t;  VmXvii  SliiU-s  v.  Cnrr.  I  Woods,  IWI;  Biiu-*i  .-.  ClHrk,  -i  Olto,  204:  Font  c 
(liirx<-t,?  niu>..'<t>4;  Hkn-ti  r.  M<>nk«-iTucr,  21  IiHt.,  1;  \ir\Sin  <-,  Wilcr<x,  i<J.,  39t;  Ritqn 
v.  .Siate,  :i  O'ldw.,  *M:  Sink*  i.  Sijurb'.  27  Tt-xa*,  il;t2;  K^-ijihly  r.  lk-!l,  \  F.jbL  and 
Fin,,  WiiS;  Dawkini^  c  Rokoln-.  i'/..  H!il.  Thv  low  in  rbe  wimcftUlifiugli  the  order  w 
Uie  inttrior  ni«v  i-nuuiate  ilin-dlv  from  Ihc  Prt^idfiil,  Sw  Ki[<irt  r.  Bfrii]i>,  1 
Blii>h,  40n. 

**^t*^r.8pBrk.«,*«pia;  McCntI  <-.  \li-l>>..wfll.A,(;,ni:  Milligan  r.  Howy,3  Blaeell,  I3j 
Ueckwitli  t.  Bean,  R  Otto,  206. 
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where  at  tint  bluab.  it  l»  apparent  and  palpable  to  the  commonest 
uudorstiindin^  that  the  order  i>*  ^lle^;ftI.  I  Laiinot  but  think  that  thi*  law- 
should  excuse  the  tiiilitjirv  .■^uU>n:liiifitc  when  attintf  in  uWdiem-u  to Ibo 
order*!  of  h\»  rommander.  The  first  duty  of  a  aoldier  is  obedience. 
and  without  this  then'  can  l>e  neitbtr  dl^cipMii''  nor  efficieni-y  in  the 
amiy.  If  every  hiibordinate  otticfv  and  soldier  were  at  liberty  to  ques- 
tion the  letpility  of  the  ordei^  of  the  commander,  and  obey  thwn  or  not, 
otf  they  inay  con^sider  thcni  valid  or  invalid,  the  eamif  nuuld  bi-  tnmed 
into  u  delating  school,  wbc*re  the  pn'ciou-s  uiouipnt  for  action  would 
be  waste(i  in  wordy  confliet«  between  the  ndvocatenof  condictinjj  opin- 
ions". Wliilf  this  may  bp  true  ii-*  applied  to  criniimil  v^y^n  {although 
McCall  (-*.  McDowell  wa**  a  civil  case),  it  certainly  is  not  o^nx-clin  civil 
cases".  See  Bate*  r.  Clark.  95  U.  S.  204,  in  which  the  Supreme  Court 
hold  in  a  cinl  suit  for  damajjes  a-*  follow^:  "It  is  a  .■^utBciont  answer 
to  the  plea,  that  the  defendants  were  -iubordinato  otficers  actin^j*  under 
orders  of  a  superior,  to  «ay  that  whatever  may  l>e  the  rule  in  time  of 
War  aii<l  in  the  prcjience  of  lutiial  IiosTilitie>,  military  ofliceix  can  no 
more  protect  themselves  than  <iviliaurt  in  tune  of  jjeace  by  orders 
emanating  from  a  source  which  is  itwfrif  without  authority."'  L\ird 
(OiK.t.  JxHt,  J!MX'. 

1854.  Aa  order  from  the  War  Department  a^Migning  a  certain  officer 
to  a  dnty  (aeting  judf^e-adrocatc)  in  lieu  of  another  naiuod,  mliRvea 
the  latter  and  his  detail  ends  with  thy  date  of  ^uch  a*sijfnnienl.  That 
the  commander  of  the  department  in  which  he  watt  sending  omits  at 
the  time  to  i»«uo  the  usual  order  relieving  biui  doe«  not  att'etil  hiM 
(irtatuc.  or  entitle  him  to  bo  paid,  n»  of  the  fpecml  mnk  of  Ihf  detail, 
up  to  a  Mul>Me<iuent  date  when  the  department  commander  did  iictually 
issue  such  an  order.  He  wa«  relieved  tn  /ad  by  the  oiiginal  order  of 
assign II tent  of  a  successor  when  the  latter  enteifd  «iK>n  the  duty  under 
the  order.     52.  WfiK  J/urr/,,  IK9:>. 

1856.  A  post  roinmunder  iNHued  an  order  to  the  effect  that  any  offi- 
cer of  the  coinniand  whose  explanation  of  iin  nbsem-e  fi-niu  h  n>Ll-caLl 
should  not  be  ssitisfactory  should  be  restrii-ted  to  the  limit."'  of  (h« 
|>o«t.  except  when  permitted  to  absent  h!m:-elf  upon  a  written  applica- 
lion  far  such  iibsen<''(!appi'ovci:l  by  the  crnimiander.  //»/•/ a  ]i'g:il  order, 
noi  an  arbitrary  exercise  of  a  disciplinary  punishment.     LV,  31*1 

jfunfi,  ism. 

1B&6.  Where  a  poRt  commander  iN^ued  an  order  allowing  thn  soldiors 

'  ItuI  thHt  otbeeTH  Hiid  >N>l<liiT!<  nf  tlw  liriited  Stiit««  who,  in  i^ihhI  fiijth  nithniil  any 
i-Huuiial  iuteia.  l«it  will)  an  htin&ct  imriiow  lo  iiprforin  a  j^iiiii"!!*!!  iliity  an  t<nl(lieiB 
uniicr  tht  law  ■■(  tlitT  Initi-d  Stnt«<,  iirt  in  nbtilicncp  to  an  r>nU!i',  tho  illepLliiy  <if 
whicb  is  not  apinireiit  and  (»[j>tible  1"  the  conniumest  un'lerctan'iinK.  aru  nut  lialile 
lo  iinwerniion  iiii'lpr  the  rnminal  laws  i.f  a  e\Mv,  we  (tirtlitr  Uie  «iw  nf  Fair  eiUMl 
ia  tlji-t«xl.     Si-.-nL*(j  U.S.v.CUrk,  HI  Fwl.  K<'ij,,  710. 
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of  hisciiiiiniaiid  iM^tween  t-<*rtaiii  hours,  when  "off  duty,"  limits  pxtond- 
ingoiiP  mile  ln'y<md  tli(^  luilitary  n^Tvntion,  and  forhidding  thpiii  t» 
eut«r  or  patronizp.  within  .^aid  limits  guniMing  hfiustir;,  >ialaons,  ptc, 
fi^ftf  iimt  he  did  not  exceed  hin  authority  in  thn  matter.  Card  1^10, 
Ajfti/,  1S95. 

OaDER— CONVBKIMG  A  COORT  MARTIAL. 

1857.  ifiid  tbut  tbt-  fact  thiit.  tin*  urder  i-onvuniiig  a  court  iiinrti»1 
wa-s  d'lled  on  a  Sunday  did  nut  (ifftM-t  th«  validity  of  tho  pitKr<MHlinjf>* 
in  u  t»ae  tried  by  the  wmi-t  under  such  order.  XXXVII,  317,  /#Vk- 
artf.  }S7€. 

1868.  All  order  ounvotiing-a  ^(!nciiil  i-nurt  nmittiil  j^hoitld  projwrly 
be  80  heudud  and  authenticated,  or  w)  aitthtiutii^utcd,  an  to  show  that  it 
wa-s  iK-iUPd  by  an  olliwr  aitlhoriztvl  Iiy  the  f^tatuttt  law^thp  T'id  or  73<i 
Articli'  uf  War— to  create  nuch  a  tribunal.  Thus  Itdd  that  Much  an 
oi'der  (iN8ued  in  time  of  war)  sig'nod  by  an  officer  deMtribinji;  himself 
as  enmuiandiiij;  a  "iKwt"  or  "district**  was  irrima  facif  Invalid  and 
ino(>i-nitivc,  thouj^h  capaliJe  of  being  Mhown  tn  bo  valid  by  proof  that 
thn  command  wat^  of  Kuch  dimoiisiouH  and  ho  situated  as  pnu'ti<?ally  to 
con.stitut('  a  sppamte  army,  division,  or  .M'jmrate  brigade*  XI,  IrtS, 
170.  17(1.  2U,  Surt-mhtr  and  Ih-c^mhrv.  m'4;  XXVI,  510.  April,  ISGS. 

1869.  It  i.s  not  a  uiat^rial  ob}R<*tion  to  the  validity  of  the  proceedings 
or  sontenre,  that  the  regiment  or  corps  of  a  memttor  of  tho  court  or  of 
the  judgo  advocate,  is  erroneously  stated  in  tho  oi'der  convening  the 
comt,  provided  the  description  given  ia  sufficient  to  identify  the 
officer.     XXXV.  433,  June,  187k. 

ORDER— OF  PROMTJLGATIOH. 

1860.  ^MieT(^  a  genend  court  martuii  iia.'i  had  two  presidents.  It  ia 
immaterial  whether  the  first  or  the  second  is  mentioned  in  describing 
and  identifying  the  court  in  the  caption  of  the  order  promulgiiting  its 
proceedings.  It  is  not  indeed  necessary  to  indicate  the  president  ul 
all.  XIII,  %'iA.  Fihruary.  IS6o.  Xor  i.s  it  necessary  that  such  nn 
oi'der  should  set  forth  the  specitications  to  the  charges:  nor — though 
thu  la  iii^unl,  where  the  businetis  of  the  court  i»  Mimpleted — that  it 

'Tht'OtOer  ^liouM  ppojH'riy  iiiiltcAU-  li.r  wli«t  trial  nr  rlB*  uf  trinlci  lln-  iinin  U 
con^-envxl,  or  itia  litniix  iiIdiiiIiI  In-  !••>  ufiii-nil  iu  IhU  jiartii'iilar  »»  In  Hiillit>Hiii>  Ww 
court  lo  unUTlsiii  'iny  owi-  llinl  may  Th;  rv-rerrwl  to  it  for  triaJ.  .\  nmn.  rvMiriettr-J 
by  the  order  eonvennii;  J1  1i>  ihc  trial  of  a  Rni^>cial  ciuv.  or  rlaxt*  nf  rwow,  noiilil  not  Iw 
t'tnpowrnil  ( in  t\\v  iil»^"tn"e  of  further "nUin")  To  Uiki-  i-rt^ii/ancc  ol  R  rAt^  li"t  within 
dinib  ik>«tciuiri<'ii.  S.'*.Wi.  0. 10(1,  Aniiy  of  the  Potimmc,  1*52,  where  th«  prnce«-<liiiit» 
of  ■  court  niflrtiiil  in  n  <<».'?<!  of  ti  private  wihlier  wern  ilisapjimvml  aa  without  jiiriiwlu^ 
lion,  lK*raiu<e  the  lonvwiiiijf  onft-r  \iw\  uwWuMwX  Ihtt  tnnirt  lo  tr\'  the  cases  only  of 
sQcli  vfKMTn  an  niiirht  \w  brought  lK-fi;rL'  it. 
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should  foniially  dis«nlvn  the  fourt.  III.  >U,  ./(/n/>.  lueS.  An  onlpr  of 
promulgiition.  indood,  \a  a  mi*TO  frntn^  hahittml  nn  :i  moans  of  coin- 
umnicatinjr  tlii^  pro<'cediiigs  or  tbrir  rrsult  to  the  army,  for  (ho  siakn  of 
coiivenieDce  and  example,  mid  of  iimkinn^  a  Himiiimry  momoraiidnm  of 
the  Jiaiue.  but  not  iiecessiry  to  the  vulidity  of  procwding-.*  (irweiiti-nt'e.' 
Though  no  such  order  is  h<:<uc(L  in  n  iiL-tc.  the-  procccdiiigH  or  sentf  nm 
in  the  i^ame  will  lie  forniully  conipk'tc  itnd  fully  opemtlve.  if  the 
olhi'ial  iiL'tion  thereon  of  Iho  it'viewing  nulhority  be  duly  eiidorst^d 
upon  or  appfnikul  to  tiie  reeurd.  and  urtiial  or  cotuslructive  notice 
thi'i-eof  is  given  to  the  party  affected.  XXXIl*  103,  iVVwrnicr,  iSTIf 
Card  iay«,  April,  1896. 

OEDNAHCE  DEPARTBES'T. 

1861.  It  Is  required,  in  general  and  coinpi-cheusive  tormii  hy  Sec. 
lltiT,  Rc-v.  Sts.,  that  alf  i'^t_vrv,  pewun-,  <&«•..  who*  may  he  iiti'u.'-ted 
with  any  ordnance  stores  or  pupjjUes,  tfhall  make  certain  regular 
returns  to  the  Chief  of  Ordnance  of  such  property  in  their  possession 
or  charge,  acrording"  to  certain  foniis  and  regulation;*  to  Iw  pre-tcribed 
b}"  that  officer  with  the  approval  of  the  Secretary  of  War.  The  act 
of  March  3,  lH7S,c.  188,  authorij^e.s  an<l  dirwtoi  the  Secretary  of  War, 
at  the  rtHjuest  of  the  head  of  any  deiiartment.  to  issue  anus  and 
ammunition,  when  r  quirL'd  for  the  proteetion  of  the  public  money 
and  property. — "'to  lie  delivered  to  any  officer"  of  «uch  de|iartmeiit 
■8  niny  bo  du!*iguated  by  the  head  of  the  same,  and  to  be  acH-ounted 
itor  to  the  Secretary  of  ^^'ar.  //(/'/  that  the  provision  of  See.  lltiT 
might  pi-operly  be  regarded  us  applying  to  the  elasi  of  offiei'W  indi- 
cated lu  this  act,  who  therefore  would  ]»roperIy  1«!  reiiuii-ed  tnfui'uibh 
the  returns  prescribed  by  that  section.      XLIl,  l'Io,  M'trrh.  IS'TU, 

1863.  IMd  that  Section  lift".  Kevised  Statutes,  does  not  dii-ect  or 
authorize  the  t'hii'f  of  Onlriatiee,  subject  to  (he  approval  of  the  Secre- 
tary of  War,  to  draw  up  and  onffirce  in  his  department  ii  system  ttf 
ruleitund  nfgulations  for  the  hufjitfctiofi  o(  onlininee  property  with  o 
view  to  it«  condemnation  and  sale  or  destmetion.  Card  (v-i,  '/'//y, 
J894. 

1883.  An  officer  of  the  line,  on  passing  the  examination  for  a  vacancy 
in  the  OrdnancB  Corps,  does  not  iM-eimie  an  ordnance  otiicer  by  a  mere 
transfer.  He  nuist  be  ap|H)inte(l.  confirmed  and  coiumisisioncd  in  iho 
usual  way.     37,  156,  Pecein^fei;  !S.SiK 

'  The  insertion,  in  an  order  of  publimtji.ni,  o(  the  |ii'ocecdiutl>>  Iih>I  ii)h>ii  h  rv-iinvui- 
t>Iiujr  of  lli«  court  for  u  rrri»!nn  <i(  iln  dtiiliiip*  <>r  .aentenre,  itunmli  hi  mie  time  ncfu- 
siotuUlyre^iortc)!  to,  i»  u^^wiinumittl,  Piuh  ana<liii1iiinraiilmnil)  W  |>frliiunit<'xiv|it 
where  it  in  deBignerl  iw  a  lasb  f'lr  ti|)ecial  cuiniiit-nis,  <jii  the  jiart  oi*  ihe  revK-wiiig 
nffii'^r,  n)inn  the  action  of  the  court  in  connectiou  with  the  matter  of  Die  reviaon. 
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1M4.  The  Arinv  Appropriation  Ai^  of  June  1«,  18J»2,  providwl: — 
"That  Moi-geanta  of  oixliiAntv  shall  receive  th«  winio  allowam-i's  of 
clothing  as  other  f^eiyeanls  in  liko  slalf  dppartment**."  /ftM  thai  this 
prorision  entttU'd  the-sp  Kcr^aiit«  to  ifreivi*,  free  of  cost,  a  certain 
numlicr  of  uiiiLs  of  the  diffpi-ont  iirtirli>H  that  jfo  to  make  up  their 
clothing,  ov,  when  the  ullowanre  wa«  expressed  in  dollars  and  eents, 
the  amount  which  smli  artieles  uoiild  cwt  when  made  u]>  in  the  form 
and  style  rwjurivtl  for  sm-h  serijeflnt.'*.     66,  32(J.  St-pf*  mfirr.  J^!>£. 

1865.  //</*/  that  Stflion  1 7H.'»,  Keviwpd  SiiLtiite,s  does  not  prohihit  ibe 
payment  of  i>uin|)ensation  to  an  ordnniipe  Hcrf^>ant  for  wurk  as  '^time 
keepi'r"  under  the  United  States  Engineer  l>i'parlnienl,  sueh  eniploy- 
ntent  having*  no  aflinity  or  eonneetion  with  the  line  of  hi»  offirial  duty ' 
aa  ordnani'B  ser^'ant  and  not  iiitcrforini;  in  any  miy  with  the  same. 
CbitI  2570.  S^ptenihtr,  IS90. 


PARDON. 


1886.  Thn  President  is  empowered,  by  Art,  11,  See.  2,  par.  1,  of  the 

Constitution  **to  grant  rejirievt'.^  and  ]>!ir(ions  for  offences  aguin^t  the 
L'ntledStute.s'^;  nn<l  il  piirduii,  likt- a<leed.  nni.st,  in  order  to  take  liffiM't, 
bo  dnlivered  to  and  acocptod  liy  the  party  to  whom  it  is  grantcsd.' 
Tliii-i  thern  enn  Ihi  no  pardon  of  a  litxutmtd  officer  or  sohlier;  and  that 
the  pardon  U  n.sked  by  tJie  party's  widow  or  heir,  who  U  to  lie  pecu- 
niarily lieiietited  thereby,  t-aiuiot  affeet  the  prineiple.  XV,  4**fl,  6fl4, 
./«/y"and  S,'/,t^„J/rr,  I'sGo;  XXI.  .'nH.  and  XXII,  291,  July,  iSG6. 
So  where,  in  a  ctun^  of  an  ofhivi  who  Inul  died  wliik'  under  u  tsentcm'C 
of  sut^pensiun  from  rank,  u  jmi'doti  wa^  askeil  for  tlie  pur[KK«e  of  hav- 
ing the  stigma  reniovi'd  fmrit  \\U  nvonl  in  thy  service,  /uVr/ that  the 
caaa  wai>  nut  tnnt  in  which  the  jmrdoning  power  voxxXA  be  exereitjed. 
Vn,  138,  /•y^ruari/,  im^. 

1887.  It  istho  effwtof  ii  full  jmnlcni  (otherwise  of  a  nmron'wjMWf'rtw 
of  tln'.y>«HM^;«i.v)/— isei!  Kemis-sion)  to  n'Tiinvo  all  ixMial  ixinw«iueuces 
(except  of  rourso  erxvcutt^l  penalties— sen  §  lH6ft,  jKtxt)  and  all  disabili- 
ties, attju'hed  by  I'.  S.  statute  (or  amn*  regulation)  to  the  offence,  or  to 
the  convieliun  or  sentence.'  Thus  the  piiixlon  of  a  eonvieted  desortcr 
will  rclifvu  him  from  the  loss  of  the  rights  of  citizenship  attached  by 
the  act  of  March  8,  18ft5  <8cc».  im>({,  1!)'.>8,  Rev.  Sts.)  to  a  conviction 

'See  Oinwrne  *■.  U.  8.,  21  Hoirttrri.  -HO;  U.  S.  r.  llrinai«>,  110  a.  S.,  6»»;  Mui(»  r. 
C.  S..  19  <"l.  Cls..  407.     8(v,  *\m,  {  1S12,  .fw/r,  ami  notes. 

»L'iiiIf«IHinIe«r.  Wittwn.  7  IVtcrs.  130;  I<>  rf  Dp  Vu\.  3  Beiiedti-t,  ."«>;;  ((Ophn. 
At.  Cteii,,  MXi.  Ami,  in  tht>  ab-tcnce  oi  an  cxprfes  rejection,  it  is  conclusively  |»rfr 
niiut^l  to  111!  ain'p)»te<l  on  airiual  or  ronrtrit'tiii'i'  Witiiv. 

M'iOjiiiw.  At.  iitn..  81:  Kf  fntrtf  iitr\mi\,  4  Wailare,  380. 
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of  desertion.*  XXXJ,  188,  /•Vtrmirt/,  JS7J.  Biii  h  iwicIoh  by  the 
President  will  l>p  inctfi.-(^-ti]Hl  of  ttuirse  to  remove  u  dis4|tmlitication 
incurred  hy  tlie  otft-niler  under  h  State  statute.'     XXIX,  Sitl,  St-/*- 

1868.  /A/// dial  a  imi*don  exlendwl  Ui  nii  enemy  for  hit*  orfenoe  or 
offeiireM  hh  ttufh,  f(iiniiiitt«d  diiriii>f  liio  war.  did  nnl  entitle  htm  to  W 
pHtd  rent  for  tho  oeniputinn  of  his  real  estiitn  by  the  l'.  S.  iiiilltai'y 
niitboritiett  while  otvnpying  by  the  right  of  *'onijiie-'-t  the  rcjjion  of 
country  in  which  f^ich  estate  wa«  simated.     XXTI,  .1,1(1,  .}f<ir>/t.  /."Wtf. 

1880.  .V  jwrdon  cnniiot  rearh  or  remit  a  fully  fjvr>/t<^.  si»nNm<*, 
thouji^h  the  same  may  have  Ixn-n  iinjurttly  im|M>spd.  V'lll.  :J2S,  A/»'i7, 
MtfJ;  XXX\'l,rt;iL  .lu^tw/,  tJiT.'i.  A  pardon  ran  not  of  course  undo 
ac'ijrjKiml  punishment  fidly  infltet4^d;'  nor  can  it  avail  toivstore  to  the 
army  an  officer  or  soldier  lepilly  separated  therefrom  and  made  a 
civilian  by  a  duly  approvM  sentence  of  di^^niissal'  (see  I  g  ll!H>,  rt*i/»), 
or  by  a  dishonorable  discharge.  XII.  -127,  and  XIV,  MS,  ,/iim%  JMiio' 
XX*.  302.  Jmimtrti.  ISfJfi:  XLI,  465,  X«v-mA.-r,  iS78;  Cards  2t:i4!>,  it21fl, 
ai"4,  2800.  Fthruary  to  /Mv  wiirT,  IX9€;  3Sli),  Jamtary.  }S07;  5fi:}4, 
Jhnvary^  1899.  Nor  can  it  restore  a  tine  paid  (XVI.  305,  Juni',  1865; 
XXXV,  471,  July,  lJ-l7Ji).  or  pay  forfeited  (XX.  00.  0,.ioft,>r.  1^05; 
XXVIII,  .Iti".  JA/y,  ^^.9).  \vhcn  the  amouni  of  (be  mime  \m^  once  gono 
beyond  the  control  of  the  Executive  and  hwn  covered  into  the  V.  S. 
Trenmury  and  l>econie  piildir  funds,"  whatever  may  linvc  bfi-ii  the  merits 
of  the  ca.se.  XXXVI.  l'J£,  Janmtry^  JS7o;  XXXVII.  44:..  .l/n/vA, 
I87G;  34,3a4,  Auffutrf,  lMj<!f;  i%.TA  3SI0,  Hujnti.  Otherwise,  however, 
where  the  money  still  rnmalns  in  the  hands  of  a  militniydi.-^buiNln)?  offi- 
cer or  other  iiitenucdiuteothcial.''  XV 1.  il'ii,  A'tti-'^m^tT^  J-SSS.  Where, 
however,  any  portion  of  a  piini.>'hnient  remains  nne-jr^etit-^.  that  [wr- 
tion  may  be  remitted  by  the paixlunlng  power.'     11^29,  J^f:^nmrj/,  JHGS, 

^Hi>^nB.  At.  Oen,,  ;S4:  ll  rU.47K;  H  iff..  12-1.  .And  «ee  Ponple  r.  Bowen.  «Cal.. 
439.  That  this  tlbalnlity  iiui  atbu-U  only  uprxi  n.  (-(mvit-tion,  wv  £  l(Hi|.  Ati<l  aiilhuri- 
tie*  cited  in  note. 

'TOiiini.  At.  <Wn.,  ;«0. 

■!!i«vKI.I|.jiw.  At.  lien.,2fW. 

'llfOwno.  Al.Gi'n..&4»;  Er  parte (iarianA.  4  Wallatv,  .*»!. 

*2  Opin«.  .it.  iiBn.  A^t;  lt(  i'l.  1,  Thif,  tK-twuM*  tin-  «imf  C'onj-titutinn  wliirh  ron- 
irr»  ihv  t«nl<>ninK  iM'W^Tt-ijulainx  a  |*r'ivi«ioii  "<ifw|iial  t-Hicit-iuy  "  lArt,  I.  Svc.  9 
twr.  7. )  I't  thtf  pffw't  iliHl  tiioncy  in  tlip|iiil'lii' tn-nc-ury  t^liall  mn  lip  Vithilniwn  exri-pt 
hy  nn  ni'rirrti-natinn  iniuic  hy  law.  8  id.  '^Hl.  I'miijrtrc,  in  this  ■■■innoitii.n,  Ku"te 
r.  I'liitiil  StiiU«,  Ti  Otto,  Hit,  w  lit- n*  it  was  Ih^UI  that  mi  t-s*-!  iitivf  iwrrlim  h<hi|i|  iiot 
erill(k>u  |>urty  t"  tliv  |■^ol'l.'t■•l^  u(  ('i*r(aiu  iH'tvuiiul  fffi'i-tf.  riiiirnH'ait.-(i  ami  folil  t>y  the 
Vnilol  .''tiitt'!"  11."  thi-  i»riji>»-rly  of  an  ontinv.  Httrr  mifh  proceedfl  had  liwn  ililly  ("aid 
mill  lln'  Tr»>a>iirv,     S»-i-,  hLmj,'  |J  1^7'*  ami  l27;j,  nnlr. 

•m>iniii...Vt.U«n..t*01.     But  Bit- A.  K.  05:;  ol  1W».'>  il05;io(  llM>lt. 

'.^nil  Iht-  Kxe('iitiv<-.  in  llw  vxcrcW'  ni  the  panloning  power,  "nuy  pardon  nr 
remit  »  jmrtion  iif  tlu>  >K-nti>ncc  at  on«  tinw  and  a  diflcivnl  portion  at  anotlieri"  3 
Opin».  At.Oeu.,41d. 
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CongrpiiK  ftlone  t-aii  restore  ps^"  fully  furfeiUil  to  the  rnited  States,  or 
ntlienvirte  iwi-uriiarily  indi-timify  iiii  dflii-er  or  scildiiT  for  Ihe  coiirp- 
ijueiifeK  of  H  legally  oxecuted  sonifiirf.  XLIV,  d"u,  Jmnionf,  ififit; 
S4,  8M,  Au^uid,  JHS3. 

1870.  It  i)H  IliP  effect  of  Ihe  exen-ine  nf  tlu^  ]ttyd(Hiinj;  power  h\  tlio 
Pivsident  to  relieve  the  imi-ty  fixmi  all  piinishinciit  reinaitiin;^  to  Iw 
Hiiffered.  Where,  therefore,  bo  remits  the  unexecuted  portion  of  a 
tenn  of  imprisoimient.  an  ndditionnl  pemilty.  whieh.  hy  the  expreea 
terms  of  tho  sontenee,  was  to  he  iiieurivd  at  the  end  of  the  adjudgod 
term,  ns  a  dishonorable  discharge  from  the,  Rcrvice,  cannot  be  enforced. 
The  purdon  havinjf  interretied.  the  sentence  r*'iisps  to  have  any  effect 
wbnt<>ver  in  law,  and  the  noldier— the  remainder  of  his  ser\*ife  Mnt; 
i-ejfular — must  be  honorably  ditH.-harg«d.     VIII.  8(t9.  July.  J864,'  XX, 

1871.  'I'he  ptirdoning  power  extends  to  continuity/  punishiiientj*,  or 
puninhmentij  which  are  never  fully  executed, — remitting,  in  earli  awe 
the  piinishnii_>iit  from  iin4i  aft*'r  the  taking  effect  of  Ihc  piinioii.  Of 
thi-H  cliiss  is  the  punif*bmc[il  <if  diwumliti cation  t<>  hold  military  or  pul>- 
lic  ofRce,  aa  also  that  of  the  losing  of  or  reduction  in  ■•tilw"  (or  rela- 
tive nink)  in  tin-  list  of  ofliccrH  of  tlie  olTi'oder's  giTule;  these  iM^ing 
continuing  piitiiMhnu'nU,  miiy  be  (tut  iin  end  to  at  any  time  by  a  ivmi^- 
sion  by  the  pardoning  power.'  XXX,  262,  April.  1870;  XXXI,  24, 
.Vo^vniA.-?'.  /.<W;  XLl,  158.  Mnith.  1S7S;  41,  3S0.  J^Jy,  1890;  86,434, 
D^>'.mhfr,  tMO-2;  60,  a4S,  July,  JS9.t. 

1872.  Whore  a  nntdier  hiis  been  duly  convicted  of  de*tprtion,  the  loM 
of  tlic  rights  of  citi7.enship  incident  thereto  an*  in  practice  restoiwlby 
a  foniml  jmnlon  froni  the,  Pivsident;  a  remi.-sion  of  the  punishment 
adjudgi'd  by  the  <«urt  martial  does  not  have  such  effect.     Cord  iWlO, 

1873.  While  to  i-eatore  to  or  place  upon  duty  an  officer  or  soldier, 
when  under  arrest  or  charges  on  account  of  an  alleged  offence,  would 
not  prolMibly  in  this  country,  to  the  .-fame  extent  a-s  in  Kngland,'  bo 
ivgarded  as  operating  OS  n  condonation  of  the  offence,  the  promotion 
of  an  officer  white  under  sentenw  or  awaiting  action  on  the  seoienco 
has  l)een  viewed  as  a  onmfructt'^/iitrfl^'n  of  the  offence  or  offences  on 
account  of  which  he  ha^  I>een  tried.*  But  fu-I'l  that  »uch  a  promotion 
could  not  openite  as  n  pardon  of  ot/wr  offences  committed  by  him,  of 
the  commission  of  which  no  knowledge  wa.s  had  by  the  Kxccutive  at 
the  date  of  the  pmrnotion.     XXXV.  »Uy,  A''«v-«)i*-ir,  1874.     While 

^Sw  12  Onitifl.  At.  Gen.  547:  17  M.  ^l,  666;  G.  C.  M.  O.  M,  18»4,  and  8.  O.  1 16.  A. 
Q.  O.,  !(tfW;  aU.f.  C  (?.  M.  ().  RS,  A.  rt.  O.,  1891. 

*f^'i*  ritule.  Mil.  Forct«  of  tbi*  Cruwu.  vol.  1,  pi  173;  Prendernast,  :t44-5,  in  Qoa< 
nertion  with  tliet-aA't'  riti>d  at  .^ir  Waliur  R«lcit;h,  Lonl  Lutnn,  (.'apt.  Acbisoa,  Ac. 

»S«!  fti)|iiii«.  At.  (it'D,  1*J3. 
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ordering  or  authorizinp"  an  nfficpr  or  fioldipr.  when  under  *7i?«i(y,  to 
exen-iee  a  coninmiHl  or  perform  any  other  duty  iiKoi»i*i)»tent  »i(h  the 
(.■ontiruied  execution  uf  his  sentence,  hft'-  Iwen  viewed  h.-*  n  constriK'ti^'e 
pardon,'  Mtl  that  to  allow  an  offit-er,  while  under  a  sentence  of  sus- 
pension from  rank,  to  perform  certain  .nliofht  duties  in  closing  his 
accounts  ivith  the  I'niled  States,  <'<mhl  n')t  lie  retfarded  as  havini^  iiny 
auchetfect.      XXXVII.  lint,  /K^-imUr.  Iff75. 

1874.  In  certain  cases  of  military  offendeiM  oorvicti'd  of  liirfciiy  of 
puldlc  pTOpeit}"  or  conversion  of  publie  fundn  (or  who  hud  cscajwd 
from  niiliTary  custody  while  under  chnr^>s  for  such  iiffcnces)  and 
apjilyinu-  for  jmrdoii,  adiujt^J.  tha(,  even  If  othcrwictft  thoujjht  worthy 
of  pai-don.  no  ^mrdon  shonld  ho  oxtendcil  to  them  cxccpr  uptm  tho 
condition  pivcedcnt  of  Ihcir  iimkinj;  j^jod  the  fund<  nppropriat<Hl,  or 
the  properly  stolen  or  its  viilue.  I,  Stilt,  itcUinT^  JS&2:  XIX.  1.1:!, 
Nnt-ejithfiT,  her,;  XXVI,  ft+S,  Jiitft,  1S68. 

1878.  The  pardon  or  i-etnission  of  thn  unexpired  punishment*  of  W- 
'//<■/■«,  where  favored  h_v  the  J udffc- Advocate  Genei-al,  has  Ix^n  re<*om- 
mended  on  grounds  of  which  tho  pinnriiial  were  the  followuip:  — That 
the  .soldier  was  a  minor  at  enlistment;  that  he  was  enlisted  under  false 
representations  as  to  the  kind  of  service  which  would  Iw  required  of 
him,  mada  by  the  recruiting  officer  in  disregard  of  par.  fllij.  Army 
Reguhitions;  that  he  enlisted  as  a  mere  recruit,  did  not  have  the 
Article«t  uf  War  ix'ad  to  hiui,  and  had  no  proper  compitdionsiori  of  the 
gravity  of  his  oflence:  that  be  did  not  comprehend  hw  military  ohli- 
gations  on  account  of  an  imperfwt  knowleilge  of  the  KngliKh  laii^justge; 
that  he  was  an  Indian  scout  uiiai.t|uainted  with  iiur  hinguage  or  with 
the  Articles  of  War;  that  his  otfence  was  wholly  or  in  part  indmred 
hy  harsh  or  injudicious  treatment  hy  a  military  superior;  that  exces- 
sive or  unreasona)>lB  (hily  liad  hcen  re<iuii-ed  uf  luni.  or  llmt  he  had 
been  put  on  duly  (an  a  guard  or  S4.>ntinel.  fur  exauipli*)  when  untlt  for 
tJic  same  on  accuunt  of  iUness  or  partial  intoxication;  ihut  his  ofTence 
was  couuuitled  under  a  provocation,  or  nas  aci-ompanied  hy  circum- 
atantxii  t>f  exteiuuilion,  to  which  the  (NDurt  had  nut  given  due  weight; 
that  prior  to  his  trial  and  »enterict>  he  bad  been  ade<juately  titHviplnn^l 
hy  bis  c<innnandiT;  that  be  had  been  improperly  bcM  in  irons,  or 
handctiffiHl,  pending  the  trial;  that  his  conHncment  had  so  seriously 
imiwiii'd  bin  health  that  if  eontinued  it  would  endanger  bis  life;  that 
ail  uni-ciisonable  time  was  allowed  to  elapse  Ijetween  his  arrest  und  trial, 
or  after  trial  and  l»eforc  the  approval  and  pi-omulgation  of  theMcntenee, 
These  and  other  grounds  have  Xvc-vn  taken  into  considenition,  some- 
times abuio  and  sometimes  in  combination  or  in  connection  with  such 
further  favorable  cinMimstnnces  as  voluntary  ivturn  in  <'ase  of  deser- 

'  S4-0  0  Ot^iufc  At.  Gen.  7H. 
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tioii,  previowH  good  chftract^^r,  good  conduct  under  sentence,  &c.  Iti 
{.•vlsch  ot  ojiven,  the  priucipu]  grouuds  for  ivc-oniiufudiiig  pai'Uou  ot 
remission  have  been — a  pi"eviou» good  recorU  for  etBrieiny  in  tho  serv- 
ico,  especially  iii  time  of  wm-.  a  bigU  jx-r^oniil  «.-lmrai.-ler  or  repuUtiuii. 
aod  an  appurent  alj^eiice  of  a  fraudulent  or  criuiiual  intent  in  the  otTetice 
aM  committed.  IX,  245,  5it6.  June  and  Stfjjtetnhir,  iSGi;  XIII.  »9, 
December,  IHH^;  XXVr,  54<>,  Ajfril,  JSGS;  XXVIl.  505,  F^ntmy^ 
ISGO:    XXVIIl,   a-W,   January,   ISGO;    XXXll,   075,   Jmu,   ISTS; 

XXXIV,  tWl,  JJecember,  J873;  40.  38ii,  J/dy,  JS90,'  M,  273,  Jutut^ 
IS&O. 

1876.  In  fu.M'h  in  which  military  offcudera — such  a«  detwrtera  from 
the  anny  r<.'iuuiuiny  at  large,  or  ofli<'ers  or  Holdierii  who  have  w^caped 
from  military  custody  white  in  urrest  or  under  seDtenoc — have  applied 
from  their  pluies  of  refuge  for  executive  pardons,  it  baa  ahuost  inva- 
riably been  adeiik-d  by  tlie  .Judge-Advocate  General  that  the  applica- 
tion be  iitil  entertained  till  the  fugitive  fi*oni  justice  hIiouM  ri'turn  and 
surronder  himself  to  tho  military  authorities  to  stand  biatrial  or  abide 
by  hiij  senU-nce.  XVU.  2fi4.  SepUinber,  JSS5,-  XIX.  132,  iVonemAer^ 
1665;  690,  S^j?fepth^r,  JSOO;  XXII,  285,  Jufi/,  JH<i6;  XXIII.  »>», 
0eU>ber,JS66;  XXVI.  648,  J<v,/!W.V  XXXIV.  661.  yAn7/*^-,i*rj/ 

XXXV.  551,  Auifwit,  1874;  XXXVIU,  607,  653,  ->%  and  June,  1S77; 
XXXIX,  33-1,  326,  3Ww&A  1877;  XLIII,  171,  Jt»mn,.  1880;  89, 
482,  Maivh,  1S90;  44,  3ttO,  P^Vi-mbt-r,  1890;  Cnrdri  33(.i-l.  365*},  June 
and  MvetuhtfT,  18&7;  6342,  S733.  5885,  Jtmuttry  a«<l  F^rttary.  1899. 

1877.  In  ca-tes  of  deserters  from  tlie  unny  and  from  Ihe  draft,  who, 
during  the  war  of  the  relielliun.  when  men  of  iMttriutir<ui  and  honor 
were  olfering  their  lives  in  the  service  of  their  country,  took  refuge  in 
Canada— ^birking  a  grave  public  duty  at  a  critical  |)eriod  of  national 
peril— and  remained  there  till  the  close  of  the  war,  when,  in  tho  pros- 
pect of  nturning  |H>ace,  they  addressed  to  the  Kxocutivo applicationa 
for  (xinlon,  advt'tuff,  invariably,  that  such  applications  he  denied. 
XVII,  2itK,  A'ujmf,  i.Vtf.5;  XX.  44.  Oat^Jn-i;  JSU-'j. 

1878.  A  ]mrty  who  has  been  pardoned  ))y  the  President  for  a  politi- 
cal offence,  or  has  taken  advantage  of  a  proclamation  of  amnesty  (such 
as  that  of  May  2;t.  1865,  or  l>ec.  25,  1S68),  is  not  IheiX'by  ri'lieved 
from  Hiiienahility  to  trial  and  punishment  for  a  erime,  not  of  a  politi- 
cal character,  conunitted  by  him.  or  from  (he  legal  consecpiencen  of  the 
comtiiission  of  such  u  crime.  XXVILI,  3!(4,  Fthrtuir-y^  1869;  XXIX, 
35,  Jtifuf,  1869. 

1879.  A  jHirdon  U  not  retroactive.  It  cannot,  remit  an  executed 
punishment  or  re-stor-e  an  exwiited  forfeiture  resulling  I'ither  by  opera- 
tion of  law  or  aonteiKi*.  It  cannot  therefore  i-estorv  the  forfeitiirea 
incident  upon  desertion.     Further  It  cainnot  modify  jjast  history,  or 
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rpvoisc  ar  iilt^r  th»'  fin't->  of  u  i-oiiiplt'ti'd  ivixird.  Fitmi  uml  aftiT  the 
ticking  i^tTcct  of  u  imnion,  Uio  ivrjpicni  i^^  inmHt'iii.  in  Iiiw  iis  tn  iiiiy  >'i]b- 
fle4|uent  cimtiiiffem'teH.  but  ilie  )Mii'don  does  notainiihihttf:  Uic  furt  tbnt 
he  WHS  guilty  of  iho  olTfiinv.  The  [iHi-doii  iiidi-od  proceeds  iii»on  the 
tluH>ry  tliiit  tilt'  party  wus  guilty  in  fm-t.  The  Hf*kin;^f<ii'it  i«  aiuidmis- 
sionof  guilt,  und  tho  gniiitingof  it  is  a  nt!0};iiition  of  Ihn  fai-tof  ^iiilt.' 
Thus  fitlUtUai  tliL'  Fitisidviit  could  iu>(.,  hya  jMirdtm.  remow tlio  rlmr^. 
of  dcM^rtion  fi'oiii  tliu  rw-ord  c»f  ii  f«n-nit>r  soldier,  who  Imd  luiij;  .siiico 
Ijei-oiue  a  cinlian  by  i-eason  of  lliP  imister-out  and  non-ox ist^'nco  of  tho 
voluntpor  army  to  whirh  h^:  had  twlotigod  in  thi-  war  of  the  ri'U'llion; 
and  that  thp  ctfcrf.  of  liis  jwrdoii  would  not  Im'  to  jfivi!  hirn  an  honora- 
We  dUchargp.  A  piinlon  would  not  only  not  remove  a  chafgf  of  deser- 
tion, but  would  in  fact  contimi  it,  and  rori^ttitutt;  an  udditlonal  iviLton 
for  n-.taininj;  it  oti  tlio  rt^-ord.  And  a  party  cannot,  by  an  exerutivu 
act.  )m}  di»4'harjfed  from  ihu  aervi**  uhIc**  he  is  in  the  lierviee.  I*,  31*5, 
./..»..■,  MW6\-  42,  4iiti,  AwjuHf,  ISOO;  4S,  30.  S,-pt^ih,-r,  IfiOO;  48,  :!32, 
Juftj,  IfiOJ;  Cards  31^5,  Apnl.JfiOr;  STlt-l,  3Siti,  J,i„<innj.  JS,9f<. 

1880.  Where  it  was  pi*o|Ktsod  to  authorize  and  direct  the  StK-rctury 
of  War.  by  act  of  foiijfi'esd,  *'tu  revoke  and  neln-Kide  llie  [U"oft'i'(lings 
had  by  a  court-martial  »  »  •  during  the  munth  of  Novenilier, 
IMa,  und  to  reniit  the  »enienee  promulgated  thereunder  by  order  of 
April  13,  IStt*)," /*«-/// 1  hut  it  was  beyond  the  coristilutionnl  |H>wi'r  nf 
CungreM  t*^  thus  inverit  the  Secretary  of  War  with  the  |mrdoiiiiig 
power  and  to  extend  it  to  a  sentem-e  long  ninee  carried  into  execution. 
The  iwriioning  p^mer  of  tlio  Pre»ident  can  neither  be  addetl  to  nor 
deti'acted  fi-oni  by  legihlatiou.  and  it  ha-*  In-en  repeatedly  held  with 
refei-enco  to  thi-t  (wwer  that  it  cannot  reach  an  executed,  nenteni-**.  It 
mu»l  I»c  theit'ftu'c  lieyond  the  authority  of  Congi-e*«  to  Vf>*t  In  a  »ub- 
urdinate  uihtial  a  power  to  |xiidoii,  which  the  cun:4titutional  parduning 
power  cannot  exercise.  Coiigress  cannot  in  this  or  any  other  way 
undo  the  executed  judgment  of  a  court  martial.     81,  3ft7,  Junuury^ 

1881.  A  jKirdon  by  the  l*i*e»ident  will  i-each  and  i*emove  a  continuing 

dixqiuilitication  or  (li.sabi|ity  incident  u|Mjn  the  coiiti>ii'<»ion  tif  ati  offt'tice 
agaiiwt  tlie  I'nited  States,  or  n^K'n  a  cun\"icti<>ii  by  a  I'niled  .States 
court  or  a  court  uiai^ial,  but  a  disqualilii-ation  incident  under  i\w  laws 
of  a  -Sf'ttf.  to  a  conviction  of  an  otTcnce  (no  reference  Iwiug  made  in 
eaid  law»  to  eunvietioiiM  by  i-ourL-'  martial)  woiUd  not  ap]>ly  t«)  a  con- 
viction of  that  offence  by  a  court  martial  of  the  L^niled  States.     LVI. 

1882.  Jltid  that  n  withdmwal  by  a  department  commander  of  a 

'See  Et pnrlr  r,vT\»m\,  4  WalUw  3:«;  Krjr.Ier.  tT.fi.,  95  U.S.,  188;  Jw  tvRi»ju^r, 
5  Sawyer,  103  ( Federal  Giuwh.  .No.  li.tH).     fSee  H  1272  and  12T3,  untc. 
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jH'ndliig  t'harge  iL^^ninst  a  soldier,  upon  his  giving  a  plengp  to  ahstnin 
ill  tbo  futiiLv  from  tho  fondm't  which  wiis  the  subjeot  of  th«>  »'har^>, 
did  not  opcrato  us  a  pardon  ami  could  not  be  pU'U(h'<!  ait  ntu'b.  Had  it 
bocn  dont^  by  iin  n^der  of  the  I'lvsident,  it  could  havo  had  no  further 
o|K.'rati(in  than  iw  a  quaul  (-oiulittonul  pardon,  loa\'iiig  the  chni'gi'  loyally 
rcnpimhle  upon  a  repetition  of  the  offence.     38,  423.  Oct^Afr,  JSS9, 

1883.  The  reKp]Kjintment  to  the  army  of  a  dlsml^st'd  ofBt-er  does  not 
opopdtt!  as  a  L-omloniiiiun.  'Vim  dismissal  ivrnains  a  dishonorable 
separation  fmm  the  service.     Card  ^803,  Janunry^  18S7. 

PATEHT. 


1684.  Tht>  presumption  in  favor  of  tho  validity  of  a  patont,  arising 
from  tbp  action  of  tho  jiiiihoritics  in  g-nintin^  il^,  ran  lie  ovcrconiR  only 
by  roliabh!  and  ivrtaiii  proof.'  Tiie  grant  of  Ipttrrs  patent  is  ftiuma 
/lU'ir  cvldem-c  that  the  ]>ati'ntei'  wa.H  the  Hr»t  inventor  of  the  device 
described  in  the  letlei-s,  and  of  its  novelty.*  So,  ftr'ld  that  a  claim  by  a 
patentee  for  a  rea-sonuble  i-oyiilty  for  tho  use  of  his  patent  by  the 
L'nitcd  States  was  not  impugned  by  the  affidavits  of  a  third  party  to 
(he.  etTect  that  he  was  the  real  inventor,  when  sui-h  pnity  had  taken  no 
action  to  eonte-st  the  ifisuance  of  tho  patent  nor  re-sorted  to  the  court.'* 
for  hin  lejfal  remedies.  53,  410,  Jhi/,  IiiOH.  The  mv:  of  a  ixilent  witb 
the  Icnowledge  and  con>«ent  of  the  jmtentee  is  an  implied  promise  or 
agreement  to  pay  for  tho  wime."     Card  7^5,  Dtctmhcr^  IHU^. 

1885.  An  existing  royalty  on  a  patented  article  i»  in  the  nature  uf  a 
legal  lien  \ipon  it,  to  l»e  paid  off  before  it  can  Iwj  .-iifely  uw-d,  and  ia 
alwj  an  element  properly  entering  into  the  price  to  )w  jjaid  for  it,  if 
purchased.  The  article  is  in  law  .'•old  subject  to  this  cUini.  So,  h^Id 
that  tho  Uuited  States,  in  purchasing  a  patented  article,  a*t  being 
necessary  to  the  due  pi-o8ocutiou  of  a  certain  work  pix>vidod  to  l>e  done 
by  an  appropriation  act  should  justly  pay  a  price  estimated  by  the 
intrinsic  value  of  the  article,  augmented  by  the  pioljabje  amount  of 
the  royaltie*  likely  to  accrue  «j»  income.     44,  35S.  Dtvemhrr,  J'S90. 

1886.  An  invention  is  property  though  it  Ihj  not  patented,  and  an 
injunction  will  be  granted  to  restrain  an  infringement  though  the  pat- 
ent h»i*  fwen  merely  applie*!  for.  Thus  it  is  wifer  for  tli<!  l'nlt*'d  Stales 
not  to  puivhawe  the  right  to  uso  an  invented  article  from  any  pei-son 
other  than  the  inventor,  since  a  liability  to  the  latter  might  thiw  attach.* 
43. 2tU,  (htJi^r,  IH'M.  Ifrhi  that,  should  the  (Jiovcrnmenl.  make  a  pur- 
chase—from a  jKTson  other  than  tho  inventor  but  claiming  to  lie  such — 

'Onbome  v.  t;ia3tipr.  31  Fet).  Ren.  -Ktt.    'McKeewr  i-.  t".  R..  18  a.  Ck  "«7. 
^C-aulrell  r.  Wallk-k.  lt7U.  $.,  MS.         *8wJ»uie«  c.  Campbell,  104  U.  a,  356. 
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►f  lelepliones.  the  sale  of  whicb  had  been  enjoined  by  tho  real  patentee, 
the  UnitA?d  SUitos  would  Ui-  Iml'le  to  him  in  daiiirtge.'-,  whether  or  not 
the  fact  of  infringeiiK-ot  or  illegal  sale  was  actually  known  at  the  time 

■  of  the  putvhHM!.     67.  '297,  Jnnuary,  1S9^.    The  Governpjent  betomes 

V  a  tort-feasor  in  permitting  the  luo  in  its  serrice  of  an  tnfrin^l  patent.' 

B  Card  72.'>,  fhvernhtr.  Jf>'04. 

H  1887.  //t'W,  on  the  authority  of  the  ruling  of  the  S*ipreine  Court  in 
■SlaiorBuniM'L-AAft.'thatCapt.  E.  I*.  Zalinski,  5th  Artillerj',  wasotititlod 
to  comiMinsation  for  the  u^v  by  the  United  States  of  hi;*  patented  pneu- 

Imatic  gun.  31, 10*3,  MtreJt^  JSS.9. 
1888.  The  assignment  to  the  United  States  of  a  patent  right,  for  use 
in  tht'  public  service,  docs  not  preclude  the  assignor  fixnii  also  as;<ign- 
ing  the  right  to  a  foreign  government,  provided  the  original  assign- 
ment were  not  al>w)lute  in  it>  terms.  A  '^ale  of  patent  right  for  use  iu 
one  district  is  not  incompatible  with  a  sale  for  use  in  another,  such 
sales  being  in  the  nature  of  independent  lirenses.  Hut.  m  a  general 
rule,  the  United  Statc--^  should  accept  in  Mueh  a  case  nothing  ^hort  of 
an  absolute  a.ssignutent.  54,  ^14,  J'tn-t.,  J892. 
H  1888.  The  United  .States  cannot  Ije  sued  in  the  courts  for  the  profits 
accruing  to  it  by  reason  of  the  manufacture  and  um;  of  a  patented 
aiticle.  uidetis  there  is  either  an  express  or  iu]plit!<l  contract  for  such 
H  inanufaelure  and  use;  nor,  where  the  article  is  being  manufactured 
under  the  direction  of  the  War  Department,  has  that  dcpurlment 
juriewliction  over  such  a  claim.  In  the  a)»«ence  of  sucli  jurisdiction, 
B  the  claim  cannot  be  said  to  be  ^* pending"  iu  ihat  de)mrtment  within 
Uie  meaning  of  section  13,  of  the  aet  of  Mareh  8,  1887.  Card  8392, 
July.  JSS7. 

1880.  The  Unitett  States  should  not  refrain  From  purcha^iug  necee- 

fiary  Kupplie*;  simply  Ijecaiise  there  might  he  involved  inthetrantiaetion 

an  infringement  of  some  one's  patent.     In  sucli  a  case,  however,  a 

bond  should  l>e  re(|uired  to  indeinnify  the  United  Htatc-s  against  any 

it  might  sustain  on  account  of  possible  infringnuMit  of  patt^nl^  in 

I  use  of  the  aiiide  purchused.     Ciinl  4,'t'iK,  -/w/y,  i^ftS. 

1891.  While  it  is  clearly  a  violation  of  law  (act  of  February  18, 

1803,  27  Stats.,  4»n)  for  the  inventor  of  a  device  (range  finder)  eon- 

nidei'ed  and  adoptc^l  by  the  lioiird  of  <)r<inan<'e  and  Fortitication  ''to 

l»eu  member  or  serve  on  said  fiourd".  the  vu-t  doe^  not,  where  he  haA 

in  faet  so  served,  prohibit  the  purchiLse  of  the  iustrument  invented  l)y 

him.     It  merely  atfeets  his  eligibility  for  nieiul>erwhip  of  or  sen-ice 

on  the  iKwrd.     Card  6&41,  Avfjmt,  ISm. 


'SeeSfhiUUser  x.  U.  8.,  164  U.  B.,  103. 
1«906— 01 84 


*  U.  S.  V.  Bnnus  12  WallaM,  246. 
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PAT  ACCOUHT. 

1898.  An  officer's  "pay  account"  is  not  commprtiial  paper,  hut,  in 
its  Icgn.1  a.sppct,  a  mi're  ivreipt.'  So  /tfh/  th«t.  n  fjoua  jixli^  assifi^nee  of 
uii  officer\s  piiY  iHN'ouiit  for  ii  irprlniii  month,  who.  on  r<^<'eiving  pti.v- 
iiieat  Ihorfoii  f roiii  ii  jKi_vinii.-«t<'r.  di-livercd  to  the  latter  the  lUTount 
with  his  naiuf  writU'D  on  the  Imck  of  the  some,  did  not  ihnrcby  incur 
the  ofilijjTiLtiun  of  an  ni'i^/rticr.  or  n-niltT  hiiiL'*(?If  Habltf  lu*  such  for  the 
uuioiiiit  to  the  iHiyinu^itur.  on  its  ]H.>tnj^B.sc'ft-tain('d  thai  lht>  dHSoit  had 
already  Uhii84>lf  (Imwn  hit<  pay  for  that  month,  and  that  a  dQublo  pay- 
ment had  IhuM  la-en  miuie.    XLIU.  68,  (Mofht\  1S7D. 

1893.  //('A/  thai  it  was  no  stifficiont  defence  to  a  charge,  under  Art. 
60  or  Art.  61,  uf  chiplii-ation  of  a  pay  account,  that  the  accused  had 
an  undent tandiii}^  with  ttic  tir.-<t  awtj;iiee  that  he  was  not  to  pre^^ent 
the  acTotint  assigned  to  Lini  UII  the  arcusod  should  hat'e an  opportunity 
to  withdniw  it  and  suhstitute  other  necurity.  The  fact  tliat  an  accused 
assigns  a  second  account,  while*  the  lirst,  without  the  knowledge  of  tlie 
second  assignee,  is  stilt  outstauding  in  the  hands  of  the  tirst  assignee, 
completes  tho  otfence.     60.  45,  :^I&,  Octtiiter  and  Mwe7nber^  1S91, 

PAY  AND  ALIOWAKCEB. 

I — In  Urnkiul. 

1894.  l\v  is  the  monthly  pecuniary  compensatiou  of  officers  and 
soldiers  of  the  army,'  as  fixed  by  Sees.  12*'l,  liiKO,  &c.,  Itov.  SU.  ll 
is  quite  distinct  froui  '■  allowance*"."'  A  sentence  forfeiting  pay  does 
not  affect  altowauc^st  or  vice  vena.  II,  l',>3.  Ajpril,  iS63:  VIU,  57>i. 
Jftiu,  ISOJi :  X,  585,  y^jvembtrr,  JS64 ,'  XXXil.  41,  Octvlfv,  1871;  Card. 
I04i.  F'l'rtHtry,  1S95. 

1885.  The  right  to  pay  begins  and  ends  with  tUu  [wriud  of  legal  nerv- 
ice.  Except  by  Kpecial  authority  of  Coiigro!**,  an  offie^^r  or  soldier 
cannot  U'  paid  for  military  sei-vice  rendered  he/ure  appaiutm«^iil, 
Quiistmcnt  or  mu>*ter-in.  XXXVIII.  120,  Jvhj,  1S76.  A  soldier, 
however,  who.  by  accident  or  thruitgb  wnne  exigency  of  the  servic*,  is 
held  to  «'nice  for  a  period  it/t'.r  the  date  on  which  bis  tenn  of  enlUt* 
ment  expired,  is  pi-oiwrly  entitled  to  be  jHiId  for  such  additional  |>eriod. 
XXIX,  4:J4,  Nmirmim-^  iHOfi;  XXXVUI.  (i(;a,  July,  1S77.  tio,  a 
(ioMier,  detained  in  the  Ken'ice,  after  bis  term  of  enlistment  has 
expired,  by  reason  of  tho  pendency  of  proceedingM  nnder  charges  pre- 

*  Not«  ill  UiiH  cnnni>rl4r)n  tbu  opinifui  of  thf  Atloniev  (ieneral.  m  1(1  Opina.,  191,  to 
the  efleil  lliat  an  appruvinl  at-tcunt  or  vom:lier  iw>ti«il  to  u  ciurwtor  (or  an  luuoant 
ditT'  liini  under  \\\«  cnntnirt  Ifl  "'  not-  in  any  prvipt^r  nciise  m^itiable  jiaper." 

"It  is  till'  ink-nluHi  oi  tbe  law"  yfvv  8w-  llSi»,  K.!V.  Six,  y  "tlial  the  pity  of  the 
anny  fhouM  not  1h-  in  arrmrs  m^re  llian  two  iiiuiiths."     \b  Upitu.  At.  Gen.  300. 

*tjw  10  Opins.  At.  Ucn.  Sio;  iliNflghtt-jj,  27. 
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ferred  against  him,  aud  who,  upun  trial,  i.s  Brquittcd,  or  sentenrod  to 
ft  [)utii>ihm<^iit  not  inrhidin^  foi-feitun?  of  pny,  und  is  thereupon  dis- 
charged,— is  entitled  to  be  paid  up  to  Ihe  date  of  dischai^c.  XXI, 
44>>, ./»/««,  ISiiS.  An  ofGeer  sepftmted  from  the  sorvit'e  '»y  dismi-s-snl, 
Iwing  dmpped  for  dusertion,  "wholly'*  retired,  or  I>y  aoceptatu-c  of 
resignation,  in  entitled  to  be  paid  up  to  the  day  on  whieh  he  jx^rsotiutly 
rei'eivr-i  offioial  notice  <ff  the  order  or  aet  thus  dotaching  him  from  tha 
army  and  making  him  a  eivilinn.  XXVIII,  423,  43(i,  Mmrh,  JSOS; 
XXX.  5411.  Aufftmt,  1^70.  An  officer  or  soldier  rannot  Im*  dismissed, 
discharged,  or  mustered  nut  an  of  a  prior  dale,  with  tlio  effect  of 
depriving  him  of  pay  aeenied  hetwe.en  that  date,  ami  the.  dato  of  the 
actual  discharge,  &c.'  XVI,  40(1,  July,  ISSS;  XXII,  606,  I)froenJ>>^, 
1866. 

1896.  While  he  wmaina  in  the  mititaiy  establishment,  an  oiEcer  or 
soldier,  whether  or  not  actually  performing  military  service,  can  be 
deprived  of  his  legal  pay,  only  through  a  duly  adjudged  and  approved 
tmtt^nceoi  court  martial,  or  hy  the  (fpi-ratitm.  nflmf  under  some  express 
statutory  euactuient  or  army  regulation.*  The  fact  that  an  offit-er  or 
soldier  is  under  charges,  in  arrest,  or  waiting  sentence,  cannot  (except 
in  8o  far  as  his  ease  may  Ix'  within  the  application  of  aniiy  regula- 
tions, see  %  UK>3,  yww^)  affett  in  any  maiuii'r  \m  right  to  the  regular 
pay  of  his  rank."     XII,  2;iU,  Janwtiy,  ISGS. 

1897.  A  sentence  espi*cssly  forfeiting  all  paj'  duo  a  soldier  applies 
only  to  pay  due  him  under  his  pending  contract.  It  will  not  affect 
pay  which  may  >>e  due  for  service  rendered  under  a  previous  enlist- 
ment and  not  yetsettlwl.  XIV,  371,  AprU^  1866;  X1,II,  IXDecefn- 
hrr,  1878, 

1898.  A  dismissal  of  an  officer  by  order  of  tllfe  President  does  not 
involve  a  deprii-ation  of  any  part  of  the  pay  due  him,  and  if  the  oi'der 
\a  BO  expressed  as  to  dismiss  him  ''without  pay  or  allowances,''  or  in 
terms  to  that  effect,  it  is,  as  to  this  portion,  unauthorized  and  inopera- 
tive. X,  21(!,  AtujuAt,  lSt4;  XTJI,  73,  D..-cvinh?t',  1878;  i70,  Mmuiry., 
1880,  So  where  a  legal  muster  into  service  of  a  volunteer  officer  was 
revoked  by  order,  after  an  interval  of  service  i-endercd,  with  the  effect 
(given  to  the  order)  of  depriving  hiiu  of  pay  for  such  service,  h^d 
that  the  so-called  revocation  was  unauthorized  and  inoperative.    A 

■  8ee  AllflUedt  v.  Vn\\M  Stetm  S  Ct.  Cls.  atM;  7  Comp.  Dw.  idnU-d  Mnrrh  l(i, 
1»01).  Bee  Si  IMS  anil  1M9.  mdt.  On  tli*^  otiicr  tiancl,  wlieiv  nn  cHkht,  wh.i  huo 
Wen  diffiuined,  w  nstorvii  (by  tbu  ituttiuritv  uf  Cuugri-!j)!|  tu  uiBce  «itl>  lUu  nuik 
whif.li  he  haA  wlien  flipniiwrnd.  or  other  rank  of  adstoprlor  to  the  reatonitlon,  he 
is  not  thereby  f-ntitloi  li>  iMirk  iiay.  In  micfi  cmim,  iu  tin*  nbwucv  of  Mny  gnuit  of 
nay  in  theirtatute,  "thorelatiuii  oftck  \s  lox  rank  only,  nut  pay,"  4  Opuu.  Ac.  Qul. 
60:i;5id.l01,1.12;0irf.l37, 

'S(!r,  li,>  th«  HNuie  irtffeK.'t,  thf  opinionof  ttm  Attorney  Cleneml  in  l&Opiuit.  175, aad, 
on  ttie  treiicra!  principle  that  /;«'/  ctmiwt  (k  ftrrf'rihfi  bij  implkalion,  «je  5  1380,  anU. 

*  See  \  fAini,  aim. 
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legal  executive  acttnanot  be  thus  nullified  to  the  pri>judtce  of  a  vested 
right.     XLII.  471"),  nupra, 

1899.  An  officer  or  soldier  cannot  Iw  deprived  of  his  pay  Jiy  means 
of  any  civil  process  of  utUu-hment  or  levy  on  execution.  So  where  a 
wiff.  in  ati  action  of  divorci>  ujraini^t  her  tiit»ihnn'(l,  a  niptain  in  the 
I'niled  Stftltw  service,  obtained  an  iiiterlociiion,'  jiidjfnient  for  an 
allowHnce  pt^uIefiU  I.ii-e-'li':hf.  that  there  was  no  precedent  or  legal 
ground  for  i"c<iuiring  him  to  satinfy  the  amount  of  such  judgment  out 
of  hin  pay.      VIII.  4i»3.  }f<iy.  IMG^. 

1900.  The  S^'ctTtflry  of  Wiir  is  without  authority  to  appropriate  or 
stop  an  otficer's  pay  for  the  use  of  hii*  family,  or  to  satisfy  a  judgment 
or  decree  of  a  civil  court  growing  out  of  uii  ohligation  of  a  private 
character.  But  he  may  of  course  caiwp  such  offirsr  to  he  hrought  to 
trial  hy  court  mnrtial  for  dishononihle  conduct  in  the  treatment  of 
hi)^  fantily  or  with  respect  to  the  ohligiition  rcfertvd  to.  Card«t 
3500,  S<ptifmfwr.  1S97;  SK1».  Jaiiuanj,  l^US;  &4S2,  De<x>nher^  lti9S: 
688a,  Augmt^  1^99.  Kor  in  the  ca>je  of  a  retired  olBcer,  allied  to 
be  irrpi^poiisible.  haw  the  S.'-cretnry  of  War  authority  to  designate  a 
person  to  receive  and  distribute  such  officer's  pay.  in  ftuch  t^se.  the 
appointment  of  a  guardinn  by  the  prf>]>er  court  should  be  secured  by 
the  paities  intorer(t«d.    Card  44>:-t6.  July^  iS98, 

1901.  By  operation  of  la<v.  indeed,  under  veilain  expivw  8tattitorj 
provi)jiont»,  an  officer's  or  -soldiers  pay  may  be  withheld  altogether,  or 
t«>mporari]y,  or  bo  Hubjected  to  certain  charges  and  thus  reduce*!. 
Thus,  by  ,Sec.  1205.  B^^v.  Stt*.,  an  oflic^r  aK^ont  without  leave  forfeits 
nil  pay  during  thf  peritKl  of  his  absence,  unless  the  same  lie  excused 
as  uiirtvoidahie.  By  Sec.  12«H,  an  officer  dropped  from  the  roUa  for 
an  unauthorized  ahpicnce  of  three  iiionthtt  is  re<)utrod  to  "forfeit  all 
pay  due  or  to  iK^come  due."  Sec.  17tW  prciliibitw  the  imymeut  of  his 
comjM'nsulion  U*  any  {^H-rson  while  Ite  continutiit  *' in  arreun*  to  the 
United  f?tttt««,"  Sect*.  13U3  and  l^iH  require  in  effect  that  the  cost  of 
damage  done  to  arms,  &c.,  and  the  value  of  military  stores  found 
deticient.  stmll.  except  where  the  loss  is  occa«lone4  by  no  pi-rsonal 
fault  of  the  jmrty,  be  charged  again.'^t  the  (wiy  of  the  officer  or  *?oidier 
res}H)nsiblL'  for  the  Uaiuage  or  «ielicien(.-y.     XLI,  15(5,  Majvh,  lH7iS. 

1902.  .So,  by  pars.  13a  and  15U,  Anuy  Uegulations  (132.  183,  and 
13^1  of  ISy't).'  it  is  dir-ectcd  that  no  enlisted  man  Mhnll  receive  payor 
allowances  for  anv  time  during  which  be  has  liccn  absent  without 
leave;  and,  further,  that  a  doaert^r  shall  forfeit  all  pay  and  allowauvH^A 
due  him  at  the  time  of  his  desiM'tion.  These  forfeiturei*  are  incurred 
by  oui>mtion  of  law,  u{K>n  the  coniiiii»sion  of  the  offence,  independently 
of  any  punishment  for  the  snme  by  .sentence  of  court  niarttal,  and  it 
ie  not  e-su»ential  to  their  taking  effect  that  the  offenci*  should  have  beeu 

■  Se«  pare.  N3,  l^-l.  sn-l  l.ViS.  A,  H,  u(  tWl. 
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found  by  a  militury  court.  Jn  general.  Iiowever,  they  cannot  safely 
tx*  enforced  in  the  ubrfenee  of  an  HH^rrtutniiienl  of  the  ^uilt  uf  the 
party  by  a  trial  and  (x>nv)o(iun.  Only  such  puy  i»  uffocted  by  these 
re{rutattoii»  an  is  expi'ef«^ly  j*pt'fitied  therein.  Thu»  a  deserter  forfeits 
both  pay  due  at  the  time  of  hi-*  oifouw  and  p«y  for  the  period  of  his 
antiuthuiized  Hbwut'e,  »o  that,  upon  hb*  appreheiwion  or  aui'render, 
nothing'-  wliatever  is  due  him.  But  here  the  forfeiture  by  opei-ation 
of  law  euds;  from  thi^*  dale  his  pay  Itegin-*  to  run  anew;  and  unless 
bi*  n^ntlencti  (in  thu  caise  of  his  trial  and  eonvii-tion)  iiit-hides  a  for- 
feiture of  pay  due,  he  will  be  entitled  to  bit^  pay  (less  any  h'lral  stop- 
pages or  deductions)  from  ^uch  date  (which  i-s  con:*idered  to  hi?  that 
of  hi!»  return  to  nervice)  to  thi;  date  of  hi»  di)*charge.  whether  this  lie 
a  dishouonible  discharge  a<ljudy*d  by  the  sentence  and  executed  forth- 
with, or — the  Hjntencu  not  imposing  such  punishment — an  honorable 
di»«-barge  given  him  in  the  usuii)  inatiner  after  a  further  period  uf 
service.  VIII,  650.  ./<v.  186^:  XXI.  433,  June,  1S06;  XXIII.  160, 
Ati(fUMt,  ISiiO;  XXIV,  a*J,  X'>vemfjtn;  imO;  XXXIX,  3fll»,  JJec^'mher, 
1677.  A.  R.  I-iU  (140  of  1901}  indeed  pi-ovides  that  this  jmy  ^lull  nut 
be  rendeix'd  to  him  prior  to  trial,  but  it  doe?*  not  affect  his  right  to 
i^ceivp  it  uheu  the  trial  is  coiiiph-lwi.  and  it  is  found  not  to  Imj  for- 
feited by  the  wntence  of  the  t-wurt.  XXI,  43-'t,  ./wn*-.  JSOC.  .S.>  i-loth- 
iDg  allowniK-e  accruing  to  him  frotii  tlie  date  of  his  surrender  or 
delivery  U)  the  military  authorities  'm  not  forfeited,  unleiw  the  Henteoce 
so  pro\'irles.     (.'arj  4U37,  Sr^pf^'mU'r,  J^ff,*t. 

1903.  .\n  officer  or  soldier  I>j*onght  to  trial  for  detiortlon,  and  oon- 
vict»*d  of  alpM'iice  withuut  leave,  but  \vIh)si*  ruuviction  has  lj«'en  dinap' 
proijud  by  the  eonipetent  reviewing  authority,  t^iiimt  la-  Huhjected  to 
any  of.  thesp  fort'eitures.  VIII,  fil«,  Junt,  JHU^.  A  full  lu-ijuittal  uf 
dei«rtion  im-lude^,  of  conrwi*.  an  lu-quittal  of  the  otTenci^  of  alweiice- 
■withouHcavc  ineludi*d  In  the  ih'scrtion.  XXXVH.  r»iH»,  }hy,  /S76. 
So  far  as  any  military  offrnce  involveid  in  the  matter  in  concerned,  the 
(ioldier'.s  rec(U'd  is  absolutely  chmn,  hut  if  it  didy  ajip'ars  on  thd  pr<nier 
ixjll.s  that  he  wa."  in  fact  absent  without  authority  thnnigh  his  own 
fault  during  the  perhxlof  tho  alleged  dcrtortion,  there  has  l>een  a  breach 
of  contract  on  hi.^  pact,  due  to  his  failure  to  furnisb  the  service  which 
he  i-ontrat-ttd  to  furnLsL.  The  [lay  and  allowamos  that  accrual  during 
wuch  Auinuthorized  absence  should  therefore  be  withheld  from  him.^ 
Card  14!t4,  Jime,  ISm, 

'When  Ihe  prncMdingM  of  a  court  nuirtUI  *re  flimiiprnvwl  by  lh(<  reviewiim 
withority,  the  M)ldi«r  oumot  tvwilly  ]h-  fubji'duiL  in  tliL>  f-}rf(;ituni<  atlachi.tl  Co  thi! 
crime  with  which  he  1»  <?h(iiwl.  'in  <tm'-  :A  •li-w.-rtfrx  [whiifv  loniHctiona  (B«ti- 
Lenoes)  have  h-wii  (iij«ppn)V".-iT]  th*^  fliar^*-  (•(  flt-jwrtiuii  will  Iw  rvjuuvwi;  the  [actol 
absence  front  thu  Bervici-,  howt-vt-r.  n-tnuiiii'.  arid  ihi*  r^iMit-r  »hc>iil(l  not  he  pntrl  fur 
the  pf-riiid  diinna  vihW\\  \\v  wm*  ulMtmC.  uii>l  tiliouli)  lunki-  guutl  thu  timet  Jotl,  u 
rwqmml  by  iiar.  ill  7,  A.  U.  ol  ISSl  ^  14-'  >A  IHOl ).     Circular  2,  A.  0. 0.,  1S85. 
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1904.  A  raptain  hnvinjj  In'on  miL^tont)  rnit  of  tho  service,  as  a  snpep- 
nunicrary,  with  ono  vciir's  fxtra  pay  and  allowftm-e-s,  ac<"ording  U*  the 
provijtions  of  sec.  1^  of  the  act  of  July  l.%,  1S70,  wns  (nfior  more  tbjiti 
two  j'fars)  ro»]>pointf>d  a:^  a  second  lipiitoimnt,  and  thereupon  rcfiiiirwl 
to  submit  to  a.  stoppage  against  his  pay,  a*  such  lioutonant,  of  the  .-^id 
cxti-a  pay.  The  Attorney  (Jentml  having  subsequently  decided  that 
this  requirement  was  uniiutborizcd  in  law.'  ('otigre.vf  was  induced  to  pass 
nn  act— approved  Jlarch  :i,  l.s"5 — specificially  providing  that  officers 
mustered  out  as  fnijxrnuuierary  should  bi- I't'qiilnrd.  upon  ry-app<->ial- 
ment,  to  refund  tlie  onKM'ear'jj  pay  rendenxl  to  them  upon  the  nm*iter- 
out.  /A/*fy  under  this  act — Ist,  that  it  applied  only  to  futui-e  ca^es, 
i.  e.  to  oa^es  of  officers  who  should  be  so  re-appointed  after  it*  date 
(XXXVr.  :ir.i.;  Aju-lf,  I^7o)\  ad.  that  it  applied  only  to  ofiicei-s  mus- 
teri'fl  our  a:*  f^upemumerary  under  «ec.  1"J  of  the  act  of  1k7o.  and  not 
to  offieere  honorably  dii*charged  ujwn  their  own  application  by  the 
authority  of  sec.  3  of  the  same,  these  latter  i-onstituting  a  »ei>!irato  and 
distinct  cla*s  from  the  supenmraerai-y  officere.*  XXXVU,  OW;  t/i/«c, 
JS7G. 

1906.  It  is  within  the  authority  of  Congress  to  r^tluct  the  pay  or 
allowances  of  ofticer'*  or  soldiers  at  anytime  during  their  j)eri<Kl  of 
tien-ice  or  enlistment.  XXXTf,  Oil,  J/'i.v,  IS'73.  Ilut  tliif?  of  courije 
cannot  be  done  by  military  or  executive  authority/  nor  can  a  soldier's 
pay  be  >rifhh*Jii  cxcrpt  in  pursuam^e  of  law  or  scntemie.  Thus  htUl 
that  a  comnianding  otiicer  was  not  authorized  to  withhold  a  t>oIdiur''8 
pay  on  the  theory  tfajit  if  paid  he  would  probably  dc:M>rt.  XXX,  358, 
May,  JS70. 

1906.  Ilt-ld  that  an  officer  ordered  to  his  borne  to  awuit  orders  did 
not  occupy  the  status  of  an  otiicer  on  leave  of  absence,  and  was  not 
thcmfore  (Ml  half  jiay  during  the  period  of  tlui»  awaiting  ordtMii,  but 
was  entitk-tl  for  Huch  peritnl  to  the  full  pay  of  his  rank.*  XXXI,  t>\>% 
Auff'Mt,  1S71.  An  ofHrer  ruHcvcd  from  duty  anil  jiUwed  on  "waiting 
ordeiv,"  by  tho  direction  of  the  Secivtary  of  War,  i.-*  not  liable  to  losiS 
of  jjay  by  t'eat^on  of  such  MtJitua.     63,  lOtJ,  Vecemher^  J^9ii. 

1907.  JIM  that  Sec.  1362,  Rev.  Stjs.,  iu  providiug  for  a  corUtin 

'14  aiiiii*..  1'30. 

'Sof  ine  rt.[ifirruainr>'  opinion  of  the  AH«pney  fleneral,  in  15  Opina.,  177. 

*"Il  w  imt  witliiii  tii'e  jMtHvrM  the  esccii1ivL>  du'iiftrtincHt,  or  any  branch  of  it,  to 
n?«luve  ihe  [«v  nf  an  officer  of  the  army,"  Unitwl  J^hiU-*  r,  Willbirn«>n,  "iS  WwlUrt*, 
41 «. 

•Thin  opinion  ift-as  alflrmffi,  in  the  HUnc  case  (I'tiftwi  f^tolii*  r.  Willuuneon)  by 
iheC'onit  of  rUims,  in  )ST:(  (l>Ct.  LHc,  SOS),  iiml  nvthi-  fiiiprrtia-  Ooiirl,  iii  %h«  uext 
yeartiiWallaii".  411 1.  Bui  in  L'nile'i  SlBti*  r.  I*hirtvi\T,  1  Ottv,  219,  it  wii*t  hdJ 
that  ail  oHJi-tT,  imlcrw!  to  his  home  to  awnit  onWrri.  ttOf  not  cntill*-*!  to  /wwmuftrh'on 
fin  •ftuiHrrimnit  Jiirl,  hiH  lioiiie  not  lieintr  h  "»tation"  in  Wu-  Wiiw  uf  \itit.  inSO.Anny 
KeizntatinnR.  .'^'  li.  O.  7.h,  Hdi|rt.  ^^\  Array,  1A77,  iwatsi  in  i-oiiiiet|ucm'*'  i.f  Ihia 
ilfi'iiiioii.  But  Mv  thecjuteof  Uoited  titau»  r.  Ll|i(>in.  RlOan.  fk^,  where tlieufficU. 
WB6  onJereil  to  the  h<iid^wirtfrt  of  a  mi^tarff  deparimaU,  tu  await  ;>r«ler». 
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incrcaac  of  pay  for  officers  on  ac<'oiint  of  (lumtion  of  scnHce,  refciTed 
to  aorviec  in  the  army,  and  that  a  i^^rifid  <luriiijj;  ■prhich  a  certain  officer 
bod  ai'n'ed  in  the  ixnuj  could  not  legally  he  iufhidvd  in  coinpnlinjj'  hia 
years  of  service  under  this  statute.     XLI,  ifS*,  J/«y,  JH7S. 

1M8.  J/rUI  tliiit  im-flii'al  «vn/<'/j«,— ill  view  of  the  tf  mis  of  thp  i<tatut« 
(lU't  of  Aug.  'A.  l^til,  V.  4^,  s.  .^1,  authorizing  their  employnx'iit  in  the 
niilitury  serviee, — though  not  private  soldier;^  or  non  comm)f).tioned 
officers,  were  dearly  enlistee!  men;  and  therefore  that  offiecn*  now  to 
the  amiy  who  had  pten't-d  a?*  niediml  riMlets  <Lttri[ig  the  war  wero 
entitled,  under  the  provifion?*  of  sec.  7  of  the  act  of  Juue  18,  1878, 
to  compute  the  pt>riiKi  of  mwh  fternce  in  fomputin^.'  tlieir  '^seixicc" 
or  "longt-vily"  pny  under  Sec  I2i>%  Bev.  St«.  XLIII,  IW,  F^ 
rvftr'/,  S.^^0. 

1909.  The  a<-t  of  July  IT,  1S62,  c.  200.  n.  1,  »lIowed  to  officers 
atwignt'd  to  duty  which  iV4[uiied  them  to  be  mounted  rt-rt-iiin 
increased  pay.  So,  Sec.  1:!M1,  Kev.  Sts.,  eutitica  captains  and  lieu- 
tenants, vrhen  "mounted,"  to i-eceive  respectively  two  huiidntd  and  une 
buiuircd  dullais  per  aiinimi  of  pay  uiore  than  wbeu  "not  niuimted.'^ 
Htid  that,  to  entitle  officers  to  the  increase  of  pay  undu-r  the-u  statutes, 
it  was  not,  and  is  not,  essential  that  (he  duties  re<iuired  of  them  chuiiM 
make  it  absolutely  necessaiT  that  they  should  l>e  mounted;  but  tJiat  it 
was,  and  is,  sufficiont  if  the^ft  dutit>s  were,  or  are,  sueh  as  ara  usually 
and  appropriately  performed  by  mounted  offirei-s.  and  such  as  can  not 
be  performed  etfectivcly  or  without  material  emlmri'Sis^^nient  anU  incoii- 
venioneo  to  the  service  except  by  such  officer*;;'  and  further  that  ihe 
certificate  of  the  proper  i^ommaiider  <jf  an  nflicer  {vm  of  Ihc  Chief 
.Sif/nal  Officer  in  a  ea^^e  of  an  officer  eiij.'iijjed  in  xi^iial  duty,  or  of  tho 
Superintendent  at  West  I'oint  in  a  como  of  an  acting  (|uart(>rn)a«ter 
stationed  at  that  post)  that  the  dutiew  of  the  iifficer  properly  n-cpiinwl 
(in  the  seufo  alwjvi!  indicated)  that  he  r^honld  Im;  mounted,  would  (the 
Secretary  of  War  approving)  be  sufficient  to  entitle  him  to  receive  the 
additional  pay.'  XXVI,  tils,  July,  ISOU,-  XXIX,  f>!t.  Juue,  JSfJ9. 
IltUI  that  a  captain  or  lieut^'iiant,  not  mounted,  detiiiled  a:^  a  profes- 
sor in  a  oollege  under  See.  122.%  Rev,  Sis. ,  was  not  entitled  to  mounted 
pay.  XXXIX,  475,  Mitivfi^]S7S.  Similarly  hdffyixth  respect  to  such 
officer  when  on  duty  a«  Indian  agent  under  the  act  of  Juno  13,  1893.' 
Card  1483,  ./»»*-,  1895, 

1910.  Sec.  12til,  Rev.  Sts.*  in  fixing  the  pay  of  officers,  provides  that 

'Note,  In  Uiiuwniiwtion.  llie  i-fin-tructk-u,  in  tirUwyW  t.  Hi'i>biiri».  2  Iiiivull,  20. 
of  theprovifflf>n  in  Art.  T.  8c«'.  «  clause  i"*,  of  thii  OmHtilulion,  lliul  r-iiigri-ss  Hlintt 
have  thr>  t<>w«r  "  to  malctt  nil  Ikwk  vrliirli  Mliall  )«?  iifwjwriry,"  ilti,,  for  the  {.■xivlilJun 
of  il.-«»<)i(».:iiil  |iotvera— tia  uieaninti  iH^  iwlitiit-afuble  l>ut  nitpropriate  aud  lonJucive 
to  ihi^  |rtiq"i!*e. 

*(Vf  Ih>-  n-ceiit  (i,  0.  1441,  A.  <i.  O.,  \vm,  an  t'>officera  «iidtJ«dto  maimted  pay. 

•See  CiiLuhif  Ifl,  A.  G.  O..  )893, 
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an  "Bt'ting-asBistmit  fomraisairy "  ishall  Ih*  jmid  **ono  hundred  dollHTs 
a  year  in  iiddilioti  to  the  pny  of  hw  rank."  The  stututp  does  not  pre- 
scrilie  that  the  uffii-er  thus  '''atriing"  .shall  have  uny  partioulur  ntnk, 
nor  ifH  there  u[iy  isiiL-h  an  office  in  the  anny  »d  "asslftnnt  commia^ry." 
J^fW  therefore,  that  '^aetinga^sistniit  eomniissarv."  a,-*  hereu-wd,  was 
u  name  fur.  or  de»(.-riptiuTi  of.  a  fiu/r/.  mil  an  ottice;  that  a  captain  was 
us  legally  eligiMe  to  Iw  dt^tailedon  the  duty  of  an  acting  assistant  com- 
niitwary  as  wa.**  a  Heutenimt;  and  tlirrefore  that  a  certain  captain  who 
had  (K-en  thus  detailed  wtw  entitled  to  tho  additional  pay  t-^M^citied  l>y 
tJie  statute.     XLI,  217,  Aprif,  1S78. 

1911.  //^(^/llmtthn  additional  pay  upon  rt'-enlistment.  accorded  tosol-j 
diers  by  Sec.  12S4,  Rev.  SLs.,  whs  intended  as  a  coinpensatlon  for  long ' 
and  continued  military  fwrvice,  without  reference  to  the  kind  of  serrice 
or  the  coqw  in  which  it  wa-s  rendered;  and  thorefoiT  that,  where  thiJ* 
additional  pay  l\ad  onee  U-gun  to  accrue  to  a  soldier  by  n*asou  of  his 
having  entered,  in  a<yv>rdarice  with  the  provisions  of  the  section,  upon 
a  second  tcnn  of  five  years'  .service  in  the  infantry,  his  continued  right 
to  the  same  wa.s  not  interrupted  l>y  his  l>ping  discharged  fron»  the 
infantry  and  (on  the  next  day)  enlii«ted  in  tho  ordnance  corp?.  XLII, 
SSy,  ^ftiy,  JST.9.  But  service  as  an  otficer  of  volunteers  cannot  be  com- 
puted an  (Xtntinuou.-*  sennec  within  the  meaning  of  See.  13S4,  Rev. 
Sts.,  that  statute  <-outem plating  ^rvtcu  ha  ud  enlii^ted  man  and  not  as 
a  commissioned  officer.     Oird  603t*,  Mirc/f,  J899. 

1912.  Sees.  12Sa  and  USi  Rev.  Sts..  as  amended  by  the  ad  of 
August  1,  18^^  (28  Stab>.,  215),  prescribe  that  the  enlivtment  KbaU  be 
within  three  months  after  the  dij»ohai'ge  to  entitle  the  nolUier  to  the 
continiiuus  service  pay  provided  fur  therein.  JTt/'l  that  this  term 
cannot  lie  legally  extended  by  the  executive  Huthoritiea  for  any  cauw 
whatever.     Card  «12ii,  Jfon'/i,  JS'JD. 

1913.  Sec.  1305,  Uev.  St«..  provides  for  the  deposit  by  an  enlisted 
man  of  bi«  itaviugif  witli  a  paymaster,  to  l>e  paid  over  to  htm  upon  db»- 
chargL'.  JFehl  that  this  i^tatute  provided  for  voluntary  deposits  only; 
and  that  an  otticer,  however  hiudable  bis  motive,  wits  not  legally  author* 
ized  in  thus  depositing,  against  the  will  of  ii  )*oldier,  certain  money  in 
hiM  hand.s  IhOonging  to  the  latter.  XXXIX,  471,  ^fll/f■/t^  1S78,  Nor 
can  a  tujurt  martial  li-gnUy  .seiiteuce  u  soldier  to  "deposit"  any  part 
of  his  pay.     32,  iilii,  2«3,'.V</y,  JS89;  84,  2^,  124,  Jnli/,  1SS9. 

1914.  A  Koldier  in  confinement  awaiting  the  result  of  his  trial  by 
court  martial  waK,  contrary  to  pir.  !>4o,  A.  R.  (1<H0  of  litOl),  paid  one 
month's  pay,  which,  iu  compliance  with  instructions,  he  deliver(*d  to 
the  officer  of  the  day.  who  turned  it  over  to  the  adjutant  of  tho  post. 
The  latter  delivered  it  to  a  iwynittster  with  tht:  stati'iiient  that  at  the 
time  of  payment  the  prisoner  was  '*  awaiting  rettult  of  trial."    The  pay* 


PAT    AVD    ALLOWANCSa. 


587 


I 


Sr  depos»ited  it  to  the  credit  of  the  TreH-Mirer  of  the  United  States. 
.flS74'  that  up'-m  piiyiiieiit  to  the  sold  ier  the  titU-  to  the  nionpv  vMtpd  in 
bim,  ami  m/cwK/  thereforo,  that  his  appliofltioti  for  roimlmrsomprtt  be 
refen-ed  to  the  Auditor  for  the  Wni-  Dppartmont.  C^rd  32N8.  ./»(«<?, 
1S97. 

WIS.  I/efd  tliat  ftn  officer  on  the  wtivc  list.'  detailed  on  a  profo^or 
in  It  college  under  Sec.  1325,  Rev.  St?*.,  though  detailed  at  his  own 
reque:*t.  wus  entitled  V*  the  usual  t/lhim7icr»  of  officers  on  duty,  vh, 
the  ullowiint-e  for  eotuniutation  of  t|u«rtei>  umde  payul'le  t'v  siec.  y  of 
the  art  of  June  IS,  1S78.  c.  363,  "  at  places  where  there  are  no  puhlic 
quarters,"'  and  the  right  to  puivli8«v  fuel  vn  the  temi*  aci^orded  hy 
»ec.  8  of  llie  same  act.'  XXVII,  (iH>2.  Jfft;/,  JSfjH;  XXXIV,  3*i5, 
Jult,.  JS73;  XXXIX.  475,  .WfrcA,  Jfi7S. 

1916.  //^W  (hat,  while  engineer  officers  engaged  uix>n  eh'il  worloi 
wen*  entitled,  like  other  officerf  on  duly,  to  the  allowances  authorized 
by  secD.  S  and  9  of  the  act  of  June  IH,  18T^,  no  part  of  the  aj^pro- 
prlatiori!*  specially  made  for  such  workp  hy  Congres--  couUI,  in  the 
absence  of  expre*.-*  statutory  authority  for  the  pui'po^e,  t«e  devoted  to 
the  purchase  of  fuel  for  Mich  officers  or  to  the  payuient  to  theni  of  the 
commutation  allowance  for  quarters.     XLT,  34tj,  t/»'/y,  IK7S. 

1917.  Sec.  H  of  the  m-t  of  June  IS,  l^?^,  aulhorizeii  (he  furnit^hing 
of  fuel  to  officers  at  a  certain  rate  "according  to  the  regulationa  now 
in  existence."*  //»•/(/  that  an  offire.r,  while  ahscut  on  sick  leave,  waa 
not  entitled  to  the  lieiietit  of  this  provision.'  XLl.  382,  Si-^ff^tnfft-r, 
1878. 

1918.  The  act  of  June  18.  1878,  c.  263.  s.  8,  provides  that  "  fuel 
may  Ije  funiL-jhed  to  (he  olhcers  of  the  army  by  the  Quartcrniatter's 
Department  for  the  actual  use  of  such  officers  only."  &c.  Jlehl,  that 
it  would  not  he  in  continvention  of  this^itatuteto  furnish  t<>  lhe/»»/;tf- 
lioa  of  officers,  teiiiiK^mrily  Hh.>ient  t>y  authority.  thi>ugli  not  on  formal 
lea\e,  from  their  staitions,  the  allowance  of  fuel  \a>  which  they  were 
eatitled  (t,  e.  the  fuel  which  they  were  allowed  to  purclmt»e  at  a 

'  Sff  Hi  Opiiis.  At.  lien..  U2,  tu  tlie  effwt  that  rtlirtd  officem  are  not  cnttlled  to  tbe 
rifflil  Uy  piiruhaM.'  fuel  utider  tlio  act  uf  Jiinv  ItS,  1878. 

*C<iiiii<iin-Ty>iijr  I.  T'liilLd  Stafp.-,  S  Cl.Cl«..;W». 

it  \i»»  Vkvr  IicM  liy  thf  Att<]rn(>y  (it-iit^rml  ( \*i  Upinn.,  fill )  that  Ihe  term  of  dcnrrip- 
liou  ill  «.■<■'.  Piif  iliu  act  of  JuDi>  18.  187*. —  "at  pliicHH  wlitsre  ibyre  aiv  ud  tml)lic  quar- 
ten,"  ioi^laded  plac<«<  where  the  ptiblir  qiiartpre  were  inctiflidmt  foi  all  the  nftinern 
of  the  cumiiiand;  aixl  tlitit  oHici-n*,  i>titttoD<-d  al  tnicli  places,  to  whotii,  on  ticcuunt  ot 
the  iitsuHidvEury  of  lliu  i<xu>iintr  accumnnMlutiMas,  tiu  qujutuni  cuuld  be-  fumiehfxl, 
would  bo  <-ntitle4)  to  ihc  i-r^mmutation  allnwamv. 

*  It  haw  l^eii  lii'Id  by  (he  Attoniey  (ietit-ral  { lU  Opins,.  92)  that  Ihe  wonU  in  thin 
wctiof) — "ul  the  rale  ui  llin-u  <h>llar>i  |>er  C7>nl  (ur  i-taialart]  onk  wixjd,  ur  at  an 
eqnivalcnt  rale  fi>r  nthcr  lilnd^  of  lurl.  acrordinp  to  the  r«nitatlonH  now  in  existence." 
w«rc  tu  y>v  iDnnlniiNl  ak  only  authorizinir  the  «Juarteriu»'tvr  IVi>arluic»1  t'j  fumiah 
till!  i|uai]llly  of  oiiff  fm-l  (or  thrve  (lollars  which,  liy  liiu  regulatLoiu,  'a  made  the 
e()HivaIent  of  a  4-onl  lA  stamlan)  oak  wood. 

*S«!  A-  R.,  av»  oi  Hm  (UOL  of  190t] . 
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rwlucefi  rale  under  the  act):^Hrticles  of  necessity  furnished  for  the 
use  of  an  oftirer's  family  under  the  cirrniiistam-es  In-itip  in  eontempla- 
lion  of  liiw  furnished  for  thv  iijn*  of  tho  officer  himctclf.      XXXIX, 

1919.  //-f'f  that  the  riphi  <»f  an  honorably  disrharged  soldier  to  the 
*' travel  IW'.'"  or  alUnvnntT  for  tnin-ipdrtatirm  and  siil>fii>(encp.  while 
prt«i-eodin(f  from  the  place  of  bis  di.-4«'barjfO  to  the  place  of  his  enliitt- 
inent,  as  atrordtnl  l>y  Sec.  I2!t(i,  Kev.  Sts..  wa-^i  not  diverted  hy  a  son- 
If  me  (if  court  niarlial  inip<j!«ed  upon  him  lx;fore  diwharge  by  which 
were  forfnitijd,  with  pay.  his  "allowances  due  and  to  become  due"; 
thi^  term  referring  to  his  regular  allowftnces  a;*  n  soldier,  and  not 
including  the  allowance  in  question  which  is  made  to  the  soldier  after 
he  ha?!  become  a  I'ivilian.     XXXV'III,  171!.  -Z"/^,  M'?^'. 

1980.  iSci-.  \i  of  the  lu-t  approved  March  2,  iSHii,  provides  tliat  "each 
regiment  of  cavalry' vhall  consist  of  •  *  •  two  veterinarians  •  •  * 
I\i>ralc*f,  *  *  *  Of  the  veterinarians  provided  for  in  this  act,  one 
shall  have  the  pay  and  allowjiuces  of  ii  sei-ond  lieutenant  of  cavalry  and 
one  shall  have  the  pay  of  ■•eventy-live  clollars  per  month  and  the  allow- 
ance.* of  11  sergeant  niai<»r.**  Veterinarians  under  this  act  are  appointed 
l>y  the  StH-i-etary  cd'  AVar,  and  their  allowances  are  tixed  hy  the  statute 
<Sftve  as  to  money  allowftnccft  of  clothing  for  jiniior  veterinary  Mirgeons 
as  provided  in  Aniiy  Appropriation  Act  approved  May  2«'»,  IVWJO). 
While  tniveiiiig  under  propiM-  orders  vete^iuurian^  of  the  8e<vnd  cliuw 
should  be  furnished  with  tninsportation  retjue-sts  and  given  coiumulu- 
tion  of  nilions.  I»eing  governed  hy  the  same  rules  as  in  case  of  a 
^crgeant-majo^.  A  veterinarian  of  the  hrst  cta»!:i  traveling  under 
proper  oixlcrs  without  troops  should  receive  mileage  the  same  ad  a 
wrcond  lieutenant.'  Can!  8587,  -/'.tit/,  1900.  'I'lie  language  of  tlie  ad 
*juoted  should  be  c<mf>trned  as  placing  the  vetericmrian  of  tJie  fii'st  ctaAti 
on  the  Munc  ftiiiting  ^vith  the  second  lieutenant  of  t.'avalry  un  tu  pay 
and  iillowancej-  of  every  kind.  IfJ^l  theix-fon-  that  ho  was  entitled 
to  the  change  of  slutiou  allowance  of  a  second  lieutenant  of  eavalry. 
Ciiitl  7111,  (Molkr.  iS'J9. 

1981.  During  the  why  with  Sjiain  an  enlisted  man  of  the  regular 
aiiny  wiln  given  a  commiHKioii  a.4  an  otiicer  of  Ignited  State»  volttn- 
teerM  and  at  the  same  time  a  furlough  a^  enlisted  man  "to  last  dur- 
ing the  war."  While  ^e^ving  ils  such  officer  his  term  of  enlistment 
expired  and  he  was  discharged  accordingly,  but  remained  in  the  serv- 
ice as  an  officer  of  volunteers.  Iff^hl  that  his  case  did  not  differ  from 
that  of  a  soldier  dWharged  to  accept  a  commission;  tbit  he  was  there- 
fore not  entitled  to  tntvcl  ollon'anee.s  on  bis  final  .statements;  but  that 
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when  discharged  hs  »n  utfici'i-  bo  woitld  he  entitled  tn  travol  pay  aa 
BUCh.     Canl  Sii-W,  JAr/vA.  W.W. 

1922.  Thi'  Tri'ttsiir,v  Iifpartuieut  will  not  pay  the  t-lainis  of  cn-ditore 
of  a  fsoldior  out  of  money  due  hiui  at  the  dat*  uf  his  death.  The  way 
for  them  to  oUlain  [JayDieiit  it*  to  have  lettei*8  of  adntini'-tnitiim  taken 
out  and  pi-ovo  their  clatiUH  Iwfore  the  adminijatrator.  to  whom  the 
lovernnifnt  would  pay  the  amount  due  the  estate.'  Card  2779, 
Mher,  J69C. 

U— Pat  of  OrncERS. 


1923.  Sf*".  l^ti-S  Rev.  St«.,  requires  that  officers  ghall  l»e  paid 
monthly,  and  Sec.  ;:Jft48,  Kev.  Sts..  in  effect  for!»ids  their  being  paid  in 
advance.  Their  rlifht.  however,  to  assign  their  monthly  jwiy.  when 
duly  accrued,  has  long  l»een  adniiltvd."  Thfi  prohibition,  by  Anny 
Rcgnlationn.  of  tin*  tninsferof  pay  ai'count-i  Iwforu  they aiv  due  implioH 
the  right  to  tninsfer  them  when  or  after  due.  LV.  2.')1.  /Act^/ibrr, 
J/<{<7.     The  pay  of  an  offiitT  authorized  to  receive  it  can  Ije  paid,  by 

'  a  punnaster.oidy  tothe«>fficer  hiranelf  or  hisproiieravignee.  Where 
two  or  more  per>*onf*  produce  asdignment*  of  an  <ifticer'.-i  pay.  i>r  of  a 
portion  or  portions  of  the  f?anu'.  the  paymaster  nhoiild  n-fu-se  to  [Miy 
utali.  The  Government  i-annot  nndfti-take  to  decide  such  controver- 
nw.     21.  ^^l,  iM^wihrr.  7a"A7. 

1924.  l*iLr.  1  U'2,  A.  R.(  I SSH).  prescribes  in  effect  that  '■  troops  at  posts 
and  in  the  Held"  ^hall  N*  ptiid  perwonally  and  in  i-a-sh,  Thic  however, 
is  directory  merely.  If  the  I'uy  Peimrtnient  is  unable  at  any  time  to 
effect  such  u  payment,  and  the  troops  at  a  post  are  willing  to  accept 
checks  sent  by  mull,  a  pnymcitt  made  in  this  manner  will  be  legal,  and 
no  liability  will  be  incurred  by  the  paymaster  except  that  of  prtiperly 
making  f>ui  the  checks  and  duly  de|K)siting  thein  in  the  mail  proi>erly 
uddres.<ied.     48,  8.  June,  lii9L 

192fi.  The  additional  imy,  payable  under  Sec.  12*11.  Kev.  .Sto*.,  to 
aidH-<le-i-Hm[)  and  infantry  ollicerin  on  mountcil  duty,  is  a  part  nf  their 
regular  \n\.\  -as  such — aj«  much  a  jJart  of  their  lugal  comiKin.Hnlion  as 
the  ]>ay  attachi-fi  to  their  gnule.  It  therefore  neiMht  no  special  appro- 
priation to  authori/,e  it^  payment,  but  it  \a  jxiyable  under  the  general 
elauise  of  the  army  appropriation — "for  yisty  of  tjfiicers  of  the  Hue," 
&<-.     64,  -MIS,  Auifmt,  lH!f2;  S9,  2'28,  M<iy,  JSU-i. 

1986.  //«/</  that  an  infantry  ofGeer,  detailed  under  the  aetof  August 
5,  1892,  "for  special  duty  in  connection  with  the  World's  ('olum- 
bian  Exposition."  watt  not  entitled  to  receive  ntounUd  pay;  the  act 
expressly  providing  that  no  officer  or  employee  of  the  UiiiU>d  States 
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should  receive  any  **8dditionaI  jwy  or  roinpeDsation  liecatue  of  aerv- 
icc  t;onno<.'tcd  with  said  expor*ition."     68,  495,  Oct/ibtrr,  JS9S. 

1927.  The  '*iid\'aii(.c';'"  which  may  l>e  authorized  by  the  President 
to  "persons  in  the  military  und  naval  serviee"  under  Sec.  SMS,  Bev. 
SIjs.,  wherj  nmde  to  offieers,  are  not  iwyiuenta  to  them  iu  advBUoe  but 
are  merely  tninsferji  («  theiu  i»f  the  funds  with  which  to  pay  their 
nmntbly  pa3'  as  it  falls  due.'  Where,  therefore,  an  officer,  to  whom 
an  ftdvHiici'nient  covering  several  uumth.s  had  been  duly  otxlered,  tratis- 
fervt'd  his  pay  accounts  for  tha-*e  months  prior  to  his  departure  to  a 
distant  station  to  anothfr  officer,  ftdrifie>/  that  tlic  order  be  so  changed 
as  to  have  tho  ndvnncement  inadp  to  the  Iiitrer  officer.  Having  the 
pay  accotinis  in  his  possession  already  exei-iitctl.  hi-  rould  jwy  thcnias 
they  fell  due  and  thus  ac<-oiint  ns  a  disbursing-  officer  for  the  whole 
amount.  Curd  :i73ti,  J)rc»-uih,'t\  tf<fi7.  The  advances  which  the  Presi- 
dent may  direct  under  this  statute  aiv  h'lnited  to  persons  in  tho  military 
and  luival  servicp,  and  therefore  cannot  Ik*  authorized  in  the  case  of  ft 
civilian  clerk  in  the  employ  of  the  (loverument.  <,'«rd  38Ud,  January^ 
189S. 

Ill — Pay  of  Esusteh  Men. 

19SS.  lletd  that  an  enlisted  mnn  had  noeluim  for  hid  pay  for  a  period 
during  which  he  wa,*  detained  by  the  civil  atithoritlc.-*  in  arrest  and 
for  trial,  although  his  offence  was  shown  to  have  been  »  slight  one  and 
be  was  convicted  of  an  offence  of  much  less  gravity  than  that  with 
which  he  wa.-*  charged.*    88,  154,  '/•ittmirij,  J.'iW. 

1929.  //«'/./  that  the  Army  Appropriation  Act  of  Feb.  27.  JS9S.  ia 
changing  and  tixing  the  pay  of  tirst  sergeants  and  sergeants,  had  ref- 
erence to  those  of  the  line  of  the  army,  and  tlid  not  Inclnde  .sergeant* 
of  the  engineer  or  ordnanw  corps.     69.  fSii.  Aj/rii.  Jil9^. 

1930.  A  soldier  discharged  •'  without  honor,'*  on  account  of  fraudu- 
lent onlistment,  is  not  entitled  to  p»iy  ai-cruwl  before  such  enlistment 
was  dLsoovered  and  he  was  discharged.*    63,  43)i,  /''ternary.  JS94- 

IBSl.  Two  dischargiM  soldiers  were  brought  to  trial  under  the  hwt 
chitise  of  Art.  *iO,  and  one  was  ttc<|uittod.  and  the  other  was  convicted 
but  his  sentence  was  disapproved.  They  applied  for  pay  for  tho  period 
spent  in  continetuent  awaiting  trial  and  tloul  action.  Held  thai  there 
was*  no  law  authorising  their  being  paid  for  such  period.  68, 178,  179, 
tAtnuari/,  JH94- 

'  4  Comp.  I>t!c.,  260. 

•A«  to  the  "p«y  «i3do»  of  (officer*  «nd>  tmllMi^l  iimn  wilh(lni«-ti  from  duty  hy 
■rrwt  uuil  cimfiueiiieiit  by  iliv  c-ivil  uuiL<.>ritieA."  wu  A.  B.,  2300  ut  It^l;  G.  0..  w, 
A.  f;.  0..  ISUl:  anJ  A.  R..  I3H  of  1S«&  i  MlW  oi  1901). 

*Uiit  Hint  hv  nuiikut  l«f^llv  tn,-  rrHiuJml  (u  rvluoii  uium<y  |uud  lunwrviuv  uivJvriL 
fraudulbut  eullauuout,  aea  f  Ul&,  uiUc. 
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1932.  Vhy  for  eertifii-ute  uf  merit,  like  pay  fur  ixintiiiuuus  service, 
has  ulwttvs  Xwvn  hi-W  to  W  h  part  of  the  >ioIilipr'«  ymy  aiid  iiu<Iiid(>d  in 
computation  of  travel  pay.     Card  ISOs.  Ajiril.  JSVo. 

1933.  A  wmipetent  wmrl  of  the  Statrtift'-nlifnriiinappoinretl  a  guard- 
ian of  the  piTHon  iind  estate  of  n  retin-d  ("iiIiHted  man  of  thii  I'nited 
Slates  .\ruiy,  resident  in  that  State,  who  had  been  duly  found  ta  be 
an  im*onipetent.  Toavciid  the  order  of  the  txjurt  the  latter  left  the 
Stjite  and  requested  that  a  i.»iyiiuuiter  outside  the  State  make  pnyinent 
to  hitn.  /^W  that  his  \m.y  eould  lejjally  be  delivered  to  the  p^unrdian.' 
Card  atJTti,  SuKcifUtet;  1H07. 

rV — KbTAiNKu  Pat.' 

1934.  The  net  of  June  1().  1890.  in  prescribing  the  retention  of  four 
dollarin  of  the  monthly  pay  of  each  enlisted  man  for  the  first  year  of 
enlistment,  to  be  forfeited  unless  he  »er\-e8  honestly  and  fuithfidly  to 
the  date  of  di-v-hai^e,  provides  "that  the  Seeretary  of  War  .shall 
determine  what  miiwondurt  sliall  i-onNttlute  a  failure  to  render  boneiBC 
and  faithful  serriee  within  the  meaning  of  tht«  act."  IlAd  that  the 
jjetTetarj'  was  not  (-onfluded  by  the  finding  on  this  Hubject  of  a  ^x^ard 
of  offieer«  ordered  under  G.  O.  5ti  of  1601.  If  not  aatiaticd  with  such 
htiding  be  may  convene  another  board  or  he  may  decide  the  matter 
contrary  to  the  view  of  the  board.  L'nder  the  act.  if  the  usual 
machinery  fail  to  ttecui'e  a  just  and  reasonable  conclu.-»ion,  he  must 
determine  the  ^lueation  for  himself.     68,  Hit,  Fthruary^  JHiKi. 

1935.  Where  a  conviction  and  sentence  for  deit^tum  were  approved 
but  the  sentence  was  remitted,  htl<i  that  the  right  of  the  soldier  to  the 
retained  pay  forfeited  by  the  desertion  was  not  revived.  And  simi- 
larly hrUl  where  the  deserter  was  merely  restored  to  duty  without 
trial  under  the  Army  Regulations;  but  where  a  sentence  for  desertion 
ha«  lieen  disapproved  there  can  >»  no  forfeiture  of  retained  pay,  50, 
lai,  \t)i,  Mnrvh,  JtfffO. 

1886.  I/eiU  that  the  term — "for  the  tirbt  year  of  his  enlistment,"  in 
the  act  of  June  UK  lhV»t.  referred  to  the  lirst  year  of  an  origiual 
enlistment,  and  did  not  include  a  caweof  re-enlistmeut;  lUat  therefore 
the  provision  of  the  act  in  regard  to  retained  jiuy  did  not  apply  to 
th«**anny  service  ineij"of  the  Quartemuuter  Department  at  West 
I'oint,  a  detachment  composed  entirely  of  re-eulisted  men.  47,  &5, 
Mty,  1S91. 

1937.  Under  par.  2454.  A.  It.  (1309  of  18!t5).  the  retained  pay  is  for- 
feited h\  u  fientence  iniposinj,'  dishonorable  discbarge,  whether  or  not 

'  l'<juiurn*l  ill  bv  t]if  I'uiiiplTcillcr  umier  ilale  of  Janimry  8,  Ifi98. 
■  Ketiuned  pay  was  Hl^ltshi-d  by  act  u/  March  10,  1896  (29  StsU.,  60^ 
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thero  be  an  cxprose  foi-foiture  of  Huch  pay  nddcd  iti  tbo  sentence. 
I.I.  Urt,  K'hniiiry,  !Hfi7. 

1938.  A  sctitenrc  of  forfrituro  of  **all  puy  due  iind  to  bocome  due" 
iDchidus  and  forfftite  lht»  n-taini-d  |My.    30,  415,  Kihrmrtj^  1889. 

1939.  //"/(/  thnt  tlic  iict  of  JuTiL'  lii,  1S9U.  s.  1,  wiif  cvidi'iiUy  a  pro- 
visiun  ill  ivgiinl  to  .-iuldtorti  H»t  .'^tiub,  iind  did  nut  includf'  ^■nt-ral  »en*- 
ieeelerk.s  imd  mt!S(«eii|rerK  or  Indiirn  hvuuLh,  whcj«i>  puy  wu«  tlierefore 
not  ivfiiiii^I  tbfix-l.y.     42.  ^H.  Jul;/,  IHBO. 

1940.  JMiJ  tiiHl  tbi-  ri-laiiu'd  puy  uf  de»erterH  was  included  in  tho 
"  forfeitures  on  atrount  of  desertion,"  apprnpriaiod,  by  Sec  4818, 
Kov.  St*.,  "for  tbe  support  uf  tbe  Soldiers'  Home."  60, 13;  June, 
J89J;  01,  480,  Oct^r,  J-tff3. 

V — AlXOWANCRS  OF  OfFICEBS. 

1841.  I/rld,  that  the  Secretary  of  War  was  not  empowered  to  incnuue 
tbe  existing  uIIowiukh)  fur  roiiiiuututiun  of  quiirterti.  Congre^  huj§ 
covered  the  ^ix>und  und  tixed  the  ulluwuiK-e — u.s  to  tbe  number  of 
roouiti  hy  the  act  of  Juiii!  iS.  ]H7S.  adopting  tbe  tben  exij^tin^;  regu- 
bilious  oil  tbe  »ubjoc-t;  and  a.t  to  tbe  auiDiiut  to  lie  ^lid  for  i-ui-b  room 
ii^VJf  by  the  act  of  .Tuii»  aS.  ISTy.     62,  lUO.  Ot-tofjtfr^  1893. 

1842.  Htld  that  the  regulations.  ])ar.->.  14.^0  d  Any.,  providing-  for  the 
]«,>  iiienL  of  tlic  iLUoMtuii^  of  t'ominiitatioii  uf  ijnaiiertf,  did  not  extend 
to  t be  cjijte  uf  retired  offieers  ordered  its  wilne^>«t\>4  before  a  court  martial. 
8ueb  order  did  not  plait;  tbeni  on  duty  in  8ucb  a  eeiiM  as  to  entitle 
thi'iu  to  irieiYa*ied  emoluments.     50,  JWO,  uV'/tv/zi^ct',  18U}. 

1943.  All  officer  of  tbe  army,  acting  as  Indiaii  a|^-ut,  occupied  Mb 
his  qvmrtei>.  without  rent,  a  bou.se  at  tbe  agency,  placed  at  his  dis- 
posal for  tbe  purijose  liy  tbi-  Interior  Depurtment-  lidj  that  he  wa.-; 
not  entitled  to  commutation  cf  ([uorters.  Moreover  the  njfpropria- 
tion  in  the  Army  Appropriatiou  Act  for  commutation  of  (luuitera  is 
for  "officers  on  duty,"  &e.,  and  par.  HSO,  A.  li,  (U81>  of  l!>01),  is  ton 
.-iimibir  effect.  Further  hrl4  therefore  that  thi;*  *'duty"  meant  mili- 
tarj'  duty,  and  did  not  include  duly  as  an  Indian  agent  under  tbe  act 
of  June  13,  18!)'3,  which,  in  authorizing  the  detail  of  officers  of  the 
army  ud  Indian  agents,  detacben  tbeiii  from  military  sen'ico  and  duty 
for  the  time  being,  and  plac^t^  tJiem  ' '  under  the  orders  and  direction  of 
tbe  Seci-etJiry  of  tbe  Interior." '     64. 121,  March^  ISO4, 


*See  tbe cnoe of  U.  S.  r.  Dempoey, decided  Sept.  S8, 1900,  by  tbeU. S. Cue  Coun,  D. 
MoMtatiu  t  !•>*  Fe<l.  Rpp.,  197).  in  whii-li  Ihe  court  held — 

1.  That  utiilcr  vof.  Hao,  Army  llcvulatioiis,  wliuii  providcA that  "ofiirefsoodaly, 
withixit  trwjjw,  lit  elatioos  where  there  we  no  public  qiiartt>rB,  are  entitled  to  oom- 
miitaljiHi  lhi>rffnr",  aay  Biiitalile  iiimrlars  pmvidtnl  hy  the  OoviTmnerit  fur  the  me 
uf  au  oBiwr  answer  the  requinmu^ut  for  "puWic  iiunrttTa,"  tbuuj^h  not  exprvsily 
built  lor  army  oQicor«;  and  aa  officer  asstgaeu  to  duty  as  aa  ludimi  agent,  and  fur- 
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1944.  In  X'lcw  of  the  provisious  of  3ucce*si^-e  appfopriation  acts 
implip<!ly  restricting  the  r^elliny  l>y  the  Suited  Slates  of  iimti-rial  for 
fuel  ami  light,  to  silc*  to  "offivei's,"  and  of  the'  pix'vious.  pmrtice  to 
tho  effect  in  the  War  I)e|»artuienl,  hehj  that  such  *«los  should  iiot  Ije 
permitted  to  l>e  made  to  otlier  chwse:*  of  peri^om*  until  Congress  shall 
have  80  authorized.     08,  47u,  Aj>riL  iS03. 

19W.  //'W  thai  an  otHcer  who  applied  for  and  procured  to  be 
terminated  a  temponiry  status  of  detached  ."enice  on  which  he  had 
been  placed,  and  ihei-eupoii  rejoined  bi-s  statiou  and  regiuient.  did  imt, 
properly  t«peaking,  effect  a  change  of  station  at  his  own  request  in  tho 
MD^e  of  par.  HTiS,  A.  R.  (ISS'J),  and  should  not  therefore  Ik*  denied  the 
usual  mileage  and  c«jsl  of  traospoitation.  62. 15:i.  OchJfer,  ISi^S.  An 
officer  wlia-ie  battery  wus  ordered  to  change  ^tjitlon,  was  duly  author- 
ized, on  awounl  of  sickness  in  his  family,  to  delay  changing  and 
joining  the  laittery  l\>r  .some  sixteen  days.  IIA'f  that  In-  was  entitled, 
ou  tbuet  joining  his  butt«ry  at  the  new  station,  to  he  paid  the  usual 
traveling  allowanct-s.  He  might  be  viewed  as  duly  c«>in|)lying  with 
the  original  order,  in»t  indeed  on  the  day  niuiied  bill  after  a  rca- 
wnable  delay  ac^uiesLcd  in  by  his  proper  military  supi-riors.  Or,  if 
viewed  a»  on  leave  during  the  iwriod  <)f  deltiy.  he  ■mmuiM  Ih- entitled  to 
the  allowance  uadei-  par.  H74,  A.  K..  a.-*  amended  by  <j.  O.  55  of  1891; 
the  leave  merely  suspending  a  right  wljich  was  reviv(Hl  on  iXn  expira- 
tion.    60.  4:W.  J>ihi.  ISSS. 

1946.  An  vidicer,  only  a  few  days  Ijefoj-e  the  expiration  of  n  two 
monthn"  leave  of  atisence.  waH  placed  on  n  duty  which  kepi  liim  on  duty 
an  entire  month  Iieyoml  the  end  of  his  iirigirtal  leave,  aiid  was  then 
ordered  to  n'join  his  stntion.  To  hold  that  he  tlien  i-evetted  to  the 
status  of  lK!)ng  on  leave  would  lie  too  W'hnital  and  not  rensonalile. 
The  order  j^honld  lie  treated  like  any  othei'(ii*der  involving  return  travel 
after  perforninnee  of  duty  and  l>e  held  to  authorize  the  allowance  of 
the  Urtual  mlh^afjf  and  tmut  nf  h'^mtqicrUttlim.     98,  475,  ApriJ,  2893. 

1947.  By  an  order  <jf  the  President,  of  IWHii,  as|M>cial  eommand.  inde- 
pendently of  any  di'partnieiit  commander,  of  all  troops  on  escnrl  duty 
with  the  Ititernatjonal  Boundarj'  ComiuiKsion,  was  devolved  u|M>n  a 
lieutenant  «-olonel  of  engineers.  /A-W  that  his  order,  ro<iniring  travel 
on  duty  by  an  officer  of  the  command,  entitled  such  officer  to  llie  u.sual 

nisbe<l  H  Huitable  bujl'liuir  ou  the  reiK.-rvnttou  for  IiiH  qunrtuiv,  without  rbar(^,  ia  not 
entitled  t^i  rwviwoimiimtntiou  fdrqUBfU're. 

2.  Thai  wht-n-  iin  anny  [>HyiiiAi<UT  Idm  pawl  an  nfliivr  s  simi  as  a  (-otniiiutxlkm 
flhwriff*""  tlip>ii)(b  uu  errur  uf  law.  Ww  I'liiteil  StAlC!!  ix  nut  bi>iii]<l  hy  euch  pavtiii-nl, 
flH'Wy  recoviT  tht.- money  »^)  luiid  in  a  prupcraLtiDii,  with  iiil«n^t  Irom  the  date 
when  tlifc  ottit^r"?  wxiiiinUi  vrtv  wttl«^l  h\  \\w  Trwwur\-  FitffiartiiLent,  >it  Hit*  rat« 
eeUbtivheJ  by  the  \aviS  of  ihu  .Suitv  ici  whii'li  tlit-  ucliou  \«  bruughu  <'iLin^  Ui  mppitrt 
of  the  latter,  MoKlmlb  i.  U.S.,  iU2  U.S., -1-11;  WlncondLii  CvQtml  li.Co.  r.  U.^.,IIH 
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tmvd  allowanctVy  equally  aa  would  u  Mitnikr  order  iftHuod  by  a  depart- 
ment commnnder.     57,  357,  Janwiry^  J^J, 

1948.  In  view  of  th*"  tmii.sfer  of  tin'  metcorologjcnl  serrtcc  from  the 
Wiir  to  the  Agricultui-Hl  l)i^partniL'nt,  /<*/</  that  an  offit'cM-  of  thu  army, 
on  tompooiry  duly  L(MLs^i^t  Iht-  Seirrutiiry  of  Agrifulturo  in  iiiittatiag' 
Ihp  wmi'i?  in  lli^*  dL-ptirtmont,  under  the  ut-t  of  Clonjirres*-  making  the 
tran^ifcr,  eoutd  not  be  urden^d  from  Wtmliing'tcn  on  tneU'urulufriinil  duty 
ut  Sun  Francii«eo,  under  a  niilitnry  order  in  the  nature  uf  un  order 
etiau^ing  ntivtion.  witli  the  effect  of  entitling  bini  to  the  >iLatiitury  travel 
allowunees.  8ueh  an  order,  bein^  one  on  cieij.  service,  would  not  cover  u 
military  allomiULv.  and  could  not  legally  )h<  iK^ued.  53,  k;^,  Aj/ril^  1S92. 
AUo,  /'</'/  ihat  an  ordt>r  ridievini;  a  lii>utenant  of  the  aruiy  from 
temporary  duty  with  (lie  Weattier  Bureau  of  the  AgrUniltuml  Do[art- 
nient,  atid  direi'ting  him  Co  join  hii^  ]xM  and  eoniimny,  did  uot.  iau 
military  soii^e,  ofTect  a  rbaiigt!  of  istation  in  hi»^  ra>^.  and  that  he  was 
not  theri'fore  tjntitled  rn  <>hangr-  of  station  allowance  of  baggngc  from 
Wiishington  ta  «ut')i  post.     57.  litH,  Jttntuin/,  J'.V.VJ, 

1949.  The  aei  of  Augutit  15,  1S7H,  "  to  regulate;  the  use  of  nitilieial 
limlirf."  provider  that "'  neoet^sary  triia^jportiLtion.  to  have  urtilirlal  HmliH 
fiCtiMi,  ahall  Im>  furnished/'  &c.,  and  this  part  of  the  aet  is  still  in 
force.  In  1S85  the  SBcri'tary  iif  War  ininstrued  thii*  tiet  as  ixinlem- 
phiting;Lntl  imhiding  "sleeping  car  a<^commodalions  on  occosioo  of 
night  travel."  Under  the  existing  law.  olficcrs  on  the  active  list, 
traveling  on  duty,  are  not  entitled  to  W  itdnibursed  the  cost  of  surh 
ucoomuKMlations,  l>eing  expressly  disallowed  >leeping  car  and  jmrlor 
car  fare  by  the  statute.  But  hiid  that  the  fUtie-jn  uf  disabled  oHieerii 
(and  .soldiers),  obliged  to  resort  toartiti<-ia]  limbs,  were  not  neeessarily 
governed  by  the  statutory  provUions  rcBtricting  the  travel  allowauecs 
of  active  officei-s,  and  that,  a*  the  law  on  the  subject  ha.-*  not  been 
changed  .-Nince  the  construction  referred  to,  the  same  may  properly 
bo  ivgurded  as  sliEl  i-ontrolling,  and  the  I'ost  of  sleeping  berths  be  still 
allowed  ia  these  ca-ses.'     61.  147,  Au{/mi,  JS&J. 

1960.  By  an  arrangement  with  a  railway  company,  made  with  the 
concurrence  of  the  quurtemuLster  at  hit)  station,  an  ottieer,  on  chang- 
ing station,  Iuula[lhii?y*e/'«onff/Aaf/,'/(/i/t'  tninsi>orte<i  together  in  a  ttingle 
through  car.  //<id  that  this  action  might  -■sul)^ef juently  {»  uttcpro  tunc) 
properly  be  mtitied  by  the  "  higher  authority"  indicated  in  par.  12^1, 
A.  \\.  (^^>yO),  and  he  I)e  reimhurscd  the  proportion  which  the  United 
States,  under  par.  ia22,  would  legally  have  been  bound  to  pay  for  the 
transportation  of  hi.'*  allowance.     89,  'iH,Apri/,  JStf3. 

1951.  Iltiid  that  an  olfic«r  tluly  detailed  under  the  act  of  August  h, 
1892,  for  duty  in  the  government  depiirlment  of  the  Columbian  Expo- 
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sitian,  aiiii  continued  uri  .tuch  <]itl,r  for  nearly  n  yenr,  wom  i-ntitlcd,  oq 
being  ordi'ri.'ii  l<»  the  jwsl  uf  his  <oiiii>any.  to  the  nllowiinrt'  for  tnins- 
porlHtion  of  Iraffpi*.'!.'  to  vvliicli  iin  oHim-  is  entitled,  iimler  pur.  1S21  or 
1222.  A.  K..  on  ehunjrinjir  stiition.  Tlie  apprttpriatiotis  forsueh  de|jiirt- 
iiient  in  tlic  acU  of  Au^Mi.-t  .">,  IJSl'i!  uiiU  .Miirrli  .3,  18tt:),  eover  only 
such  ilemK  ari  the  e.\[.K>nses  of  the  trunsportution.  pre{)u ration,  in.stulla> 
lion,  eu re  and  return  of  the  exbitiit.>i,  iirid  of  the  employment  of  the 
netTx-Jiry  eiN'ilian  clerks  niifl  nssistanls.  Htiil  would  not  tlierefoiv  apply 
to  tlie  iwynieiitor  siu-h  nn  allmviiniH',  Hut  the  art  of  181>3  pnnidos 
that  offieers  nf  th»  army  so  detailed  shall  not  he  subjeet  lo  any  "Moss 
of  pny,'*  and  tlio  term  jW^y,  as  thus  used,  is  deemed  to  he  projwrly  eon- 
strurted  as  e([uivaleiit  toironnxMisatioii.and  thus  (o  iiirludeiilkiwniu'es. 
lititf,  therefore,  that  the  ullowanec  in  this  ea*e  was  payable  out  <tf  tho 
ng'ular  appropriation  for  the  traiisjMirtation  of  the  aniiv.     64,  :1<j7, 

1952.  An  officer  waw  ordered  from  Fart  Cu8t#r  to  Washington, 
D.  C,  to  await  retirement,  but  wa-s  not  in  faet  retired  till  at  tlm  end  of 
about  five  months  afler  hi.i  arrival  at  Washinjiton.  I/M  that  he  was 
entitled,  under  ]«ir.  1  Uilt,  us  amended  by  (i.  O.  HH  of  18!«t,  to  the  rejfu- 
lation  allownnce  for  the  transportation  of  his  horses  from  Fort  Cur^ter, 
on  the  |ji-ound  that  he  was  rhiin^inj.'  station.  Wnsliiiigton  bt-caiue  on 
bis  arrival,  and  eontinnod  to  bo  during  the  Hvc  months  mentioned,  lib 
proper  station,  whei-e  he  was  entitled  to  receive  the  o^A*-*- allowanees 
Becruing  to  an  oHicor  at  hi«  station — eoinmntution  of  quarters,  fomge, 
medioil  attendance,  the  right  lo  purehase  commissary  stores  and  fucl» 
Ae.     60,  n.  ./>i,u.  hsa.i. 

1963.  A  eaviiliy  lieutenant,  orderetl  from  Washington  to  report  to 
the  SuiJeriiitendent  of  the  Military  Afudeniy  for  duty  at  the  aeademv, 
A</f/ entitled  to  bo  reimburspd  the  amount  paid  by  him  for  the  tmns- 
portation  of  his  horse  to  West  Point;  sueb  nnioimt  being  reiwonable 
and  within  the  regulation  limit.  An  assignment  to  duty  at  the  acad- 
emy is  not  a  "college  detail."     5ft.  7,  Apn'f,  I.^ffil. 

19M.  J/'Mf  that  the  regulation  allowance  for  the  the  expenses  of  the 
Interment  of  an  ollieer,  as  fixed  by  par.  StJ,  A.  R.  (as  amended  by  G. 
O.  yil  of  iMtl),  wn-M  not  payable  in  a  ence  of  an  officer  who  at  the  lime 
of  his  death  was  on  sit-k  lea\"e,  this  not  being  one  of  the  cases  specified 
in  the  army  appropriation  act*  (see  sets  of  June  30,  1S',13  and  Feb. 
27.  1893).  in  which  such  allowance  is  authorized  to  be  paid.  60,  +T, 
Juite.  JMO.h  Similarly  UiJ  in  a  case  of  an  otKeerwho  di^d  at  the  Hot 
Springs,  ArkansiLs.  when  not  on  duty  Imt  on  leave  of  absence.  47, 
253.  J/rty,  ISffl. 

1986.  Il^Id  that  the  fact  that  an  otfieer  had  liccn  inlcrn-d  at.  the  jajst 
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where  be  died  did  not  preclude  the  SocreUir;,'  of  War  from  authorizing 
lii.-i  jK'nniiiu'iit  intrniUMit  fl.-cwhi'ri',  provid(«i  tin?  eiitiri'  l■xp^*ll^e.-  i>f 
burin)  did  not  exi-eud  the  iiiiixiiuinii  iittKuint  of  Aevetity  live  doUiii-A 
allowed  for  t^uch  purpoKCK  by  [Mir.  Stt.  A.  IC,  hs  mucnded  by  G,  O.  2*J 
of  1891.  itul  /tfhl  furtliLT  tliiil.  undor  tlie  provision  on  IIk*  -■mbiwl  of 
tlie  Army  Appropriation  Act  of  Feb.  27.  ISTO,  sudi  expeiittc*  could 
dot  be  iillowud  for  the  iutciiiient  of  an  officer  dying  at  a  military  poift 
unless  hf  was  (in  duty  tlnne  at  lUe  iinu-  nf  liin  death,  and  tln-n-fure 
could  not  legally  IfO  allowed  in  a  ea«o  of  an  <illic«T  who  deiraM-d  at  a 
post  where  be  wan  staying  wbile  on  Hiek  leave  of  alisenee  fnaii  his 
station  in  another  military  depurtment.     65.  183,  Juncj  189^. 


VI. — Allowancw*  or  £.^u^'TED  Men. 


I 


IBSfl.  The  eoiiniiiJiation  allowaiiec  for  ijnai'ters  ami  fuel  for  enlisted 
men  lia>i  not  been  tixed  by  any  genenil  statnlo,  It.M  authority  is  aruiy 
regulation,  recognized,  however,  and  .sanctioned  by  a])pi*o])riation 
aet».'  The  subieet  ia  under  Iho  dircetion  of  the  Secretary  of  War, 
who  nmy— as  he  bus  done  h  ere  to  foi-e— change  the  aniouut,  except  in 
so  far  iLs  it  may  la-  regulutc^l  by  Congivss.  The  eontruct  of  eulistuient 
doen  not  hind  the  [.'nited  8tiite!i  to  any  dxed  allowance,  and,  in  the 
exercise  of  tin-  iK)wor  of  auiending  regidiitions,  tin*  amount  of  the  com- 
mutation payublc  to  enlbtod  men  may  U>  reduced  at  the  discrcdou  of 
the  .S'erctarj*  of  War."    LII,  AT.  March,  IS87. 

1957.  .Vntbority  to  establish  the  rates  of  the  allowance  for  commu- 
tation of  rationa  has  not  been  given  by  statute,  but  ihese  rates  have 
been  left  to  bo  fixed  by  army  regulations.  Uut  thet^e  amounts  iire 
recognized  and  -^iinctioiied  in  the  pi-ovisions  of  the  army  appi-opria- 
tion  act^  relating  to  the  Subsistence  Department.     49,  4-11,  OcUiUv^ 

i8$i. 

1968.  Par.  141fi,  A.  R.  (ISSft),  in  directing  that  commutation  in  Hca 
of  rations  ."hall  not  he  allowed  to  soldiers  where  Hulwisteneo  in  kind  is 
pit>vided  liy  the  (lovemiuent,  except  easics  where  the  same  is  spwially 
authorized  by  the  .Secii'tary  of  War.  //./</.  that  this  |)iirt  of  the 
regulntions  was  substantially  super^ded  by  tiie  wlatuiory  provision 
of  the  existing  Army  Appropriation  Act  of  Febi-nary  S7,  1893,  which 
enumerates  several  specitic  classes  of  etdisted  men  a*  peisons  to  whom 
the  payment  may  be  made  without  reserving  to  the  Secretary'  of  War 
any  authority  to  extend  the  privilege.     80,  446,  Jultf^  Hi9.i. 

'8eL'  1  Ojiln-s.  At.  Cien.,  -175;  2  lU,  "W. 

*  But  )«e  th«  Aroiy  ApproprJAtiitn  Art  of  Feh.  IS,  IRAK,  wliich  -n-it)!  respoet  In  tha . 
a|»|m>prialian  for  "lamiduiuitil  ((iiarlcn*"  i>n:ivi(1t.'«  [but  "iid  (lurl  nf  tliu  niouvysM] 
a]ipm[>rl»t«d  iihflH  be  p«i<!  (or  (\>mmiita1ion  of  fuel,  and  for  quarters  to  oWc^rs  And 
fi)lii<U-(.l  iiirii."     Ttiix  |in>vii>Kiii  ia  repeated  in  ali  tbe  suhseqtieiit  aroir  apprupriation 
acta  tu  tiiti  proKeiit  tituv  \  IWl ). 
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1959.  The  allowance  for  efmrmuUilifrn  nf  ratioHn^  made  iiayable,  lt_\ 
the  Army  Appropriation  Art  of  Fdmiaiy  27,  IMtS,  "to  niilisted  ini'n 
travfling  on  itetaihi'tl  iluty,  \\\\v.n  it  Is  JiiipmRticablR  tot^rry  rations," 
&<:,,  fii4d  to  be  pesirii't^d  to  thn  period  covpred  by  the  travel,  and  not 
to  Iw  pttvablc  to  a  soldier  for  i-onuiuitution  of  mtious  consumfd  at  the 
declination  where  ho  WB.'^  phiced  by  [\\s  onlern  on  detaehed  duty,  '■*>., 
for  four  days  board  iit  ii  hotel  at  the  teriiiintis  of  his  tnivel.     59.  38, 

196D.  The  men  eoHsted  as  ^-nei-al  service  i-Ierks,  r<ppeitieii  in  the 
Anuy  Appropriation  Act  of  June  3i.i,  iSSii,  are  prox'ided  to  lie  [xiid  a 
certain  lixed  conipenHation,  which,  it  is  pre.-*LTil)ed.  nhnll  be  *'ih  full 
fur  hII  pay.  cumiiiuta lions,  and  aliuwinice^."  Ihid.  that  they  could 
not  legally  Iw  allowed  conniiutntiun  for  rations.     LIII.  75,  OoUiher, 

1961.  Where  a  »eiite«ce  forfeits  "all  jwy  and  allowances"  for  n  cer- 
tain iierimJ.  the  neceHsary  clothinf;  may  i»o  supplicfi  under  the  provi- 
r,ioiisof  A.  K.  l:i;)4(U!t3of  ISim;  ISlTof  llMll).  Allprisoners  in  the 
manual  castody  of  the  authnritieM,  civil  or  ndlitary,  are  entitled  to 
huhsislenee  dnrinjj  their  detention  and  it  ewiinot  be  forfeitwl  by  .lentence. 
62.  L'44,  A7/(vv«/v/-,  W/?. 

1962.  A  ^enfenco  to  forfeit  all  |«iy  and  ulIowance»  due  and  to  becouie 
due  foi-feit-Sconinnitutioii  of  ipiarters.  fuel  imd  hitions,  the  same  bein|f 
inrlndrd  in  the  term  allowan.'cs.     LIII,  'i7n,  Apn'f,  /■^•'^7. 

1963.  //./</  that  one  who  Imd  entereil  the  army  by  a  fmndiilent  enlist- 
iiietit  wau  nut  entith'tl.  uj^jn  hi^  sunniiury  tlist-liarge  without  htmor  on 
the  dis4'orery  of  the  fmud,  to  lie  paid  the  fitrt^l  a/loirsnuY  provided  by 
Sec.  1 21*0.  Kev.  St.s.  The  principle  that  the  party  to  a  contract,  against 
whom  a  fraud  is  committed  by  the  other  party  in  entering  into  the 
cuntnict,  may  at  once  rescind  the  conti*act,  the  defrauding  paity  there- 
u[Mn  lo{>inir  all  ri^htji  and  prolits  under  it,  applicti  cc[Luilly  to  eunti-acts 
of  enlij*tiuent.     64,  373,  Juli/,  7S9S. 

1964.  JA-Zd  that  the  provision  of  tho  act  of  July  -29, 18^0.  fixing  the 
pay  and  allowances  of  general  service  ch-rk.-*  und  me*ienp'rs,  did  not 
preclude  the  reiiMbursenLent  to  them,  out  of  the  anuy  appropriation 
for  tho  tiscul  year,  of  their  actual  necessary  expenses  while  tmveling 
under  oi*der.s  on  pulilie  Inisine^s.     61,  "'i,  Atitju^tt.  IS!)-i. 

1965.  The  regulation,  par.  lo'Ji,  puhlwhed  in  (1.  O.  77,  of  Sep- 
tember 8,  1H!>3,  a.s  to  tmnsportntion  allowances  for  "general  servi<!e 
elerk»andn)e3.sengei-s",  l>tnngsiilMtantially  no  more  tlian  declaratory  of 
existing  law,  /«/(/  that  the  same  was  not  pros|x'et!vc  only  but  was 
applicable  l^>  «u'«cs  of  claims  for  such  allowance  pending  at  its  date  as 
well  as  tho«e  originating  thereafter.'     62,  7K,  7ft,  Odrifer,  IHOS. 

'  "Gvueral  eervice"  clerka  Bad  laeeseagera  were  done  away  with  by  the  Army 
Appropriation  At-t  of  August  6,  ]Sd4. 
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1966.  Wbeix:  a  hospitul  steward  absent  on  furlough  was,  in  an 
enir'rj,fnry,  aiimniurily  onloii-ti  to  hi.>  r^tutinn  for  duty,  [«'ndinj5  tho 
furlough,  fuld  tbiit  ho  was  entitled  to  l»e  reimbursed  (out  of  the 
appi-opriation  for  tmn-siwrttttiun  of  the  army)  his  pn»pei'  trunsporta- 
tion  expense>.  on  hir-  prtKhiciiijiif  chie  evideuec  of  the  same,  viz.^  the 
rei-*'ipt.s  of  the  [rtsou^  to  whom  tlit'  muouiits  wen-  paid,  or,  id  their 
absem-e,  his  own  itemized  sworn  titutement.     56,  '2,&i,  yoncmher,  JS92. 

1967.  Wht'i'e  li  soldier  was  taken  into  the  eusto^ly  of  the  T.  S.  oivil 
HUtljoritieti  on  u  criminnl  t-burge,  )ind  was  brought  \m  trial  in  a  L'.  S. 
court  and  aei|uiUed.  hdd  that  a  reimbun^einunt  of  the  expenseH  of  bb 
tmns[H)rtati<iiiHndsiib(7;istene*'in  returning  to  hi>i  tiillitary  8lH(ion  eould 
not  ]ej,'!Llly  be  mude  liiui  <Kit  of  siiiy  approprirttJon  applii-abje  to  the 
puynuMit  of  !*uch  4>xiJcusi!^  in  the  army,  but  were  p]'o|xT  for  reimhurso- 
nuMit  by  tlie  Depiii-lnient  of  .hwtiee.     67,  L*7T,  Jannnnj,  IfiO-f. 

1968.  Tho  ftft  of  -July  ^0,  18SH,  in  authorizing  the  enlisunontof  a 
body  of  men  "for  clerical  nervice  and  mes-spnger  duty",  provides  that 
thpy  shMll  \w  \\a\(\  a  eertiiin  fixorl  comiKMiHation.  and  ''shall  reei>ive  no 
other  couip4'nsntion.  juiy.  or  aUowa»re"(exrept,  uikUt  s|XH'ial  eireum- 
Htancf^ii,  one  ration  in  kind,  for  8uhrii>4tt>neR).  ffdd  that  they  wcro 
entitled,  like  other  eiiliNt<Ml  iiieii,  to  medical  troatinont  iiml  attenchinee 
at  the  po.sti*  lit  which  they  wei'e  serving,  xutrh  not  being  an  "allow- 
ance'', in  the  sense  of  Iteing  an  (Oenient  of  <tjmpfi%Mit.ioii,  r,s  that  term 
has  U-mi  detin.-d  by  the  uiitboriries. '      \A,  \W^,  Afarr/i,  1HS7. 

1960.  An  enlist(^l  man,  (-ontim*<l  in  arrest  under  eharges  and  await- 
ing trial,  v.'as  temporarily  released  to  act  as  eonipany  cook,  and  did  so 
aet  for  one  [unnih.  The  status  of  arivst  does  not  atfeet  a  soldier's  right 
to  the  jKiy  and  allowances  receivable  from  the  I'nited  States,  niueh  le.ss 
could  it  affeet  his  right  to  an  allowaru-e  payable  out  of  the  conqwny 
fund.  Ilrlii  therefore  that  this  man  was  entitled  to  the  allowance  for 
services  as  cook,  made  payublo  by  par.  ;^0;l,  A.  H.  ( \»'6\^,  as  amended  by 
G.  0.18  of  l.Sfla.  And  ^fVrfthatu  sentence  adjudged  this  soldier,  before 
the  above  allnwanee  was  rendered  to  him.  by  which  w\\*  forfeited  n  por- 
tion of  liis  monthly  pay  for  three  months,  did  not  affect  a  compensation 
which  wild  no  part  whatever  of  his  pay.     S8.  101,  FSritary^  JS93. 


PAYMASTER'S  CLERK. 

1970.  A  paymaster's  clerk  in  a  civilian  (wo  Sec.  IIW,  Kev.  Sts.), 
and  no  part  of  tbt;  anuy.  I'nlesei  actually  serving  with  an  army  in  the 
field  in  time  of  war.  and  thu«  within  the  cla*s  of  person!*  indicated  by 
the  6-3d  Article  of  War,  he  i^  not  ankcniible  to  iniliUiry  dii>>riplino  or  the 
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jurisdiction  of  a  court  maitial.'    III.  SC9.  Au^uJit.  1803;  Card  7434, 

1971.  IftUi  that  Si'c.  119",  I{ov.  Sts.,  providing  for  i1k'  allowance  of 
cleiki*  forjiaymttstoi-s.did  notuuthonzethecontiniiatueof  (lie  einploy- 
uieiit  of  stu'b  a  tknk  for  a  paymaster  after  he  hud  lnH-ome  retired. 
The  atatutv  refers  only  to  paymasters  in  active  sen-ice.  LllI,  S(i5, 
April.,  iSf(7. 

PAYMENT, 

1972.  Tn  the  alisentt^  of  any  usaj:i\  or  coui-se  of  dealing'  tn-twri'ii  tho 
partieti,  or  ppetial  direction  by  the  ri-editor  or  pei-son  to  nboin  tho 
reinittnnce  is  made,  authorizing'  .^ueh  a  un^e  of  transmission,  the  send- 
ing hff  vin.il  TO  a  party,  of  money  due  him.  is  at  the  risk  of  the  [mrty 
remitting;  and,  if  the  money  is  lost  in  tmnifiht.  !^uc■h  a  sending  does 
not  amount  to  a  le^ul  payment  or  disrharge  of  the  debt.*  So,  whern 
an  nthcer.  ha^  irig  in  hia  posse.ssion  eertniu  eonipany  furidn,  Awv  and 
[layahlt;  to  anotlji^r  ollii-er  stjilioned  at  aiii>tlu-r  |>ii.st.  tmnsmitted  the 
amoiirtt  in  a  {^onmiuniratioii  by  mail,  withont  any  rei^uest  or  authority 
from  the  latter  ko  to  forward  the  wiiiie,  and  the  sum  remith'd,  or  a  part 
of  it,  wii.s  loHt  t-Ti  route!  hAd  (hat  the  Ioks  niiist  be  lioriie  hy  the  ofHeer 
sending  tho  money.  XXVI,  a74,  December,  1S67.  Similarly  Aeid, 
where  a  superior  offieer  attempted  to  tninsmit  to  an  inferior  officer 
uiuh-r  his  eoniiiiHnd,  without  any  n'qurst  or  authority  from  him  to  rto 
transmit  the  <4ame,  certain  jMiy  due  tho  latter,  in  the  fonii  of  n  check 
payable,  to  b4'arer,  enclosed  in  a  letter,  which  waa  lost  or  atolen  in 
tratiM^H.     XXI.  112,  Hrcinhfr.  IHCn. 

PENALTY   EMVELOPE. 

197S.  Bdd  that  the  words,  "[wnalty  for  private  use — *300," 
printed  upon  an  ofticial  envelope,  constituted  a  suffioiont  "statement" 
under  X}\^  aet  of  July  5th,  1ns4.  i-.  l*:h.  s.  3,  which  provides  simply 
that  the  envelopes  shall  "Ih'ar  a  statement  of  the  penalty  for  their 
misnse."     60,  42.'»,  Jtihj,  1S93. 

1974.  If  the  matter  of  currying  on  correspondi-nre  lifn-omes  the 
official  duty  of  n  pul>Ii»'  (tttiicer  and  he  conducts  it  in  the  discharge  of 
that  official  duty,  he  is  entitled  to  ujte  the  j>enalty  envelope;  otherwise 
he  woidd  not  l>o.     Cai-d  27»i,  Si'j/tem?m\  MH 

*  PayiDBsten*'  clerlca  in  th<;  navy  occupv  n  'lifferent  r-Uttue^.  TJjt-y  ivi'«r  a  uniform, 
have  a  fixeil  rank,  ami  arc  Wlil  by  the  t'^.  .'^.  •■uiini*  to  I>l-  »  |n)rt'  nf  Die  nii\  y  und 
amenAhlc  at  all  Uiiies  lo  (Hat  hv  liaval  i-oml:' ituLiiial,  i^-t:  llr  purtr  Ild^l,  lo'Otto, 
!3;  Ju  n  Wn^n,  2  Sawyer,  rtWif  Trtited  Slalee  r.  B(.<gart.  3  BMiedic-t,  257.  But  an 
Exvarle  Vail  Vraiiken.  47  FH.  Rt-n.  «m. 

'Gnmcy  r.  Hnwe,  l)  Crav.  ■M\A;  Bi.vit  r.  11.^1.  li  Hfi»k..  \VM ;  Mftrl.ui  >■.  Mnrrin,  31 
Ga..  a78;  Burr  r.  Sicklen,  17  Ark.,  -m-,  Scluuui  r.  Dun.  10  W«i*l.  L.  J.,  45d;  2tVrcwJ. 
Ev.  S  625;  1  Pare.  Contr..  162. 
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1978.  TLo  law  tvpinrmn  tlio  use  of  penalty  envelopes  (act  of 
Muirh  :t.  ISTT.  c.  I'W.  s.  rt  Hinl  0.  Hiid  the  art  of  July  r>.  14*84.  c.  2»4. 
s.  3)  rcftricU  the  uso  of  «utJi  envi;lope»,  for  tbe  f  rw  tntiiami:«ioii  of 
endosuix'*.  to  "  offic-erei  of  the  UiiittKl  Slates  Oovoniment;"  ejecept  that 
in  the  latter  act  it  i*  pTovidod  "that  any  department  or  officer  author- 
ixed  to  u»e  p«iiaUy  eiivelopu*  niay  ein.'lose  tUein,  with  return  addre.**, 
to  any  peritou  or  ]>erBOiiB  from  or  thnmgh  whom  official  information 
18  der*ired.  the  «ime  to  rover  nuch  otEcial  infoniiatioii  and  endorf*emejit* 
relating  theri'to."  Ilild  therefon*  that  the  authorities  of  a  eollege, 
etc.,  whore  an  offiecr  of  the  army  is  on  duty  under  Sec.  12:25»  Bev. 
fits.,  are  not  authorize*!  to  inifiaftthQ  iwe  of  the  peniiUy  enveIo|Hi  for 
the  trniisiuiHsion  of  otheial  papers  pertaining  to  the  military  de|jHrt- 
ment  thereof  but  may  legnlly  transmit  the  same  to  the  proper  depart- 
ment of  the  Government  in  [jeiialty  envelopes  previously  furnished  to 
them  by  the  department  for  the  purpose,     t'urd  7^,  Ih-cemhrr^  18ii^. 

1976.  //(/(('  that  retniiting  officers  may  legally  us«  the  penalty  enve- 
lope for  the  transmission  to  private  jiei-suns  of  eirculiirs,  lelters.  etc., 
giving  iitfmtnation  with  regard  tu  enlistiiicnt  in  the  military  seiTii.'e, 
and  may  also  when  verifying,  by  letter,  an  applicant's  eharat-ter, 
unclose  a  jwDalty  envelo[>e  to  (K>ver  the  information  sought.     Card 

I5i*;i,  JuUj,  it>v.\. 

1977.  Jleid  that  [»enalty  envelopes  with  return  luldre**  could  legally 
be  sent  from  the  office  of  the  Commissary  Cieneral  of  Subsistence  to 
«r-<;/ftV<r«  of  the  iiiititar}'  service,  for  use  in  Iraiisiuittini;  answers  to 
imiuiries.  propounded  by  that  ollice  to  them  in  connection  with  |K'ud- 
ing  claims  of  enli«lc<l  men  whu  Jmd  been  under  (lieir  eonimand,  also  to 
the  sann!  jiariii's  for  use  iu  fiinitsbing  thai  ollice  at  IIh  i-eque-«t  with 
information  relating  to  claim??  of  third  |H>rsonR  for  supplies  furnished 
or  si-rvices  ivndered  to  the  United  Stales,  the  infonnation  .souglit 
being  official,  inasmuch  as  it  was  to  )>e  callf^l  fi>r  by  ofliconi  of  the 
Government  in  connection  with  claims  ponding  before  them  and  not 
from  the  claiiiiniits  themselves.     Card  tiii'M,  AprU^  ls9(i.  ^m 

1978.  When  matters  pei-taitiing  to  the  muster-tn  of  ITnitod  StatoS^H 
rohmteers  "n?late  oKchiHively  to  the  but«inesaof  the  Crorernmcnt  of 
the  United  States."  adjuUmts  giMieml  tsf  the  ivspetrtive  Stjites  a*«istiiig 
in  such  iimster-in  ruay  legally  use  the  penalty  envelope  in  their  corn'- 
spondence  to  the  extent  atated,  hut  any  person  using  it  must  decide  for 
hinisf'lf  whether  in  the  |mrtirulnr  i-a.-*e  it  may  k-gally  be  used,  having 
in  mind  liU  criiuiiia!  HabiHty  for  a  misuse  thereof.  Cards  4i)10,  ./uwu- 
ary,  JSffH;  HITS,  Aprif,  mO;  7381,  yotv^mher,  iS99. 

1979.  If  official  information  is  called  for  by  (he  War  Department 
respecting  State  militia.  p*'naUy  envelopes  may  be  furnishtnl  to  cover 
the  replies  under  the  act  of  July  6,  1884,  but  this  would  not  auiborj 


PERJI-RY. 

leir  use  otlierwise  for  the  biiuinc-ss  of  thn  militin  with  the.  ^aorul 
:»vcriiiin»nl.     Gird  iMiii,  JA/y.  /,v»'/. 

1980.  A  peimlty  f  nvelopo  or  postnl  c^rcl  with  return  nddrc-jw  may 
Iog:a11y  )>e  (nent  hy  a  dishur^iiig  offii^r  to  a  public  rtvditor  (a  privutA 
IjUBTtson)  to  !)*»  used  by  thi?  lattnr  in  Hcknowledifinff  rreeipt  of  a  check 
l-Wlit     C:ard  (5230.  Aj»-:i,  ISUO. 

19B1.  Penalty  envelope-*  cannot  letjally  Ik*  u.^ed  by  retired  enlisted 
niou  in  seuding  to  military  posts  for  sn]>plie^  for  their  use.  Card 
3il5.  Avi/mt,  l!iU7. 

PERJURY. 


196S.  It  i»  a  well  settled  rule  uf  the  roramon  law  that  to  i^iistain  the 
chai-ge  of  perjury,  the  evidcnee  of  two  witnesses  or  of  one  witnes'* 
with  strong  conolwrating  circumstances  U  neccesary  to  proro  the 
faUily  of  what  wa-*  te.-iTified.     XII.  tWJ.,  ^ti'tfnihci\  ISOG.  . 

1983.  Under  this  charge,  testimony  which  c<»risii4ts  of  answers  to 
question;)  going  to  the  credit  of  a  particular  witness,  or  of  other 
witnesses  whom  he  <orri>liorated.  is  '-matennl  t«>  the  JA*ne."  36,  359, 
Ko,\mhr,  1S.S9;  64,  3iil,.A'^j/,  AWJ. 

^1984.  Where  the  proficeution  introiiiic*>d  but  one  witness  to  prove 
the  lulsity  of  the  tostimony  undtM*  this  eharge.  und  that  witness  was 
OOiltradietcd  a.s  to  a  lutilerial  iJoinl  antl  ibe  accused  was  convicted, 
adf^9i-fiy  pending  the  execution  of  the  senleni-e.  that  the  unexecuted 
portion  thereof  be  remitted  on  account  of  the  failure  of  proof.  LIII, 
ftW.  May,  ItiSS. 

1986.  False  swearing  by  an  officer  or  enlisted  man  before  a  court 
m»rlial.  knowing  the  same  to  be  false,  whether  or  not  as  U>  mailer 
material  to  the  issue,  is  "  conduct  to  the  prejudice  of  good  order  and 
military  discipline"',  and  is  eogiiizabte  and  punishable  as  such  under 
the  general  (G2d)  article."     38.  .t.^y,  Suvrmfffrt;  J^'^'if. 

1986.  "  FaUe  swearing."  as  the  term  is  used  in  the  oi-der  pi-e»icrihiag 
maximum  pmiishinents,  meuni>i,  (1)  taking  a  false  oath  in  a  military 
judicial  ]>roceoding  as  tn  a  matter  not  material  to  the  ifsue:  (2)  taking 
a  fal^e  LHilh  otbevMi-c  thuci  in  a  judicial  pix)ceeding,  Iiefure  a  per«on 

I  legally  authorized  to  administer  tlin  oath  and  under  eircumxtances 
affecting  the  interests  of  the  military  service.  46,  l'II.  MftrrA,  1H!>1. 
1987.  A  recruit's  deelaralinn  us  tu  his  age  is  no  [mrt  of  the  oath  pre- 
wribed  by  tho  2d  Article  of  War.  There  is  no  law  of  the  I'nited 
States  which  requivcs  that  such  statement  .shall  l>e  under  oath.  JltUl^ 
therefore,  that  nhcn  the  statement  is  falsij  the  recruit  is  not  indictable 
for  perjury  under  Sec  5392,  Rev.  Sis.     30,  1T6,  Ft/hruary^  18S9. 
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198d.  It  iii  a  ^ticinl  rule  of  criininal  luw  that  where  thn  accused 
pleads  (fuilty.  no  te.stimony  on  the  mci-its  is  to  W  introduced.  Hut,  on 
niilifary  trials,  the  court,  even  iigiiiiist  the  oliji^eiion  of  (he  accused, 
may,  in  Us  discretion,  call  uiwn  the  judge -udvotsite  to  offer  evidence^ 
or  approve  of  hi-*  doitig  so,  in  u  <a<i'  where  sneh  evidence  i.s  deemed  to 
be  es.sential  to  the  due  iidiuinistnition  of  inilitiiry  ju-stiee.'  An  ueeused 
cannot  be  allowed,  by  pleading  guilty,  to  shut  out  testimony  where 
the  interest;* of  the  service  require  itj-  introduction.  XXIX,  I'M,  -/"/y, 
]'SGit.  Hut  in  all  cit'os  where  evidence  is  introduced  hy  the  proi^ecution 
after  a  ptea  of  guilty,  the  nccujied  should  of  courae  be  afforded  wi 
opportunity  to  offer  rebutting  evidence,  or  evidence  ns  to  character, 
shouhi  he  de-sire  to  do  no.     XIII,  4^3,  F>^>ruftry,  lS6b. 

WTO.  While  it  cannot  properly  Ije  ordt'Ttd  by  a  commander  that 
oourts  nifli-tial  convened  I>y  him  AwxW  not  receive  pleas  of  guilty,  or 
fliinll  take  evidence  on  the  inerii.-*  niitwith.stjinding  pleas  of  giulty  are 
intei-posed  by  the  accused,  it  is  yet  proper,  and  in  general  desirable, 
particularly  in  caso.^  of  enlisted  men,  and  especially  where  the  specifi- 
cjition.-*  di)  not  fully  set  forth  the  fact.*  of  the  case,  that  the  pmsecution 
should  Vm>  in:*trucied  or  advised  to  introduce,  with  the  con.-ient  of  the 
court,  evidence  of  the  circumstances  of  the  otftMiee,  whore  the  plea  is 
guilty  equMlly  h.s  wlieru  it  is  not  guilty.  This  for  the  reason  that  tho 
court  may  be  better  enabled  correctly  to  appreciate  the  nature  of  the 
offence  committed  jind  tliti»  to  e-'itintHte  the  uiea^iure  of  punisbmont 
pro|KM-  to  Iw  awarded;  and  further  that  the  reviewing  authority  amy 
be  better  enabled  t<>  compi-ehend  the  entire  tuse,  and  to  detei-mine 
whether  the  sentence  ?'hall  be  iipproved  or  di!*appi*ove(l  (in  whole  or  ia 
part),  or  shall  be  niiligut^'d  or  (in  whole  ur  in  part)  reinitleil.  Where 
indeed  tho  sentence  w  not  discretionary  with  the  court,  the  fonnar 
reason  does  not  apply,  though  in  ^uch  iiise  th»'  evidence  may  be  desir- 
able as  the  I'aj'i.s  for  a  rtoMumcmhitUut  by  the  meniiiers.  But  where 
the  sentence  is  mandatory,  the  latter  i-eason  applies  with  the  greater 
force,  since  the  mandaton-  punishments  under  the  Articles  of  War  are 

'The  |in]i<-i|>U-  thni  ni  (-aM-.s  in  wliirh  Ihc  ^>U-a  i!>  guilty  ihi-  niini  hI)!!!))!!  taketc^ 
(imonv.  A  \\-iv  \\*•<••■^'^^ar\  %•>  the  <.'i>in)>rvheiKliiiK  "f  tlu'  iwv*  UM<t  <he  •loliitc  'ff  JuHtio& 
though  fl)i)iureiitly  in  a  niifknin>  \i>A  xiuhl  ni  al  a  later  j)t'ri<Ml,  waH  clcnrly  cnuncintca 
in  eariv  jitenrral  orylrrs  of  Ihe  War  I>e|mrtiiiciil.  Tliii>,  in  (i.  ().  it  of  IKHI,  Maj. 
(ien.  .^fawiiib  I L'oiuniamlinK  thi?  ,\mjy)  <^X|ire«4u."f  himself  a»  folKms: — "bi  t-vcry 
futte  ill  which  a  ^rbwner  jiWib  icailly,  it  in  l\w  <luty  of  the  t-niirl  iimrlial,  notwitli- 
liljiiKlin)^.  to  retvive  and  to  rejMirt  in  its  proret^Jiajp  sin-Ii  evidciwe  aw  may  iiffoni  a 
lull  knciuiecttfe  of  tht^  rircuniF<tanrefi;  it  lieinij  etw^ntial  that  the  fadsaiKl  pnrtivutan 
Hhnuld  t>e  knovn  1u  ibuee  uhow  duty  it  b<  to  report  nn  tlic  <-iu<e.  or  whu  hiive  dis- 
cretion iu  carrying  the  i^ntcuixi  into  cficct."  .iitil  sw  U.  U.  2i,  ul  iK)3,  to  a  aiuiilar 
effect. 

See  now  Court-MurtittI  iMaimal  (ItfOl),  pp.  31-33. 
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in  genpnil  of  the  spvcitj*!  <|uality.  luiU  the  ivviewinj^  offit-ur  in  ui-tiiig 
upon  tho  wimv  is  rallod  upon  to  cxpivijie  un  espprinlly  ynivc  clis<Ti'ti(iii. 
In  trtijiittr/  rases  iwrtii'iilarly,  it  is  most  iinixirtunt  tlmt  all  llu-  t'lu-I-s  of 
the  onsp — all  circuiustnnces  of  cxtonuiition  as  w-.^ll  iis  nf  'igurniviit  ion — 
nhoutd  lif  I' x  hi  bite*  (I  in  ('ri<leiKf.  111.  (147,  Sr-pti'mha;  J-'id.i;  VI.  370, 
S^pt.fuJf,-t\  ISO'i.  Ill  pnirtici.'.  the  iilisL-nco  of  evklent-e  to  illiintnilo  tlio 
fjffcmv  ha**  lieen  found  [^wculiiirly  I'liibiirrassiiio- in  rawi'K  of  ritwrffrn. 
In  a  iiiujonty  of  (bost-  nL'<ey  in  which  tho  ph'a  U  "yiiilty,"  tho  rpcord 
u  foiitid  to  contain  no  testimony  whiitex'er;  and  a  full  and  intrllijft'nt 
comprehension  of  the  nature  of  the  offence— whethei- desired  ui»on  the 
ofiginnl  Tvview  ai  the  pmceediiips  or  tijion  a  subsequent  iipplirnrion 
fill"  reniUsitm  of  sentence— is  thus,  in  niiiny  instanee-i.  not  attiiiimble,' 
XXVII,  180,  Sf^pt^mh^f,  ISffS. 

1990.  It  not  nnfre<]iiently  httppens  upon  trials  of  enlisted  men  that 
the  aceused.  in  plendiiij.'-  tfuilty.  will  proeeed  to  make  a  Hl'ifrmfut 
(oral  or  imtteiij  to  the  court,  which  is  in  fact  !ni-ot>*iKtfHt  with  the 
plea.  Thus,  in  a  ("ase  where  the  accused,  being  «>vidently  itfnuriint  of 
the  forms  of  law,  pleaded  j.milry  ''^  '"^  artiticially  worded  charge  and 
specitifation,  and  immediutrly  thej-eution  made  an  onil  stntcinenl  to 
the  court  of  the  particulars  of  hi**  conduct,  settinjr  f()rili  fiut.s  qtiito 
incongruous  with  ins  plea,  and  no  evidem-i-  wbnievcr  wa.s  inlrodnccd 
in  the  aiJ«; — hfUI  that  the  (ttatemi'nt,  rather  than  the  pint,  should  Ijc 
re^rded  as  the  iiitt-Uigent  act  of  the  aa-used.and  that,  npon  conwidor- 
ing  iKitli  together,  the  accused  should  not  W  deemed  to  have  confessed 
hisgiiilt  of  (ho  s|»ecitic  charge.  VIII.  2~A,  Apn't,  ISii^i  XVII,  48, 
Jttnt:^  /**'>>;  XXX.  WA,  Jnhj,  ISOO.  In  such  a  cn-se  the  court  will 
properly  foimsel  the  accused  to  plead  not  guilty,  or  dirert  such  plra 
to  l»e  entered,  and  pi-oceed  to  a  trial  and  inve.stiptt.tnn  of  the  merits 
(A"!,  S.'iT,  'AIM,  Septvmher,  /'W.{):  the  jiidge-advtH-ate  introducing  hU 
proof  preci»ely  as  under  an  ordirmry  pb-a  of  not  guilty.  61, 3it+. .s'/y*- 
Ufinhcr,  28^,  And  where,  with  ii  pb-a  of  guilty,  there  was  otfei-ed  by 
the  accused  a  written  statement  setting  forth  materini  i-ircnin?.tjiiu'e» 
of  (Setfuuation,  and  the  court  without  tnkingany  tcstitnony  whatever, 
or  apparently  regarding  tho  .statenient.  procot^dcd  to  couvicticm  and 
^ntence;  adrnf^eif — the  ease  being  one  in  which  the  .senteuce  had  been 
partly  executed — that  this  a^-'tion  constituted  a  rciisunable  ground  for  a 
remitision  of  a  portion  of  thepuni.«iliment.  XX,  l:iO,  127, 177.  .Vcecm- 
/«r,  iSG5/  XV.  142.  AprSf,  JSO-"^:  XXIX,  421.  Xowr,'^r,  1869,- 
XXXII.  052,  May.  Ifi72:  XXXllI.  42.  -/"j,^.  m72. 

1991.  Wherever,  in  connection  with  the  j>!ea  of  guilty,  a  stateuieat 

'  St-e  views  <>(  t\\v  Juil)(»^Aiiv.M'iiti-  Gom-ml.  rolutiiiji  to  the  subject  oi  lliis  jutm- 
grapli,  puMUlivd  itt  (>.  C.>1. 0.  U»,  Ildqn!.  oi  Ariity,  1877. 
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or  confojtriion.  whctlicr  oral  «r  writU'ii,  is  intorposod  by  tho  ni-cused, 
both  plea  Hn<l  stjiteuicnt  t^boulil  )Hi  i-onsitlored  to^fether  )iy  Ibe  I'ourt; 
and  if  it  la  to  Im*  ^^utherod  fi'ODi  the  i^litti'iiiont  thnt  cvidcMicu  exists  in 
roguni  to  the  alleged  uffeiict;  wbicli  will  eonstitute  a  defence  to  the 
cburjfe.  or  relieve  tbe  accused  fntm  a  tiieiisurc  of  culpMlVility,  the  court 
will  properly  call  u|Mm  or  |>ennil  t-he  juHjfo  iidvocHte  to  obtain  and 
intniducc  Htieb  evidenre.  if  praetiwihlo.  XIV.  585.  rtStt!.  ./u/i.',  JSfJS,' 
XXV],  5t{-J.  M.it/.  /.%.s';  XXVIll,  ld3,  Afpiemffer,  IHOS;  XXIX.  II, 
348,  'fun^  and  OcUlff.  tSCO;  tISS,  Fe^mutry,  iS70. 

1993.  It  hH-s  not  iinfiv(|itently  hapi>»^n«l  that  enlisted  men.  charged 
with  dati-rti'm,  Imve,  in  <-i»nncction  with  a  pica  of  ^^fiiilty^  ]na<ie  a  state- 
□tent  dii4clainnng  bavin^.''  ha^l,  in  a^nsctiiinf;  themselves,  any  intention 
of  afiandonintj  tJii^  service,  and  slntiiitf  fact->*  which,  if  true,  eonstitnte 
a ItscniT- without" leave  only.  In  .sucb  a  vwm-  the  accused  cannot  in  gen- 
eral fairly  he  convicted  of  desertion  in  the  abficnce  of  ait  invi^stigation, 
and  the  court  will  prrt]icrly, therefore,  induce  him  to  change  bis  pic*, 
to  not  guilty,  or  direct  this  plea  to  be  entered  and  take  such  evidence 
ax  may  he  attainnbic,  to  show  what  offence  was  actually  committed.* 
XX\''l.  5(Jl>.   M<nf.  ISGS. 

1993.  Stntcuientri  incoosistenC  with  the  plea  have  not  rarely  been 
made  in  cuse.s  like  Ifirceny  where  wevenil  distinct  elomenlj^  are.  mjuticd 
to  constitute  the  crime  in  taw.  For  «\xampb',  a  floUlier  will  plead 
guilty  to  a  cbargo  of  larceny,  and  thereupon  make  a  Htateuient  dtH- 
cliiiming  the  peeuliar  intent  (animus /nmnd!)  neeeHsary  to  the  offence, 
thus  really  ndmlitiiig  oidy  an  unauthorized  taking.  In  sueh  cases  tbe 
court  will  propt?rly  instruct  the  accused  that  he  should  change  hitt  plea 
to  not  guilty,  and,  if  he  declines  to  do  so,  will  properly  call  upon  tbe 
judge  advof-ate  to  introduce  evidence  showing  the  actual  offence  com* 
niilt.'<i.     XXVIll.  G7T,  •/"«''.  /-StJO;  XXIX,  ij:<»,  J-\h-mrt/,  mO. 

1994.  A  court  mari-ial  \>  authorized,  in  nuy  cH.se,  En  ito  di.<*cretion,  to 
jHM-iuit  an  (iffused  Xk\  withdr«w  a  plea  of  nut  guilty,  iind  Hubfititute  one 
of  guilty,  and  f/.r  fvmt,  or  to  withdraw  either  of  thcso  general  pleas 
and  substitute  a  special  plea.     And  wherever  the  aeensod  applieit  to  be 

'The  WWM  of  thu  Jutlpf-.\»lvni-jilt*  lii'iKTul.  lut  pnwimxl  va  %\  Iflfi0-]©ft2,  have 
twen  atlnplwl  in  lhi»  f-eiienil  itnlerv  uf  \\\v  Wiir  IH-mrtnu'iit  ari<l  in  immeroim  r-rilerj 
\A  tb«  various  iiiililary  <U>{iurlim>iit,  iw.,  fouimiinMH.  In  li,  (',  M,  (>.  2,  War  t'ejit. 
1872,  tlie  Sctrrelary  <'t  Wur  ulfjTrvfH,  in  rcguni  to  livo  enptts  uf  ftjlilitTc.  ui^  fi<Ili>w!i: 
"Th*"  written  i^lutfmeiitsvinbinitttxi  liytlwiiLfUSwl  nre  ciinlra'lictory  o(  their  pl«u»  «if 
•Ruilty.'  Tlnn'iiurlHliimUl  UaverfKiinlfl  tlii^i'  i^lati>iuuiit»>  as  nt^itlmluinif  llif  fffe*1 
<if  their  j^U-a^.  anil  f<1iouIiI  huvt>  \\aA  tht.-  mvd«.-(1  ini^nictL'^  lut  to  thc-ir  logal  riKhU, 
imil  »(iviH.'H  tri  I  Imntie  tlivir  plpiis  willi  it  vifw  In  Ihe  heiirinjj  <if  ti^timony.  It  not 
uiifrfi|Ufnilv  tia|i|)i'iiH  lluit  wiMk-rw  ilii  not  uii<]un>tuti<l  iIil'  li-pil  flilft-rcntT;  lietwfcn 
alMC»i-e-«ithmit-lriiV(r  iin')  'U-wrticn.  tir  uio  wh-illy  untihli- 1'>  ili«friTiiiii»tt-  to,  to  th* 
^raile  of  tlit^ir  offt-new,  »*•  dflvniiini-'l  liy  llwir  niotivffi.  They  tlnw,  Mmietimen, 
itnioranily  iiIohiI  guilty  mid  un-  M-iiti-iict-il  fur  iTiiiiii>  of  uliicli  ibvy  may  !»■  arluallv 
ianoueul.  Tltt-  iifoLfflititw.  tiudltu^s,  and  sentences  arc  dlsajrtjrDvoJ."  Autl  sw;  ci. 
C.  M.  O.  81,  Wmr  I)«i.t.,  JW6. 
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Allowed  to  change  or  modify  his  plou,  the  ■court  should  in  general  con- 
sent provided  the  application  i*  made  in  good  faith  nnd  not  for  the 
ptirpo-^e  of  deUv,  and  to  gitint  it  will  not  result  in  uru-etwoiialily  pro- 
tracting the  inveMigation.     XXX,  072,  October^  1S70. 

19d&.  Ohjecttonn  to  the  charge.-!  ur  (•|>ocificatioii-'>  in  ntatti'l'>*  of^^T/n 
should  he  taken  advMiitiige  of  liy  .s|)ecial  pleas  in  tlu^  nature  of  pU-a.i  in 
ttlifttement,  or,  )>ctter,  hy  niolion  lo  strike  out-  Such  are  objections  to 
the  :^t>cciti cation!*  a.s  inartilicial,  indi'fiiiito.  or  redundHot;  ur  ».-<  mi!<- 
naining  the  accused  (or  other  |>ers<>ns  required  !(►  he  specitiol).  or  mis- 
de^crihing  him  as  to  hit*  rank  or  office:  or  a.s  containing  iu!«ufficicnl 
iillegntions  of  lime  or  place,  &c.  In  such  cases  the  oNjeclion  should 
be  raised  by  u  ^ipecial  pleu  in  alxLtenient,  or  hy  motion,  In  order  tliat 
errors  capable  of  aiiienduient  luay  be  arnended  on  the  sixit  by  the 
judge  advwate.  and— the  plea  of  tn>t  guilty  (nr  guilty)  lieing  then 
luado — tiie  trial  may  prtH.-eed  in  thii  usual  manner.  Ohje<-tiun.s  of  this 
class,  not  thus  taken,  will  pro|H'rly  bo  consideix-d  as  traltyed  by  the 
plea  of  guilty  or  not  guilty,  and  theij-  existence  will  not  then  affect 
the  validity  of  the  prweoding»  or  senteufe.  V.  577,  /MwHlttfr.  JSOJ^; 
VII,  s»»4,  FSmory,  JSOi:  IX,  .-ilS,  An.jmt,  JUdi;  XV.  III.  Jfurcf,, 
ISeo:  XXIV,  14<J,  Jannanj.  /.Wr,*  XXV,  100.  Sf/'teiuber.  1^07; 
XXVni,  37-J,  F^hro'inj,  ISO'J;  XXX.  ■Iii^,Apr>X  1870;  XXXIV,  33, 
Nnmnher,  1872;  XXXV.  45tt,  Jtuu^,  IS'7.',,-  XXXVIIl.  654,  «/iww, 
2877:  LI.  144.  F.hnmmj,  iHH7 ;  LVI,  a4^l.  May,  ISHH. 

Whore  without  preliniinury  olijecti4>n  the  moused  pk-ads  guilty  or 
not  guilty  to  a  specification,  in  which  hn  is  incoiTcrtly  named  or 
de-sRlibed,  sucli  plea  will  tie  i-egarded  as  an  admission  hy  the  aivused 
of  his  identity  with  the  pcrs-on  thus  designated,  and  lie  caniiitt  there- 
afterohject  to  the  pleadings  on  account  of  misnomer  or  inisdeseription.' 
V.  577,  Dfv,uJm%  Ml!,;  XV,  117,  Mm-ch,  ISGo;  XXV,  HMt,  S,pt.-m- 
inrr.  hSfiT;   lil,  14^,  Fhnm,'y^  lH?i7. 

1996.  Facbi  and  elrcum.stance.s  which  are  properly  matters  of  evi- 
dence ai-e  not  legitiumtn  .-ubjects  of  picas;  as.  for  example,  eireum- 
filanceji  going  to  extenuate  the  offence.  Thus  fifltl  that  good  conduct 
of  this  accused  in  Iwttle  sulisequent  to  the  commission  of  the  offence 
charged  could  not  properly  he  presented  in  the  f onn  of  u  plea.    V  1, 7ft, 

'ObjecliuiiH  tn  the  cttarKtw  and  )^|><.\'inL'aliunf  on  itvouinit  'A  niuttor  vl  iniM<ir^''r,—»M 
ihat  tlifv  (i<>  not  rnntaiii  llii-  nt-i-c-'-sarv  HlU-pilidrif.  nr  drln'rwi.-.-  iln  not  »v\  (<irlti  fnols 
cotiDlilniintt  niiiititry  nffeni^^,— tihuiifii  )>n>i>i.Tly  Ih^  iiimte  Mt  tlip  uiimi.  of  tin-  iin>- 
oeedinen  hv  a  r-jn-rial  \,\v»  in  llif  iinluru  *A  a  tieniurrrr,  or  they  uill  In  i;eiierHl  l» 

fi<i,  <ibjt^:tioni< )ioiofr  to  Iho  lefral  ronrtiiution  ur  cDwipmtffrtu  fi(  xlw  i<iurt.  or  In  ita 
jttTimticiii/n,  nhqiild  alw<  iirnjifily  tn-  jiju-t-inlly  i.'''*^'*"'^'^  wh4.'u  the  accwseil  is  tlret 
rallfHl  uptm  Co  (ileiul;  valid  (>l>jf<ii»nti  nt  this  rt"!i'n(  rluiraiier,  liowever,  arc  not 
wTiiivd  ifthe  BrcLiifcMi,  inwtwiii  n(  (.iibiiiiUinit  a  w|»ec'ial  iilt-a,  |>lf-a<l»  ■I'Vfr  Ui  th«*  nierita, 
eince  rantrtU  cannot  conft.>r  jurisdicUun  oa.  B  caurt  waixial  wbere  none  exii<ia  in  law. 
tf(%  {  lOiiL.  atiUf,  and  tntte. 
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April.  J864>  So  /nit/  that  the  fact  thiit  the  charge  was  preferrod 
Ihroujrii  personnl  hostility  to  thf-  tici>usctl  whs  not  muttor  for  plea,  luii, 
if  deiiired  to  be  tiiken  iiilvuntHgy  of,  should  Ih-  oflenni  in  evidence. 
XXXIV,  551,  OcOJmt,  1873. 

1907.  A  plea  of  ii  restoration  to  duty  by  coni{H>tent  authority  with- 
out ti"ial.  undt'f  the  Army  Keguhiticns,  is  in  the  nature  of  a  pli*a  of  a 
const ruetivc  pardon,  and  a  good  speeial  plea  in  linr  nf  trial.  Hut  going 
to  Trial  on  Ihe  gotier»l  i-^suo  waives  it.'     XLIX.  1*4.  ^f^ll{,  JfiSo. 

1998.  An  individii:il  pardon  must  l>e  pleaded:  Hnt  a  court  is  lw>Httd 
to  take  judirial  notire,  as  ntTerting  its  juiHsdirtifin.  of  a  genevnl  pariJon 
or  amnesty.  Thus  wheiv  a  coun  martial  failed  to  do  .so  iti  the  trial 
of  n  dp.serter  who  had  returned  to  service  under  the  tiM-ms  of  the 
rjnnesty  prorlamation  ni  ^lan-li  11,  iHiin,  tliis  faet  appearing  from  tho 
ttpecitinition  to  tho  charge  of  desertion  upon  which  he  was  tried,  it 
wa.s  Iield  that  the.  court  wa-s  without  jnrisdietion  of  tlie  offenee  and  that 
the  Irial  liad  was  illegai.     Card  l'.i74,  Aj'fi/,  JS96. 

1999.  Where  an  accused  declined  to  plead  on  thegi-ound  thathowaa 
ao  much  under  the  intliienec  of  li<|Uor  at  the  time  of  the  acts  ehai*ged 
that  he  could  not  rcmembei-  what  orciirrcd,  h'h/  that  the  court  prop- 
erly directed  a  plea  of  '"not  guilty"  td  be  entered.  XLIX,  545, 
Decvmher,  JSSit. 

2000.  The  fact  that  a  sergeant  has  Iieen  reduced  to  the  mnks,  con- 
lined  ill  arrest,  and  required  to  porfoiui  work-under  the  custody  of  a 
c(iMitin<?l.  llKMjgh  such  a  dispoesition  may  bi?  in  excess  of  authority,  can- 
not constitute  a  legal  plea  in  l>ar  to  a  trial  upon  the  charge  for  which 
he  was  arrested.  Such  treatment  is  apposite  to  the  case  only  a«  enter- 
ing into  the  consideration  of  the  question  of  the  i^ufintum  of  punish- 
ment upon  conviction.     XLVII,  S4i!,  Jultj^  ii<S3. 

POST  COMHAKBES. 


2001.  A  poKt  coinntander  cannot  properly  allow  bis  post  to  become 
an  asylum  for  fugitives  frotu  civil  justice.     XXXVI,  450,  May.,  1875. 

2002.  U'-hi  that  the  commander  of  the  prisrin  post  at  Alcattnz  Island 
WHS  authorized  to  miike  aitd  enforce  all  necessary  and  proper  regula- 
tions for  the  safe  keeping  and  government  of  tho  military  pHsoners 
there  confined;  that  he  might.,  hy  the  use  of  force,  if  needful,  but 
using  no  more  force  tluin  was  necessary,  prevent  civilians  from  land- 
ing on  the  island  in  viohition  of  the  i-egidallons,  and  put  such  persons 
off  the  island  as  had  landed  there  contrary  to  the  same;  that,  in  an 
extreme  aisc,  as  whci-e  »  civilian  engjiged   in  aiding  a  prisoner  to 
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wcspe,  and  no  other  mean!^  of  prevention  would  a\'ail,  he  mipbt  prop- 
erly order  the  pjirty  to  Im-  fired  n|)on  by  tbe  guard.  XXXII,  ASS, 
April,  WS. 

2003.  Wliereageneral  court  iniirtml  has  hccD  convened  at  a  inilitui*}' 
po«t  tiy  the  (h'lmi'tinent  rouHUUiuU'r,  the  eomiimnder  of  tlie  pt^^t  is  not 
eiiijH>wered.  in  the  uhf^ence  of  aulhority  from  Mich  .superior,  Ui  refer 
casee^  to  tbe  eourt  for  trial.  Sneb  itetion  lia»  tKJEiietinKv^  been  lakcn 
and  ar<|iiies(M><I  in.  but  (untet^s  s[K-i.-iitlly  Kulhorized)  it  i.s  inx^gular  and 
a  tmriM-eiuliug'  nf  hi^  pn>vinrP  l»y  tlje  post  eoniniunder.  XLI,  30*'», 
July,  JS7H. 

8004.  A  Poyt  eoininander  am,  in  his  diseivtion.  exclude  nil  ijerwinn 
oilier  lliiin  those  [»eh)iiginjr  to  his  [wst  from  \mHi  iiml  ivservation 
grounds,  hut  hHouM  ho  atlrnit  eveiylwdy  except  one  individual  a^iinst 
Khoin  no  eliarjre  of  wrtmjj  iloiii}^  existed,  sm-h  action  would  Im  eon- 
sidered  an  iilnise  of  disi'it^tion  on  the  pni-t  nf  the  |>ost  eonununder. 
Card  2(!Ky.  Oct<Ar.  IH96. 

FOBX  EXCHAROE  OB  CAKTEEK. 

2005.  The  ]K»rit  exehangn  (or  canteen)  is  (or  was)  in  no  mi\B&  a  post 
tnider  but  an  estahlifihnient  created  wolely  by  military  orders.  Card 
14:t(i.  .My.  !sUZ. 

2008.  The  rrliition  whieh  exi^t^  t»etween  the  post  cxchanjro  and  the 
officer  in  chiirpe,  as  to  (he  custody  of  its  fund.^.  is  not  situply  that  of  a 
gratuitou.-i  Iwiihuent.  In  a  ciisc  of  suih  a  Iwiilniont,  the  Iilw  oidy 
nM|uircrt  slight  dilijjem'e  and  makes  re.s|x>nsih]u  only  for  Jfl'o^s  nc(jli'ct. 
But  the  liability  here  \n  more  than  this;  the  custody  of  the  fund.>(  is  an 
official  duty,  devolvinjr  a  material  trust,  and  in  the  clischarfji^  of  that 
duty  a  greater  degree  of  care  ift  ro<|uirpH.  So,  where  the  officer  in 
charge  of  a  post  exchange,  in  conveying  the  fundtt  of  the  exchange 
from  the  post  to  a  bank  in  tho  town  for  deposit,  placed  them  iu  a 
package  inside  of  the  breast  of  his  bloiLse  which  was  without  pot-kets, 
mnd  tbe  package  slipped  down  and  was  lost — held  that  the  officer  had 
not  used  duo  cure  and  should  \u'  charged  with  the  nmount  lost.  64, 41, 
Jwu.  1.-0)3. 

2007.  Where  tho  officer  in  charge  of  a  post  exchanyr  at  a  post 
adjoining  a  city,  hnviiig  in  his  hiiiids  for  deposit  in  hank  an  nmotint  of 
alKUit  one  thou^<flnd  dollars  of  pot^t  exchange  fund?i,  instead  of  peri-on- 
ally  attending  to  the  depoi^it,  sent  in  to  the  bank,  with  the  funds,  the 
post  exchange  steward,  who  npprnpriHted  to  hi."*  own  nsc  n  portion  of 
the  amount  and  did  not  return  lo  the  post  till  urre.sted  b^-  the  civil 
■  Ruthoritieji — /<W  that  the  officer,  not  being  a  mere  bailee  without  com- 
I  poQ»atioD  but  an  official  charged  with  tho  custody  of  the  funds  in  a 
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public  fuijacity,  had  not  Uiken  tbc  dcjfree  of  care  properly  ret^uircd  of 
liirii.  iintl  wii.--  rettpuiijiilile  for  tin*  iimount  l«)st.     M.  ISS  Mnr^h,  tSff^. 

2008.  A  post  cxrhungo  wuw  enteiTd  and  rolibt-d  of  n  wmii  of  money, 
(■on»istin{;  in  part  of  that  day  V  rec(?ipt»  and  in  part  of  n  .entail  and  iva- 
ttonnlilo  sum  left  l»y  llio  officor  in  chiirpe  with  the  exchiingfl  .■steward, 
to  make  ehaiij,'*;.  I'luler  |)ur.  337,  A.  K.  {par.  4,  (i.  ().  4*i,  A.  <.t.  O., 
18fl5),  the  officer  in  charji^e  is  not  rtjspousihle  for  the  day's  reccipt» 
till  turned  over  to  hiin  liy  the  f*tewarii  <it>  tbi'  fi>llowinj»'  inomintf. 
Jithi,  in  the  absence  of  iniy  evidenee  of  negligence  or-  want  of  pre- 
caution on  hiH  part,  that  the  officer  wa»  not  legally  liable  for  the 
aniimiit  "f  the  lofw.     08.  437,  JA/iv-/*.  lS9:i. 

2009.  Ttie  p<ist  excliungi-  is  n  part  of  the  adiuiniirtrative  niaebinery 
of  the  army  etstiihlii^hed  by  army  iTrgulations  which  have  the  force  of 
law.  A  fnuid  eoniinitteil  by  the  stvwiird  of  a  post  exchange  in  it« 
niaiuigenierit  is  tberefon?  dearly  a  tniliiary  (itfem'o.  Card  5^55,^ 
Km'fmhei' ,  /WW. 

2010.  .\  ]w>sl  exchan}»i*  in  not  a  rorjMinitfnii  but  merely  pm|>erty' 
api>iTtaiiiiiig  to  the  organizittioiis  fonstitulirig  tln^  garriNon.  It  \n  a 
oo-operatirn  »toro  Iwlonging  to  the  persons  or  orgnnization."*  whieh 
have  paid  for  their  shares  of  it.  Articles  doiiat*M!  to  the  exchange  are 
donated  to  the  ownei"?*,  and  wiich  arlicle.s  whnoUl  lie.  eonsidei-e*!  as  part 
of  the  a-fwetH  of  the  exchange,  to  lie  turned  over,  or  accounted  for,  hy 
its  uienilnTs  to  thriv  successors.     66,  T27.  ^f"|J,  ISO^. 

SOU.  Ifil'l  (Jiinnary,  181)2),  that  the  nppropnatton  in  the  existing 
anny  appropriation  act,  "for  fuel  and  lights  for  cnli.sted  men." 
inchided  the  fuel  and  lights  required  at  a  cnnteen,  .since  thus  used, 
they  aiv  for  "  fnlistt-d  nu'n"  almost  if  luit  ijuite  as  niu«-h  as  when  used 
in  their  phiees  of  nie.-<sing  and  sleeping.  But  hi-ftf  otherwise  as  to  the 
eiilf,  to  oi"  for  ii  canteen,  of  artiolcs  for  fuel  or  light,  for  ca.sh.  The 
act  authorizes  such  !.ale  to  "offieer*i"  only.  And  though  the  official 
in  charge  of  a  cant^;en  is  a  conimipsioned  officer,  a  .<iale  to  him  of  such 
material  would  not  be  for  his  iu*e  hut  for  that  of  the  canteen  and 
therefore  unauthorized.     51,  2:li>.     ./auuarif,  I'^f/^. 

2012.  When  the  post  e.xchango  (then  culled  canteen)  wa^f  of  a  pri- 
vate character  It  war*  held  that  stoppage.s  of  pay  could  not  Ik'  tnad^  to 
reinibui>ie  Uwsejt  of  crtntet-n  funds;  and  at  that  lime  the  Treasury 
Department  itl-ict  held  that  canteens  were  taxable  by  the  Government. 
Subs4f(pieiitly  (in  l^iitT)  the  Treasury  De|jarlnient  held  that  post 
exchangfs  a«  ttien  organized  under  the  orders  of  the  War  Pepart- 
ment  were  government  instrumenialitieft  or  agencies  and  were  there* 
fore  not  taxable  under  the  internal  revenue  laws.  The  funds  of  the 
jKjst  excbuoge  are  moneys  used  in  carrying  oti  this  public  agency, 
and  thy  Government  has  a  right  to  pi-otect  its  iu^t rumen tidt ties. — the 
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fv*'tnh!Lshmc'nts   tlin>iijrb  which   it   rarries  nn  public  l>tisiii(>Ns. 
thnrefore  that  wtoi)pRjr{'H  aguinst  the  jiiiv  of  ofijccre  and  cnlistfd  men 
liwv  Irgally  br  made  to  n'iinl)ur.sp.  tho  post  cxt'bunjre  fund  on  a<»-ount 
of  NtjiJH'if  for  which  wiieh   oflicei-s  imd  cnlistt'd  men  iirc  iTsjwnHihle. 
t'ard^  :-JlTl.  -/'/«/,  iS97;  71S(),  Orfof,.r.  JS09. 

2013.  The  post  exchange  (fomicrly  €:antt*en)  was  not  established  by 
Congress  but  Is  niuintutned  under  .sitrrial  ntgtiliLliuns  propnn-d  l>y  the 
War  Df'iMrtinent.'  It  in  n-i-ognized  a^  agovernnK'nt  in-strumi-ritality. 
and  ha^  been  recogniiw'd  by  ('ongrpj*.-*.  l>y  i-ofcrem-e  to  it.  in  iiLtHof  June 
13,  1800  (36  Sliit«..  154),  and  of  Jidy  16,  18W  (:i7  Stats.,  178).     CHrd 

3014.  A  puHt  pxfhange  in  not  h'^n^lly  linhh!  for  local  ur  municipal 
taxeu  or  licensej-,  on  tbp  sale  of  coniniodities  ftir  the  excliwivc  u«e  of 
pernons  in  tlip  nitlilary  Hi>rvici.';  such  t-xehan^-c  belugas  wan  n'<-<»gniiwd 
by  the  Court  of  Claims  (in  Dugaii  r,  I'nitcd  Stnii-s)  an  iiiMtniiiU'iitAlity 
of  tbo  Government  of  tho  United  Slafi's.'    Card  73:^4.  Nm^einhv,  JKOh. 

'See<».0.4ti,  A.O.U.,  18it5,  ns  Binf^xled  by  I'owt  Kxchange  Ketculntione  oi  Febra- 
«r>-  2,  IMOl,  pniwisnt  1<>  (*!■.  ;W  of  ilit-  army  ai-t  of  l'(l>niary  2.  ]ltn]. 

•Ill  the  tnuv  ai  TtioinaN  U,  l^upui  '■.  Tlio  I'.S.  ilt-i'i<1t.il  Jimo  5.  IWW  (34  Ct.  C'lu., 
■t-SKi.  ilie  Omrl  imi\:  "  I'n-lvr  i'cifi  Kxchanui^  liwulalimiH  iwloiilt-il  by  the  War 
I>«>)nirtiiH'iit,  iiTnl  piibUflii'il  by  Ucntnil  OnbTy.  Nu.  -tH,  TIofl<li)iianpr«  of  the  Anny, 
Jiify  'iii,  181I.5.  \n'ifi  i'XL-baiiK>^'X  were  i-ftiLbHi'hol  unil  tlit-  (.'omnuLti'lciv  nl  eVL-ry  [juot 
therpby  rRr)iiin>(i  Id  inMtimtottic  tuiim*:  fufli-i  niiari,  miT,  omuistriJcl  a^^  thirviii  i>piv 
Nidnl  k  Hiiitiililf  laiiliiiiiK'or  nHiiii,-<  Iheri'fur  ami  tu  ilHail  mi  uHliTr  to  t-e  iit^igtmlvtl 
■K  '"ilHcer  in  rhanif '  tf  ntaiiaip*  lh*>  Uihiuw*  ami  afiairs  of  tuoh  cxchiuiiCM  under 
thtiffiiperinl^iidenif  niai'iiunnl  cunrnt^linsof  thnH- Dflirpr^.     »    »    • 

"Sm-h  exi-hariKw  wen-  lirnt.  <\T^n\u-A  iind<?r  (icni^ral  Onicr  No.  10,  Adjutant* 
iienenil's  Office,  Fvlinmry  1,  IKrt^*,  ami  ac  thus  organ izcii  fiupi^n*i:le'i  the  "rani«?rifl" 
which  -Ki'Tx-  oiyiinizivtionH  in  rlie  ruitimt  of  oonul  cliilw,  viiluntArily  fitrmi>)l  br  the 
MttiH-rs  of  a  rt-KiiiK'nl  or  other  (Timmunt!  with  tlieir  own  mooey  and  oinnducted  mJe- 
]ien'lerilly  of  tbvir  nfficial  ""Uitifc,  Hf  ">•  are  ailvined. 

"Tlitw  (HiL-iftl  rlitlw,  kiiiiwn  &if  'I'aciteenB,'  Wfre  orKUiiized  after  tin-  ofliw  of  fuller 
in  thf  army  had  tieen  aboliiihM  by  Ihe  art  of  July  *i8, 1H(M3  ( 1 J  Stat.  L.,  'MM).  Tlioy 
were  beld  liable  to  internal  revuiiue  tax  the  same  vjf  MX'ial  dube  in  eitiee  wiling 
manuturliiKHl  tnlmi'ro,  (-i^nirf  and  liquors  In  tbi-ir  incmlxTH. 

"Uy  the-  aot  i-f  January  2M,  18»;(  [21  f^tiit.  L.,  4::!ti;  2  Supp.  Hi-V.  Stiils.,  ;«].  ik»I 
Inuier-liiiw  in  ounut'tion  w  illi  the  military  service  werv  ftl>»>  iilxdisbeil,  ami  inllow- 
ilift  thi>>  ['atiie  till-  e^'iabbi'linient  nf  'ihm^  I'xi'btts^w'  by  the  rt^luiluiiH  tbiTi'fur, 
Ituhlinht-d  ill  \nvh.  nf  afi>n-.-<tid.     •    •    • 

"On  tbe  ap|>lii.-«< lull  o(  (hi.-  rlniitiant  nVji-t  Exflianp'  Ofliwrat  Jeffemoii  llarnK'ks, 

*    *    *     lliu  ConiMit»>iurK-r  uf   Inionml   Rt-vi-um*,  under  Rcvlw*!  8taliitee, 

M'i&.  no  ftiiK'ridr.l  by  «:-(lii-ii   17  of  the  utt  nf  Mnrcii  1.  IsTH  {■M\  Kfiit.  L, 

1.  %Vi\  1  tSu|)]i.  Rev.  ^tat.  \>.  'i-tl ),  nia«K-  uIIowhikii'  i^r  iiuiinla  in  lii»i  luvur  for  thu 

vj«yinent  to  bim  of  thi^  ifi>ecial  tax  (<u  pajil  iim)  the  CotntuiiMtoniT  oi-rtilieil  Ihc:  eaa» 

ioT  iHiyiiiriil.     •    •    • 

"Tbe  dwi.-iotio(  theConimispionor  presumably  l«wl  on  '«ni?Iaftori'  evidenw  of 
thefa4-n<'  niu"  tliat  ihe  niy^t.  fxtOiiuiice.-^  »o  i:5*tanl i.'^bcfi  wi-rc  "no  b^nKf'r  iIh^  mere 
social  WubM  Ihat  Iht?  old  ranli-eitH  viert','  but  that  thi-y  wfre  'limutrlit  innii-r  the 
<x>tnpletvtoiHriil"f  theSi-creiary  "(War  by  tbe  ri.^KuIation^iL"Ki>vi:'niiiien[alai|Ecii<'ie«' 
and  for  that  n'HHoii  Ibe  ('{wtrinl  tax  wil'  not  rv<)»inMl  to  Ik'  paid  by  post  exchnnsra  as 
'dealers  iu  olfoniarfrarinf,  ur  aw  hijwor  diali-rs,  or  nmlt  lu|nor  dfalers.'     •    •    • 

"Tniemeli  csi'lianu^Hbav?  not  ')wn  aiitbori7.v<l  by  dir«<'t  legislation  but  Ibe  Preai- 
dent  has  th*>  iindonbi.^d  [mwer  to  .'Hiablish  mips  and  rejmlalioiw  tor  the  piwrnmcnt 
*if  the  army,  and  wbitlmer  ruli-s  and  onlt-rs  \itv  pronmlnatnl  thnnifili  Ibe  S<«crHary 
wf  War  'uiij«t  be  nA-eiveJ  us  Uie  acts  of  ibi.'  KxecutivK  and  uc  Hucb  K-  bindini;  upon 
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2016.  /W./  tlmt  the  ncl  of  Congress  of  .Tune  IS,  ItiOn  (2(i  Stete.,  154), 
prohihitiiijj  tho  sulo  of  alcuholir  liijiior.-^  tieer  uv  wino  to  enli»l<'<l  iiiL'ti 
in  any  aihtet-n  nr  in  any  ri>i)rii  f»i'  Imildiri]^'  jtt  any  ipirrison  or  mililjiry 
po*t  "in  any  StAte  op  Tfrriiory  in  whiili  tho  j^iftlo  of  alcoholic  Iiquor>*, 
bocr  or  wine  Wf'iv  prohlliit*'<i  by  Uiw  "  (Uh'-s  not  apply  to  llie  Stale  of 
South  ('arolinft.  tin-  mli*  of  >.iu'li  licniors  iM'-iiig  rt-jfulatt-d  Itiit  not 
prohibited  Ity  the  laws  of  that  Stiitt\     Card  'M'Ail,  JVoivtnhrV,  J^97. 

8016.  //'  ^'Z  thtit  tliciv  i>  no  legal  ohjo<.'tion  to  an  flllowftiioeto  the  poiat 
exi'haiiyie  ulfirer  out  iif  llie  excbange  J'uikU,  to  ullAet  lii  K  ltjva»iire  the 
poruninry  vWk  wliith  he  is  obliged  to  take.     Car<iSlflS.  April.  Jil97. 

8017.  A  di-*harged  ?^oldier  tiiiti^ferred  h\»  tinal  ^tatemeiit^  t<i  a  post 
exclmii^t'  orti«'er.  who  thereupon  adv«ne*'d  him  from  the  po-^t  exchange 
funds  i*eventy-tive  dollai's  and  forwarded  the  statonients  to  a  i»«yu»8iiitcr. 
Upon  rec<'ipt  from  tho  payuiastor  of  a  cheik  for  one  hundred  and  two 
dollars  and  -eventy-nine  rent*  in  payment  *->(  the  (inal  stuteuient»t,  the 
post  exchange  officer  remitted  twenty-seven  dollars  and  tifty  cents  to 
thp  disi'hargtMl  soldier  retaining  twenty-nine  cents  to  cover  postage, 
rejristralion  fee.  and  cost  of  money  order.  Fix"e  months  later  the  \niy- 
master  disi-overed  that  he  had  made  an  overpayment  through  his  own 
error  in  eonipntatioti  und  ctilh^d  upon  the  post  exchange  to  reinibuiNO 
him  on  the  ^.Tonnd  that  it  hsul  rceeived  public  money  to  wliieli  it  was 
not  (>ntitled.  The  post  exrbauge  council  disallowed  the  idaim,  setting 
forth  in  il>  proceedings  that  "  the  post  exchange  it^  expres>Iy  debarred 
from  making  any  protit  by  thej>e  transa(■tiou^.  exchange  otlicer.<  Iteing 
required  to  certify  on  each  of  the  statements  that  they  were  cashed  as 

a]1  within  Ihc  ^|>l»ere  nf  his  K-^1  and  (-nnptittitiional  amhoriiy,"  a»  ^as  held  hy  the 
Bnjirenie  O'Urt  in  the  <,vu>v  of  (he  fniteil  Stalw  r.  Klinwjn  ( Hi'  I'elers  2MI  >.     •  '"    • 

"  If,  thiTwfon-.  in  tlie  iudeini-nt  ami  wiwioni  of  the  Kxecntive  the  i>t-1ab1if  hnienr  <>( 
Much  (Hist  «>xi'hangti^  and  thtir  tnHtiapeiitvnt  hy  tli'i*  utRctTM  of  the  anny  art-  t-weniitl 
to  the  ivlliiri.',  K'.'od  (irdvr,  and  tli«-i|tlini>  of  tfie  Irnuiw  stationed  at  hih-Ii  anuy  puetft 
wt>et>niH  evident  fmui  the  exclmnm-  nyuluiii>n)>  lliiw  pnimniftati-d.  then  wo  think 
(fUch  exrhuiigi-o.  though  t-onduitctt  v,ithi»nt  linaiu-iai  liuhility  tn  tlic  ( iovonitiienl, 
an.*,  in  Ihvif  rrtatitin  and  m(uiH^fU9i.-nl,  K^vt-muiecitul  nwnf"".*.  vKtul>li»ihe'l  f<ir  llie 
pnriiofe  tn^lhc  rfeiiliitiiniF'  pri'vidcid  •'iijiplyini,!  'tlio  tnxijiM  at  nnN)im1>U'  pri<'i>t>  with 
th«-  artiilcj'  «•(  iifTiiiniy  uk-,  wear,  nnd  t-t>iiF<iiii)pli<>n  mil  Hiipplu-il  hy  the  lioviTHHu-nl 
and  toaffMril  (hum  iiH.-jiii"  oi  rtiCidtiul  ivcn'aliuti  and  Himii^'nifiit,' andnliHi 'ihruuidi 
«srliun(n.'  pTulitK  Ci>  pniVLdi-  tin-  nicuiiv  for  iuipnjving  tliu  nii'VM^.*     ■    *     * 

"Thiip  ft  will  \ie  ecen  tttat  theostuhliKhni^nt,  uiainh-tifnioc,  miuiHgenicnt  and  c-loft* 
iii^f  lip  (if  yuoh  i'£olian);i-i<  are  inidvE*  The  t'oiilrol  of  and  fuhji'ii  to  lhi>  rvf^latlimr  ol 
thcWiir  Dopurtinciil  ni*  (,'"venimciitnl  ugi-nciiv  fi)r  tliepiirpotst- afon^-«ild.     •    •    • 

"TheCiovi-rnnu'iit,  Ihnmith  iw  rdiiivn",  hy  itiiUmrily  i-f  (hu  ]V)!uliitifmi>  iikI  niily 
eHl«)ilii?h(«un<l  niuintuint^  Hucli  I'xcliunmv,  l>ul  nieivi-s.  liiuidki',  and  dixhur»f-  the 
ftiiids  in  cunnwlicn  tlu-n:-willi.  luid  whincver  pmlil  awTUCs  i*i  paid  ovlt  1*j  iind  ItcM 
hy  till'  I'lVuvr  in  t-Liinnwnd  nf  mk-Ii  organ ixaliunx  mm  ii  <-(iiii)uiny  fniid. 

"It  him  11VVVT  Ufu  tlK'i.viilii'y  uf  tin-  <i'ivcninic[U  i'^  tax  iii>  ovi-n  enterpriK*  «r  iU 
own  manner  or  Du-tlKxl  of  iluing  hti«iin«#i;  nnil  tniii^niiirh  am  |KKfl  pxchangi's  are 
M^ahli«lii.'<)  iinil  timintiiim-<i  hy  il  fur  lliv  rnciiini  nnil  jdiyoii-al  hrtlennrni  of  it"  troci[i< 
in  tnurimue  und  portii,  with  JvsuUini:  if  nut  ininifliate  fx-ncflt  to  it»elf.  we  thiak 
iOili  i-xihjiniw-s  nrv  cxt'irtpt  frr-m  the  rmviiient  of  ei^-cial  (ax  for  the  Huk  of  fOlcb 
artii'Ii'i  ;i«  llo-  rt-jidati'm"  pfniiil.     "     '     •" 
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a  matter  of  nivomniodation  totl]e»(>l<lit>rund  without  profit  t<)  the  poHt 
exchungv:  thiit  in  ('utl^t■t]lIent■l■  il  hu.s  lpf>eti  tlie  ctiistoiii  to  miikc  nn 
advunre  ur  imrttiil  imyiiienl  to  thr  nidi  iirtd  upon  reL-uijH  of  tin' pny- 
uiti^t«r'!<  ebeck  to  nmku  liiml  scttk'iiiciit:  that  the  Govcniinciit  doo.4 
notfiirnii^k  tlu-  exfUiiijjfM  oflict-r  with  any  fiu-iiiticH  for  nitikin;^'^  cniu- 
putAtionn  in  thu^v  i-a^t-s.  and  lifnt-e  hv  if*  oMi^ed  to  rc<ninl  ih*'  \my- 
masterV  cberk  in  ftettlemcn!  as  officially  atfumtc  ami  final."  //iM, 
Ihiit  the  loss  fihonlfl  not  fall  on  th«  [lost  exelisuij:!.'  a.-  omJiT  tlit*  fiirum- 
stniK-i-ii  it  artt'd  simply  hs  the  a^cm-y  thi"ou;^h  which  |»iyti)i-nt  was 
made  Iiv  th<^  payinajittT  to  the  soldier  and  was  in  noway  resjwnsihle 
for  thi^  error.  Tho  Mjldici-  and  not  the  pcxst  f'.\i'han>,M'  was  the  debtor 
to  whom  the  [Kiynia^tter  should  look  for  reiiiihijrsi>nii'i»t  for  the  ovci- 
pnyment.  Tht-  eri-or  having  1m?oii  made  by  thf  paymaster  the  loss 
>hould  fall  on  hini  under  A.  R.  H-H  (TMi  of  1H(H).  tkrd  T'lSH.  ./untMry. 
1900. 

POST  QUAETERMASTEE  8EE6EANT. 

2018.  The  aei  of  July  5, 1884,  c.  217,  in  authorizing:  the  Swretary  of 
War  to  ap[>oiiit  |Kwt  (|Uiirternm.H)er  sei-geants,  provider  that  Ihey  shall 
bo  selected  by  exanjinalinn  from  the  most  eonipetcnt  erdisiled  men  in 
the  anny  who  have  served  at  least  four  years  and  whcxse  chiiraeter 
and  education  shall  fit  them  to  take  rhai-ge  of  public  property  and  to 
act  as  clerk-?  and  assintants  to  po-it  and  other  cjimrteitnn.i'ttT!..  /?(>/<?, 
that  the  .S-eretary  of  War  may  under  thi>  statute  appoint  aj*  |x>st 
(juurtemiaHter  sergeant  any  erdisted  man  of  the  amiy  who  miiy  I»e 
found  to  ]Xissoss  the  tjualifieation.-*  specified  and  that  the  statement  of 
par.  MI.  A.  R.,  Ir)  the  effect  that  they  are  iippointfMl  from  *>rgeant«  in 
the  line  of  the  army  should  not  l»e  vieweil  as  a  restrictioM  upon  the 
appoirilinjj  pt>wfr  of  the  Secretary.     47,  Hi'J,  Matj.  ISOl. 

2019.  Hrli}  that  a  chiif  clerk  at  a  di'[>artTnent  headquarteri-  employed 
under  the  act  of  Aug.  li,  18!"4  (,\rmy  Appropriation  Act)  is  not  elij.'ible 
for  appointment  a**  po**t  iiniirterma-ster  sergeant.  Caitl  "/niw,  /vA/'»«iry 
1800. 
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2020.  Sutlers  havini;  been  Enaliy 
July  1.  1867.  by  the  act  of  Jidy  :fS 
joint  rcwlution  of  Man-h  30,  i.ht;7 
eomniunding  j^eneral  of  the  arrny  lo 
he  maintained,"  after  the  alK)ve  date 
po*t  on  the  frontier  not  in  the  vicin 
at<.'d  at  any  point  U'tweeu  the  100th 
Gj-eeuwirh.  and  the  eastern  Ixmnda 


done  away  with,  from  aud  after 
,  IStili,  e.  :iyM.  s.  Iff),  ("trnj^ress,  by 
.  conferrod  authr»rity  niion  "tlie 
{K-rmit  a  trading  establishment  to 

of  July  1,  iyti7.  "at  any  military 
ity  of  any  city  or  town  (mid  silu- 
nieridiaii  of  loii^ntude.  viv^t  from 
y  of  the  State  of  Culiforiiiia)  when 
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in  bis  jud^icnt  sucli  ni^taliti.shnient  it)  needcHl  for  Ihn  aixoiuniodation 
of  I'ltii^iints.  frcijrhlrr-M  and  ollipi-  ri(,iziP;iiH:  »  •  •  j,rni'!dt:ti  that 
t>iU'U  ttiidei's  shall  Ih->  undor  protrrtinri  and  military  ixiiitml  br  eanip- 
followui-s." 

Ity  the  act  of  ,Tuly  !.'>,  1K7CI.  v.  :i!i4,  s.  2'J.  this  stattito  wan  rppoaltni 
HD<i  there  was  eiiaetrtl  in  its  pta4'(i  the  following:  "That  fnmi  and  aftf  r 
the  passage  of  this  act,  tlio  Spt-rotary  of  Wai-  be,  and  he  is  hereby, 
Hiilli(irizi'(i  to  |)i?nirtt  one  or  nioi-e  tnidin^  l>•>tallli^hllll>nt.s  to  be  niaiii- 
tairit'ii  at  any  military  ])(wt  oii  tlio  frontier  n<)t  in  the  vicinity  of  any 
city  or  town,  when,  in  his  judjnu^iit,  »m*h  eatuhli-shiiient  is  needed  for 
the  awonmiodation  of  i-niifjrmiits.  freifrhlors,  and  other  eitizont*;  and 
tiie  pei-Hons  to  iimiiituiii  such  tniding  e.stiiblisbmciits  shaM  Ik^  upi>oiDtud 
by  him;  provide  that  such  tmdeis  Hhall  be  under  protection  and  mili- 
tary coiitifil  as  caiiitt-f»Ilowei"H."  'I'liis  pruvisiun  eonslituted  the  exist- 
ing law  on  tlie  nulijer-l  at  the  dale  of  tlie  adoption  of  tlie  lievised  Stut- 
uteii,  and  m  inporporatnl  in  tho  same  in  ivsc.  1113. 

Further,  by  tlie  act  of  July  'i4,  1876,  e.  23fi.  s.  3.  it  has  l»een  pro- 
vided: "That  every  military  ijost  may  have  one  tnid«M*.  1o  be  api>ointpd 
by  Ibe  Secretary  of  War  on  the  reeonuDcndation  of  the  eount-il  of 
adniiniMral ion,  approved  by  thf  eoniriiandinjr  ofTn-er,  wh<t  shall  be  sub- 
ject in  all  respects  to  the  rules  and  regulations  for  the  government  of 
the  army." 

The  act  of  187G,  though  api>arently  intended  to  supersede  Soc.  1113. 
Rev,  Sts.,  does  not  iirrtvwtrift/  repeal  the  same.  It  i.-*  believed  tlu-re- 
fore  to  be  still  proper  for  the  Secretary  of  War.  in  appointing-  a  post 
ti"ndpr,  to  take  into  consideration  not  merely  his  Htnessarid  nceept- 
aldencss  as  a  purveyor  for  the  army  at  a  military  pofnt,  but  al*o  the 
question  whether  a  tniditij;  establishment  is  neeited  at  the  post  **  for  the 
aecfmmuxlaiioii  of  emij,'Tant.t,  froiffhtora,  or  otiier  citizens."'  XLUI, 
231'.  Ffhniory.  /-Wtf. 

2021.  Under  the  proviidon  of  the  act  of  1876,  a  trader  may  be 
apjxiinted.  not  merely  for  remote  or  frontier  iKJsta,  at  which  only 
ti-:idia^  entablishment.s  could  Ije  maintained  under  previous  enact- 
ment.1.  but  for  any  military  ptjsts,  in  the  discretion  of  the  Secretary 
of  War.     XXXIX.  674.  S,yit.„,hrr.  /fi7>i. 

202S.  Tiie  U'l-m  of  the  appointment  or  license  of  A  post  trader,  not 
being  lixed  by  the  statute,  h  regulated  by  the  general  prmciple  of 
public  Iiiw,  that  where  the  tenure  of  a  public  otbce  or  employment, 
created  by  Con^jrens  i-  not  defined   by  that  Ixxly,  the  sante  is  to  l>e 

'That  Sot*.  1113  Ib  not  sojipreioded.  in  tliecpinion  of  the  AUnmpy  General,  in  evi- 
dent ironi  h»  opmiiiii  in  i«  Oiiiiijt. -KM.  Ami  foaipaiv  Id.  (As.  But  w«  tite  final 
ai.'I  .if   Juiitiur)'  28,  1H03,  pmcliuullv  iluinK  away  with  jmwI  Iradurv,  rvlwr&i  lo  Ui 
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re4fai*dod  as  held  itt  thf  pleasuiv  of  the  iippoiniiny  powor.'  XXXIX, 
tait.  A'tf/'iJii.  IS7f<. 

2038.  A  po*t  trader  is  not,  uiidf  r  tlie  act  of  1876,  and  waft  not  under 
timt  of  iNiJi  or  lS7i>.  ainen«>»le  to  the  jurisdU'tion  of  a  militarr  court 
iu  time  <if  pi-aci'.  The  earlior  Htiifut^'-jj  iiAsimilated  him  to  a  i-amp- 
follower,  liut,  ■•triclly  and  properly,  thi'^re  can  \\c.  no  such  thing  us  » 
eAtnp  follower  in  time  of  pi-aee,  and  tho  only  military  jurUdiction  to 
which  tt  camp  follower  may  become  subject  i"  that  indicated  l>y  tin-  \<M\ 
Article  of  Wai", viz.,  «jiie  exercisable  only  "in  the  tieUl"  or  on  the  theatre 
of  war.  Nor  cau  tlie  act  of  187f.»,  in  pivniding  that  post  tradei"»  !*hall 
Ijo  "subject  to  the  nile?*  and  iv^rulatioiiH  tor  the  government  of  the 
army."  render  them  amenable  to  trial  by  court  martini  i  n  time  of  pcat-e. 
The  (jubjection  i-eferred  to  in  the  act  in  apparently  only  to  the  body  of 
admini^tiiitive  directions  known  as  the  Army  K^-jj^nlationH.  (See  g  ■H*:ii>. 
pvjti.)  If,  however,  the  Articles,  of  War  ai-e  intended  to  Ije  included, 
the  amenability  imposed  is  simply  that  lixcd  by  the  particutar  article 
uppliciibte  to  civilians  employed  in  conaei'tion  with  the  anny.  tvV.,  Art. 
03,  which  uttiLches  tht»  uinenability  oidy  in  time  of  war  and  in  the  tield. 
Thus,  tboiif^h  post  traders  might  pt*rhai)H  become  liable  to  trial  by 
court  martini  if  employed  on  the  theati-e  of  an  Indian  war,  iw  per/i-ons 
serving  with  an  army  in  the  tield  in  the  »en»e  of  that  article,  they  can- 
not t»e  made  so  liable  whei^  not  thiiN  sitiuLted,  and.  as  a  general  rule, 
the  iinly  adeipiate  remedy  in  the  event  of  serious  misconduct  hy  a  trader 
in  lime  of  |)eaee  would  l«i  the  summary  withdrawal  of  his  appoint- 
ment or  Uei'nMP  by  the  Secretary  of  War.  XXXIX.  HH5.  Jiwiiaty^ 
MW.     (See  liutc  to  §  20aa,  <t„U.) 

2024.  Unliko  the  sutler  uniier  the  old  law.  the  powt  trader  has  no 
lien  npoii  the  [wiy  of  soldiers  for  artieles  «oId  to  them  on  credit.  Their 
pay  caunol  Icgiilly  bi'  in  any  part  retained  by  the  conipuny  I'oiumandev 
to  reimburse  the  trader,  nor  can  it  be  withheld  by  the  iiaymaster  for 
jaueh  purpose  again.st  their  ctinscnt.  If  a  Holdier  in  debt  t«  the  trader 
ixjnsents  to  the  piiymiister'w  delivering  his  \my  iti  whole  or  in  part  to 
the  trader  at  the  pity  table,  the  piiyma,-,ter  will  be  protected  in  thus 
jmying  the  same;  the  soldier  being  viewed  not  a-s  thus  utfsigning  his 
pay  (which  would  be  in  violatiijn  of  liiw — See.  I'iyi,  Kev.  St.-?.).  but 
H>  hiui(-elf  ix'ceiving  the  same  and  turning  it  over  to  the  trader  in  and 
by  the  wune  act.  XXVII.  282.  SeptetuJtei:  1868,-  559.  March,  1809: 
XXIX,  li3!*.  -IM.  Au(/mU  l>if!(*:  XXXJ,  655,  Sept^iitber,  1871.     So. a 

*  Krjttirtf  lU'mu'.n,  IH  IV'tew.  23l>,  It  ie  held  by  tb*-  Acicjnipy  (teneml  (IR  Oiibif. 
^H),  tn*t  thtf  ai>i>ci)nltuont  <ij  a  pn^  trader  is  a  mcTv  {hiyn/io  ivvrtra,h\c  at  thoplt-antn'e 
ol  the  &ecrel!trv  of  VV&r;  the  cifiu'unvnw  ••(  Xltv  pi.iBt  oHiricil  mnl  ii'iBt  (.iiniinaiKler 
uoi  innng  rHqiiire«l  lor  the  removal,  aii  ihuy  wrv  (by  tlie  uct  o(  July  H,  I87u)  (nr  the 
sppointmenl,  uf  ihe  trailer. 
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IHLvniai^ter  i»  not  Hutliurized.  witbout  tlie  expretw  consent  of  f be  sol- 
dier, to  deduct  fiMin  (ho  (sav  due  liim  ftnii  " final  statement" an aniouut 
admitted  tn  \m  due  by  him  tn  a  po^it  trader.  XXIX.  231.  .itit/util, 
1869.  An  amimnl  dup  by  an  officer  or  liuldier  to  n  ti-ader  i-Annot 
Icgnlly  bo  forfoitod  or  .itoppcd  for  the  benefit  of  the  Intter  by  a  sen- 
teiH-i'  of  coiii-t  martial.  XXVII,  -t'i'i.  Decemh^r,  ISfM;  XXXI,  37(i. 
M'nj,  J.S7I. 

2025.  'rhi>  Army  Ko^iilntioiiA  of  isBJl,  applirablr  to  siitlor-i,  weii; 
declan-d  by  the  So<Ti'tarv  (tf  War.  in  a  oiri-iilar  issued  from  the  War 
Department,  dated  June  7,  1871,  to  he  mit  applicuhlo  to  post  traders, 
and  it  was  added,  "no  tax  or  Imrden  in  any  sliajie  will  Ik-  imposed 
upon  tliem."  Siibsciiuontly,  Imwoi-er,  ti>  the  passage  of  the  act  of 
July  ^.  lS7fi.  in  whii-li  it  is  pmvided  that  traders  shall  be  -subject  to 
the  rules  and  rejj-ulations  fnrthe  aniiy,  this  class  of  pei-sons  were,  by  a 
cirtular  issued  fiom  the  Iloadtiuai-ters  of  the  Army,  dated  July  31, 
18T(i,  wquired  to  he  '•  as(*OJ*sed  and  hold  to  pay,  at  a  rate  to  'x>  deter- 
mined by  the  Post  Council  of  Adnnni^tration.  not  exceeding,'  ten  cents 
a  montJi  for  every  officer  and  enlisttil  j-uldier  .serving  at  tbf  po;-t — the 
monthly  average  tuniiber  of  such  persons  to  be  detennined  equitably 
by  the  council — for  the  benefit  of  the  i>ost  fund,  as  re^iuii-ed  by  (,ten. 
Orders  Xo.  24,  May.  IS?-**.'  from  this  office."  Atlfim^l  that  this  im|)o»i- 
tion  of  a  pecuniary  mulct  upon  a  eiviliun,  not  subjetl  to  the  legal 
liabilitie^  of  a  sutler,  was  scaively  within  the  province  of  an  admtnlv- 
trative  regulation,  and  that  the  .same  could  be  enfori-cd  with  entire 
legality  only  by  authority  of  statute,'  XLIII.  157.  23il,  January  %xid 
F'hi'ihini,  JSSO. 

2026.  It  was  held  by  Attorney  General  C'ushing  in  lt>o5'  that  a  sut- 
ler employed  at  a  uillitaiy  post  could  not  legally  be  requiretl  by  the 
authorities  of  a  State  to  take  out  a  license  to  enable  him  to  make  sales 
tu  ofHcers  or  soldiers  i)f  the  army,  or  to  pay  a  tax  on  the  articles  kept 
by  him  at  the  |xjst  for  making  such  sales;  and  this  on  the  ground  that 
"the  supply  of  gtKKis  tt>  tln'  ulHcers  and  wddiers  of  a  pi>st  by  Iho  post 
sutler  is  line  of  the  means  authorized  by  Congi-ess  in  the  cxerciso  of 
the  war  power  intrustwl  to  it  by  the  Clonstitution."'  Thif  opinion, 
however,  further  holds  (tu  cite  from  The  headnote):  "Hut  sutlers 
may  Ix^  i'oni]Mdled  to  {my  liemse  if  they  enter  into  gtuici'al  trade  within 
the  .State."  So,  in  a  case  of  a  tnuler  at  a  military  post  in  a  Terntory, 
by  whom  liquor  was  kept  for  sale  as  a  i^art  of  his  stoi-k.  who  addressed 


'Tliif  (inWr,  in  nil>i]>tin){  tliuiwcotniiK-MiUtioi)  oi  a  iHinnl  Ui  Mint  fflcct,  hml  Hlivadv 
in  >>iil>>-C:iim-  <lia-cu-l  tlu;  aivc^uieiit  <jf  lid"  rMX. 

'  A  'liffen-nt  coiKluHkin  \a  arrivetl  M  la  an  opiiiiitii  u(  the  Sulictor  (.'ieii4-nil ,  in  16 
Opin*.  Al.  Own,.  t»i*. 

*7  Oiaai>.  At.  0«J.  97$.    And  cuuijaiv  4  id.  492. 
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to  thp  Secivtarv  of  Wnr  nn  iiujuii-y  us  to  whether  hp  rouM  legnlly  t>c 
conipolli'ii  h_v  tho  Torritorinl  authoritios  to  pay  a  tax  for  n  licorisr-  to 
t*o\\  liquor,  /uf^,  that,  iniismuch  as  the  biusiucss  of  post  trader-*  pxlcndh 
to  the  makin^r  of  sales  to  cirilians. — their  caliiblishment.'*  having  orig- 
JDally  Im-oh  authorized  "for  the  arcomiiKMlntum  of  eniiprant.s.  fi-eight- 
eM.  ami  otlier  citizens."  and  their  tnide  huviny  never  heen  huhsc^iuenlly 
restricted  to  persons  eonnected  with  the  army. — ^thej'wjuld  in  geneisl 
legHlIy  lie  retjuired  hy  the  local  authorities  of  the  Stale  or  Territory 
to  take  out  and  pay  for  lieeuscs  in  the  same  iimnnei*  ii»  other  merchants 
engnged  in  similar  trades;^  but  rrtnart-txi  that  the  question  of  the 
legality  of  ^^uch  a  tax  wii*  rather  one  for  the  local  courts  than  for  (lift 
Sceretiirv  of  Wat.  XXX,  177,  MatrA,  1S70:  XXXVl.  5fl5,  ./ult,, 
mH;  XXXIX,  395.  January.  1S7S;  XLI,  SOS,  JiiIa/,  1878;  XUI, 
S3.  D'^-nihft',  /87Ji,'    XMH.  liJ.').  Janumy,  ISHO. 

9SXtt.  The  inerefiict  that  a  i>i>st  trader  ttirrifj,  on  bujiiine*s  on  a  mili- 
tary rej*ervfttion  id  a  Territory  cannot  (in  the  absence  of  any  provision 
in  the  orjjnnic  act  relievinf;  hint  therc^from)  affect  his  liability  to  l>e 
taxed  by  the  civil  authorities;  nor  can  liuoh  liflbility  lie  atlrcted  by  the 
fact  that  be  carrieH  on  biii(incK«  on  a  military  reitprvation  within  a 
State,  nnloAs  exclusive  jnrisdirtinn  over  the  same  ha.-*  been  cfHled  to  or 
reserved  by  the  United  States.     XLIII.  1;^:^,  .f<fnn(ir>j,  J^SO. 

20S8.  //'/'/  that  a  po»t  trader  duly  uppuiuted  for  u  military  poi^t 
might  prot>erly  be  authorized  iv  erwt  on  the  [Kf^t  rewenatiou.  on  a 
sit*  to  be  elected  l»y  tin.'  post  fomuiander.  sucli  buildings  a*  were 
ne4:e(4?«ary  ord^i^irabje  for  lii*  Imsinesis.  XXXIII,  4olt,  Ort-(^,e}\  1872. 
And  h'l'i  also  that,  on  hif?  ap|,wiintrnetit  ur  employment  Ving  termi- 
nated, he  would  prtiperly  be  allowed  a  reasonable  time  to  remove 
8uch  buildiugs.'     XLI.  l:ia,  Frhrmnf^  1878. 

2029.  /AV'/  that  si  poet  trader,  whether  uppointeil  by  the  authority 
of  the  act  of  July  1j,  LsTU  {.'^•.  1U3,  Kev.  SU.),  or  of  that  of  July 
W,  1S7M.  was  not — iuaj!<much  as  he  did  not  exercise  a  public  function 
or  act  for  «r  repreusent  the  I'niled  States  in  any  particular — a  "jH-ison 
holding  a  commission  or  appointment  under  the  L'nile<l  States  in  the 
liense  of  Sec.  Itl54,  Kev.  Sts.,  and  v.ti»  therefore  not  ineligible  to  lie  a 
ntenttjer  of  the  legislature  or  to  bold  office  tiuder  the  government  of  a 
Territory.     XLU,  4«,  Sorff-utb^rr,  1878. 

9080.  A  post  Itader  cannot  legally  trade  w^itb  Indiun.-<  in  the  Indian 
eountrr  without  being  sjM'cially  licensed  therefor  according  to  the 
prtnifiious   of  Sec.  -Jl^y,    Kev.    St-*.      XLII.  ■i^.H).    S^j^U-iuhtr,   lf<7'J. 

'This  vieu  was  coni'urred  ill  liv  the  l>e|jartmetit  of  Jurtk-e.  See  16  (ipiiii*.  t(58; 
iilm  i<l.  40:J. 

*^'e  ^h^fv  i-onr-ltieionii  ivncurrat  in,  in  a  snbeetiuent  opinion  of  llie  AUuniey 
tiencral,  in  14  Upina.  ISS. 
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Tbere  h  notbni)^  in  the  appointment  vr  office  of  u  po^i  tnider  from 
wliicli  there  t-Hn  li«  iinitliwl  iiriv  Hpi-fial  authority  to  trade  with  Iiulian.H. 
or  whieli  t-au  exi^uipl  him  in  iiiiy  im-iiMU*'  from  tbe  upplicution  of  Ilit* 
laws  (see  Tit.  XXVIU,  ch.  4,  Rov.  Sts.)  prohiWtin^  or  restrii-tinj;  such 
trade.'  So  where  n  po!-t  trader  had  been  uiithoriKed  (uiidor  Sfc.  :il3t*. 
Rev.  Sta.)  to  keep  lu{uor  at  u  military  post  in  tbe  Indian  country  for 
the  purposed  of  rtale,  under  regulations,  to  ofticerb  and  Mold  iers, /«>/</ that 
the  Hutborily  «-ould  not  operate  &.s  a  license  to  make  sales  of  the  same 
to  Indians.  '  XLL  .M4,  AjyrH,  JS79. 

2031.  llfM  that  a  post  trader  could  not.  ajrainNt  bis  wilt^  be  compelled 
hy  the  poft  couiu'tl  or  post  commander  to  sell  spirituous  liquor;*. 
Wheif  a  trader  refuses  to  keep  and  .sell  auy  particular  article  or  arti- 
ules  which,  in  tbe  opinion  of  the  council  aiid  commauder.  ho  should 
trade  ill.  the  only  remedy  ir*  hy  an  apiJeal  to  the  Secretari"  of  War. 
wfho,  if  he  deeuiH  the  )xifuf*u4  univaetonnble,  may  cancel  the  trader's 
licen«'.     XLIII,  im,  January^  18S0. 

2032.  .\  {xtst  trader  ha^  no  lifm  on  a  »oIdier'9  pay.  and  u  \K»i  coni- 
niandcr  Ihik  nu  authority  to  enforce  n  soldier's  promise  t'>  [Miy  for  arti- 
cles ]>urcba^ed  from  the  trader.     40,  tJU.  J/a/rA,  ISHO. 

8033.  A  portt  trader  supplies  in  a  great  meai^ure  the  needs  of  the 
pOKt,  i»  aAf*e»»e<i  for  the  po.-^t  fund,  receive*  military  ptxitectioii,  and  i* 
subject  to  the  Army  Ri'^iilations.  So,  fwUi  of  a  trader  at  a  post  on 
an  Intlian  rcHcrvation.  that  he  wais  so  far  u  part  of  the  military  e-stah- 
li^liineiil  as  properly  to  he  cum-idered  entitled  to  the  iKinetit  of  the 
regulation  of  the  Indian  Department  authorizing  the  military  at  »:ueh  n 
post  to  cut  and  UKe  without  charge  timlier  and  hay  ttuthcicDt  for  their 
necessary  waiitn.     L,  :i21,  Jmu,  ISSC. 

2034.  A  potit  trader  became  bankrupt,  almudoued  his  bu:4ineii8,  and 
tniiist'erred.  hy  deed  of  trust  in  favor  of  \\\s  ereditu]-».  hir*  Ntorc  and 
his  goods,  which  were  also  attached  by  a  sheritf.  H'i'i  that,  while  bin 
prtiperty  should  lie  pormitted  to  be  removed,  he  should  he  tleemed  to 
have  forfeited  his  appointment.  The  ai-t  of  .Fuly  '^4,  INTO,  c.  'i'Jfi^s. 
8,  authorizing  the  appointment  of  po.st  tnidei-s.  eontem]>lates  their 
actual  continuing  umo  of  the  privileges  grunted,  not  only  for  their  own 
proHt  but  for  the  benetit  and  ctmvenience  of  the  post,  and  the  non-user 
and  nbandcminent  of  such  privileges  should  projjcrly  op».'i*ato  as  a  vol- 
untary forfeiture.     LVI.  437,  Au^ust^  1888. 

2035.  Ttie  Appointment  of  a  post  trader  is  a  mere  lieense  or  permit 
with  tlic  imdei-s landing  tliat  it  luu^t  \w  revocable:  iind  in  his  bu»ine«a 
the  tnider  is  subjeet  to  the  existing  Array  Kegulutions  and  police. 
Thus  fuld  that  the  regulations  establishing  cuntet-ns  nt  iiiilitai'i'  postB 
were  not  in  conflict  with  the  statnti'  law  providing  for  post  traders, 

*  6ee  the  t-unflmiatory  opiuiua  tif  the  Attorney  Ueietil,  in  16  OyAsa.  ■ICS. 
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and  were  Ihoreforo  not  miouthorizi'tl  or  illogul.  A  lanteen  is  a  dis- 
tinct iiiftitiition  from  thut  of  tlio  \k*sI  tnuIiT.  Urinj,'  t-ix-iiliMl  not  for 
trade  witb  the  ueni-ml  pulilic,  nor  to  lit'  L-arrit'd  uii  for  a  pur|iot>u  of 
prDGU  but  as  ao  addittonut  facility  for  the  uevji  ol  the  troops  and 
while  it**  {*ttlef?  iimy  iitTtrt  the  Imw ini'ss of  (bf  tnulur.  itj<  t-xisti'inv  Irs  not 
initMiipatiljIf  with  that  of  bis  ivLaijIi^ljiiuMit.  And  /(.'-/(/  that  the  (iov- 
emtut'nt  was  uiidor  no  U'^pil  obli^iiunti  to  puiX'faatw  thp  buiUlinjpi  or 
^t(K'k  of  the  trader  at  a  {Kist  at  wbirh  a  ranteen  had  been  itiitiated. 
36,  ^27.  Nowmher,  !SM!i. 

2036.  Thf  ait  of  Janimry  28.  18lW,  tr.  fil,  provides  tiiat  thereafter 
vai-anries  in  the  position  of  post  tnnU-r  shall  not  he  liUed,  and  (i>rmi- 
niit*'s  thi'ijoworof  appointnif'tit  of  sufb  tiwlers.  /A/'/,  that  thin  statute 
diduot  piT<-bide  the  lit^r-nsin^  of  a  curtain  applicant  to  pursue  the  huai- 
of  a  restaurant  keejier  on  the  military  reservation  of  Fort  Wood. 
Hoe's  Island,  New  York  HarlMir,  his  status  nt  such  being  (|uitn  dis- 
tinct from  that  of  a  post  trader  under  (he  laws  authunzing-  that  elass. 
61,  80,  Auifunt,  1S9^. 
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POWER  OF  ATTORJfEY. 

2037.  A  fontracitor  having  a  ilaini  ajjainst  tin;  I'nited  Stntej*,  exe- 
rnted  a  power  of  attorney  to  a  party  (a  lawyer),  nuthorizinp'  him  to 
repre.si^nt  him  irk  prosefiiling  liis  chum  In^fore  the  War  IJepiirtnn'nt, 
&c.,  and  to  receive  for  him  payment  of  rtueh  amountn  as  should  be 
idlowed  him.  The  power  was  expressed  to  be  ••irrevot^ahle."  hut  did 
not  in  terms  vest  the  attorney  with  any  property  or  interest  in  the 
elaitn.,  nor  did  it  apjM-ar  fr()m  the  relations  of  the  partieaor  otherwise 
tlmt  any  sueh  interest  existed.  Suh>e<juently.  and  Iiefore  the  allow- 
ance of  the  claim,  th'^  claimant,  by  a  second  piwer,  expressly  revoked 
the  former  power  and  .substituted  another  person  as  attorney  in  the 
place  of  the  party  originally  constituted,  llrftl  that  the  tii-st  [Xiwer 
was  not  in  itself  a  power  coupled  with  an  interest;  that  the  fact  that 
fees  were  proliably  to  bo  earned  by  the  attorney  did  not  (in  the 
alwence  of  a  .special  contnw-t  making  the  same  a  lien  upon  the  amounts 
authoriw<l  to  he  rtn-civcd  under  the  power)  constitute  an  interest 
therein;'  that  the  word  '*irrevocable,"aj* employed  in  the  power,  was 
under  tho  circumstanee.s  without  legjd  signiticanceoretTcct;'  that  .such 
ixiwcr  WH-s  thi-refore  revocable  at  the  ptea.'*ui*e  of  the  claimant;  and 
that  the  attorney  substituted  by  the  second  power  wonki  accordingly 
properly  l>e  recognized  at  the  War  Department.*  XXXI,  1*H,  Jamv- 
ary,  Jfi71. 

*  8ee  Bristol's  auw.  1 1  Opiiu.  At.  Gen. ,  7. 

"Pratt r.anik-<lStttt«,3C(.Cle.,  117;  Hani r.Bouwn»ni(»r'BAdmm..«WhHit<m.  174. 

'Couiporv  Iti  Opina.  At.  Geu.,  261. 


PRRSinENT. 

PRESIDENT— AUTHORITY    TO    CONVENE     OENERAL    COITKTS 

MARTIAL. 

203S.  Thi>  Prrsiclprit  is  piupowiTod  lo  c-onvi'iie  {^*iif  i-al  coni'l.'*  mar- 
tittl.  not  jiutpIv  in  thr  class  of  aiscs  wiwviticd  in  tlip.  7:itl  Artirlc  of 
War  (vi/.,  nherc  n  uiUit«r,v  officer,  tbcreliy  authoriKrd  to  ronvone 
sufli  II  court,  is  the  "iifctip-cr  or  pitwociiUpr"  of  an  officer  in  his  com- 
tiKiiid  whom  il  is  desired  to  bring  to  triiil),  but.  frt'imnilly.  und  in  aay* 
case,  by  virtue  of  \m  authority  ai*  coinniander-in-chief  of  ttie  uruiy. 
A^t^ucli.  be  ii?  authorized  to  ^nvc  onlers  to  lii»  HubordiniLtoH.  und  the 
winveiiiii^  of  u  court  nmrtial  i,s  Himply  {he  tfl*}imf  uj'  tin  «//v/(V  to  i-er- 
tain  officers  to  assemble  as  a  court  ami  exerciBC  eertiiln  pow*irs  c?ou- 
ferreil  ii|xiti  llicni.  when  so  asseiiiblwl,  by  the  Articles  of  War.  Thi-i 
geiioml  imwer  bus  boon  exercised  in  mpcjited  instuticeis  i)y  the  Pix'«i- 
dent  8tn(«  the  foniiHtioii  of  tht^  Governmt^nt.  Indeed,  if  i\w  ssme 
coulfl  not  f»p  exercised,  it  would  tic  ini|>nictii:iibb'.  in  the  absi'ni-c  of  an 
tissl^nitu^nt  of  a  ^•ncnil  otlii-cr  to  coimnand  tlie  army,  to  administer 
military  justirti  in  a  considerable  l^lass  of  vsi^k\»  of  oHIcers  and  soUlicrs 
not  under  i\u\  coinmnnd  of  any  department.  &i-..  coniinandRr.  as  a 
lar^e  proportiott  of  the  tifficer>t  of  tho  general  staff  for  example.' 
XXX! IK  «(i.S,  DmnnhfT,  1H72. 

2039.  A  ronvcniiig^  of  a  jjcneral  court  martini  nominally  by  the  Sec- 
retary of  War  i-*  ill  Liw  a  convening  by  the  Pn>.-i<lent,  and  therefore  as 
lejraJ  as  if  the  President  himself  had  sig-ned  thn  order.  IX,  44,  J/ciy, 
ISeif.     Sop  ;$  ii^lH,  jif>«t. 

PRESIDENT— ATTTHORITT    OVER    THE    PROCEEDINGS   AHD 
SENTENCES   OF   COtlRTS   MARTIAL. 

2040.  In  ca^es  tried  by  gvneral  courts  martial  convened  by  himself, 
either  under  his  geiieml  authority  as  cotnniander-in-chief  (nee  $  2038^ 
fl»/t-),  or  as  iirovided  in  (lie  7:Jd  Art.  of  War;  also  in  cases  of  sen- 
tences impose*!  \.i\)in\  jjettenil  ofiicei"s  and  of  siMiteiu'L'if  of  death  or 
dismissal  adjudgt>d  in  time  of  peace  (see  Art^.  105,  luC  and  108); 
and  ill  cases  submitted  to  him  fur  at^tion  in  time  of  war  under  Art- 
111, — the  Pivsident  actf>  ii^  reviewiiip  authority,  and  miiV  approve 
or  diuapprove  in  whole  or  in  jxtit  the  proceedinjp*  or  spntcnce.  or.  in 

'The  Authority  nf  the  Hre«id<>nt  an  ooinmandpr^in-chief  In  inptitwto  pcncral  courts 
luartial  ha»<  l»«n  in  fact  ex<*rriH«t  from  time  to  time,  frmii  nii  early  iktiihI,  in  »  M-riv)) 
of  mwtt,  i-omincncinf;  uitli  tt>i»«>fif  Brig-  '•^en.  iliill,  Maj.  lien.  \Vilkiii»<>ii.  ui<l  Mnj. 
Gen.  «i)uii«*.  trieil  iii  lKi:i-lSlti,  and  imlndinj;  thai  of  fivt-  Maj.  Gon.  TwlKy.  triw 
Id  ISM.  Hi)»  aulliority  in  tliis  iwrtieular  Ita^Wen  \x\  siilwUrKV  iiflinm*'!  liy  lliu  Judi- 
ciary CommiUet' o(  tlii'Seimtt',  iti  Rt'iiorl  No.  f«i8,  dalwl  Man-li  :i,  ISTD,  i>tli<''iii^ 
3dHe«n4>9i.  A  iUxvAf  nn'mlxr  r>f  tho  Comraittw  ujipuTfiitly  Ji-wtitnl.  In  a  wihw- 
queot  rciwri  u(  .^p"!  7,  I-'*?!*.  Mis.  I>oc.  No.  '£\.  Wth  Cong.,  1st  St-s.  S««Sw«im 
r.  U.  a,  2»  Ct  Cl9.  173.  ami  103  L'.  S.,  55». 


ipproving.  mitigate  tbr  {Htnishiiifril.  ]tut  when  lirml  lu'ticin  Ihik  tieeri 
tjiken  I>v  him  in  iiny  of  lli«se  r««e4,  liis  fuiictirm  «>  rfvii^wiii);  or  coii- 
firming  uuthority  is  f:rhaiii<ted,  Wlu-re  iiidt'i'd  hi-  luis  iipprovtxl  or 
t-otifirmcd  a  punifthiiient,  And  the  namo  roiiiaiiw  in  any  jmrt  itn(>xo<>[iicd, 
he  may  of  i-ourw  exiMrisc  thi-  quite  diHtim-T  imwer  nf  (Bii-doii;  but  an 

tapprovrtl  or  disapproval  onw'  ^iven  l>y  him,  and  duly  notilipd  to  the 
wctised.— though  hl«  ac-tion  may  aft4'rwards  \n*  disroverpd  to  have 
worked  an  injuHtice. — is  bevotid  hi>4  power  tn  revise.  revi>rsp.  or 
niodify.     IX,  -H,  May,  2864/  XXXVIII.  101.  ./'/»-■.  I.S70;  XLII.  91, 

■yVwniiw,  J878, 

3041.  So,  where  a  lejjral  senteiiee  ndjudf^^ed  i)y  a  nnirt  tiiartiiil  has 
once   Imm'Ii  (iiily  ixcoiU^'l.   the   )*anie    is   irrevei'Kilile  and   ciitinol    !«■ 

Brescinded  or  moditied  liy  virtue  of  any  exeeiitive  aiitlionly  of  n-vision 
or  pHnl<m  vested  iti  tJie  President.  However  severe  or  urijiist.  sur-h  a 
sentence  tiwy  haw  hi-en.  or  whatever  irrej^^ilnrity  (sliort  of  an  aliso- 
lutely  fatal  defect)  may  have  eharacterized  the  pro<'eedings,  the  ease, 
after  the  sememi-.  ii^-  npproved.  has  lieen  exei'uted.  iw  wholly  la'yond 
exerniive  control.'  XXXVI.  '274.  3:j(%  /vVrwry  and  M<rrrL  /A75; 
XXXVII.  ^48.  SIK).  4a(>,  Januurt/nnA  Marrh,  JS7(i}  XXXIX.  943,  248, 
iMoher.  1H77;  34.  8»4.  Awjmi^' 18S9. 

PRESIDENT— AUTHORITY  TO  RESTORE  TO  THE  ARMY. 


2042.  While,  as  provided  in  Set*.  I'Jr^fi,  Rev.  Sts.,  an  officer  duly 

diwmist'ecl  fi-out  the  avmy  hy  tumh^tta^  of  c^mrt  mtirtiaf  v&n  lie  restored 

to  it  only  h\  a  new  apiHjititiiient;  so.  exeejyt  by  a  iiew  itppointment, 

|;the  President  caimot  i-estoreaii  officer  separated  from  the  army  ofht^/'- 

\tf*isf  than  by  sentence,  viz,  by  sunmiary  dismissal  by  order,  or  by 

beinj^  "wholly"  n'tircd,  or  by  the  iiceei)taiice  of  a  resi^Titttion.     Thufi 

»  separated,  the  officer  is  made  a  civilian  us  etfectiuiily  a.s  if  he  had  been 
dismissed  by  sentence;  and,  an  to  a  readuiission  to  the  ser\'k%,  he  la  in 
precisely  the  position  nf  a  civilinii  who  has  never  been  in  llie  artny  at 

tall.  He  can  therefore  be  admitted  to  It  otdy  in  the  mode  poitiled  out 
ia  the  Constitution  (Art.  Il.aec.  U.  [mr.  2).  A  re/fMti/iwi  of  the  urder 
by  wliieli  lie  was  dismissed  or  wholly  retired,  or  of  the  iUTe|jtanre  of 
hi.s  resig^nution,  nui^it  (after  mttieej  he  ipiite  futile  atal  inetfeetiial. 
'  An  oi-der  purporting  to  r^ntke  a  previous  order  by  winch  an  otEoer 
has  biren  legally  detached  friaii  the  riiililary  ecrviee  is  a  simple  nullity. 
XXXV.4(:i;,.A/y.  lS7i;  XXXVII,  4ji,  ll/Ar//.  /vytf;  XXXIX,  474, 
MmJi.  1S7S:  XLI.  Oil,  .A//y.  JH79. 

'Surh  a  ituntenw  ie  "no  longer  i<a1ijvct  lo  re\'ww  bv  tlie  l^njuident."    15  Oxnna. 
.  At.  Uen.  sue. 
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80(3.  Xt 


■ial 


irod  for  the  posit! 


:  or  fjiialitii-atioiiri  are  t 
of  prc-'iidrnt  of  a  military  court.  In  our  pnictice  the  pre-^ident  is  mtt 
appoiiitod  as  Miieh;  he  U  simply  the  senior  In  rank  of  the  niL^tubers 
prcitent.  and  he  presides  by  virtue  of  hit*  seniority  alone  If  the 
senior  of  the  offieers  detaih*d  in  the  convening  order  is  not  present 
with  the  court  at  the  original  orjfiinization,  the  next,  senior  present 
becomes  president;  ao,  if  the  otfirer  who  presided  at  the  hejrinning  of 
a  trial  is  at  a  xuliseijuent  >it&ge  of  the  proeewlinfrs  relieved  or  oom- 
pelled  to  bo  absent  by  .sickne.s.s,  &c.,  the  next  nmkinp  officer  prescnl 
preside**  as  n  matl*^r  of  course;  and  the  senior  officer  present  with  the 
court  at  the  tennination  of  i-he  trial  anthenticalies  the  proceMinff?,  as 
piv^ident.      XXX,  24i;.  Aj^rif.  IVO;  C«rd  .1333,  Xf>tv>»h.r,  JH^. 

2044-  While  a  speiTial  authority — that  of  swearing  the  judfre-advo- 
i-ate— ia  devolved  upon  the  pre-^^ident  of  a  military  court  by  statute 
(the  Notli  Aitifh'  of  ^Var'),  such  oftirer  has,  in  other  i-espeets,  ait  in 
|)erfr)rniing  tlii?' twual  duties  of  a  presidinj*'  ntficcr,  in  authenticatiufi; 
the  pixx-eedings  with  his  .■.i(jnatun.\  and  in  coinmunionting  with  the 
convening- offiet^r  or  otht;r  comnmndcr,  no  original  authority  but  aeljt 
simply  as  the  representative  and  "organ"  of  the  court.'  XXVIIi. 
07S.  .)</«-.  mO:  XXX.  24(i,  AjfrU,  IS70. 

2045.  Tbu  president  of  a  military  court  lius  no  comuiaud  im*  such.  As 
president  he  cannot  jjive  an  ortttfr  to  any  other  member.  A»  the  organ 
of  the  court  he  jfivcs  of  t'i>ui>e  the  dii-ectioiw  neceswary  to  tJie  regular 
and  proper  conduct  ut'  the  proceedings;  l>ut  ii  failure  to  comply  with  a 
direction  given  by  him,  while  it  may  constitute  "conduct  to  the  prej- 
udice of  gtJod  order  and  uiilitary  di>K'ipl!ne.''  cannot  properly  he 
chai-ged  as  a  "  diftoU-dieniri:  of  a  lawful  cuuiuiand  of  a  superior  olfiiMir," 
in  violation  of  Article  21.      XXX,  'J-it';  315.  Ajfr!/  aud  J/.7y.  1870. 

3046.  Foj'  ihc  president  of  11.  court  ujiirttal  to  ft«»umo  to  adjourn  the 
court  against  the  vote  of  the  majority  of  the  uiombei-s,  would  l»e  an 
untuithori;ced  act  aud  a  giuve  irregularity,  properly  Bubjeetiug  him  to 
a  charge  under  the  «ad  Article.'     XXX,  :i48.  April,  1870, 

'Thv  fnrthfr  Junction  ilcvoivtil  np<>n  liim  bv  Art.  n2  im  not  krujwii  t<i  Imvc  ww 
bi-cn  uxLTcin.tl  iu  i.>ur  wrviue:  lliu  nrluk*  tt»elf  \ji  a  ilcud  Ivtler,  atf  'if.  hUo  An.  53  <ii 
piiri  wiiteriiu 

*Sco  ]>Hr.  lODA,  Atniy  Ita^ilHtioiiK  of  ItW.  Tlir  laii^iiHgeoftliix  nvulnlii^nt*  taken 
Itvui  ihe  order  of  SecreUirj'  (.'rmwfur'l  in  h'w  rvvi^ew  itf  tin.-  caw  ol  Bvt.  I,t.  C'nl.  Ita^-fc- 
enrihw,  in  li.  0,  H.  War  ncjrt.,  ISftfl.  It  in  now  incoqK-mfe'J  in  the  Couit-Maniol 
Mwinitl  (IWll),  |>.  22, 

In  lU-liberatiuiiri  on  4tt>tvti''in«  rai!«.'<l  (i|i(.>n  h  trial,  tL-<  wvll  u^  En  the  Jl»<bii)f  tui<l  llie 
■djiiilffiii^<i(  the  r^tUdnce,  the  (inAsidiiifi  iiifinlier  \»  <iii  a  [K-rfcnt  ngiinlily  with  thp 
cilfiiT  iii*nnlK-n'.  Hi-  tuw  no  ctuititiK  v<it«-,  twr.  it  ttH*  vote  i»  even,  rlrjea  his  vote  bare 
any  ttrefiter  or  otbt^r  weutUt  ur  vUwi  llviui  Thai  of  any  <jtUer  toeuiber. 

■  Ciue  of  Biu^kp-nHtnR.  C.l}.  N,  War  Itept.  ISfiO. 
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PREVIOUS  C0HVICTI058. 

S047.  IJthI  thftt  tho  r<^opftiiui(;  of  the  oouit,  after  a  conviction,  to 
[xeceive  cvWonco  of  piwious  <'onvi<-tioii»4,  was  not  a  viulation  of  tiic 
'84th  Artii-li^  of  "War.  The  pi-ooMuro  is  in  acrorcliinfc  witli  the  spirit 
of  thf'  lt-(^is]iirion  which  exoludp.s  jiidg^'-iMlvoi-iitf!*  from  closed  ses- 
jiions — to  plaee  pi-ostenition  and  *^^•f^•nce  tin  w  more  equal  ftwting-.  by 
allowing  the  aocuscd  to  lie  pre,st'nt  whi'n  evidence  of  previous  convic- 
tions is*  sulMiiittod  and  to  M<-i-iitinize  and  test  the  legality  of  the  wLtnc. 
63,  45'.  D«Cfiiiha;IS9S;  Card3iKi7,  Aj»->f,  !S97. 

SOM.  A  court  martial  refused  to  take  into  consideration  evidence  of 
*   previniw  convictions  offered  by  the  judge-advocute.  on  the  grounds — 
(lat,  that  the  fteciwed  had  been  previously  punished  for  each  offence; 
that  ho  had  not  introduced  any  testimony  in  .support  of  his  char- 
;ter,  and.  in  the  absence  of  such  testimony,  the  niles  of  evidence 
Ipreclude  attacking  the  same.     7W*/  that  itueh  objections  were  not  well 
Itnken.'     L.  t>4(.,  Aogwt,  lUiiO. 

2049,  A  nientonindnmof  thepreviousconviction  is  not  sufficient:  they 
imst  l»e  shown  either  by  the  re4-oids  of  the  trials  or  by  duly  iiuthen- 
Ucaled  copie-s  of  the  records  or  of  the  ordpi>*  <if  promulg'Htion.  Lll, 
(»8,  Sf^pirinh,!^^  1SS7.  It  is  unauthorized  for  the  judge-advocate  to 
intTDdueo,  or  the  court  to  ntlmit,  as  evidence  of  prrvions  convictions 
(or  in  connection  with  pi-oper  evidence  of  the  same),  the  (datetnent  of 
service,  &c..  retjuired  by  par.  1015,  A.  H.,  to  bo  furnished  to  the 
■ironvening  autliority  willi  the  charge.*  39,  4'»'.t,  Mu/rh.  ISHO. 
™  2050.  Willie  tlieie  is  no  legal  objection  tothe  considemtion  by  court* 
luartia]  of  evidence  of  piwious  convictions,  not  referred  to  them  by 
the  convening  authnrily,  yet  to  .^tecure  a  unifnnoity  f>f  pructico  in  the 
matter,  myjuniumliil  thiit  general  cuurtss  luarlial  be  diiectcd  to  con- 
Mder  iprdy  such  evidence  of  previous  convictions  as  is  referrpd  1o  them 

•by  the  convening  autbofity.'  C'anl  801;!,  Ma>/^  IS07. 
2061.  Previous  corivictiotis  excei>t  nf  desertion  on  a  liial  for  deser- 
tion, not  adjudged  during  the  cuiTenl  i>ending  enlistment  eif  the  soldier 
but  incurred  during  a  priorenlistinenl.arenot  admissible.  LVI.  .105, 
Jnfy^  18SS;  61,  22i».  Aufjuft.  JSOJ.  Nor  is  ovidonec  of  a  prcvioas  con- 
viction by  a  civil  court  admissible  in  this  procedure.  26, 380,  Sfj/fetH' 
bej\  JSSS. 

2092.  Evidence  of  a  preyiona  conviction  la  not  admissible  where  the 
findings  and    sentence  were  dUapprovefl  by  the  proper  reviewing 

'A  MtAtnte  iaipoaing  henvipr  ])eiuUtieji  on  a  fiersuu  convicteJ  o£  a  felony,  if  twice 
I  before  cnnvltrU^  nf  a  cnnii>,  it  not  unconfrtitiitional,  Kfl  putting  tnir^  in  jphjibrIv. 
lWrl>..ml>l  V.  Mam.  180  l'.  S..  311. 

■y«^!  Urcukr  IS.  A.  (i.O.,  isao. 

•See  IhJB  recommvndntion  «dL.i.t<»cl  udc)  fiubliehvi)  in  Ciirular  11,  A.  G.  O.,  1887, 
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iiutiiorily.  Lll,  121.  508.  March  and  Sejft^fmher^  1SS7.  Aa  to  nil 
trials  (fXCL'pt  thoso  hmi  liv  a  sitiiiiimn'  t-rmrl  wluTi'  tlii'  |)Of-t  roni- 
nmndex'  ucts  us  th**  court,  luid  iik  approval  uf  tin;  senU'iiw  is  n'qu'ired 
by  luw).  the  tevax  "previous  wjiiviction"  means  a  tKitmcliaii  t«  wliu-li 
oiri'c-1  liH>'  Ih-i'ii  g'ivcn  liy  the  apju'oval  of  the  sentonco  by  compi'tciit 
aiitliurily.'     68,  '^K  March.  2SUJ. 

200S.  Tho  proper  ovidonco  of  a  previous  eonvietioa  hy  a  suminar}' 
court  is  the  sunumiry  I'oiirt.  record  relating;  thereto,  or  a  copy  of  ilic 
saline,  eertitied  to  lie  a  true  <'!opy  by  the  jKwt  eomiiuinder  or  adjutaiit- 
S4,  36,  Fihrmry.  1S9^;  65,  170,  Jutnj,  JSO^,  The  ccrtitiealo  of  the 
comiMiny  eomnmnder  to  the  fact  of  such  conviction,  as  shown  h}'  thn 
company  i*eriirds,  will  not  be  a  le^l  substitute.  65,  170,  gitpm. 
When  the  pnwif  produced  is  the  copy  furnished  the  company  or  other 
eoniiuiinder.  It  should  be  rctiirned  to  liiin.  and  a  copy  attached  to  the 
record  of  the  court  martial  (exi-opt  that  of  the  .summary  courtj  befoiv 
which  the  trial  is  had.'    Curd  308,  St.'j)t<'tiihe}\  JSO^. 

2054.  I'ndcr  the  I-'xecutive  order  of  March  30,  18*J8,  previous  con- 
vik-tions  "whatever  their  nuiubcr  within  the  prescribed  period/' are 
admissible  to  aid  the  court  in  determining  upon  the  proper  meai^ureof 
punisiinicnt.'  whether  the  limit  of  punishment  is  within  or  greater  than 
the  punishing  power  of  an  inferior  court;  but  If  ^'i-enlcr,  the  pre- 
scvibud  limit  can  only  bo  increa«od  on  account  of  sneh  conWctiouiS  as 
are  8i»H-itied  in  subdivision  4.  Article  III.  of  the  oi'd*>r(>Iaimal.  ly'U, 
p.  5r».)  The  litnitw  of  punishment  are,  however.  ojn>rativo  only  "iu 
time  of  i)eaw."  (Act  of  September  fit,  lJ«iti.  Matmat,  1001.  p.  48.) 
In  time  of  war.  therefore,  (-rnirN  tnaitial  are  remitted  to  the  disci-etiou 
conferred  upon  them  by  tJn-  Articles  of  War.  (.^1  57tH,  J'^rftntarsf 
1890. 

PEISOKEE  OP  WAR. 


I — ^Pkisoneiu  takkn  rituM  thk  Kkemt. 


2068.  .\n  engineer  captured  while  doing  duty  on  a  steamer  of  the 
eiiemyt /«/'/ properly  delsiined  iw  a  prisoner  of  war,  civil  employees 
of  the  enemy  aen'ing  with  it«  army  in  the  Held  iK'ing  (v>riirded  ad  oa 
the  siuno  footing  in  this  resi>ert  with  the  soldiers  of  such  army.  V*I. 
542,  A'igmt,  mC. 

*i>%--  Cir.'.  10.  A.  <}.  O.  1«9S.  \  ^ 

'Tliu  >iii)jf!!i  fiiriii)Ji4-i)  ^h{'  roinjinnj-  or  nther  cnnmmndt-r  are  idpnlit-al  with  thow 
fiiriiii<liv<l  Lriuwa.'ifcvi'leiiCL'oli'ri.'viyiisi.-f.iiuicliMiL-.  (SL-vCuurl-Mar.  Manual  (1901), 
|>.  4J>.)  Ti>  <liftingui.-<h  the  (oniier  (r.iri  thi-  liUtt-r  «n'l  lo  thiif  inwirc  llicir  return, 
Ilie  fai't  tlinl  thi-y  Ivloitj;  tii  rtx^unlii  of  a  i^)iri))fluy  ur  <ithi.-r  Ltmniiiziiliuii  shoukl,  liy 
Ilk-  iimrk  or  ctlK-rwiei-,  In-  ■Uo.l'jsi-O. 

'Tliifl  nrovHiori  ii*  n-i-iiN-il  in  ihe  nt-w  Executive  order  n(  Murch  12,  1901,  (it*- 
M'riltinif  liiniW  tvl  j»iiiii]»limviit,  iniblUhfil  in  G.  O.  42,  A.  G-  O.,  ltf(ll.  [See  OjOTt- 
Mar.  Mouual  (1901 ).  ]>.  65.  ]iar.  4.) 
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2056.  Where  ttertain  persons,  appmhciulod,  while  enjfaged  nppsr- 
piitly  an  partisaii>  in  a  raid  from  KiMitmky  into  Indiana,  were  hrld  to 
trial  by  a  *Avi\  court  of  the  lattrr  Stato  fur  robt>ory,  and  the  ('onfed- 
emte  aj^ut  for  the  exchaii(f«  of  prisonen*  of  war  made  thereupon 
otKfiiil  applioation  that  they  nhould  be  ti-eated  and  exchanjfed  as  such 
pri^-ioners,  on  the  ground  tliut  they  wi-re  Confedemte  .s*>ldier.-*  at-tinff 
under  theorder*  of  theirnulitfl.rvsaperiorjt — arfjv'W.in  viewof  the  seri- 
ous doubt  as  to  their  real  status,  thnt  they  I>e  left  t<»  have  their<»ffi'nce 
passed  upon  by  the  eourt  whit-h  had  aHMunicd  jurii^dirtiou  of  thi'ir<:a!*e, 
and  by  which  the  defence  that  their  uperations  were  leifitinmte  nctj*  of 
war  t-ould  lie  properly  iove3tig:ated.'  II,  51>I,  Jurt^^  iSG^i,-  V.  344, 
J\'"i-'.iiiber,  !H€J. 

\  8087.  Where  a  prisoner  of  war,  hpld  with  other  prisoners  utn  prison 
eamp  within  a  State  in  whirh  the  rivil  court.-*  were  in  operatidii.  killed 
one  of  hit*  fellow  priaoner?.  advUal  that  the  Ciovenimmt  uiijjht  Jii  its 
diHcrelion  turn  hiin  over  for  trial  to  the  State  authorities,  ur  exihan^ 
bin)  under  the  eartel  iind  leave  hiui  to  Im>  tried  by  thfs  0»nfederate 
authorities..     Xill,  4Viti.  J/i/zr-A,  iHfio. 

8068.  The  vtulation  uf  his*  (larolc  by  a  jmixiled  pri.sijner  f>f  war  is  an 
offence  a^iant  tlie  coionion  law  of  war  and  punishable  with  death.' 

^VI.  5)1.  Jannnry,  W6'.f. 
2059.  Where  eertain  soldiers  of  the  euemy'a  army,  haviny  In-en 
ttiken  prisonei-jt  in  Virginia  upim  LeeV  surrender,  weiv  ndenswl  un 
parole.  t»n  condition  of  their  returning  lo  their  homes,  ht-iil  that  tbitt 
panjle  did  not  authorize  tbeui,  in  the  aljsenee  of  i>[>ecial  authority  f  mm 
the  U.  S.  GyverniJienl.  to  coiny  within  our  lines  and  into  the  State  of 
Maiylami,  althoui^h  that  Stnto  ha<l  been  their  ptaee  of  residenw  before 
the  war:  and  that,  in  actually  eoming  into  Maryland,  thi'v  were 
eharginiMe  with  a  violation  uf  their  i>artilc.'  And  /"/'/,  further,  that 
a  citizen  of  Mai'^yhLiul,  iik  Imrboriny  and  relieving  them  after  coining* 
iDto  that  State,  was  chargeable  with  an  offence  under  Art.  4."..  XII, 
40<>.  J/ay,  y-WJ. 

V  II — Pbisoneiw  takkn  Br  thb  Kneht. 

2060.  Ih-I<L  in  the  nlwcucc  of  any  .-^tiimlation  to  the  coiitrari'  in  the 
cartel  of  exchange.'  that  a  prisoner  of  war  uf  our  army,  rulcitsecl  on 
parrile  by  the  enemy,  might  legally  be  put  n\i  duly  lu*  one  of  the  jwst 

'See  II  fipin*.  At.  V,en.  210. 

•St^  G.f).  100.  War  D^^pl..  IWW,  par.  124  (IJe>KT'K  Irwlnailloj,,!). 

'Ill  II  Opiij*-. ^7.  Ally. l-u'n.Siit'Kl  puvBof  th»iJ»'  jittnili-d  primncrs  that  ihcy  •'can- 
not be  n^rdixl  av  httvinic  lumiw-  in  thi>  Inynl  SlatiB,  ■  •  •  As  tifltiecrpntn ihcir 
boiDM  w«iv,o(  )iwt,iwitv,  in  rlw  tiTrittir)'  lurlliK^nrnt  to  the  Gt>v«ninn-iit  «i|  tliul'nitvd 
8lale«." 

*gee  lOOpiTU).  At.ii«n.:t57. 
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giianl  nt  a  post  not  in  the  field  or  threatetied  hy  the  eneinir.'  XXI, 
SifJ.  Av(/u^t,  IHVG. 

8061-  A  pri:!t4inet'  of  war,  on  being  paroled,  i--^  not  nrvfjtsarUy  lK>uud 
to  return  1o  the  regiment  or  otlier  t'onimand  to  whiib  he  wiw  uttxched 
u]K>M  <.ii])tiin\  or  suhjpot,  if  he  does  not  return,  to  l>e  treated  a-s  « 
do«?rt«r.  In  the  absence  of  any  special  order  given  liim  by  cont|}etent 
anthorjty,  he  U  inquired  only  to  abide  by  the  existing  order.i  in  regard 
to  piiroled  prisoners  in  general.     XXXIX,  33i)  J)ecaiJM.r,  lfi77. 

206S.  Where  an  officer  of  oui  army,  while  on  trial  or  awaiting  sen- 
tence, i^  taken  priisoner  by  the  enemy,  and  a  sentence  of  diAniL'*^ 
adjudged  by  the  rourt  and  duly  approved  is  nut  offi4ifil!y  eoinmuui- 
cuted  to  him  till,  upon  being  exchanged,  he  hao  returned  to  bis  regi- 
ment, he  i»  entitled  to  be  treated  and  paid  a^  having  l)e<>n  in  the  C  S. 
service  up  to  the  dat*^  <\i  Hurh  tiotilication.  And  !»o  of  an  officer  dl?- 
minsed  by  order,  or  a  soldier  di»hoiioiubly  dlschai>;ed  by  M!uteai.% 
under  )*imilai-  eiruumstauces.'  XII,  iiSO.  January,  1865;  XIII,  58!*, 
AjPi'U,  ISO.'>;  Card:i039,  Ffhrmry,  IffJO. 

2063.  Officers  and  soldierb  of  our  army  taken  prisoner  ))y  the  enemy 
and  i-eleased  on  parole,  are  (in  the  absence  of  any  statutory  pixivi^iou 
to  the  contrai*y)  to  be  i-egai-ded,  while  occupying  thw  status.  pi-e<-i!*ely 
as  olfieers  and  soldier?!  on  ordinary  active  duty;  so  far  as  concern* 
their  right  to  j[wiy.»     I,  385,  Ocf(t^i\  J6ftS. 

2064.  A  paroled  prisoner  U  .-iimply  a  soldier  who  has  l»een  plat-ed 
under  a  rli-sahility  to  engage  in  active  operations  against  the  enemy. 
He  remains  a  part  of  the  army  and  a-s  much  subject  to  military  eoiitml 
lu  he  wns  liefore  his  capturo.  If  he  absents  himself  without  authority 
from  the  jiost  or  station  ti>  which  us  a  paroled  prisoner  he  has  heeu 
assigned  by  the  military  authorities,  he  is  absent  without  leave  or  In 
di-.>tertioii  ait-orditig  to  the  intent  with  wliit-h  he  ahi^ented  himself. 
Card  l(4i>,  Sr-jfft-tnhtr,  .h^Uo. 

206fi.  While  it  is  laid  down  by  the  authorities*  that  a  prisoner  of 
war  is.  strictly,  jusliticd  in  enlisting  in  tlie  service  of  the  enemy  only 
by  a  well  foundo<lapplvhl■ll^i«Tl  of  immediate  death,  yet  where  S4">ldier3 
of  the  Federal  army,  while  subjected,  when  prisoners  in  the  hands  of 
the  enemy,  t«  extreme  privation  and  suffering  by  whieli  their  Ii*"e3 

'Sec  O.  O.  ^A.  A  1.  «.  O.)  of  Fob.  H.  1814;  do.  100.  War  l>cpt.  1863,  par.  IX 
(Lipber's  Inatmctiurw). 

•Nutv  tht!  pr-vifi.-n  of  the  net  o(  1814.  now  iiicoqwuTiUHl  in  Sec.  1288,  R4'v.  Ste.. 
entillin^  ctrtniti  ollkvrw  nii<l  tiriltll»T»  to  be  iMiil  os  miiti  ibiriiKr  thi-ir  fiiptivily  wbm 
rnaik'  pn«)inT»  nf  war  h>vt!u' i-twiiiy.  An')  «■*■  Jont-*  r.  I'liilinl  Stat*-*,  4  t't,  (.'Ig.  11*7; 
PbfliJi?  '■,  riiitfil  .'•talwt,  vl.  2i>w — itiiJiKliiimil  uuiw  u[  (}ffl(.x-n9  Ji*mi»4Hl  nUiK'  itrisun- 
cr:>  of  wiir  uiitl  flaimiu^  jmy  (iij<lcr  Ihi*  i<tuhit(*. 

'  .\s  to  lbt>  xtxlue  of  |>ri!>un('r>>  of  war,  whuvc-  (voliiiiliwcr)  regiiwiitu  wvie  imuftpred 
out  in  tboir  abHsm-u,  m<.-  (i.  4X  KiA  of  \WA. 

•HM|iublica  r.  .M<>(4ir1v,  "2  I>al1a<,8tl:  I'liiia)  SUttfs  r.  V'igol,  M.  ^^10.  And  com- 
imrv  United  St«tc«  •.  liriiWr,  4  I'liiluil.  'Am,  4I.>1. 
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were  imperilled,  were  induced,  solely  in  order  lo  6iid  mean!*  of  escape 
from  smh  tlt'spemte  •^itimtiun.  fo  enlist  id  the  enemyV  army,  oflrised 
that  such  soldiers,  on  sulwequently  surrendering'  to  or  l»fnig  euptured 
by  our  forces,  should  not  hs  a  ^neral  rule  Im?  tiieatcfi  as  deserters  but 
should  ho  rt*turned  t<i  duty  witli  th(?ir  reyiini-nts  without  punishment, 
XI\',  t3.i,  F'lrniinj,  iW'>;  XVI,  -M).  tiTl,  .iyW  lUiQ  Jnw,  JHfio.  Rut 
where  it  flppf^rffl  that  ivrtaiu  soldier?t  of  our  army  who  when  priiion- 
of  war  had  enlisted  in  the  enemy'?*  servite,  had  not  attempted  (o 
ipe  when  they  iiiijirhl  have  douw  so,  Ijut  had  voluntarily  remained 
and  fought  in  the  ranks  of  the  enemy'*  army  till  forcibly  aipluR*d  by 
our  for^s,  adviv'i  that  their  i-epivsentations  to  the  etlfct  that  they  had 
joined  the  enemy  to  escape  cruel  treatment  as  prisoners  of  war,  should 
not  \w  allowed  to  weigh  iti  Iheir  favor.  Itut  that  they  should  lie  Krought 
to  trial  for  the  crime  of  desertion  to  the  enemy.     XVI.  IIW.  J/tfy, 


F£OF£SSOS    OF   TH£   HILITAKT  ACASSMY. 


t2066.  See.  V.VM'i,  licv.  Sts.,  pi-ovides  that  "euch  of  tlie  jji'olejsors  of 
tlic  .Military  Aradi'iiiy  whose  service  at  the  ncadcmy  excewls  ten 
yeary  simll  have  the  pay  and  ailciwancc!*  of  colonel."  Si'c.  4  of  tlie 
Army  Appropriation  Art  of  .lunu  33,  ISTH,  nmends  this  scx'tion  by 
inseitinj,'.    after    tiie   w(»rd   "?*en'ice."   the   words   "as    professor." 

1]{tid  that  prafessons  who,  at  the  pitssage  of  the  last  statute,  were 
hein^  paid  as  colonels  hprause  of  luivin^  servinl  at  the  aciidcmy  ten 
yeui-s.  luit  who  had  not  yet  served  tluMf  an jtni/'fU'ifft  for  timt  pt'riod, 
could  not  legally  continue  to  he  s<»  \nuA,  \nxi  were  eiitith-d  tti  lie  (xiid 
as  llentenanl  (■i>lonels  only  until  they  Imd  couipli-ti-d  the  terrii  of  spe- 
cial scrviif  curitiMnpliili-il  )\y  the  act  of  1K7'.'.  XI.Il.  HT.'t.  Awjmty 
3H79. 
2.  The  profess«ii-s  nf  the  Military  Academy  do  not  hi-long'  to  the 
staff  of  thi'  nrtny  ivitbin  the  meaning  of  Sit.  I^O-'j,  Key.  St.-*.,  since 
tJipy  have  no  military  rank  or  jfnide.     06,  151,  OcU^>er^  189S. 
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PaOMOTION. 

2067.  Pur.  lit.  Army  Keg'ulations  (ISfiS),  prcscrilnMl  that  promothms 
in  estahlisheil  repiiiienth  and  corps  t*>  the  gmde  of  colonel  should  he 
made  ucconling  to  seniority,  except  in  rrase  of  disability.  Thus  a 
senior  lirst  lieutenant,  upon  a  vacancy  occurring  in  the^rudoof  cup- 
tttiii  in  his  iv^iment,  is  entitled  (if  not  disabled  or  incompetent)  to  l>e 
promoted  thereto.  But  where,  in  case  of  such  a  vacancy,  a  civilian  fa 
dieiuiissed  officer)  was  nomiimtcd  (illegally,  i.  <.,  without  authority  of 
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CongTc^)  to  the  cflptaincy  in  the  titnid  of  the  M^nior  fir^it  tieutciuirit, 
hilt  wiu-i  tin'i*ou]i<ni  ftnifiniu'd  l»y  the  Sonutt*  and  CDnitiiissioni'd.  A.  W 
tliiit  ilir  lieiitiMiftnt  was  without  rpinody  exfi'pt  .■iuchii/*  ho  iiiiphi  ohtHiii 
hy  upiilication  U>  CVinifiTtw,     XXIX,  47,  Jun^y  ItfSQ. 

2068-  Pnr.  90  of  the  Army  ItfjriilHtiohs  (IsG;t)  prc>frihed  thut  pnt 
motions  to  the  ^nulttof  cuptaiti  slioiikl  \w  itm<)o  rr^fitiit'ti tally.  Si't'tioii 
lii)4.  Kev.  Sts.,  provides  that  "pronioltons  in  the  !inr  shiill  lie  made 
throuffh  the  whole  aniiy,  in  it^  sevemi  linos  of  artillery.  »fivfllry.  »»d 
infiintry,  iv.tiKH-lively."  Udd  thut  this  .statute  .simply  mean*  that 
promotions  shitll  Ih>  nttide  within  the  hmnehej*  of  the  Mtrviee  of  the 
reHpectivi'  olHcers.  /.  ,.,  that  infantiT  olHuers — for  example — ^hull  l>e 
promoted  in  the  infantn'  arm.  and  not  nut  of  that  arm  imrl  into 
another  arm;  and  that  it  dix^s  not  nioilify  the  rule  laid  down  in  the 
regidiition  1)ut  i-*  declaratory  nf  the  !«imp.  S<'e.  I2i>4  Is  indeed  not 
new  law,  Imt  ort(finates  in  a  -xlniilar  ])rovision  of  s.  h.  v..  luS.  net 
of  June  liMl,  Itil'i.  viz.:  "  Krotn  and  after  the  ixLvsa^^e  of  this  act.  the 
promotions  shall  bo  made  Ihroiijjh  the  line.s  of  artillerists,  lijfht  artil- 
lery, dra^joons,  riflmten  and  infantry.  re>pectively.  lUim-'HtHj  U>  tuttxh- 
Uithrd  ftd*.."  The  establUbed  rule  was  that  eontuined  in  a  reijulation 
of  May,  18itl,  whieh  preserihed,  anioiifc'  other  lhinjf>,  that— "Pro- 
motions to  the  rank  of  eiiptaiii  shall  Iw  made  rejfimentully" — precisely 
the  lantfuagt^  retained  in  the  existing,'  ivpilntion.'  Of  this  rejfulation, 
therefore.  See.  I:i04  Is  deelamtoiy  in  the  ^jime  manner  as  the  act  of 
ISlti  w«^  declanitory  of  the  original  rejifidalion  of  1801.  XXXVII. 
435.  Miin-h,  iff76.     (See  g  '2Mr£,  jM»,t.) 

2069.  The  act  of  June  If*.  ISTS.  «ec.  13,  in  probihiting  for  a  time 
prutiiotions  untl  appointment^  in  tlio  army,  added  the  provi-o.  "that 
this  liniittttioa  shall  not  apply  to  the  lino  of  the  army  below  the  rank 
of  captain."  ITntd  that  the  effeet  of  this  pi-ovi-ion  was  to  exeept  «uh- 
HJtenis  from  the  gi^nciul  rule  establi-heil  by  the  statute,  and  that  the 
pnmiotion  of  a  tirst  lieutenant  to  a  eaptaiiuy  during  the  jx^ndency  of 
the  pK)hil>ition  was  therefore  leijal.     XLl,  4iKI,  .SijiUinh^r.  jajx. 

2070.  An  othcer  who  is  senior  in  In*  jj^nide  in  his  regiment  i>  ineli- 
gible, while  imder  a  legal  »pntenee  of  ^ll^|>enslon  from  rank,  to  pittmo- 
tion  to  a  vai-aney  octurring  in  a  higher  grade  pending  the  t«'iin  of  hi» 
susfH-iisioii.  U[HinsuL-h  vacancy.  I  ho  next  senior  oificerlnH-ome*  entitled 
to  the  pnaurtticin  in  his  .sW-ad.      XXXIll,  till,  Jniu;  h'i72. 

2071.  There  is  no  ve:<ted  right  in  promotion  ^^  .such  on  the  part  of 
ofli(vr»  of  the  army.  All  that  can  l»e  siid  is  that  officers  have  certain 
righta  of  promotion  under  whatever  may  W  the  law  fix>m  lime  to  titiH'. 
The:>e  rigliUt  vary  with  the  law.     Cori|^re«»  luay  change  the  date  uf  an 
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o£Scer«  couuiiisstoa  so  ao  to  gWe  biin  a  riglit  of  promotion  over  other 
utBi.-v'r.'t  wliu  niiikt.!(l  biin  Ix-foiv.  uiitl  m>  |>«;«t[Kiii(>  thoir  ri^ht  to  bis. 
Thus.  wIkti;  iLii  a«'t  of  CoIIJJ^c^^t  autbuiized  tbo  Pre«idfiit  to  issue  a 
new  uoDimUsiun  to  a  lii-utenani,  tbo  otfcct  of  whiuh  would  be  to  {five 
biiu  a  precede  lice  ovt-r  twoiity  four  otbur  ollicei's,  /uld  tbat  sueh  lej^ia- 
latiuu  waa  withiii  tbo  power  of  Cougre^n,  uhich  wa»  tbe  boIo  judyo  ad 
to  its  expedieiiey.  And  /itlil  that  tbu  ^^■'iviiig  of  authority  iu  sueh  ca^e, 
bt*ifi|f  one  in  whirb  imiividual  rigbtt*  wore  concerned,  wjw  to  be  con- 
strued aM  u  nqnln-mtnt  ujwn  tlio  I^resident.'     58,  ^OH,  Marv.h^  l<St)3. 

2072.  The  act  of  October  1,  181*0,  e.  1241,  substitute's  "linear'  for 
"rvirimontal"  pmniution.  except  only  as  to  officers  who  were  first 
lieuteiiaiitri  ut  the  date  uf  the  act.  A  second  lieuteiumt  Itc'coming  a 
first  Ueutenaut  after  tbat  date  in  entitled  only  to  Hnejil  proniotiou.  Ho 
muKl  jjive  way  to  all  those  who  arc  Menior  to  biin  in  the  jjrade  of  first 
lieutenant  in  bi.s  arm  of  the  .service.  When  promoted,  be  is  simply 
promoted  to  cuptniu — of  infantry,  &e.,  not  to  c-aptain  of  any  particular 
regiment;  and  is  then  awsigned  to  a  rej^imcnt  in  the  dihcn'tion  of  the 
Secretary  of  War.  There  is  no  ijueMtion  uf  trtiiu>J>r  invoU'cd;  an 
officer  need  not  be  transferred  from  one  regiment  to  another,  for  pro- 
niolitm  inlo  the  lattev.     81,  .HS7,  SeptaniNT,  1803. 

2073.  Ily  express  provision  of  the  act  of  July  3U,  181)2,  e.  82i*,  only 
sut'li  enlisted  men  of  the  amiy  an  are  ''citizens  of  the  United  States" 
may  ^'compete  for  promotion''  to  the  grade  of  second  lieutenant.  So 
hdd  that  a  soldier  who  wa-s  not  a  citizen  was  not  elijfible  f(»r  examina* 
tion  for  promotion  under  the  act,  and  eould  not  become  so  eligible 
uotil  be  bad  been  naturalized  aecordin^  to  the  existing  law.  57,  155, 
Deceviher,  18t)2. 

S074.  The  act  of  Congress  approved  .July  30,  1892,  relating  to  the 
promotion  of  enlisted  men  to  the  gnide  of  second  lieutenant  pre* 
scrilK.'i»,  among  dtlier  tliing.-i,  ibat  before  they  can  compete  for  promo- 
tion they  "must  bavo  served  honorably  not  less  than  two  years  la 
the  army."  Iltld  thut,  in  computing  this  period  of  service,  an  a^jsenco 
on  furlough  could  nut  under  the  terms  of  the  statute  lep^Uy  be 
excluded;  and  that  t  bcrefure  the  Aiiuy  Itegululion  (par.  3U  of  1695)  in 
so  far  Ad  it  provides  for  surb  dwkiction  should  l>o  viewed  a*  in  conflict 
with  the  atattite  and  inoperative.'  Cards  1572,  Jtdy^  J8&6;  1(^39, 
DeoetitbeTy  tSOS. 

2075.  It  is  provided  in  Sec.  1^57,  Rev.  Sts.,  that  ''when  any  officer 
in  tbo  line  of  promotion  is  retired  from  active  service,  the  next  officer 
ID  mnk  shall  l>c  promoted  to  his  place,  according  to  tbe  estaMijiibed 

'Saperviwire  f.  V.  R,  4  WnllMw.  435. 

'See  this  view  adopiwl  in  liwiwion  oirfflilar  *-',  .\.<J.  O.,  \m&. 
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rules  of  the  service."  One  of  these  rules  w  that  cnntainetl  in  par.  31, 
A.  R.  (ISSH),  to  the  effect  that  "promoliun.y  •  •  *  will  W  niude 
according  to  .•jenioriiy,  except  in  case  uf  disaliility."  An  otfirer  bad 
himself  applied  to  lie  retired  on  account  of  a  certain  disability,  and 
had  )nH'ii  ordered  Iicfore  a  retiring  Iwai'd  which  had  found  him  inm- 
pncitated.  But  before  the  President  acted  u[K»n  the  report  of  ihe 
board  a  vaeanev  occurred  in  the  g^de  next  higher  to  that  of  (he officer, 
to  which,  if  qnnlilied,  he  would  have  Ix'cn  entitled  to  be  promoted  by 
seniority-  Uvi'l  that,  a^s  tlie  fact  of  disability  clearly  appeared  in  the 
case,  though  no  tJTial  action  had  t>een  taken  in  regaid  to  the  retiivuieut, 
the  otEcer  could  not  legally  l»e  promoted.    43,  S3,  Sej^'Um^M^r,  IStkK 

5076.  Uild  that  a  vacancy  in  the  office  of  **  chief  nietlii.'a)  pur- 
veyor"* i^bould  be  filled,  not  by  transfer  from  another  office  in  the 
niediwil  cor|is  of  oq^ual  mnk,  hut  by  the  promotion  of  the  aenior 
lieutenant  colonel  of  the  coi-ps.     42.  S^ll,  A'lijnsf,  JHUO. 

5077.  A  vacancy  in  the  grade  of  quarternuLttter  with  rank  of  major 
having  occurred  in  the  Quartermaator  Department,  a  military  stoi-e- 
kccper  in  that  department,  who  wan  the  senior  captain  in  the  &ame. 
applied  for  the  proatotion.  IJtffd  that  the  office  of  military  8torekee|>er 
was  no  part  of  the  i>ermaneutoi-ganizatiou  of  that  department,  ^h  con* 
stiluteil  by  the  act  of  March  a,  lt?4i>,  and  was  not  one  of  the  series  of 
officcH  of  the  department  to  which  tite  right  of  pi'omation  under  the 
law  and  regulations  attached  u|H)n  a  vacancy,  and  (hat  the  claim  luwtt 
therefore  Ik'  di>aUowi'<i.  Itank  or  grade  i.s  but  an  incident  to  otKce. 
Promotion  \»  U-oiw  otEce  to  office  and  a^  a  consequence  from  grade  to 
gi'adc.  and  the  law  doe.s  not  permit,  in  promotion,  a  scpuratiou  of  the 
offline  from  the  grade  or  nink.      L%'I,  0S3,  Oct<^er,  1888. 

PROSECUTOR. 


2078.  Other  than  the  judge -advocate,  who  by  the  90th  Article  of 
Vi&r  is  *'  required  to  pmsccute  in  the  name  of  the  United  State**."  our 
military  law  and  practice  recognize  no  official  pi-oaeeutor.  The  party 
who  is  in  fact  the  accuser  or  the  prosecuting  witne^,  is.  in  im]xjriHiit 
cades,  nut  unfre-juently  |>ermitted  by  the  court  to  remain  in  the  court 
room  and  iidviise  with  the  jndge-aclvocate  during  the  trial,  if  the  latter 
requests  it;  and  in  some  cases  ho  h»A  been  allowed  to  he  accompanied 
by  his  own  counsel.  If  such  a  party  is  to  te:4tify,  hcshould  ordinarily 
be  the  first  winte^^s  examined:  this  course,  however,  Ls  not  invariable. 
II,  l,./o»tf,  JS6S;  XXLX,  M.Jum,  /.Stffl. 


J'UHUC    MONEY. 
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3078.  ^Vhcrc  the  majority  of  thv  nioinlici-H  of  a  euiirt  martUil  have 

come  to  II  de4;Lsion  upon  any  qunstion  miffed  in  thp  i'oiirfto  of  tho  pro- 

i^}ee<Iinfrt>.  or  upon  the  finding  or  senlenco.  noindividunlof  the  minority, 

'iirh**tlH*r  the  president  or  othtT  nmnilMM-,  i."  ontiLlr*!  to  have  ii  fm4^t 

iiwdo  hy  bim-self  uguiost  such  ducision  pnU-ivd  upon  thn  rwoj-d.     The 

coni'liiHions  of  iJiy  court  (except  in  ca.si*^  of  death  Meiitenres,  whero  a 

toncurrenfe  of  (wo-lhinls  is  required)  ui-e  to  be  determined  invariably 

by  the  vote  uf  the  majority  of  it^  membei's,  and  it  \a  much  le^^s  impor- 

tnnl  thai  individuttl  iiieinl>erK  should  have  an  op[)ortunity  of  puliliMh- 

ing  their  jH-rsunal  eonvicliouhi,  timn  that  the  action  of  l,he  court  .^litmld 

appt.>flr  upon  the  furiual  record  aH  that  of  the  agj^reerute  body,  and 

.|lfaould  carry  weijfht  and  have  effect  a?^  MUch.'     XI,  '2o3.  Ih-<:-tnhfr. 

i864;  XXV.  5+2,  Mai/,  J«'6W.     Xor  can  a  prnt«*t  (against  the  tinding 

or  otherwiHe)  by  a  minority  of  the  mcmbeit^.  be  appended  to  tbc  reo* 

ord,  on  a  separate  pH|>er.     XXXVI,  264:  f'fbruary.  1875. 

PUBLIC  MONEY. 


S060.  i/tV'/  that  thi.'  amounts  received  from  privaU-  jmrtiiw  iw  •*<'om- 
ponaation"  for  the  u-se  *if  the  Dps  Moinet^  \>Ty  Dwk.  under  the  ad  of 
Augufit  "i,  lHH:i,  <•.  .'i7'i,  were  publi<-  mnney,  himI.  in  llie  afi^ence  of  any 
authority  for  the  ]Hii'poHe  in  Ihi^•  art  or  other  statute,  could  nut 
leguUy  bo  exix-nded  without  an  appropriation  by  Cem^vi?s,'7.  By  Sees. 
3617  and  3<jil,  Hev.  Stw.,  it  is  nnide  the  duty  of  e\'i'ry  [xTsyn.  official 
or  otherwise,  to  pity  into  the  Treasury,  "■"at  a«  eiirly  a  date  a.i  pnu^ti- 
cable,''  any  public  money  coming  inlfl  his  poKM.>asioTi.  The  deposit  and 
keeping  of  puMii'  money,  by  disbursing  olBcer--.  in  places  where  there 
is  no  pnl>iic  depot-itary.  it*  nigulated  by  the  Sei-retary  (»f  the  Tu^nwui-y, 
under  .See.  3«i0.  lli»v.  Stu.     8&,  3l*r>.  Marrh.  im). 

2081.  When-  an  nllicer  in  charge  of  certain  river  mid  hiirlwr 
iuiprovetuenCs  exacted  and  received,  from  certain  cimtmi-tors  fur  tho 
work,  sundry  small  suma  of  money  ehiimnd  lu*  due  fnim  them  an 
amercements*  for  damage  or  Ioms  caLwed  bv  them  Ut  the  I'nitcd  States. 
/lel'f  that  Huch  sums  were  public  money  of  the  United  States,  and  that 
a  failure  to  account  for  the  same  aa  such  rendered  the  oftieer  liable  to 
a  chai-ge  of  ernbezKlement.      62.  138.  J'^hruury^  1^93. 

2082.  HtM  that  unmey  rit-eived  as  rent  or  txiuipensatton  for  the  use 
of  portions  of  the  water  front  of  the  Fort  Cunby  reservation,  Waah- 
ington.  for  fish-traps,  was  pufdic  money  ami  was  to  \k>  aceouuted  for 
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HS  Budi,  ttiid'that  il  tviuM  not  le^riilly  )h«  tititii'd  into  the  *^iiiut4^  fund^ 
for  the  purt-lmse  of  vejjt'IaKli's  fov  the  p«wt.     40.  I'i.  M'trch,  JfifH). 

2063.  Confrress  xa  vt'Sted  by  tlic  Constitiitkm  with  the  exclusive 
power  of  (lisporiition  of  tho  personal  art  well  hs  thie  rettl  property  of  the 
fiiited  Stales:' and  Iiy  Src  JitHH.  Rev.  St.-^..  CfiojfresH  hns  provided 
genemlly  thttt  thf  pi-fuvodfof  sales  of  personid  properly  of  the  United 
States  shiill  bi>  paid  into  tJie  Treasury  as  '"iniseellaneous  reoelpts." 
fhrltl  theivfon^  thnt  the  VHrioiis  funds  ifcidved  jit  niilitnry  powt-s,  on 
military  reseirations  or  otherwise,  as  compensation  for  pulilie  prop- 
erty oceiipicd,  sold,  or  allowed  to  he  uj«ed  or  appropriated,  or  for  labor 
ftirni^hed,  or  privileyi's  or  faeilitie;*  eoneeded,  Su-.  (riiirh  a<  moneys 
received  f()r  rents  of  fisheries,  for  fallen  timber,  for  .surjilus  luml»er, 
manure,  &e.,  for  raetallieeaitridjfeshellKeolleetcd  attaint  mnge-i,  for 
jfrn7injf  privUe^res.  brickyiird  privileges,  quarrying  privile^s.  the 
privilctfc  of  euttinjf  ire.  repairs  done  to  wnjfons,  shoeinjr  of  teani-S 
tolls  for  teams  and  wagons  passing;  arross  reservations,  &c.,  &c.)>  were 
puhlie  money  of  th<*  Tnited  Stute.s,  to  he  oeeounted  for  to  the  Treas- 
ury, iinii  could  not  he  legally  retained  as  a  so-ealled  "slush  fund,'' or 
disburwed  for  the  une  or  benelit  of  the  post  or  eommand.  Otherwise,  as 
to  the  priK'peds  of  the  stile  of  the  savingnfrfini  rations,  or  of  the  saloof 
any  other  eoinpany  or  ivjfiraentul.  &c..  property.  And  money  paid 
to  a  hand  for  playing  to  eitizeni*,  being  for  a  qtuMl  personal  service. 
may  go  to  the  Iwnd  fund.  But,  while  d^  winlmtK  mm  rumt  l^^x,  the 
proc-eeds  of  nil  jni/t/ir  jfr^prrfy  of  any  material  value,  ineluding  all 
moneys  exacted  or  received  from  civilians,  are  to  be  turned  into  the 
Trea'iun";  and  otherwise  to  dispose  of  them  is  embezzlement.  43, 
3*JfS.  fhfuh'i;  imi;  82,  las,  FtlmMry^  IS9S. 

8084.  The  act  of  July  28,  1893»  c.  31(5.  authorizes  the  Secretary  of 
"War,  ill  his  discretion,  to  "lease  for  a  period  not  exceeding  live  yeai"s, 
and  revo<al>le  at  any  time,  such  pro|>erty  of  the  United  States  under 
hU  control  as  may  not  for  the  time  )ye  re<iuired  for  public  use,**  enoh 
leases  to  be  *" reported  annually  to  Congress:"  but  does  not  prescrih" 
as  to  the  disposition  of  the  numi'vs  received  as  ivnt**.  Sec.  JMi^l,  Rev. 
Ste.,  provides  for  the  disposition  of  publi<-  moneys  coming  into  the 
|K>sses»ion  of  any  person,  »iid  (jar.  6Sty,  A.  R.  (1889),  directs  that  "the 
face  of  the  certiticate  or  receipt"'  shall  "show  to  what  appi\»prialion" 
the  funds  )>elong.  Adx-iverl  that  it  would  be  sufficient  for  any  post 
quartennaster  or  other  disbursing  otlicer  into  whose  hands  sueh  rents 
should  fonie.  to  note  the  character  of  the  piiviuent  upon  hi»  certificate, 
leaving  it  to  the  War  iHrpartnient  to  reptirt  the  same  in  the  aggregato 
to  Congress  at  the  end  of  each  year.     69,  8«H.  J/ay,  Jfi93. 

■U.  H.  r.  NiMll,  1  II&Ido.  IMS  (Fed.  i-'ts..  lo,879). 
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2085.  -i'/r-^/ that,  under-  the  prohiiiitory  pruvisiomt  of  the  lu't  of 
■July  7,  1H84,  i-.  33a,  ii  work  i-ntilli-d  thi>  "Mftiiual  of  Clalistbwnics" 
i-annot  logiilly  bo  authorized  or  fiiusfd,  by  the  twcretary  of  War,  to 
he  printed  Uy  the  Piihlit-  Printt-r.  uiile-t^  tho  same  be,  in  the  word*  of 
tht^  at't,  "  :u'cO!*j*ary  to  iidiuiiust4?i-  the  pnlilic  buwiiiess."  The  term 
•'net-^'iw^ry  "  h)u«  lieim  confitrued.  in  similar  cuniiections,  an  moaning — 
not  ati»ulute)y  iiecewaiiT,  but  rwisonably  norewary  or  i-learly  condu- 
cive, to  tlie  ol>jwt  expressed.  {Sop  tlii>  l^fpil  Tendi'r  Casps  12  Wnl- 
Iwe,  457.  oHit. )  The  Scrrt'tary  of  War  whonlii  Im"  a>.>.nrt'd  that  the 
propor^'d  piiMiaitii)n  wonid  clearly  and  materially  condui-e  to  the  due 
aiUniniMlraliori  of  the  puhlii^  bushio?'.''.  Ipcfoiv  caiwiiifi"  the  printing- to 
bo  done  by  the  Public  Printer.  50.  44-J.  A-^vwi./-.  ISHL  Similarly 
adfiivti  ill  regaixl  t«  a  translation,  by  an  artilleiy  officer,  from  the 
Russian,  of  lectures  on  the  tiubject  of  the  "Rc^islun<"e  of  (iunaaiid 
Interior  Italllr'tics";  a  precedent  being  cited  of  a  woik  by  a  MUi-geon 
of  the  army,  entitled  *'  Notes  on  Mililuiy  Hygiene",  held  by  the  Sec- 
wtary  of  War  (April,  18!>0)  to  In-  valtnibk'  though  not  «.vv^w?r//  in 
the  sense  of  the  stutnle.     60,  444.  !h'r,-wh,-i\  imi. 

2DB6.  y/f W  that  the  Secretary  of  AVar  "is  authorized  by  law '"  (stn; 
public  prinlinjf  and  y>indinjr  ad.  of  JHTuniiT  i'i.  lS!+a)  to  have  the 
(Jonimis8ary't4  Hand  [l^^ok.,  or  any  other  Himilur  ^v<)l'k  iiecde<l  in  the 
business  <tf  the  War  i>epai'tnient.  printed  at  the  (_TLive  mine  lit  Print- 
ing Office  ami  paid  for  from  tlii'  War  l)t'|Kiilment'H  allotment  of 
tlie  appropriation    for  "pnlilic  prinlirii;  and  bindiiij;".     Oird  l(J7i), 

PUBUC  PEOPBKTT. 

2087.  TbeConstitution— .\rt.  1\',  Sc<-.  S.  iwr.  2— provides  that  "the 
Coiiifres.it  slmll  have  power  to  diNpiwe  of,  ami  make  all  needful  roles 
and  rejjulatiori.s  reji|)cctin(i.  the  territory  or  other  pro|)iTty  bctong-ing 
to  the  I'nited  States."  The  scopo  of  this  provision  is  nioi^t  fompre- 
hensivo:  the  authority  lonfi'rrod  thereby  iipf»n  the  Icffislative  bmnch 
of  till'  (fovernnieiit  boin^'' held  to  ext-end  from  the  ftirniation  of  a  Terri- 
i4>rial  government  (o  the  matter  of  the  sale  of  a  n\uv\\  amount  of  per- 
sonally. That  neither  land  nor  any  inl*>rei<l  in  laiul  of  the  United 
State*  can  l>o  ^old  (»r<itherwi»e  di^ptiwed  of  by  the  head  of  an  exw.-iitive 
department  ov  other  executive  official  or  by  a  military  (ttK<-er,  without 
the  authority  of  Conjrress,  is  settled   law.'     VII.  4o4,  J/urc/i,  ISG^j 

'Thtn  fiiiitlaiiii-riral  rul'T- rtf  imr  [luWie  l«w  is  (■xpi'rtwiil  liy  Allnrufy  (li-iifnil  Hrwr 
(YA  Opill^..  -im,  iu>  f>>lli>Ht<:  "I  AiiM-Wrly<.>f  opinii^ii  tluu  Ihi'.Si'i-relur.vuf  WMrounuot 
convey  t«  any  ])en«m  unv  iiitt^re^t  in  liinil  liplontrin^  to  ttie  rnitti)  >'lauvi,  exrejil  in 
pnmHUit-v  of  ftii  m-l  I'f  Oiiriiiri-Msi  exiirvntly  iir  iiiuiht^illy  HnttiuriziiiLr  I'lm  I'f  liofu." 
And  9VV  ruitt*ii  t*tutet<  r.  Nieull.  I  l*iiiut>i  iMO  (IcK'uk.,  11^,870);  Svahury  i.  Field, 
Mi'Alli-ler.  1;  t'niud  Staica  '■.  Hari'.  4  Suwyer,  V&i,  BIW. 
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XXtll,  135.  July,  iS6G;  XXX,  WIS,  Augmt.  JS70;  XXXV,  307, 
Apt:'/,  JS74;  XLII,  2S3,  J/rij/,  JS?!);  IA\\  mi\,  Fci,niary,  ISfiS.  In  the 
alwPiK-p  of  sufh  authoriiv,  thf  Itindri  of  the  UoiU'd  SuiU'a,  whi'ither 
hold  by  origiiiul  pi-opriotorship,  or  acquired  by  purchase  or  gift,  or  by 
(-■oiiquest.  cunnoL  even  for  u  purely  Iwrievolent  or  i-oligious  pui-pDst', 
be  given  awiiv  iiny  mure  than  they  l-ud  be  transferred  for  u  valiuible 
coDHidei-ution.  XXXIX,  33",  Dcvemlc'/;  Jft77.  Nor  (without  sueh 
auihorlty)  i-hu  they  He  conveyed  teiiiporurily  by  /^r**-,  whether  for  u 
short  or  "long  tenii."'  XXXI  I,  2.  May.  ISTJ;  XXXIX,  3:it;.  D'C-mh^, 
1877:  XLII,  i30,  J/rtwA,  1S70. 

2068.  Nor.  without  luithority  from  Congress,  ran  nn  executive 
deptirlnient  or  officer  eoiivey  away  tmy  nMiifrwtuanj  Uitriv»t  in  laud 
of  the  Cnited  Stflles.  Thus  it  has  br^n  rei>PHtedly  held  by  the  Judge- 
Advoi'Jili^  Cietienil  thiit  ihe.  Seeretiiry  of  War  (or  fi  iitilitan*  com- 
mander) WHS  Hut  (■in])owrrcd.  t»f  his  own  authorily,  to  gnuit  a  right 
of  wny  over  a  military  reservation  lo  a  milroad  eouiituny  or  other 
corporation."  XXXI," 23T,  March,  IS7I,-  XXXIV,  l!i7.  i-y\.  M.ir,/, 
and  S,jA^,nh^-r,  JSU;  XXXV,  554,  Ant/iMt,  JS74;  XXXV!,  -Htl, 
January,  1S7G;  CarA  211,  Auyusty  1^9^,  And  such  right*  when 
^ven  by  L'ongresn.  can  be  exeirised  only  within  the  term.-*  of  the 
grant.  Thus  wlicre  l>y  an  act  of  Congress  there  was  granted  to 
0,  railroad  company  a  limiti^d  and  defined  right  of  way  across  a 
military  rL'sei'vation  (occupied  by  a  military  post),  /<'./7  that  the 
comiMiny  was  authoi-ized  simply  to  coii.struct  a  track  or  roadway, 
and  was  not  empowered  to  put  up  depot*,  stock  yards,  cattlr  pens  or 
other  erection:*  upon  the  land,  or  to  appropriate  land  otherwise  than 
for  the  roadway.'  XLI,  214,  Aj>rH,  1S7S;  XLII,  1^7,  J/I/rc/.,  1H79. 
So  fiihl  that  the  Secretary  of  War  could  not,  of  hi.'*  own  avithority. 
grant,  in  consideration  of  the  payment  *)f  loll  to  the  United  States,  a 
right  of  way  nver  a  bridge  belonging  to  tho  United  Stat«^.     XXXI, 

'See  Frieitman  r.  (inrttlu-in,  I  Mc.MUmer,  Urt,  whew  n.  lease  marte,  bv  ihp  \»rfi 
(-umiDtarulf  r  at  Siiti  Kramiixti,  of  a  itartufH  "^'"'^niiiieiil  rw^i^c,"  tlimii^fi  appnntv) 
by  thf  military  Rovtmor  of  ihe  then  Teiritory  aoil  alfM  by  iliu  tiei.;n?lary  'A  tlie  Inn-- 
nor,  wafl  hotil  voii)  )i4'<'ni)«)i'  nirt  lUithoriHsi  by  ( 'oiiirrtsw.  Tim  cnurt  declBres  th(» 
"iillt^r  imiHilftiry  ■>{  any  aUein|iI  by  ati  ■►liui*r  <■(  Ihf  (iuvernnifiu  luDlien  any  lainl, 
Ilie  pmpcrty  of  the  I'liitwl  ^itat*■^i,  wirhatit  tlie  aiUhority  of  an  act  of  Coneivw:" 
aildiiift  that  "the  Prenitlent  witb  rlii>  heuct-tof  lbi-<lfiMrtnMml«  <-aiiiiltinv<l "  oiiilil  not 
effwt  *iuh  an  .ibjei-t.  Ami  w»-  4  Oi>in».  .\l. <Jirii..  4S0;  9  i-l.,  476;  IS  id..  46;  I'nik-I 
SlatftT.  Hitrf,  4  Sawyer,  finvi.  In  the  last  wk>e  the  i-onrtsBj**':  "The  Se^Tetarywi 
the  Treas-iiry  nuinut  exfH'iitc  or  nnproVf  of  a  teanc  of  any  pmperty  belnugiii)!  Ut  tlie 
I'nilwl  HtftU-w  without  9i>ecial  autnoritv  of  law." 

Bill  iKf  now  the  w-t  of  Jiity  2R,  mrl  (:>;  Slata.,  :^21 ),  which  {nv«<  the  Scvvetary  of 
Waranlhority  lo  leane  for  n  |)crif«l  not  exi-eeiUn;{  live  yt-ar*  and  rr-wvablo  al  any 
time,  public  pro[H*rtv  under  hi>  i.iinlnil  (except  mineral  and  phi>^phute  land«).  not 
fnr  the  time  rtH|uir(*(l  for  imblic  u«>, 

'III  niinicroiisjilfttiiloryenactnK-nlnsHi'h  a  riRht  liflH  been  exprewly  ^veti  by  COB- 
grvw  af  the  only  anthoriiy  compt-'teRt  for  the  phrpoee. 

't^  lliin  ointjiiiru  alHrmeil  by  the  Attorney  (feneni)  in  14  Opins.,  136. 
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18«,  Januarjf,  1871;  XXXVIII,  41,  April,  1876.  So  hM  that  the 
Sp<'!'*'tarv  fould  not  lepilly  jifmnt  lo  h  romimiiy  or  inclividiuil  the  v\^\\i 
to  erect  iind  luiiintnin  f«>r  tin  indi-liiiili'  in-riutl  u  hutel  on  Ibo  military 
reBOi-vation  at  Sandy  Hw;k.'  XXXVIII,  351,  Xovember^  187G.  So 
A^W  thttt  the  Son-etiiry  would  nt)t  h*i  authorized  to  transfer  a  lot 
b«k>iijri"K  lo  the  United  Stales  in  \Va--*hlngton  to  the  CommissioQei"*) 
of  tho  District  of  ColumUia  for  the  erection  of  a  hospital.  XXXVI, 
06S.  SrjjU'iiihtrr^  JS76.  S>  /i<'W  that  neither  the  Secretary  of  War  nor 
a (ieimrtriient  commander  eould  )/rant  to  an  individual  or  individuals 
the  excluHivo  ri^ht  to  use  for  an  indelinitc  jwrioti  eertain  water  power 
lioloujiinjj  to  the  I'nited  States  (XLI,  1S(J,  Fefrruuri/^  1878);  nor  tho 
exclusive  right  to  uiim;  the  j4(>il  of  a  military  reservation  for  a  ceitain 
term  of  years  (XLI,  '.il,  JWiw/zifttr,  1S7T);  nor  a  »tmi)ar  right  to  inako 
and  maintain  for  an  indefinite  period  ditehes  through  a  jxirLion  of  such 
n  n*scr\alion  fur  tho  pnri>o.so  of  irrigating  tho  hinds  of  private  pmiies 
(XXXVtll,  '23a,  Au//ujf(^  1876)',  nor  the  right  annually  to  enter  upon 
and  occupy  a  inililary  rcpenation  and  cut  and  |X)«^p^s  the  hay  crop 
growing  therein! '  (XLU,  l:iS,  Jitiit/iirr/,  J.V7.9);  nor  the  riglit  [H-rnm- 
neatly  or  iiidetiiiltely  to  occupy  and  use  a  portion  of  a  reservation  for 
H  hurying  ground.     XXXIX,  337,  Jhv*;niher,  1877. 

2089.  /I'ii!,  however,  that  a  dLsthiction  waw  to  he  observed  Itetween 
a  grant  of  a  usufructuary  intercMt  ia  land  and  a  revocahlu  Urnt*'/-^  not 
involving  a  tmnsfer  of  such  an  intcmst.^  XXXIIl,  6."j7,  January, 
1878;  XXXIV,  W*l,  .V<tr</i,  187.i;  XMII,  aTs,  Aprii,  1880.  Thua 
Md  that  tho  Secretary  of  War  would  bo  authorized  to  permit  a  tele- 
graph company  to  erect  po^ts  u|ion  a  ndlitury  resun'ation  arirl  uKach 
to  the  «inm  telegmph  wires,  suhject  to  their  hoitig  removed  at  the  will 
of  the  (iovernnient  if  fuund  to  interfei-«  with  the  puriawea  for  which 
the  reservation  was  established.  XXXVIU,'  591,  J/t/;/.  1877.  So 
AcV-f/thata  municipal  cor-ponitloii  might  legally  be  peniiiltetl  by  the 
Secretary  of  War  to  hiy  water  pipes  in  tho  soil  of  die  arscmil  grounds 
at  Springfield,  Mass.,  tho  winie  being  e<[ually  for  tlio  hcactit  (if  (he 
militan'  autlutritics  and  the  citizens,  and  subject  to  removal  at  the 


'  >^>  t.'>iniiniiiii<>ry  ii|>Liuc>a  of  tbe  Attorney  ci(>uoral  in  IBOpins..  20^.     In  tliis  cMe 

\&Tf  v>tui  tin-  fitrlli'i-r  nhjei-tion  tliat  the  Stale  i»f  New  .lorsey,  III  rcilinjit  to  the  L'nited 

lale«  jnriMivtwm  over  itie  premiHes,  l>y  liwd  r>(   Slanh  10,  1^4(1.  luul  fxpmwiy 

wlarwi  l.liar  the  ^ninl  wiw»  '"for  miliiary  imrixirtCH;"  aililini;.  "Jiiiit  llii?  F»i(l  I'uitm 

Stat<'Sfthall  rflatii  Aiii'li  JiiriMlu^tion  wi  lim^  an  ihft  saiil  tract  shall  ti>  appliwl  to  tho 

miliiary  or  ^^iihlii:  iniriwin-n  of  tlw  Haid  I'mletl  Stali?H,  ami  im  loiijp*r." 

*.l   fortion  in  nianl  to  irrowing  timlier.     See  Htiearer  r.  Unitwl  Slalett,  10  Cl- 


ijlale«  jnriMivtioii  over  itie  premiHes,  hy  liwd  r>(  Slanh  10,  1^4(1.  luul  fxpmwiy 
dwlarwi  l.liar  the  i^ninl  wiw»  '"for  miliiarv  imrixirtCH;"  aililini;.  "Jinit  llii?  F»i(l  I'uitm 
Statf!  ... 

mil 

__   ,       _      .     n^n"!  to  growing  timlier.     See  H|9ear 

'See  this  diHtinction  re«;«iuwcl  in  •.•pinions  o£  ilie  Attorney  tienenil  \<t  Ortijlwr  1 
nntl  NoveralKT  22,  1878  (16  Opiiif.  1.^2.  20.11,  in  the  ionner  uf  which  it  wua  hvld 
Uuit  tbe  detTt'lary  of  the  itoxy  vao  not  empowered  to  authorize  the  i'ity  of  ChcltKO. 
Miu«,,  to  vootiuUQ  oae  of  itH  main  sewere  tiirough  tbe  Krounda  of  the  U.  H.  Nana 
Hfwpital. 
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wiJl  of  tbo  Govcrament.  XXXVI.  iJ53,  Atujimt,  1875.  And  /»«■///  that, 
n  |X)st  tradur  nilg'bt  It'gully  be  liconst'd  liy  the  Sccrctary  of  War  to 
erei-t  thu  buUdint^  iiu(-eM.-!ar}'  fur  his  Ira-iiiu-Ki  \\\Km  llie  lutid  of  Ihu 
poet  f<»r  which  be  wiw  iippoitUi-d.'  XXXIII,  453,  Ovtfjber,  J87^: 
XXXV,  7S,  Peci'mff^/-y  1H7X  But  /(--W  that  the SLHretury  of  War  mw 
nut  ciiipawered  (o  accedo  to  tbe  applii-utjun  uf  an  indivJduaJ  tu  i>lal>- 
lisjh  »  furry  wross  a  river  within  the  Itmita  of  a  military  r«M«rvation. 
where  wbat  was  asked  wa?*  not  u  ujore  Uren-se  revocable  at  the  will  uf 
the  Sccivtury  !iut  a  pornwiinMit  fninrhise  and  {jrarit  of  an  cxchisive 
Uftufrui'luarj'  int«re>it  in  tlie  premises,  including-  even  the  ri^t  to 
clitirge  tolls  to  the  United  .SlaU\-.  XXXVIII,  ."iW,  Afrril,  mi; 
XXXIX,  \:n,  ManiA,  2S7H;  XLII,  454,  D(Vcmh,T^  1H7!K  And  simi- 
larly hfid  ill  a  ciLso  of  an  ap]>lictitioii  to  he  pfnr)itti>d  to  erect  uiid 
maintain  a  {Kimauont  bi-idge  across  a  river  fonninjr  n  boundary  of  a 
military  rotfcrration.  one  end  of  which  wils  to  he  hnilt  u]>on  the  soil  of 
the  resciTation;  Uiq  application  eontciupiating  not  a  mere  license 
rcvoeahlo  at  the  will  of  the  Governwcnt,  hut  a  permanent  right  of 
projtcrty  in  thf!  hiidgo  involving  an  ca.seuient  in  the  land.  XhllJ, 
107,  JiiritMri/,  J-SSO.  Also  .^iniilai'l}-  /wA/ where  the  application  waa  to 
l»ore  for  giw  on  a  military  rcrtTvation  and  for  tho  t'schi-sivo  privilege 
of  piping  and  disjio^ing  of  tho  siitnc,  if  found  in  paying  quantities. 
Card  SSS,  Sfpteinhfi'^  JS!l^.     (See  Lk'KXse.) 

20D0.  The  pi-ovlsion  of  the  Con.ttituti4>n  in  regard  t<i  the  dii^po^ition 
of  publitr  projici'ty  npplicH  to  jtprtioitalty  eciually  as  to  ivalty.  Thus  no 
executive  dcpiirtmciit  or  offi^-cr  ran  be  empowered,  except  by  the 
authority  of  Congress,  to  dispo.-*  of  personal  pi-operty  of  tbe  I'liited 
States." '  XXX,  fi05,  Augmt,  1S70;  XXXVIU,  11,  /Jrc-nA't,  lfi75; 

>  8eu  U  Opin«.  At.  Gvn.  125. 

'Tho  leiuliu^  L-*.'^  on  lhi«  ]>ainl  i«  FiiltH  SIaIm  f.  'S'xa.iiX,  I  rninp.  (i^R  \Vv*\. 
Cas.,  16,879).  in  wliii-h  il  mmk  tivl<l  tlmt  a  niIv  it  Imii.  I>y  tlii>  cNnninanilMnt  of  tiii 
anwnal,  of  a  (iiutntily  uf  lead  iK-hnikiitiii  x-i  the  t'liitvfl  f)tiitc!>,  wiu  ilk-val  and 
invalid).  Thi*  outirt  »ay:  "TIk'  fmi^itiTulinn  iloi-lnr.-n  ilmt  "CMnari.-sjt  shnll  twi\«* 
[Mivrcr  U>  <Jii!i|iOt;  of  niKi  niakit  all  iii-cilful  nili^  anil  nvn^nlii'ii^  n-Hi^^'tiriK  tliv  t<rrn- 
lory  or  oihtT  projieny  hirluiiirinii  to  itif  I'liiti-'l  Htan-s."  No  imblio  i>ni|H>rty  vati 
therefore  be  ifisporeil  nf  wilhuiil  the  oiithftrity  cf  law,  cilher  bv  ati  t'X|ii\-!k*act cf 
CODfjirriv  fi>r  itial  j>iir|)i»i*,  nr  by  t;ivin|{  tliv  aiitlnirilv  to  »ijr)i4^  ilcjiiirliiK-til  «ir  miI>- 
ontiiutU- R^'tit.  No  law  luui  liecni«li<iwii  miilKiriziiiif  ifuimUMif  ilii;>  h«<l;  nxrUauiy 
siicli  niitbivrity  In  Ih'  iiifi-rntl  from  tbe  k^riirnil  |i>iw'rr  vtvltil  itj  any  uf  t)i(> tWiiwil- 
UK'UlBuf  ihuU-jviTinnflil.  TIi«  I'i'wvr,  inylii>iiitrtyMln_TL'.  wiiM  M'>l-iii  ii)iwtamir>>- 
prian-ly  to  Ih-I-.h^  In  tin*  War  IViUintiH'tit.  Itiit  lln-ri'  in  n<i  Mioh  exjitcw  or  iii)[)n)»l 
{>(.iMi.a  in  IliHl  <li'|>artiii<-nt  In  >!c-ll  Ibc  piililii'  ]>ri:it><'tly  [lut  uiiikT  itn  iii»ii.iueiiii.'nL" 
jVii'i  M-u  tliv  MiiiM  iiriiK'iplu  n-i.'<j;citui.-<1  in  mi  iipiuioii  of  iho  Atloruvy  <ri<DetBl  (16 
Opinn,  \~\,  \n  whivn  il  iu  ln'M  ihiil  tbi'  S«-(n'tary  «i  War  ViOt*  r\o%  empowt^red  ti>«ell 
vruit  \n  a  SImIo,  ii>  llir  aliwiint  iif  aiitburily  (rum  ('oiiuri-W". 

ill  ivr'airn-iiiL-ria'H'ic?,  h<'wevor,  llie  «.hmi(  ].ritu.-rlvof  tlu-  rnitiiLf^litl««  lun-livvc 
MifftTJii;;  ainon^  tit-rsoiiii  not  t;niit1eii  i<>  kikIi  ai<(  lian  \h-vi\  aiitlioriiiitl  by  tht;  I'nwi- 
ilcnt,  Hdi)  Riiiiilarty  llir  Aniiy  Kfifnlatiniiit  itiiituin  pniviiiionH  with  ntfi-nniiv  l<i  Ihe 
ain-of  ccrTHin  i*icli  iK-rjKiii.'"  nul  ciititli'it  loj-uHi  carv;  but  ilK-n*  i*  no  aathnriiy  oi  law 
for  \\\\f>.  Il  rait  only  Ite  i«t>,i  to  rt^t  on  the  unaiedi/  of  furnLthing  ri-li<*i'  in  oucli  iMaes. 
6««  umUs  tu  S  2300,  jxMt. 
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Onds  14S,  Avffiut,  189^;  1290,  J/ay,  l^OT,,-  m&&,  86T9,  Oetoher  and 

Tfmvnihfr.  l!i97;  5<Kt«.  S^-f^.-infhtr,  I>-t!^.  So  h^/tf  that  the  S^'crptary 
of  War  would  not  bfl  aiitlinrizpcl,  in  the  abwencp  of  enabling  K^j^isla- 
tion,  to  sell  or  no^titito  the  Imnds  or  promi^wry  noto»  made  to  the 
Unitrd  StatCH  by  cnTtaiii  railroad  companies,  in  consideration  of  roll- 
ing ^^tock,  &c.,  j*old  and  transfenvd  to  the  .same.  XXX,  *Xt5, 
Attffv^t  1S70.  And  lu-ld  that  the  fact  that  certain  vuluublu  public 
propei-ty  wns  perishable  and  liiihle  Ui  waste  viua  nut  legally  sufficient 
to  justify  the  wale  in  tho  ubseiice  of  litatnlury  anihurity.  XXVIII, 
47H,  Ajtril^  1860.  Hiid  that  the  "Cavaliy  Tactics,"  a  work  prepared 
under  the  orders  of  the  Sueivtary  of  War  by  a  l«)ard  of  oflicers,  woa 
the  property  of  the  United  Statew,  and  therefore  could  not,  without 
the  authority  of  Congress,  be  disposed  of  to  a  bookseller  with  a  view 
to  \\.#  publication  and  .-jale  by  hitu  on  his  privatu  ntvonnt.  XXXV, 
'Jtt4,  Mmrh^  /V7^.  And  /W</tbat  the  teli-graiib  lines  of  Porto  Rioo, 
which  by  the  Treaty  of  l^aris,  hecanio  the  projierty  of  the  United 
States.  <nnld  not  be  alienated  except  l>y  nuthnrity  of  Con^rrea'*.  (_'-ard 
SO!t-,  Aj>rH,  1000. 

8091.  Under  i>ar.  616,  A.  ft.  (608  of  If>i>l).  "transfers  of  public 
pr<»i>prty  fi-oni  one  bureau  oi*  department  to  another  is  not  regarded 
as  a  sale."'  I'amgmph  H71  (T'tl^  of  liHtl)  requires  for  fnioh  transfer 
*' special  authority  of  the  Secretary  of  War"  and  pi*ovides  that  "when 
between  a  bui-onu  of  the  War  IVpHrtmont  and  any  other  exiM-ntive 
department  the  amount  to  Im-  paid  will  include  the  <-(»ntnicl  <»r  invoice 
price,  and  cost  of  transportation."  The  amount  thus  detomiined  should 
be  tmnsfcri'ed  as  indicnted  on  page  fi*)^,  volume  3.  Decisions  of  the 
Comptroller  of  the  Treasury.  //J'W  thata  transfei'of  certain  cUithing- 
fnmi  tJie  QinirternHL-^tcr's  Depjirtmcnt  to  the  Dopsirtinent  of  Justi*«  for 
the  use  of  prisoners  in  the  C  S-  Penitentiary  at  Fort  I^eavenworth, 
could  legally  be  made  under  tJic  provisions  of  the  regulations  cil^^d; 
the  latter  department  having  an  appropriation  nuulc  by  fkmgresa  for 
the  purchase  of  clothing  for  the  prisoners  named.  Oird  71 S4,  Of-t/jlmr., 
MOn.  Siniijai'ly  /j'7'/with  respect  ton  pro]V)sed  transfer  of  tii'cmulea 
purchased  f  ronii  the  appropriation  for  river  and  harbor  impmvements, 
to  the  Quartermaster  Department  of  the  army.  Card  ftftTi*,  January^ 
ItfO.f. 

2092.  The  provision  of  the  Conf*titut!on  in  regard  to  the  disposition 
of  public  property  a]>plles  to  exchanges  as  well  a«  to  other  dispositions 
thereof.  Tlie  e.xchuitge  of  public  proi>erty  for  other  pvopiM-ty  not 
belonging  to  the  United  States  cannot  thei-efoi-e  be  made,  except  by 
the  authority  of  Congress.  Cards  013.  JV>«r»i7/?7-,  1S9^;  1-Ji3,  April, 
lii%i  2137,  aiHIi,  Mardi  and  AprlK  1S96;  3414.  Anyn>'it,  ISP"/, 

'8eel7bpiu.  At.  Gen.  <80. 
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S093.  The  exchangf  of  it  lifjhthouiM!  reservntion  for  u  military  reser- 
vation l)y  theTreasiini'ttiid  War  Oeparlment.-*. would  not  !«>  lejjal  without 
the  authority  of  Congrestt.  bill  ^idri^  that  it  would  he  in  at'i-ovdanco 
with  prewdont  for  oach  dppnrtiiiont  to  give  to  the  other  a  lioonse  to 
occupy  the  lands  of  that  dopiirtment  pending  action  by  Congress. 
Curds  8«»7.  Jt'oivmber^  JS07:  8743,  Au(fiii</,  JfrtW. 

20B4.  The  temi  **^tii-iihi8  docuuient»,"  as  ut^cd  in  section  V)5  of  the 
public  printing  mid  liindiiig  act  of  .latiuary  12,  1S05,  has  reference  to 
public  document- printed  hy  the  I'liited  States  and  does  not  refer  to  law 
Iwoks  purchased  by  and  become  the  property  of  the  United  StAte*. 
These  latter  cannot  be  exchanged  under  the  section  referred  to.  Card 
2183,  .ly^'-V,  iSOa. 

2098.  Requests  for  the  Iftnn  of  tent^,  flags  and  other  public  property 
undor  the  i-ontrol  of  the  War  IVpartment  have  rh  a  rule  been  denied 
on  the  ground  that  the  Secretary  '"'f  War  had  no  authority  to  loan 
public  property  under  his  control  unless  authorized  to  do  *«>  by  reso- 
lution or  a«'t  of  Congross.'  While  there  have  Wen  instance.*!  in  which 
drcdgps  and  other  public  property  used  for  the  improvement  of  uavi- 
gftllon  have  been  loaned  under  authority  of  the  War  IVpnitment,  the 
practice  has  been,  with  few  exceptionii,  in  a('coi"dan<'o  with  the  view 
that,  in  the  al>sence  of  authority  fmm  Congrcrts,  the  .Secretary  of  War 
cannot  legally  loan  iMT-unal  proix'rty  of  the  Governiuent.  Card  1581, 
July,  18D6,-  --l-l^b.  Mm/,  Ji<f*tj.  Hthi,  therefore,  that  in  the  absence  of 
Congressional  iiuthoiity  government  luubulances  -.ould  not  l»e  loHned 
to  the  national  guard  of  n  St-ate  for  u«e  on  a  practice  march.  Card 
1561,  $ujnM.  But  Md  that  it  was  within  the  discretion  and  itower  of 
the  Secretary  of  War  to  teui|X>rariiy  furni.-b  transportation  and  an 
escort  for  a  United  States  judge,  on  hi»  re*|ue8t,  while  traveling  frtMH 
place  to  place  for  the  pur^xMio  of  holding  court  iu  the  Indian  Territory. 
Such  use  would  not  be  a  loan.     Canl  22S,  Au(f\f«t,  J6'9^. 

8098.  Under  the  provisions  of  the  act  of  March  3,  1879  (2<)  StaU., 
412),  the  Secretory  of  War  is,  upon  the  request  of  the  head  of  any 
department,  authorized  and  directed  to  issue  aruis  and  ummuuitioa 
whenever  they  may  be  re4uii*ed  for  the  protection  of  public  oiouey 
and  propi^rty,  to  any  ofBtwr  of  the  department  designated  by  the  head 
thereof,  to  Ihi  n-lurned  when  the  net^essity  for  their  use  hac  passed, 
Ift^d  that  under  this  statute  the  Secretary  of  War  could  furnish  arms 
and  ammunition,  iiikju  the  request  of  the  Secretary  of  the  Interior,  to 
an  Indian  agent  for  U8e  of  bis  police  to  meet  any  threatened  anued 
np|>osition  that  might  arise  in  the  attempt  of  the  agent  to  evict  trcs- 
possers  from  the  i-esenation  under  his  charge.     Card  1419.  Jum,  1895. 

'HtiL-ti  ntiion.  (or  example.  -Kos  takpn  hy  Ibt-  War  DepurUueat.  Jan.  I'i,  \'6^\,  i>aa 
rwjii«^  fvrr  the  luuii  of  tentc  inr  a  rtun|i  mei'liii^r,  and  apain  on  .rune  24,  iHOfi,  on  a 
feijiteMt  Utr  t)ie  liuin  ot  tla^^  to  \te  iimxI  »|  an  enntlupiiienl. 
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20fl7.  /Md  that  tho  principip  rhat  building  erected  on  the  land 
of  ftiinthor  without  hU  i-ofiscnt  liemniP  his  pi*opeiiy.  did  not  apply  to 
hiiildinjjs  cn^ctf-d  l>y  tlui  Vnited  State-  i»ii  land  (>»-r»ipied  jirre  W/»"  by 
the  army  in  an  otieniy'w  country;  but  that,  on  siilwetjuetitly  suiTi-nder- 
ing  the  land  to  tho  ottiht.  the  military  iLiithoritlcs  might  legnlly 
reinovp  and  i*etaiu  or  disposio  of  tho  Ijiiiklinj^H.  XXXV,  OHo,  S«fpf-t^ra- 
6.-/-,  IS7S. 

3008.  Tcmporury  bailditigs  erected  by  military  oi-dcrs  c>n  land  of  the 
I'liiltnl  Statt.*s  lit  a  military  post,  to  siTVO  ouly  a  temporiu'V  pui^KiMe, 
are  in  general  personal  properly  of  the  United  States  whirU  may  Iw 
removod  Uy  the  direction  or  authority  ctf  the  Secnftary  of  M'lir.'  But 
if  the  same  Im?  pcnnancnt  structures  and  n'al  eHlate.  the  authority  of 
Congre**  is  necessary  to  their  removal.     38,  102,  FeJ^rmiry.  IS9S. 

0009.  The  Cnitcd  States,  bein^  tenant  of  land  leased  for  military  pur- 
B«  at  Fort  Davis.  Texai*,  erofted  buildiiigis  tliereon  for  tlnj  purptjw-cs 
of  a  military  post.  In  view  of  the  faet  that  the  relation  was  that  of 
landlord  nod  tenant;  that  the  hulldiupf  neru  oruc-t»Kl  fi>r  u  inirjiose 
anulojfous  to  that  of  trade,  and  for  a  public  use;  and  that  in  tliuir  erec.- 
tion  there  could  certainly  have  been  no  i  ntontiou  to  benetit  tho  inherit- 
ance  or  add  t<i  the  freehold — laid  that  nuch  buildinjr-i  werv  to  !« 
regarded  not  a-*  fixtures  but  as  jiersonal  property,'  and  reiuovablr  by 
the  tenant  at  any  tinio  Iwforw  tho  expiration  of  his  leawe.*  Shouhl  llic 
(lovernment  rtdl  the  bnildingw  ^tandinj.'.  the  purcha^ipr  would  huvo 
the  same  right  ui  dispfjsilion  a«  ilie  United  Sliites  and  no  more.  Ho 
would  theivfore  be  oljliged  to  remove  them  befoi-e  the  lermiuation  of 
the  lea^e.  unless  <)ttierwi«e  |>i'rniitte<l  by  the  owner  of  the  premise-*.  47, 
71,  Mnij.  J'OJl.  And  /«./(/  hiniiki'ly  nf  lilvo  buildinjjs  erected  at  Fort 
Union,  New  Mexico,  whcra  tho  United  States  wax  tenant  at  will:  the 
butldinj,'s  not  being  intemled  a.s  improvements,  but  merely  for  the  use 
of  the  trr>op«.     47,  Ktf,  .Vr/y,  iS!H. 

2100.  "Whei-ea  ptwt  commander,  without  authority,  to<ik  posaetwion 
of  land  of  the  United  States  for  tho  pui-pose  of  eivetin^  thereon  A 
buildinj.'  for  his  personal  ilmp,  and  having  erected  it  nssuuu^d  to  hold 
and  dispose  of  it  as  his  own  property,  /uM  that  his  act  wan  unauthor- 
ized and  itiepal,  and  that  ho  acquired  no  lej^al  estate  in  the  building. 
And  .similarly  fu/tf  where,  withctut  authority,  he  jwrnutted  an  unlisted 

'But  «u<.*h  hiii!<3irim  cuniiot  be  fol'l  vrltliout  the  authorit}' u(  Cuu^ub.  Learv. 
V.  S.,ftO  Fefl.  Re|>„  m. 

*Van  Ne**  r.  Piu-ar.l,  2  Pelew,  141;  Kinp  r.  Wilconib,  7  Burlj.  2fi8:  Hutchjiu  r. 
Mutfiv>:<n,  40  Texiis,  .'i.'i.'V;  Mtujdv  r.  Aikou,  -V)  Tcxae,  C^;  Contad  «'.  i^ainnaw  Miuiag 
Co..  W  ftlioh.  2411;  >feigs'  .Appejil.  «2  Pii.  Si.  2K. 

•Stimtier  r.  Tih-Kl i  Pirt.  .-HI";  lirilTm  r.  RaH»il<^H,  71  li»il.  441;  IS  Opiii«.  At 

_   '270;  Taylrfr'K  I.im<l)irn)  and  Ti-iuuit,  l.t-T     But  hhuIi  ImJldiap^  ttmld  ai^t  bo 
!  without  the  authority  of  Oongreas.    'M  OjAna.  At.  tien.  SH. 
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man  of  his  couiiuaDd  to  u.-«e  land  of  the  L'nittHl  Stales  for  the  erection 
thereon  of  n  rlwolling  and  to  hold  and  di^poiuy  of  such  dwcltiti^  as  bu 
own  propt'i-ty.     63,  f>4.  linaithtv.  JS03. 

filOl.  \V<M)d  growing  on  a  military  rewervation  is  the  property  of  the 
United  SiuIph.  So.  fit'fd  that  a  coutrat'lor  who  cut  such  wood  to  till  a 
cniitntft  inudi;  hy  Inrn  with  the  I'nili'tl  States  to  furni.-4h  wiK)d  l4t  a 
military  post,  could  not  legally  Iw  allowed  to  remove  or  disixwe  of  the 
samo  1L4  his  own  property.     48,  318.  'luJij,  ISOl. 

2102.  Il.hl  that  the  provi-sion  of  Spo.  3618,  Rev.  Sta.,— requiring 
that  "nil  piwoedsof  .lale.s  of  old  material, condemned  RtoreK,.supplic:«, 
or  otiicr  ptiMic.  pr^iperty  of  any  kind,"  shall,  with  certain  exceptioni* 
Bpecitied,  be  depi)sitpd  and  covered  info  the  Treasury  as  niis^vllaiieons 
receipts,  and  not  witlidmwn  except  hy  tiie  authority  of  a  statnlorr 
appropriation.-  applied  to  the  proceed.'^  of  the  .<iur[>lus  cutting.^  of 
material  for  elothinj.'  nianiifHctured  hy  the  Quartenna.ster  Department 
of  the  araiy.  the  same  not  bein^  within  any  of  the  designated  excep- 
tions: and  therefore  that  the  proceed?;  of  such  cuttings  omdd  not 
legally  l»e  retained  Jiiid  iwed  in  the  buiiine9!4  of  that  departmiMil. 
XLll",  (i.-.S,  JAiy,  iSSfi. 

2103.  I'nsemceahle  public  property  can  only  be  diftpo.scd  of  hy  <«ale 
according  to  tho  provision.-*  of  Se*'s.  1241,  aillN,  Rev.  St>i.  It  cannot 
bo  exchanged  for  other  property  not  belonging  to  tl»e  United  States. 
Thufi  /•:/</ that  un  old  and  u^clesa  printing  pre^»,  the  property  of  the 
United  States,  could  not  be  di^IK»^ed  of  l.iy  exchanging  it  for  certuiu 
new  property  belonging  to  u  regiment.     62,  124,  Ocfofvr,  1893. 

2104.  H-l'i  that,  in  the  ab.-iejK-e  of  f»pet'itic  authority  from  Confess, 
the  Secretary  uf  War  wouhl  nut  I>e  ein|jowt;rod  to  .-jell  to  a  State,  fur 
the  use  of  ita  militia,  an  aniount  of  clothing  in  excews  of  the  State's 
quota  a*i  already  appropriated.  42,  3T1.  Aut/mt^  1H90.  And  hfi'f, 
that,  without  such  authority,  be  would  not  Ik-  eui]>owered  to  exchange 
government  property  for  property  owned  or  jK>j«*e*»o<i  by  a  Statei 
tfauit.  that  he  could  not  legally  deliver  to  the  State  of  Pennsylvania 
certain  armn.  the  pru|XTty  of  the  United  States,  in  exchangv  for 
arms  formerly  Issued  to  the  State  for  the  u^e  of  its  militia,  and  in 
which  the  State  had  a  i|ualitied  property.     41,  4!'7.  -/i/Zy,  1890. 

2105.  Ill  the  al>.>>ence  of  statutory  authority,  land  iruunot  be  pur* 
chafed /f>r  the  l.'nitcd  States  with  any  mora  legality  than  hind  of  the 
United  States  can  lie  sold  or  dispfjwd  of.  By  a  provision  of  tin  act 
of  May  1,  182<i,  now  contained  in  Sec.  :3736.  l^?v.  Sts.,  it  1.-!  declared 
that  **no  land  chall  be  puicbaM.'d  on  account  of  the  United  States 
except  under  a  law  authorizing  such  purchase.""  //t-W  that  the  term 
**"  purchase '''  was  to  be  understood  id  ita  Uyal  ficniie.  a^  embracing  any 
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mode  of  arquirinjr  property  other  than  Uv  descent; '  nnd  tbai  therefore 
ihe  Socrctflry  of  War  would  not  l>e  i-inpowerpfi  to  aciept  n  ;///'/  of 
land  or  inti^rest  in  land,  fov  any  u»>e  or  purptx-ic  indi-pfndi'iitly  of 
statutory  authority.*  XXXII,  Ift,  Sept^mhtr,  iS7 J ;  XXXVIIT,  175, 
July,  JSTff;  XXXIX,  3i:*,  Xnr^nJptf,  W7;  XLR'.  ti,  ./»/»,  ISSO; 
CVrd  3sv)»i,  J'Mnmnj,  y^.'M'.  And  niniilarly  htl<f  as  to  the  construction 
tionof  the  same  word  ("pnrrhiis('"his employed  in  Sec.  355,  Rev.  Sts., 
nnd  <idv!i<ttl  that  :ui  appKipriatioii  of  public  money  could  tiot  legnlly  be 
expended  for  thy  erection  of  a  pul>li<'  buildiny^  upon  land  thnutftl  to 
the  ITnitwl  Sttttea,  until  the  Attorney  Genend  had  appiwed  the  title, 
and  the  Ic^'i^laltin-  of  the  State  in  tvhich  the  land  wilh  (situated  bad 
given  its  consent  to  the  (franl.^  XXXII,  ly,  »Hprtt;  XXXIX,  318, 
mtpra;  XLII.  4ri:i.  IhoiJ^fr.  iS79. 

aiOe.  In  view  of  the  prohibition  of  Sn*.  3T3«.  Rev.  St*.,  that  "no 
land  shall  W  pur>.'lui»ed  on  account  of  thu  UiutL>d  States,  cxcvpt  under 
a  law  authorising  the  Hame."  the  Secretary  of  War  caiinut  uctrepta 
grant  l)y  »jift  vf  land  or  of  an  ea.-'ement  in  hiuil.  without  authority 
of  bpecial  statute.'  XLV,  oj:t,  */«»«■,  Jff^:i:  W,U7,Jfnj,J'^:/0;  43,70, 
Stptenthrr,  IStfO.  And  hehJ  that,  in  the  alwence  of  authority  from 
Congress,  a  purchase  nf  lot?*  in  a  <-ity  cemetery,  for  the  burial  purpot«e8 
of  a  neighboring  militar}*  po«t,  would  not  be  legal  or  operative.  31, 
4a6,  ApriU  U'iHy. 

2107,  The  statutory  authority  relied  upon  for  the  purchaM-  «<f  land 
by  a  head  of  n  department  ithould  be  clear  and  iiidiaputiible.  Tbu8 
held  that  authority  to  pureba>e  additional  land  for  the  intemient  of 
soldiers  could  not  be  derived  from  the  general  provision  of  the  annual 
appropriation  lut.  appropriating  a  certain  suiu  for  maintaining  the 
tiettitiri(r  national  cemeteries.     XLI,  50,  AVtw/iiw,  1877. 

2106.  A  statute  conferring  u  specific  authority  to  purchase  certain 

'Sw  7  0|.iu».  M.  (Ivn.  114,  iL'l;  Kx  purU  Helwrt],  4  DliUjii,  3ft4. 

■See  ihiii  upinirm  ccini'iirred  in  hy  thp  Attonicv  lS«Dcml.  in  10  Upin?.  '114.  Afl 
itatatt^  t<]>eruillv  aittlionziii).'  ilic  H'ri'iiiatxv  •>(  donations  of  land,  note  tite  early 
mebtui  .Manh  'S»  ami  May  1'.  I7H4,  aiid,  IhUt.  Uie  mtH  of  Ki-li.  18.  IW(7;  Munli  3. 
!«7S;  June  '£i,  18'ii,  Th'm  HUtlKirity,  Imwever.  to  idirclnuv,  and.  a  firrtioi-i  |>er- 
liap",  lowvvrpt  a  gift  of.  thf  iicivHHBry  lan<l,  iimy  Iw  imji'ifii  (r  lu  an  ap[iMiiriatiiin 


act  tcmotiuR  »  *om  of  hiluh-v  for  a  jmlilii' wurk  i^nuiritiji  for  iti«  i.-«nwtnntiim  the 

ml  1,1  un  indivkluul  «r  L-orporutinii.  hw  opinionnaf 
the  Attorney  (ifneral  in  ]h  t  ifiins.  Sli!;  I(>  iff.  1 1H,  .'l!t7.     In  xitt-  opiniMn  in  tU  U|tin«. 


orriipation  and  iw  of  certain  land 


lit),  it  uan  lit'M  that  u  iRTt^nuHtatiilttrv  anthonly  wlintwt*r<.'xi>t«^>iH<ir  aot'plinKaKift. 
of  land,  a  hmd  of  dc^iKtilnwnt  would  n"t  Ik-  jnslilk-d  in  n<.-ci-|.>tiiiif  thu  Hinjo  on  the 
mnditJun  that  l'<>n^-^  ratify  the  arct'iitunit-  iukI  In  nntii-i[iiitii>u  oi  Atn-h  rati ticai inn. 

'But  under  th»^  iinplitHi  aulhorily  C'>ntaim-'i  in  .S^^'.  IftlH,  Kev,  St^,,  litiidn  rix|uired 
aa  BttvB  tor  furli^,  urwcuilf,  At:.,  or  iitf-Uut  puHic  buildiiDs.  tuav  ]»•  pury-hoKd  (or 
arquiml  by  mft  t  without  thr  consent  of  tho  l^tatc-.  though,  in  the  alm^ni-e  of  mcb 
cunwnl,  jmlilic  innnt-v  mnnot,  in  vit-w  I'f  tin-  jiruviaiiirii-  iif  Sec.  liwi,  legally  b« 
apemfal  iiftnii  the  t/vilAingr.     10  Opinio.  \\.  Oi-n.  3.5;  15  ni.  2\'2. 

*Uiit  liy  act  ai  \pr\\  24.  ISWS.  itie  Sc-cretary  of  War  )>•  cxpmnly  empowered  to 
porchaiw.  or  accept  uvnatiun*  u(,  land,  for  riv«r  and  liartxir  in>i>mvMnvat«. 
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land  should,  in  the  exercise  of  tbe  authority.  W  strictly  construed- 
Thuswhei-e  a  i^tatut* authorized  (be  Secfetary  of  War  to  puixhase.  for 
a  certain  stated  sum,  a  certain  descrlWd  tract  cootnining  a  »peLilie<l 
number  of  acres.  A<^rf  that  the  att  did  not  iuvest  hiiu  with  discretion 
to  purchase  a  portion  only  of  such  tract.     XXX VIU,  346,  Octtfher, 

mo. 

2109.  Authority  to  acquire  hind  in  a  State,  by  the  exercise  of  the 
right  of  cminout  domain,  whether  hy  proceedings  for  condemnation  iu 
the  U.  S.  Circuit  Court  or  iu  the  courts  of  the  State,*  can  be  vented  id 
an  executive  official  of  the  Cnited  Slates,  only  by  expretss  leg-islalioa 
of  Congress.     XLli,  63,  Jj>xvmher,  l.t78. 

2110.  A  State  can  have  nu  authority  to  appropriate  land  included  la 
a  military  reservation  of  the  United  Statej^  to  the  purpot»eH  of  a  rig'ht 
of  way  for  a  railroad.'  Such  u  right  of  way  granted  by  a  State  legis- 
latuiv,  cannot  Iw  n*cognized  att  legal  by  the  United  States.  XXXI^ 
249.  Mitrch^  1871. 

2111.  AVhere  conflicting  claimi).  not  clearly  groundless,  were  made 
by  several  iierwoiis  to  the  title  to  a  poi-tiun  of  a  military  reservation. 
advi^  that  the  Secretary  do  not  attempt  to  pasM  upon  the  f(ue$tionK 
involved,  but  refer  the  parties  to  the  court^i  for  their  legal  reoiediei*. 
XXX.  7l>,  J'''J>mary,  1870.     (See  g  7C<i,  anU:) 

2112.  A  Htatnte  may  grant  title,  and  a  Htatntory  grant  i^  equivalent 
to  a  iwitont — ih,  in  fad.  in  the  words  of  Attorney  General  Bate^.  *•  the 
highetit  and  stroiigent  forni  of  title  known  to  our  law."'  Thus  wheii; 
a  statute  voatA  in  terms  in  an  individual  or  corix^iatioii  tlie  title  of  the 
United  States  to  certain  land  or  other  publie  property,  in  ot^cuimtiou 
or  cliai'go  of  the  military  nntboritieK,  no  deed  or  conveyance  from 
the  Secretory  of  War  is  necessary;  all  that  is  required  l>ning  that  the 
proper  military  wmimnnder  or  officer  ndimiuish  or  turn  over  the 
prcniisiij,  or  property  tt)  the  grantee.  XXXVIl,  51Kj.  •futx',  1^70; 
XJLI,  1^,  October,  1877.  And  where  the  grant  by  the  statute  i§  made 
upon  a  condition  precedent,  the  title,  upon  the  condition  Ijeing  per- 
formed by  the  party,  becomes  complete  without  any  written  deed. 
Thus  wbeit*  an  act  of  Congress  gmnted  to  a  railroad  company  certain 
land  for  buildings  and  u  right  of  way  within  the  limit-4  of  a  military 
reservation,  ujKjn  the  company 't^  tiling  with  the  Secreturj'  of  the  Int**- 
rior  a  m^  of  Ha  route  to  be  approved  by  him,  and  also  locating, 
under  the  direi-tion  of  the  Secretary  of  War,  the  land  required  for  its 
buUdingii  and  roadway;  /it^l  that,  upon  the»e  coudiliouu  being  duly 

>eee  Kohl  v.  Vaited  Statev,  1  Otto,  3«7. 

■Sei>  I^niled  Rtattw  r.  R.  R.  Bridee  Co.,  6  ^rd.ean,  K17:  I\]s.  Ceatial  R.  R.  Oo.  >. 
Unilwl  rttat*w,  20  Law  Re|i.  630;  6  Opin*.  At.  (ieii.  (170;  16  id,,  !U. 
•a  Upins.  At.Ueii.49.    And  see 6 id. 346;  lOd.S&i;  Terrene, Ta)-lor,9Cru)ob,60. 
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performed,  a  complote  title*  vested  in  tho  conipauy.     XXXVl,  130, 

S113.  The  C'onatitutiou  vosta  in  Congroaa  the  exclusive  power  to  dls- 
prae  <if  the  property  of  the  I'nited  Stattts,  real  or  personal.'  The  Sec- 
retary of  Wtti",  in  the  absence  of  luitliority  from  Conjrrww,  eitnnot 
alienate  land  of  the  L'niied  Stiitcs.  Thus,  where  a  Company  proposed 
to  cut  out  and  remove  »  part  of  a  daui  (sonie  one  hundred  and  forty 
feet)  on  Fox  River.  Win..  l>elongin<;  to  the  I'nited  Stnte.s.  and  tn  sub- 
stitute another,  as  a  private  improvement,  lielow,  —/«/</  that  thi.s  was 
a  proposition  for  the  alienation  by  an  executive  official  of  public  prop- 
erty- and  eonld  not  legally  l>e  entertaiin-d.     29,  250,  J'tminiy^  JSi^O. 

2H4.  The  title  to  land?,  purcliased  on  account  of  the  I'nited  States  i« 
not  properly  a-ssni-ed  Uy  n  certificate  of  **no  liens",  sigined  by  the 
attorney  who  made  the  tibntntrt  i»f  title.  The  proi)er  p<*rsoif  to  make 
.such  a  t'eititicatc  'm^  the  t-tistodian  of  the  nx-oi-d^  of  judgment  and  other 
record-liens  in  the  county  in  which  the  land  i»  located.'  33,  292^ 
July,  iHHO. 

3115.  Jldil  tliat  the  title  and  po^esi^ion  of  the  United  States  to  and 
of  land  aituate  at  Kl  Pa.*io,  Texaj*,  duly  pui^haaed  for  cemetery  pur- 
po^Cit,  would  properly  Tte  jirotectcd  ajjuinst  a  conlinuous  trespjiAs  on 
the  part  of  the  munk-ipality  in  cutting  a  street  thi-ough  the  land,  by 
an  injunction  sued  out  in  the  proper  coui-t,  the  remedy  by  suit  for  dam- 
ages beinjr  itiadecjuitte.'     XLIX,  240,  J^hj,  JS85. 

2116.  The  Slate  of  ^^urth  CaroliuEL  ceded  to  the  United  Stat«t<,  by  an 
act  of  it«  legiitlaiuiv  of  1794.  the  land  of  the  present  military  reser- 
vation at  .South|xirt,  N.  C,  the  -lite  of  old  Fort  Johnson.  A  condition 
of  the  deed  of  ce!*»inn  was  to  the  effect  that  a  fortification  ^iliould  be 
erected  on  the  land  within  tbi-ee  years  and  be  maintained  forever 
theixnifter  for  the  public  service,  or  the  land  shuuld  revert  to  the 
State.  The  time  allowed  was  repeatedly  oxtLMide<l,  the  lust  esteusiou 
expiring  in  181tj,  wheu  a  fortilicatiou  bad  been  constructed  if  not  fully 
completed.  The  foi-t  has  lung  siuco  ceased  to  be  garrisoned,.  lu  1889 
nil  individual  citizen  *  entered*  the  site  as  State  land,  //</(/  that  tbis 
act  was  without  legal  authority  or  effect;  that  the  condition  subsequent 
in  the  difcd  wa.t  one  of  the  lireacb  of  whieh  tho  gnintor.  the  State,  could 
alone  take  advantage;  and  that,  us  the  State  bad  not  proceeded  to 
re-enter  for  auch  bi-eacb,  the  United  States  wu«  not  ousted  and  could 
legally  continue  to  hold  the  premises, '     36,  107,  October,  1889. 

'  IBOpilW.  AL  Hen.  477. 

'  Se«  U.  0. 47  of  1W1,  for  Attorney  (t«DenU'fi  lt«gulations  w  to  uiaking  dwdv,  prov- 
intt  title  to  landR.  Jlu\  ' 

■PoBMffoy,  Eq.  Jur.  U  138,  1347,  1356. 
*8ee  SchuletiUiiv  t,  Uanitiuui,  21  Wnllace,  44. 


592 


RAILROAD   rOMHASY. 


2117.  Except  the  State,  War  and  Xavy  Buildinjr,  prorideH  for  by  a 
!se|»»mte  ^tattit^,  of  Marrh  3,  lKx:i,  tho  uthor  Imildinnti  owmvl  hy  the 
I'nited  .Stat*rw  and  occupied  by  tlif:  Wwr  ni'partinont  ai-e  not  foiincl 
to  have  (icon  takon  from  tho  rhurge  of  fho  Chi^-f  of  Kiigini>ers.  Th»> 
fact  that  ft  *'si]p«rint<'ndf-tit  of  l)iiildin;f"  is  aiilhorized,  a»  tti  the  fu-*, 
of  the  Appropriation  for  the  Rt»tord  and  IVn-sion  Ottifc,  ivould  not  take 
the  ImiWing  from  tho  general  e!iar(je  devolved  upon  the  Chief  of 
Engineer:*  by  Sci.  ITi't.  Itev.  Sts.    60,  237,  •/nfe,  /SOS. 

8118.  Whvu  a  generHl  deposit  is  made  in  a  hank,  the  depositor  jMLrtA-! 
with  the  title  to  the  money  deposited  and  takeH  in  the  place  uf  it  a 
credit.  Thii*  credit  l»  a  cA»««t'  at  tirti"n  and  i*  "  properly."  This  kind 
of  property  when  Iwlonging  to  the  United  Stales  may,  under  par..'*iJ5, 
A.  R.  (-MiUof  1WI5;  5(Wof  1  SHU),  be  p^ote^;ted  like  any  otboi- property. 
Card  »l4f  6'eptauhtT,  ISH- 


K 
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2119.  Whero  a  railroad  has  been  platted  in  the  hands  of  a  ren^irer^ 
the  custody  and  eontrol  of  the  property  are  in  the  court,  and  the 
receiver  has  no  power,  without  the  previnu.-t  direction  of  the  eourt,  to 
ineur  any  expi'nne  ex<*pt  thoHe  iilraolutely  necessary  for  the  preserva- 
tion and  legitimate  um'  of  the  property.'     80,  118.  Jurify  1893. 

21S0.  An  ineorpornted  railway  eompany  eannot  effect  a  consolida- 
tion with  another  sueh  company  without  a  tnini*fer  of  Ms  franchise, 
which  cnnnot  he  legally  transfered  without  the  eon ^nt  of  the  Slate 
which  granted  it.  50,  455,  /jfrt^^mfter^  JH91.  Where  a  railway  com- 
pany has  hwn  ineorpornted  hy  act  of  Congresfi,  it  cannot  transmit 
the  cxiBience.  thus  given,  to,  or  confer  it  upon,  a  c()nKoIi(bi(-e<l  com[)any, 
without  the  authority  of  Congress.  51,  U,  Dtcemher,  !S9!.  A  (cor- 
poration iri  an  artilirial  person  owing  it«  existence  to  the  Roverefgnty 
of  the  State,  and  it  cannot  asMnme  to  di.-i*iolve  itself  and  at  the  ^<flme 
time  re-cnivte  itself  as  part  of  a  consolidated  conipany  without  the 
assent  of  the  sovereignty  which  created  it.  An<i  such  asifcnt  cannot 
be  implied  but  must  he  given  by  special  act  of  the  legislature.*  61, 
47,  I/ecember,  1891. 


•Cow'lrey  r.  Ctolvosion.  etc.,  E.  R.  Co..  03  O.  8..  S5C. 

*Taylf>r  on  Private  I'orTiorBtlons.  {  lilt;  Waterman  on  Coq>on»iona,  rol.  I,  p. 057^ 
Momweti  on  PrivaU.-  CuriK»ratiwii»,  j  M3. 
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5y3 


2121.  The  Suiwlry  Civil  Art  vi  Maieh  3.  l«nJ  (30  StuU..  U08).  can- 
luiiis  the  provision  "that  no  niilroiitl  simll  l>i'  pcriiiittc'd  iiiH)n  Ihcrigbt 
»»f  ^^n\  which  rimy  Imvi'  bi-en  iK-qiiircti  hy  tlic  I'liiliHi  SUttt'S  (on  [lutioiuil 
ci'iuctery.  or  Ui  fncrom-h  iiimmi  miy  roads  or  wnlk>  ronslrurU'd  ihprt'on. 
ui«I  iiiaiiitiiirH'cl  l»y  thv  rniti'(l  Stittos."''  //-/'/ tliiit  this  |)ro\if?i(in  wiis 
inU'tiUcil  Ic)  prcvi'iii  Uiu  OLH-upution  of  hikI  (MinTmt'hiii(>iit  tiiK>n  tbt; 
rights  of  way  <»r  roHcls  named  thtTfin;  but  did  not  forbid  tUv  {.'■muting 
of  [UTrniiwion  to  lay  a  niilroiid  tnit'k  jirntsu  a  "jr^ivi-rnmunt  roadway 
leading  to  a  national  t-emrtt-n-.     Card  7406,  Dectiwher^  18.99. 

EAIVK. 


2122.  Where  the  appointineiit  or  commission  of  an  officer  specifics 
a  pHrticuIardate  from  which  he  is  to  rank,  which  U  prior  tu  the  djite 
of  the  formal  execution  of  iJie  in^truiiietit.  it  is  tiic  former  dale  which 
fixes  his  relative  rank  in  the  army.'     XXIII.  4:W.  April,  J.SG7. 

S123.  Under  the  exiBting  statute  taw,  an  offiei-r  of  the  army  can 
f'lalin  rank  or  precedence  liy  \  irtue  of  service  n.-*  it  ••'jfmitfr  officer 
ouly  a»  tietweeii  himself  atid  another  officer  of  the  suitie  grade  and 
date  of  appointment  or  commission— the  case  provided  for  in  Soc. 
1"J1W,  Kev.  St.".  The  liiid  Artich'  of  War  i^  opemlive  to  regidnte  the 
relative  i-arik,  &r.  of  regular  and  vohuit^-er  o)[ic(>i>i  only  wl»>ii  serving 
together  in  the  army — aH  during  the  civil  war-,  for  exanipte— as  tlis- 
tinetive  chij^se-s  of  coinmiwMioiu-d  unieei-t*."'     XLI,  L*;i.s,  ,1/i/y,  /S'TS. 

2124.  //'/r^  that,  in  tixiiig  hi^  rank  in  relation  to  anothei- otiiccr  of 
the  Mime  gnuU^  and  date  of  eommisston.  under  Soc.  l^l!^^  Rev.  Hit*.,  au 
officer  was  eijtitled  Ui  have  taken  into  aeefnint  a  perioil  of  wrviire  ren- 
deivd  Uy  him  "i\s  a  conimis.sioru'd  officer  of  tin;  I'nited  Slate.->"  In  the 
volunteer  fon-e  dtrring  the  Mexieau  war;  the  pr'ovisroii  of  the  second 
sentence  of  the  section  not  being  viewed  :i«  limiting  the  iipplii-fttlon 
of  Ibe  general  and  comprehensive  provision  (}f  the  (ir.vt  .si-ntence. 
XXXIX,  m\}.  J»/t/,  lfi7S. 

2125.  In  tixing  the  relative  rank  of  oflieerw  of  the  w//«*  grade  and 
date  of  ajipointment,  liy  reference  to  time  of  service,  under  Sec.  12]!l. 
Kev.  Sta.,  it  is  the  time  of  Bprviee  as  a  eouimirtsioned  offieer  in  the 
anuy  that  m  alone  to  be  taken  into  coii«ideraIion.  Service  in  the  narv 
is  not  to  be  computed.  40,  51,  Miii-ch,  1H90,  A  sevond  lieutenant 
of  infantry,  appointed  in  the  army,  October  10,  1883,  ehiimed,  hy 

'Except  as  Wlwwu  liiiiiM-K  uid  uii  ulKcer  ui  tht^  aruW  h'Ihiki-  nnpfjiuliijent  ur 
(Htmmiwion  iriven  rank  friiTii  tlie  mvif  <Uilt  as  iirH»  hiH  own,  in  which  caw  lli«  rule 
{iKwrribvci  by  8rc.  121!*,  Kt-v.  Rtj<.,  nuvcniif. 

'Hee,  loBHiJiilar  t>ffccr,itn  u|iiniuu  vi  tht;  Attorney  (ieoeraltin  15  Opins.  330.  6oa 
atso  note  I  ir>  $  -kin,  nuu. 
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reason  of  8erv'h7«  us  a  (>adet  of  the  Nnvui  Ai-adnmy  fruin  1H70  to  1S83, 
a  piTPfldniiro  ovrf  all  si'cond  li('iitBnHiit.-<  of  his  dut**  of  aii|H»ii)1in<>tit, 
and  the  ri^ht  tn  hnvn  his  iiiimo  plni'inl  in  tbi^  iv^ist^r  airoitliiigly. 
Urttt  that  thi>  i^taini  should  Im*.  disallowed,  hiiiob  a.  naval  cadet  ta  not  a 
conimirtsionpd  otfirtT  and  not  within  tho  applimtion  of  Sec.  l^lt),  Kev. 
Sts.     iA'.  *'."->.  .him\  J.^SS. 

2126.  In  thu  cHMO  of  two  brigadier  generals  of  vnliintoors,  officers  of 
the  rt'^iilur  iimiy,  wiirwc  cniiuiiis-ions  lK>rp  the  same  diite.  and  whose 
prior  .-M-'rvire  as  coram issioried  otfii-^Ts  had  lu'^n  <*ontinuou»,  A./^/  that 
their  n'latii'c  rank  shouid  he  dcternitno^  by  the  dates  of  their  ori|^iial 
entry  inio  wprvii-e.  and  this  uiidor  tliP  practico  of  the  War  IVjmrtnient 
indflcmiined  I>y  tbt*  dale  of  acceptance  of  the  original  coiiiniission. 
Card  4'2U,  Jmus  1S9S. 

2127.  The  ^i-nenil  rule  is  that  relative  rank  in  thy  army  is  regulated 
by  the  lu-tuul  rank  held  Ity  the  officer  in  hi."*  coi-ps,  and  thi.s  by  the  date 
given  him  in  hit*  coiiuiii**ion  in  such  corjw.  If  an  officer  has,  imme- 
diately preceding  his  present  ciJinmLsston,  held  the  same  rank  in 
another  i^orps.  this  will  not  give  hiiti  increased  mnk  in  bis  pi-est-nt 
corpM,  uor  eorrespunding  ivlative  i-ank.  To  this  rule  u  noticeable 
exception  is  presentwl  by  irar.  4'2.  A.  R..  ri'lating  to  transfers  of  offi- 
cers, as  amended  by  (i.  O.  47  of  iSiU.  TiiiH  onU-r  does  not  restrict 
the  offiL*er'a  rank  to  th&  rank  of  hi^  pre^nt  commit«»ion,  but  gives  him 
the  I»enetit  of  prinr  rank  back  to  the  date  of  the  commisLsion  of  the 
)uiiior  officer  previous  to  the  transfer.  The  order  seemw  to  lie  based 
upon  the  intention  of  giving  oiScers  th<^  t»enetit  of  their  previous  rank 
ao  far  tis  it  can  be  done  without  injury  to  others,  and  yet  this  intention 
ha»  been  practically  •liinii^'d  to  the  cilso  of  voluntary  transfers  or 
exchanges.     60,  2Io",  June.  tS9.i.     (See  6:2  A.  R.  of  11)01.) 

2128.  All  otlicer  was  ap^winted  w^cond  lieutenant  of  an  infantiT 
regiment,  June  U»,  iSfjs,  and  thin  date  fixed  also  his  relative  rank  a« 
toother  »ecoud  lieutenants  of  the  army.  Under  the  act  of  March  3, 
18(iM.  cOHfiolidatiiig  his  regiment  with  anotlier  infantry  regiment,  be 
became  supenmnicmry,  and  was  assigned  to  a  cavalry  iTgiment,  July 
14,  IHtit),  and  reoommiasioned  as  a  cavalry  lieutenant  a»  of  the  latter 
date.  //'W  that  he  sluuild  have  Iieen  so  recommi^sioned  as  of  the 
datouf  his  original  appointJUtnt.'     38,  ail6,  Fchrmiry^  IfiOO. 

2129.  TLie  relative  rank  of  officers  of  the  ^amc  grade  and  dat*-  of 
apiKjiutiiieut  or  cummisj*i<>n  is  determined  "by  the  time  which  each 
may  have  actually  served  a»  a  coninii»»sioned  officer",  when  the.'ie  peritnU 
are  unequal.     Thiy  Iieingthe  rule  under  Sec.  1219,  Rev.  Sts..  and  army 


'  It  Kus  heM  ntherwise  in  thU  rase  by  the  Atluruey  (luntinil  (16  UpiaH.  At.  Geo. 

291)  wliuK-  vi**«>  WBO*  not  con<Tirrvil  in. 
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regulations,  it  Hbo'uld  nut  lie  set  luidv  by  a»Higiiiiient  of  datert  in  the 
nouiiiialion  aiul  continuation.'  Oirdn  2805,  Jhc'-nth-)\  1S.06;  7449, 
JJiceirikr,  MW:   7701',  IS&.t,  Marrh  und  Aj>ri/.  JOfM. 

2130.  Fiftt'on  candidaieti  for  tussistant  sui't^ons  in  the  regular  army 
Iniving  |M;^s<.'d  tin?  rvqiiired  rxaniinaJion  were,  on  Det'e-uiVwr  iStli,  ISttS, 
mmiiiialed  to  llio  Senate,  and,  on  I)e(.\  a4th  following,  were  duly  eom- 
tnissionod  with  rank  as  tirst  lieutenants  frtim  Dee.  15,  1S98.  There 
wa^  exaniini'd  with  them  Hnollu-r  [-imdidnte  who  pLssed  in  profei^siona) 
i-equirement*,  hur  fiiilud  phj-siadly.  He  was  snbwvpiently  irexflniiniK) 
physically  and  on  June  H,  ISOO.  van  given  a  recess  upinnntnient  as 
asni^tant  surgeon  with  rank  a.-*  first  lieutenant  from  tlint  datr.  On  ii 
recommendation  that,  if  iirartiealile,  ht^  ))•*  ennimissitincd  witli  thi-  mnk 
of  tirHl  lieutenant  to  dat^  Uxmi  Dee.  I^tii,  18It8,  and  that  his  name  \rt 
placed  on  the  regi.ster  in  aceordanee  with  (he  merit  n>ll  on  tile  in  the 
Surgeon  (lenenil'.s  Otfire,  /iM,  that  it  would  re<)uire  an  act  of  CongTCM 
to  carry  such  rceommendation  into  effect.    Card  744y,  Dfrrmhr,  1S99. 

2131.  The  aet  of  March  3.  IS;>9,  making  appropriations  for  the  sup- 
jjort  of  the  regular  and  volunteer  army,  appropriated  a  eertain  sum 
to  pay  the  company  and  regimental  offic-ors  of  the  special  immune 
regiment*  (vohmleer  army  of  18118)  for  certain  time  that  elapsed 
after  they  hud  reported  for  duty  and  prior  to  their  being  eoinmissioticd. 
Jleid  that  thi»  time  should  nut  he  counted  a8  part  of  the  time  which 
each  may  have  iserved  as  a  commissioned  otlicer.  in  ti.\itig  ivlative 
rank  between  oiKcei-s  of  the  same  grade  and  date  of  aptwintmcnt  and 
commisiiion  under  sec.  1219,  Kevieed  Statutes  and  par.  11,  of  Uie 
Army  Regulations.  They  were  not  "conmiissioned  officers  of  the 
United  States'*  priurtoWing  " commissioned ;"d»iid  therefore  notluie 
prior  to  their  I)eiiig  commissioned  should  be  couuted  u^  time  actually 
served  a«  eonanissioued  ofEet?r.s  nf  the  I'nited  8Uil<;s.  The  iippropria- 
liou  act  simply  pix»vided  for  thvir  Iwing  paid  for  time  lost  I.>y  theui 
after  reporting  at  the  place  of  i-endezvous  and  jjrior  to  their  iHicouniig 
officei*^  of  the  aiiuy;  was  indeed  a  recognition  of  tlic  fact  that  they 
were  not  in  the  service  during  the  period  named/  Card  TOSO,  S*rp- 
temher,  1S99;   October^  I'JOO. 


KECOMKLENOATION. 

2132.  A  recommendation  of  the  aci'used  to  clemency  is  no  part  of 
the  offittiul  retH)rd  of  the  (rial,  or  of  the  proceedings  of  the  court  as 

'  ll  WM  lield  howe^-er  by  the  Secretary  i.>f  Ww  under  date  of  M»r«:h  12,  ItttW,  th«t 
_  where  tlie  datv  of  rank  \m  ^vvii  in  Ibe  coniniitviim  had  been  fixe<l  Uy  the  joint  acltua 
^Ihe  President  and  yenute,  it  could  noi  btr  changed  exwpl  by  antHority  of  an  act  of 
rtm. 
■:)m.\mxK  upinionuf  Atty.  GenL,  dated  Fob.  27,  1901. 
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*McA,  but  is  merely  the  personal  net  of  the  memJ»erj»  who  sijjn  it.  It 
ifhouUl  not  thiM-efort?  hp  iin-orpuiutf-^l  with  the*  ii*ford  proper,  but 
should  I*  apiH'iiHcd  to  or  tnuinmitted  with  the  Mime  n--*  a  !ti'i)arat4^  «nd_ 
in<1i.>iH>iiileiit  pa[XM-.     Xn,  o72,  Strj>t^infMr,  ifiGS. 

2133.  Where  the  moiiihcrs  of  a.  court  niiirtial  who  had  joined  in  ft" 
rctonimiMidatioii  whifli  hiul  Iuth  apih'ndod  to  the  iword  and  ivgularly 
tranfijiittwl  to  the  re^newinjr  authority,  applied  to  have  the  «ame  with- 
drawn on  the  ground  that,  Iwcause  of  iiifornmlion  *tncc  ivceivod,  their 
opinions  had  t«een  cbiinged,  a'l>'tW/l  that  nm-h  a  proceeding  would  \te 
exceptional  and  irregular,  and  that  the  preferable  course  would  bo  to 
file  with  the  record  the  applicatJun  and  wtat^niont  of  the  niemfiefH  m> 
that  iho  I'.Hine  iiiif^ht  'm'  n-tV-rred  to  and  considered  in  (.ronnoetion  with 
the  rcc'oniinendatioii.     XXXIII,  5S(i,  Dvcrinher^  J67S. 

2134.  U  h  of  omrsc  jilwayn  di««  rettonary  with  a  meuiher  of  a  t-ourt 
niurtlul  wh<->ttier  he  will  make  or  join  in  a  reeouuiiendatiun  to  i-leiuuncy , 
Members  however  will  in  general  do  well  to  refrain  from  sulMcrihing 
i-ecomuxendtttioriB  wbei-e  the  testimony  on  the  trial  a>i  to  tlie  merit*  of 
the  ca*e  or  the  i.-hanii-ter  of  the  accused  fitils  clearly  to  justify  u  remis- 
sion or  mitigation  of  the  punishment.  Weak  and  ill-considered  rec- 
ommendations liHve  not  unfreqneiilly  giver  rise  to  severe  criticism  on 
the  part  of  n-viewing  ollicers.  Thus  in  G.  C.  M.  O.  ii".i,  Ildtjr-.  of 
Army,  IHti".  the  f>eci"etary  of  War  exprewf-es  him(*eif  u  " dui-priised 
toKnd  that  any  officer  of  the  court  i-ould  recommend  remission  or  com- 
muliition  of  tho  ^entenl■e  of  di.-nussal  in  a  case  where  the  i-onductof 
the  officer  tried  was  at-  reprehensible  as  that  of"  the  accused.'  Mem- 
bei-s,  in  offering  ivcimimcndations  *bould  be  cui-eful  to  state  tbc  specific 
grounds  upon  which  they  Imisc  the  sjvme.'    XXXIU.  -llS.  Ottobfi^  IHiii. 

2135.  Members  of  a  coui-t  mai'tial,  desiring  to  recommend  an  aecuM^ 
to  clemency  need  not  iiH  sign  the  same  stntenient.  Tliere  may  be.  in 
any  casi',  two  or  nioiv  scimrate  recoinujciKiiiitions  eacb  signed  by  dif- 
ferent mcmlHTs.*     XXXVll,  121,  ^^f^eem}Jer^  1876. 


■  Ui<'.  0.  36  of  1843.  the  Secretary  (>f  War.  Hon.  J.  M,  IV>rter,  fo  revie^-ine  a  cue. 

n>niark»<a.>'  (ol]ow>':  "Tlic  |)ni(tic^e  of  llie  tiietTilicrHof  »  court  mnrtinl  nrvt  Qmlinjiao 
olIiiiT  guilty,  and  ltn-n  ri-.nuiiin.iiiling  liiin  Uit  v\vi»v\w\.  \*  lo  l>i'  dfi>rrH'«U'»l.  It  ia 
an  vuili-uvof,  tuu  (rMiut'iiily  uuuif.  to  tniiiifftT  tbi-  rvt!p<iui<ibility  of  Uivir  tintliiu*  tu 
the  Ih'iMrtim-nt  of  VSur  when  itshonM  ri'Tft  upun  the  t-oEirt  iteclf."  And  mc  U.  O. 
M'i.  Wariiepl.,  IWU;  (i.  C.  M.  ().  27.  .*/,  IWl. 

'in  (i.  O.  (0,  LVj-'t.  i>f  Itxkoln,  1870,  Mnj.  lien,  lliuicx-k,  ihf  reviowiiiir  uuthoriiy, 
abHoni-n>:  "Ai>  the  nieiulK-n-of  lltc  cuun  aremlfiit  willi  rtfgiril  to  the  coOsnU^niiinna 
by  wtiifh  IhtfV  wi_-iv  intliifittol  in  tuMkinit  tlin-ir  rc-i-i>ntn»*iHlHli<jii  in  the  priix^ncr'ii 
Ivluitf,  U  w  impuwililcfiTthc  rcvii-winn  mitlnjriiy  I'ulL-iiTiiiinf  whether lliL>irTva»)ii!t 
for  iniikini;ItictL-coti)rii»ii>ialion  wei\*snlft('toni  kr  jiiatUyii  niitl^tiuiiol  tbiMvnteiitX'. 
No  i>mhi'UT»tiiin  tun.  Iln'w>(<in',  !■■  |i»itl  tu  it.  Tin- wntcnicv  i»a|>|>n)ve<l,  and  trill 
Ih"  duly  (■arritil  iiilu  cxwutiwu." 

'  A  tW-  in  tt-hicli  ihtjn-  were  %vn\  reoMnnienilationtt — fin*-  i«ifrnc«l  by  h  vinjiW  ineni- 
li-r— iupuliliBluiJ  mid  rfinarktril  ii]hhi  in  ti.  V.  M.  O.  V>,  \Vt»r  lltrivrUnvnt,  1875. 
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2136.  It 


'Vavlv 


!aM-  (rioc  the  nath 


» 


onteniplated  by  the  slaltii( 
and  114th  Ailk-le.s  of  War.  lake-ti  fnmi  the  ahl  IfOth  Article:  iitw*  [lie 
later  provision  incoiix)nit*'d  in  iiec..  llitO,  Rov.  St«.)  that  a  t-oiirt 
niariittl  shall  make  a  formnl  rvc(ir<l  of  its  pmet'i'din^,  iind  the  Aniiy 
lU'gulatioiis  and  Court-Martini  Manuiil  divcct  us  l«  tho  siihutHinT  and 
form  of  the  rpi-ord  in  certain  partirtihirs.  Upon  siu-h  liasis,  the 
ivcord  of  n  court  martial  hn;*  eonie  to  he,  in  «nr  piiu-tiee,  a  full  report 
ami  recital  of  the  details  of  the  trial  in  each  ease,  ineludiujf  all  the 
testimonr  introduced.  As  to  the  character,  efft-ct  and  proper  contents 
of  a  record  of  a  nillitarv  court  (the  same  rules  hcing  held  to  iippty 
in  the  main  to  reeordri  of  jjurri-ion  and  rej^imental  as  to  tho.>e  of 
general  courts'— XXIV.  B40,  May,  1^7-  XXVI I,  647,  J%,  1^60; 
XX  XI  I.  13<),  N<fV€m}fm\  l^t),  the  .Tudjre- Advocate  General  ban  h«ld 
7m  follows: 

(«)  That,  in  view  of  the  reiinirement  of  the  Army  Rtngulations  that 
"every  court  martial  ishall  keep  a  complete  and  accurate  record  of  it-i 
pro<'eedin^!>,"  the  entire  proct-edin^s  and  a«-tion  of  the  court  wpoii  the 
trial  nhonld  be  fully  set  forth,  ineludinff  the  organization,  challenge.-* 
to  iiieiubors  (if  any).  nrniij.'nmoiit,  ])Ieat*,  testimony  of  witnossoi^  and 
documentary  evideuie.  motions,  oiijections,  ai'g^umfuls,  ruling's  of  the 
court  on  interlocutory  questiont*.  adjourn  men  t*>,  continuaneys,  closing 
,lK3drcHf<4?s  or  ^^tatement-^.  findinf^s  und  sentence: — in  sbort  cvf  rv  part 
feature  of  the  proceedings,  material  to  a  complete  history  of  the 
tiial  and  to  u  correct  uudersUuKliiig  by  the  reviewing  ollicer  both  of 
the  merits  of  the  case  and  of  the  questions  of  law  aiising  in  the  course 
of  the  invc^ti^Jation/  XXXII.  4.")3,  Ajn-II.  I-'i?'^.  Wliero  a  fuenhti^' 
is  pronounced,  the  itToixi  >*hould  contain  eveiylhing  Jiccessary  to  sus- 
tain it  in  fact  and  in  law.     II.  5^.  Jfurr/i,  JSfj\^. 

{h)  Thai  the  rword  of  each  ease  tried  by  a  court  martial — where 
fict'eml  cases  are  tried  thei-vby — should  "be  complete  .in  itself  (armj- 
regulatioiit*.  now  Couit-Mar.  Manual  [IStni],  p.  5i>)  and  as  much  an 
entirety.  I»oth  in  I'urni  and  in  j-iibntaiice,  as  if  ii  «ere  thet)nly  eiwo  ti'ied. 
Each  record  should  Iw  f^e^wrate  and  distinct  from  Hvcry  otlier  record, 
containing;  nil  that  is  es.'H'ntial  to  an  ori^irtal  and  independent  otlirtal 
]Mper,  imd  so  pL'rfecled  a«  to  Ica^e  mt  umterial  detail  to  be  i^upplied 
from  any  previous  or  other  recoi-d.  The  pi'oceedings  in  each  ease 
should  Ite  made  up  separately:  rei*ords  thert'foro  should  not  ho  attached 


'Rul  A.  H.  1*o-*  ..f   ma,.  A.  iirn^-iirU-il  l.y  fl.  n.  39.  .\.  C-  O.,  I'fOl    (A,   Tt.    lOfi.i  of 
ItfOl ) .  jiroviilet<  timi  li-r<ijain[iy  liikrii  lK.*f<>rL*  n.viim*nlai  or  ^urrii^iii  L-Lnirl  iimrtiiil  will 
ii.jI  W'  oiliici'il  !•'  wriiiTic. 
•(\mi|iiirv  I'ofliii  ..  Wilbur,  7  I'ifk.  151.     Si*  Ctmrt-Mar.  MjuiiiuI  (1901),  [jp.  W 
^andtiO. 
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topt'ther,  but  should  lie  prepnrod  and  tmnsinitt^d  iw  disconnPL-tocI 
dmiiuiL'tttK.  Ill,  4(ftt,  413,  Aiu/iut,  JS€.S;  XIX,  33)i,  January^  JS6€; 
XXXII,  130,  yov^tnhei;  J.S7J. ' 

(c)  TliHt  the  copy  of  Ihe  eonveninff  order,  dirwted,  by  arm)'  ivgu- 
latioDs  (riinv  Matuml.  ji.  50)  lo  be  ''set  out"  in  carh  ciifie.  dhould 
properly  Iw  prcHxt'fl  to  tho  procpt'dings,  U8  forihtiiuiing  (he  inilial 
authority  for  the  existence  and  action  of  the  court.  XXXII,  13*), 
jrurrmhrr,  J.s7J;  XXXIII,  301,  Or/.>h..r,  1M7-2.  This  order  shcmld  of 
course  bo  complel^,  and  should  exhibit,  by  its  houding  and  its  >*iib- 
srription,  thut  it  hm  proceeded  fi*om  a  ooninmndin(j  otHcer  competent 
to  order  th^  oourt.  XXIII,  6afi,  A'uniMi.  Jfi€7.  Whi'i-o  severnl  cases 
are  tried  by  iho  siiine  court,  a  .soparato  copy  of  the  onlcr  should 
accompany  the  record  in  each  carie:  only  to  prefix  a  single  copy  to  the 
first  of  a  Heries  of  recorda  attached  tojfcther  is  irrcfrular  and  in  vio- 
lation of  the  regulation  a*i  well  as  the  general  rule  that  every  record 
should  bo  "complete  in  itself."  IV,  60T,  F^rmry,  ISti^  Where 
subsequent  orders  hiivc  )»een  issued,  adding  or  relieving  members  or  a 
Judge-ad\'ociite,  or  oiherwiMi  niu<lifying  the  original  convening  order, 
copies  of  these  should  follow  the  original  or  be  elsewhere  incorporated 
in  the  record.  XIII,  384,  F't-hnfrnj^  fS6S,  In  their  al>^'nce  it  may 
not  Ih!  pds^ilile  to  determine  un  the  face  of  the  recoi*d  whether  the 
officers  who  coin|x>M!d  the  court  on  the  trial  were  actually  or  legally 
detailed  therefor,  or  whether  Ihe  pmsecuting  jud^fe-advocate,  or  the 
judge-adrocate  who  authenticates  the  proceedings,  was  «o  detailed. 
XXI,  4S8»  Jun^  ISG6;  Cai-d  6823,  Xowmhfr^  1898.  In  connection. 
however,  with  any  order  making  a  ehiingo  in  the  original  detail  of 
mernVrs  or  substituting  a  new  judge -ad  voeate,  the  rewird  should  note 
the  fact  of  the  hctt  member  taking  his  seat,  or  new  judge -advocate 
commencing  to  officiate,  according  to  the  order,  on  fl  certain  day. 
XXIX,  004.  Joriu-iry,  JS70. 

{*f)  That  the  record  should  show  that  the  court  met  and  organized 
pui'suant  to  the  or<lcf  or  (irders  constituting  it.  It  is  nece!ssary,^ftV»^ 
to  the  due  orgatiiziiIioM  of  ii  general  court  nuirtiail  that  there  should 
assemble  at  the  time  and  place  indii-ated  in  theowler,  at  least  a  quorum, 
f.  t'.  five,  of  the  olHci-i's  detjiiled  iis  Uiembei's.  And  the  record  ^hould 
show  that  at  leiist  live  uienibei-s  were  present  and  acting,  not  only  at 
the  original  assembling  anu  proi'ee^ling  to  business  as  welt  as  at  the 
foiTiiai  organization  after  tlie  right  o£  challenge  lias  been  fully  exer- 
cised, but  also  at  every  day's  pension  throughout  the  trhil  to  the  end. 
ni,  413,  Aufftut,  Jlfis;  VI,  8Si,  Sej/Umher,  J8O4.  Tb©  record  of 
the  6rnt  assembling  should,  preferably,  sijecify  the  members  present 
l>y  mime,  ntnk,  &c,:  the  stjiieuirnt  that  "u/l  //'«  vnin^wrv"^  were 
present,  while  strictly  suOicienl,  is  not  a  form  (o  be  favored.    A  state- 
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merit  to  the  offwt  thai  t\ic>  mu/u-  iiumlf  rt  vn-W'i  prpseiit  as  at  n  provious 
trial  by  the  same  »-»mrt,  is  impi-opor,  us  l»einjf  in  conimvoiition  of  the 
rule  that  the  Tvceird  of  ench  rtiso  should  \w  iin  ontirety  and  not  iiuido 
up  as  to  any  pflrticular  by  a  rofcrcm:*!  to  a  i-ocord  of  ii  previous  ciise. 
ni,  4<''J,  Au'ffutt  li,  /."iO-i,  It  i-4  not  however  irrogiiUir  to  stJitc  nt  the 
fOinini>noeiiirnt  of  iiny  day's  pHK-fH-dings — subsequent  to  the  day  of 
the  first  iw^stiion  nf  tho  rcmrt  in  any  case — thiit  all  the  inrniber,-*  and  the 
judgfi-advoeatc,  without  .•jppcially  nimiing  them  were  present.  XXJ. 
851.  Aj/ri/,  laOC;  XXVI.  51t>,  Aj>r!K  JS€S.  The  record  should  al»o 
show  the  presernre  of  the  am:?«od  ut  the  time  of  the  or^ntiizatioii  of  the 
court  for  his  trial,  as  also  at  all  the  material  stapes  and  portion.'*  of  the 
pToccedinj5-<.'     XXIV,  4.H8,  ApriH,  JS07. 

In  the  record  of  the  pro<*eding*  of  a  court  martial  at  its  orjiaiiiza- 
tion  for  the  (rial  of  a  ca«e  the  officen*  detailed  as  memhei-s  aud  judge- 
advoi-utc  should  be  noted  by  name  a«i  present  or  absent.  In  the  record 
of  the  proceedings  of  subsequent  sessions  the  following  fonii  of  words 
should  hv.  used,  subject  to  such  moditicalions  as  the  fact**  may  i-e.t}ulre: 
"Present,  all  the  meinlx-rs  of  the  c«iurt  and  the  judgi'-atlvocate." 
When  the  absence  of  an  otKeer  who  iiiis  not  <niaiiliL'd,  or  who  has  been 
relieved  or  excused  as  a  nieinber,  has  Itei-n  accounted  for,  no  further 
note,  should  Iw  made  of  it.*  48,  SiO,  A//riK  /•*.'?/.  It  is  not  customary 
to  take  notice  in  the  nn-ord  of  a  mere  recess;  but  if  n  l-ecess  be  noted 
at  all,  it  .sh<iuld  appear  from  the  record  that,  cu  the  rea«seniblinj^,  the 
memlier>',  judge -advomte  and  atn-uwed  were  duly  present.  57.  41H, 
rfaiMiarif.  JS9-i. 

(e)  That  the  record  should  show  that  tin;  order  or  ordei'w  4Hinveniug 
the  court  aud  detailing  the  mc-nibei-s  were  read  to  the  accused  or  eonimu- 
nicntcd  to  hiai,  and  that  he  was  afforded  an  opportunity  of  objecttng  to 
any  uicuiber,  that  is  to  say,  that  the  privilege  of  challenge,  nceordcU 
and  defined  by  the  SSth  Article  of  ^Vur.  was  extended  to  him.  II,  S3, 
Mnrch,  lSG-3.  This  testing  of  the  iin'ltllnTS  is  tile  ^f vv^/if/c-sst'iilial  lii  the 
due  urganizatiou  of  the  court,  and.  though  tim  phraseology  of  the  ^ue;^- 
tion  put  to  the  accustjd.  or  of  his  answer  thereto,  need  not  U^  given  in 
the  reconl.  it  should  dearly  appear  cither  that  he  liad  (or  made)  im  objec- 
tion, or  if  lie  uuule  ujiy,  what  it  wa*.  IX.  Itl6.  Mmj^  ISO^.  Where 
a  upecitir  i-liallenge  \»  offered,  it  Nliuitld.  prefcnibly,  Ite  i-ecorded  tn  the 
terms  in  which  it  is  e-Xprcivned  by  tlie  ai'i'iisi?il;  and,  in  conncctinn  with 
each  challenge,  tin-  rewu-d  .should  set  forth  the  it-niarks  of  the  mem- 
ber, if  any,  and  the  acti<»n  tif  the  (hjui'I,  aa  also,  if  an  iswue.lic  joined 
on  the  chidli-iiiire.  the  evidence,  if  any.  inlrodnced,  and  the  argiiinent 
had.     Where  a  nicmlH^r  is  lulded  to  the  court  ut  a  liubstiquenl  stage  uf 


'ConiTNjrv  Ijoiw  r,  8l«tv.  Si  Miw,.  '£\. 

"SeeClrruljirS,  A.  M.  0..189];  kIki  Omrl-Map.  llannal  (1«UI),  p.  1.17,  note  I. 
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the  nroofiodings,  tho  record  NhoiiKi  similarlv  sbow  that  the  aci>Uf<cd ' 
afforded  an  op]X)itunit_v  of  nbjot-tiiijf  to  him,  and  «'t  forth  the  aHioo' 
taken  if  nhjoction  mw  niudc.  \'UU>tii,JnJi/^  JS64-  It  may  )m\  nddMJ 
tliat  whilo,  with  the  oonvrninif  ardrr.  any  ,4iil>j4r.i|ucnt  orders  liy  which 
the  original  detail  may  have  Itocn  nu>diti('d,  should  be  read  to  the 
accused, — the  fact  that  other  orders  relating  to  the  oouit,  but  not  t«> 
ib*  y>fT*>y*/iiV,  ^uch  as  an  oi*der  chang-ing  the  place  of  meeting  or  an 
order  authoming  the  court  to  sit  without  regard  to  hours,  may  not 
have  h*wn  »o  n?ad,  will  not  foiwtitute  an  irrogularity.  It  i*  u»ual. 
however,  and  proper,  to  read  all  stub  tirders,  equally  with  thoi^e  relat- 
ing to  tlio  compoHilion  of  the  court,  in  the  prej*env«  of  the  acctbM)d. 
XXXIX,  liHU.  Orfr^r,  1877. 

(^f)  That  the  record  should  show,  as  the  tinal  eAseniial  to  the  due 
organization  of  the  court,  that  the  mem>»ers  and  jndge-advocate  were 
qualified  by  being  duly  ttiporn.  And  this  should  In*  »hown  in  the  roc- 
oiil  of  every  case  tried  by  the  saute  court,  sinc-e  the  c-ourt  and  judge- 
advocate  mu»t  be  sworu  independently  and  anew  for  each  trial.' 
XXXV,  :i,  Aj/rU,  M7J,  The  approved  form  for  retoixling  thU  i)ro- 
ceeding  is:  *'The  members  of  the  court  and  the  judge-a<Ivo<'at6  wei*e 
then  duly  »worn."  Any  statement,  however,  will  be  legally  sufficient 
from  which  it  can  l>e  gathered  by  the  reviewing  officer,  or  pn^gumod, 
timt  the  members  and  jndge-advocatc  were  in  fact  qualified  us  required 
by  Art^.  S4  and  t»j.  Where  an  absent  memlM>r  joins  or  a  new  mem- 
bcr  is  added  to  the  txiurt,  or  the  Avst  judge-advocate  is  relieved  and  a 
new  jndgc-advoeato  is  detailed,  at  a  stage  of  the  proceedings  subse- 
quent to  the  original  organization  and  qualifyiug,  the  rct-ord  should 
(•how  that  tfucli  nieinlwr  or  jiidge-adv<xate,  before  acting,  wa*  ttwom 
a*«  alpove  indicated.*  III.  548.  A»ffft«t,  ISHS;  IX,  2U2.  June,  ISO^'^ 
Caid  5323,  Xot^tJM-,  liV-S. 

(</)  That  the  rttirord  (^huiilnL  further  set  forth  the  arr<tif/timeiit  of  th« 
accUM-'d  on  the  charges  and  ypuciljcatiotts,  with  the  plwior  pleas  made. 
If  special  pleuA  are  interposed,  the  issue  joined  aud  iK-ttou  taken  upon 
the  same  should  bo  elearly  stated.  II,  «»,  Jfai^i,  JftSS;  XV,  ".-HJ, 
Ju/>/,  iSG5;  Gmis  516t>,  5187,  (H'J*^*:  l^ftM.  The  charges  and  speci- 
fications should  properly  be  embodied  iit  the  rtx;ord  instead  of  Ijcin^ 
referred  to  a^  anne.\ed.     XIV,  Hit,  Jnmuiri/,  1H06. 

(/()  That  the  record  should  fully  set  forth  all  the  tt!»timontf  introduced' 

'("■ompare  difllii  r.  WiUMjiir,  7  Pii'k.  I.M'.  "It  in  ni)t  i-rtncidcrMl  ii  ii>ni|)liuicr 
with"  [iiir,  s**l.  Aniiy  Hi-jnilnlii'iis,  liircrliriji  Ilmt  "Xhf  mmrl  is  to  Ih?  *<wiin>  al  tin* 
ftmiuieuwwicin  of  vavli  trial,"  "to  i.it\\  M;ver»l  prisime™  inn-  tnnirt  ul  the  nriiv  turn* 
and  ftwear  the  inenifienj' of  tJic  cmirt.  unr^.  Iiefniv  Uieni  all."  ti.  0,  ttO,  War  [VpL, 
\»Ti.     8wiilw>('<Mirt-MKr  Maiiital,|i|>..'i9an<l  \m. 

'The  Uivi>n<ii>n  ul  the  |iru|Nrr  'mlrr  ol  vn'mrins  llii^  iiKirl  anil  JuilKu-advoi-xle  was 
hHil  hy  the  Attnniey  Oeiiersl  (1.3  Oi^ntt.  .174)  not  to  1iav»  invalt'liitetl  th^  pn^-eml- 
iii]i)>  <>('»  navHl  curt  iiianial. 


upon  tho  trial — the  onil  portion  an  nearly  tu*  pmcticable  in  the  precise 
woM>»  of  the  witiiej*!*.  II,  :J3.  }'\hnuiry,  l-'ifut.  For  a  iiHlj.f-m1v<K')ite 
to  asHUiMo  to  record  only  «iK-h  tei*timony  a-S  he  coufiidt'ivd  ninlorial,  or 
to  (Summarize  the  te»itiinony  given,  has  Wen  reninrk^d  upon  an  a|.TOi^« 
irrepnkvity.     III.  180,  Juft/,  l^fJ.i;  XX,  4:.',  O./oh,^,  JS05. 

It  i.-i  usual  and  proper  (though  not  o-S-scntial)  to  specify  by  which 

party  the  witness*  is  introduced  and  hy  whom  tlio  cjuestion)*  are  put. 

XXXIV,  4a.'>.  Srptfihhfr,  I'^IS.     It  i^  (0.-?o  luiiual  (though  -not  esifica- 

tial)  to  designate  th«  point  at  which  the  prosecution  i^  cJof-ed  mid  the 

testimony  for  the  defem-o  i»  commenced.     IV,  131,  SKj>t^ulet\  JSS3. 

It  fihould  appear  that  each  witncNs  (whetb*^  <)r  not  hi.-*  i-vidence  wa8 

important)  na»  duly  sworn  (III.  y5U.  Ani/'fl,  JSO-'f,'  XXI,  4^1,  .V"»*'v/(- 

B^,  IffGo;  XXXIV,  457,  Sej/f^mher,  J'ST-S),  but  it  is  not  cn^'toiiiary  to 

^ndd  that  he  wiis  swurn  in  (he  presence  of  Hw  act-UKed;  thi.<(  fact  that  be 

^Rlto  MO  sworn  (wing  presumed  in  the  alwt-nee  of  any  stutuaient  t*»  the 

H  couttary . '     I X,  16t!.  Afay.  JSG^.     Objections  tulten  to  the  admissibility 

of  testimony  .-should  l«:  set  forthwith  thi-  argununit  had  thureon,  if 

any.  and  the  nding  of  tho  court  (XXVI,  *'A'i,  July,  iW-V);  and  where 

I  the  court  is  clm'-d  oa  any  interlocutoiT  objection,  the  fact  will  properly 
he  noted.  IX,  -I'll,  Jum;  J'%'1 
When  the  court  closes,  the  ix-eord  should  (now)  properly  set  foilh 
that  the  judge  advwato '(r(//i^?re«-.  (Act  of. Tidy  27.  IS|):i.  s.  3.)  But 
an  alw+i-nce  of  a  staleuient  (*)  tlii.s  I'ffect  will  not  impair  tho  U'gal  valid- 
ity of  the  r^H'onl.  AVhere  it  ,-iini)ly  appear^  froiii  the  record  llutt  the 
court  ''^cloned,"  the  pro^umptiou  uill  Ih-  thai,  in  <-li>sing,  the  require- 
-  ments  of  law  weni  olwerved.'  66,  KM7,  -Vf^mH^W-r,  JS9^;  66,  Sflo.  H56, 
./««.',  JS^;  t'nrd.  114,  /1f«;«<  MV^. 
■  Tho  record  nend  not  show  affirniativitly  tliat  the  iiccused  wn-s  offered 
an  opportunity  to  (•[■oss-exaiuine.  Where  it  appiMiiN  that  he  did  not 
cT(h*.<-exainiiie,  the  presumption  will  Ih?  that  he  wuived  the  privilege. 
So,  the  nxord  need  not  f^tnte  that  the  accuse^l  was  notilit>d  of  his  priv- 

»Uege  of  Iwing  asfiisted  by  couiL-^el.  Si,  it  ne^ed  not  speciticHJly  state 
or  show  that  the  court  adjouiTicfl  at  or  before  3  o'clock  p.  m.'  In  the 
abj^ne*'.  of  evidence  Ui  the  contrary,  it  will  l*e  presumed  to  havo  done 
(K>.  'J'here  i.'?  ulways  ii  ]jresuniption.  tii  the  ulisenee  of  obviotis  irregu- 
larity, that  the  pro^-eediiigs  were  regular  and  according  t^)  law.     44, 

(»)  That  the  i^*ord  shtmid  set  forth  {Iwjimihiij  on  eai-h  of  the  wveral 
ubarge>4  and  ^[lecilii rations  (IX,  •^■21.  .fiim\  IHd!^;  ('ardh  iiltWi  and  h\^1, 

*  There  u,  however,  no  tftalatnry  reqainrinMit  thHt  »  witnc^B'  xhoiild  \m  swum  in 
the  [jreeeaee  n/  ihi>  awiuvil, 

'Sw  Cln*.  IL'  iiri.I  13,  A.  U.  0.,  18«2. 

*.Sw  note  lo  94th  Article  of  War,  ji.  85,  tmU,. 
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OrttAfir^  laSfJi),  the  proper  entry  a*  to  pievious  convictions' 
3097,  Aj/ril^  1897)^  and  thu  ii,':utt:m-^  in  the  event  of  ii  i-onviction.  Id 
■  caso  of  tt  deutfa  i*cnten«'  the  recoi-d  should  sUito  that  it  was  con- 
curivd  in  tiy  two-tbii*(i>  nf  tli<!  nu'iiiljRrs.*  1,  487,  Dt^x'mht-r^  IS'i^:  II, 
21,  /yjruttry,  IStiJ;  l\\  luS,  Sej>t<-mbir,  7S(i3.  Care  should  Iw  tuken 
that  there  be  no  vuriunee  in  tht>  ^tatl!ment  uf  the  tiutiie,  &t:^  uf 
the  iiiTiisfd.  Iietwppn  the  Hnding  or  M-nilence  iirid  (he  charges.  As 
diruL'ted  Uy  itrniy  rcg-ulutioos,  the  reirord  .should  Im;  'Miiithfntitiited'^ 
by  the  t^ignatuivis  uf  tlie  preBJdentand  judgu-mlvociLte.  II.  5-ia^  Jtmgy 
liiC3.  Whi'H'.  iiidcfd,  thi^rp  \\T\:  mt  iiiateria]  pnKfwiiiifis  after  the 
yentence,  the  sulwmptiun  of  ihe  laU«^r  hy  the.se  offirers  nill  fon^titule 
a  HutKcieiit  aitUientii*atinn  uf  tJio  iiioord  a»  a  whole.  XIX,  tUll.  May, 
ISCii.  Whi'iT!  the  pri'Hident  or  judge -ad  vt  urate  has  Ih'cii  change*!  jjend- 
ing  the  trial,  it  in  (if  ruurse  Uit?  lost  one,  the  one  who  was  serving  at 
the.  cUwe  of  the  trial,  who  Khoidd  wign  the  retrord.  XXIX.  (K>4.  */««- 
(wn/,  lft7o;  Card  5S32,  Xoi'riii/M\  /.V.9<V,  Adjourninenl-<<  fi-oni  day  to 
day  an)  not  reipiin-d  to  1m;  authi^nticati-d.  VIII,  5(>7,  Junt.,  JSd'i.  A 
iudgtvadv<i»rat«  Bpi)oint(>il  itfttr  the  cont'hwioi)  of  a  trial  would  turt  be 
(>oni[Hrleiit  to  iLuthiMitii'Httit  the  record  of  rtuvh  trial.  If  iiuthen[i4-ation 
by  the  otfiiH^r  who  wiu-n  judgtvadvofnto  at  iU  clothe  etintio't  be  ubtAiucd^ 
the  proeoedings  should  be  diKap()rovfid.*    Card  5dS0,  Ot't^ihet',  ISDii. 

{k)  That,  as  in  substftiu-e  directed  by  par.  S!)fJ,  A.  R.  (i>55  of  1895;, 
1057  of  liHU),  thererord  jihould  exhibit,  at  the  end  of  tho  proc»>eding» ' 
of  the  court,  the  action  thereon — approval  or  dLsapproval,  Jcc— of  the 
reviewing  Huthon'rv-  H,  5nH,  Jnnf-,  ISS.i.  This,  though  it  has  .lomc- 
time.H  Wen  endorsed  on  tho  outside  of  tho  record,  it*  pn-ferably  and 
customarily  written  amt  signed  wltbin  the  I'erord  on  a  page  following 
the  authenticated  judgment  or  other  final  proi-eeding  of  the  court. 
IV,  428,  Dtvvfft^ftf^  JtiO.i.  Wheiv,  sevei-al  ctt.ses  are  tried  by  iho  same 
court,  the  action  of  tho  reviewing  officer  .-ihould  1)0  entered  in  tho  rec- 
ord of  eiu'h  trial;  merely  to  eiidor>e  it  uinin  the  last  of  n.series  of  ca.'fes 
would  be  irregular  a.s  not  a  coiupliunce  with  the  regulation.  XIX, 
886,  Jattminj,  iSGG.  So  it  is  irregular  for  tho  reviewing  officer,  in 
lien  of  writing  and  subscribing  his  action  in  tlie  i-ecord.  !o  annex  to  it 
or  lilo  with  it  a  copy  of  a  general  order  promulgating  the  procewi- 

'6l>«  I'ttKvioiii  CoKVUTTioNB,  mtU;  alw  Court-Mar.  Manual  (IflOl),  p.  MS. 

•ece  Court-Mar.  Manual  (IWlll.  p.  .W.jiar.  I. 

■I'iir.  i>.M,  A.  H.  (if  IWio,  w  tawrvXtsl  (lOM  nf  1901),  now  proviiie*:— "Everv 
ouitn  tiitiriiiil  hLhII  krt't*  a  coiiipleW  aa^l  iiccurete  reoonj  of  its  prtKX'<?'iinjFS  whu>b 
wilt  lie  uutht-nliaitcd  in  twch  nu*  h\  Ihi*  Mgnatnree  of  ihe  prwitliiit  ajul  juds^ 
a^ivooiti',  WliiTirv^T,  liy  cvKwin  uf  ttie  ilejtih  *\t  ilii«l>i)ily  (i  the  jiiiljin-fliiviNiitc 
ooirurrliJit  a/tvr  lh«j  fjurt  hae  iii.fi(k"d  v\\  tlio  eviitvniv,  x\w  rvionl  can  ii'il  Ik;  milheii- 
ticftMl  by  liisriieiinturf  it  inurt  phow  that  it  liimlxi-n  fimiiully  a]|i>niviNl  liy  tlieiMtirl 
lad  muDt  l><>auttivnli<'Hk-<I  liv  Hit-  sitnintiiTv  •>(  tin-  pn-^iilcnt.     Tlic  jml^'-adviH-iito 


ahoald  affix  hi)>  r<igtiuttm'  lo  uicK  tlnv's  i>rui\>v«liii)p^.     Ti-.-4iinony  token  tiefore  fvjft- 
meulal  or  «uTi«>n  i^uurta  martial  will  not  be  reduced  to  writiofE.^' 
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ingsand  h'w  nction  thereon.  I,  4i:i,  yowmh^r^  lfHi2.  Whore  thopro- 
cet^inffs  Jir«'  to  W  forwrtrdod  to  hijjrhor  nuthority  for  tinal  uotion  on  the 
•eiitenor,  n  hhti'  rcfrronw,  n.s  h\  the  words — '•rft>iMM'tfull\'  refcrrwl, 
or  forwardod,  to  thft  Pr^sidpnt"  (or  other  supnrior)  ''for  action/' 
Sic.,  is  int'oniplft^'  and  irre^jular.  In  such  a.  oasf  the  orijzinal  i-orjewing 
oflit-or  dhould  wiats  his  approval,  &<\,  in  full  and  fonnnl  tomiN.  IV^ 
337,  .V^rtw/iA.r,  1863;  VII.  132,  Ffbruary,  JSfii:  C«rd  2H44,  Jammryy 

ism. 

(/}  That  whero  tho  court  in  retumomhlvd  for  the  purpose  of  a  rprjViVn 
of  its  proc<wdirig»  in  any  pai'tu-ulnr,  tho  rot-ord  should  forumlly  rwite 
all  that  is  ordered  and  done  a^*  a  now  and  independent  chapter  of  the 
history  of  tho  case  tried.  Tho  record  of  a  revision  witl  pi-o|XTly  'wjjin 
with  setting  forth  a  copy  of  the  order  ro-convenirig  the  court,  and  will 
show  that  at  least  five  meniliei*ii  aAsonittled,  together  with  thr  judjje- 
advwato.  and,  where  the  correction  ret^nired  is  such  iis  (o  luake  it 
profjor  that  ho  be  present  (see  §  2262,  jwwOt  the  accused.  The  rccoi-d 
will  furtbor  show  the  action  taken  by  the  court,  ju  making  tJit-  rorroc- 
tion  or  otherwise,  under  the  order,  and  the  pi-oceeding  will  he  linully 
authenticated  hv  the  signatures  of  the  pi^esident  and  judgo-advocate. 
I,  4S7,  Dectnhh-r,  ISi!^;  II,  UT,  JIanhy  1S63;  IX,  i(o8,  :<<jfffmfvr,  1-^V4; 
XI,  '.i3,  113.  Xwe/iJvr,  Jff04;  XV,  547,  Auffmf,  i.%'/i;  XVU,  402, 
and  XIX,  18J>,  Octtj^,  ISGo.  Where  the  oourt  decidow  iijjon  making 
the  corrtM'tion,  tbo  same  hhoutd  be  tUHured  to  bt  vutdr.  in  iniiiiner  and 
form  a>»  drlerniined  upon  and  with  tho  proper  rofen-m-e  to  tlin  (wrt 
of  the  original  proceedings  in  whieh  the  error  wM-urs.  Tho  on*or 
itself,  however,  is  to  lie  left  as  originally  recorded;  all  eorriH^tions 
iu  the  liody  of  the  record  by  erasure,  interlineation,  «>U'.,  being  irivgu- 
lar  and  improper.  XI,  1*3,  Eiqmi\  XVI,  a02,  Mny^  ISC',;  23.  :i45, 
ApriU  iSSH. 

(7/1)  It  is  the  l>etler  practice!  that  nil  the  proRcedings — oven  those  that 
are  irivgithir— which  transpire  in<-onnectionwith  atrial  or  at  u  revision 
should  \h*  set  out  in  the  rocord  for  the  infoniHition  of  the  reviewing 
authority.  XXVI,  :i,'il.  Ihi')nh,-r,  1S07.  ll  is  howeviT  not  necessaiy 
to  encmiil^er  a  record  by  spreading  upon  it  diK-iuiionts,  i\v  other  writing 
or  matter,  Pxcluded  by  the  court.  Hut  the  chHracter  of  the  writing 
and  the  gronndt>  U[Km  which  it  was  ruled  out  should  Im  sj^'ciliod. 
XIJX,  «U,  Da-emlter^  IHSo. 

2137.  Among  the  minor  jwints  held  by  the  .Tndgo- Advocate  General, 
in  eomipctioii  with  tho  subject  of  tin?  form  of  the  rei-or*].  uiv  the  fol- 
lowing: That  the  several  stages  of  tlie  pnK-iHjdings  of  tlio  court 
should  appear  in  tho  ivcord  in  the  pro^^r  order;  thus,  that  the  swear- 
ing of  the.  court  i^hotild  not  Im>  recorded  before  tho  statement  as  to 
whether  tho  acpiised  objected  to  any  of  the  members,  fU'.     XI,  1, 
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Oetdfr,  JS64.  Tb[Lt.  in  it-*  statement  of  th<!  o|)onin^  of  purh  day's  sea- 
sion,  the  rpcoi-j  mur  well  tiieiitiuii,  if  t^iu-h  wa-s  the  fiu-t.  tliiit  the 
proecpdingH  of  the  previoiw  day  or  sctwirm  (if  any  vrerv  had  in  the 
mhf  viiaf)  w«re  rend  and  approved.  XXV,  34V>.  F'hnmrtf.  1H6^; 
XXXI V,  Iti",  March.  IS76.  Such  a  ivading  howi-vi'i-.  thoujrh  desim- 
hle  a.-*  giving  the  court  an  oppmrlunity  lo  make  correct i<Mis,  i«  often 
not  rertcvrti'd  U),  and  even  where  il  it*,  is  not  always  noted  in  the 
rec<inl.'  XX1,67!>,  JV^>(v«(ic-r,  yWft".  Thai  iheiv  isnti  le;fHl  ohjcction 
to  printiH^  the  record,  or  any  part  of  it  (such  as  the  orders,  charges 
and  speciticjitions.  where  nmiiRroiw).  provided  of  course  the  ^signature*) 
of  the  president  and  jiidge-iulvocati^  aro  written  by  them  in  |)ei-son. 
Xin.  3S4.  F-f*rwir>j,  ISC'..  That  the  re<ord  will  conveniently  and 
pro]>erly  Iw  endorsed  on  the  outsidi*,  nr  cover,  so  ihnt  the  nunie  of 
the  lU'cused.  and  the  conrt  hy  which  he  was  tried,  with  the  lime  and 
place  of  trials  &a\,  will  he  appaient  withoiit  opening  and  examining 
the  pi-oceediiigs.      XXXI,  ^44,  Mnrch^  lf(7}. 

2138.  Unless  it  <rleavly  appears  to  the  contrary  on  the  face  of  the 
record,  it  is  in  general  to  l>e^>wxt/m«*f/ therefrom,  not  only  that  the  court 
had  jitmdiction  in  the  i-a.-*!^.  hut  nlsi"»  that  the  proceedings  were  «nffi- 
ciently  regular  X**  he  valid  in  law.'     Xll,  ;i;>8,  KJfrmtnj,  JS(i&. 

2139-  Where  the  procei^ling*  of  a  court  martial  have  regularly  ter- 
minated, and  the  sentence  has  l)(?en  confirmed  and  ordered  to  (>e  exe- 
cuted by  the  proper  and  final  reviewing  authority,  the  Eatrt  that  the 
record  ha.-*  since  been  (mt  does  uot  impair  or  affect  the  judgnieut  of 
the  eoiu-t,  and  constitutes  no  legal  obstacle  to  the  eoforcciuent  of  the 
penalty.  IX,  :i38,  Jn»t^  J'^U^.  But  wiiere  the  reeoixl  of  the  trial  of 
B  soldier  who  bad  pleadtsl  not  guilty,  and  in  whose  case  con.«idenible 
evidence  had  byt'ii  intixiduced,  was,  l>y  a  cusuulty  of  war,  lo*l  before 
any  action  had  Iwen  taken  upon  the  sentence  by  the  reviewing  officer, 

'  Sw  Coiirl-Mar.  Miuiiml  flMl).  p.  tlO,  jmr.  2. 

'  However  dt-tumlilc  it  may  hiuc  liwii,  in  view  of  the  nniiu-rfius  nrid  ^^rious  <Ie- 
(pcW  fni|iipntly  mvurrinjf  in  th«  reeorHa  o(  conrtfl  iiiarlia)  riiirini;  tlu'  war  nt  the 
Kf  lie  I  lion,  anil  in  i>nler  lo  imiui-e  a  ^n*ali*r  priH-i.-iim  ami  unHoniiily  in  the  pretNira- 
tioii  lit  eiH'h  rcer>rdH,  to  treat  (w  was  ont  undvquently  done)  ihe  more  grave  of  the«« 
dftertH  ae  fiunl  tn  thf  rtiH/iiiii  of  the  jirrtieedinxH  ur  eenten«',  it  is  concpiied  tliat  the 
aini«,  in  pcnfral,  iniKlit  pnn>erly  have  i>t*ini  rcKanle-i.  ami  may  now  tie  ret;anlf<l.  as 
only  eailiiiii  for,  or  jiwifyiiig,  n  limifipmr'ti  of  thi^  pnu'eedinip.  It  ia  tli«  effp<'t  oi  the 
mli'nji  t)(  the  riviJ  cmirlit  that  whpn^  Ihi-  (■■>iirt  nn  any  triul  waii  Itj^llv  tTiiwtiiiit«l, 
ha<l  jijrL->ii<-tion  of  ihe  v»m,  ait'l  lia-"  ii»|"K*"l  a  I»^al  ('■^Htern'e  it  jiiirnnieni,  evt^ry 
n-jisdiiatil.'  inii'ii<]riH-iit  will  bo  iua4lH  iit  favfirof  I  lie  n-RiiIarilv  cf  itn  i>rM<'HeilinB^,  and 
evfn  where  tln>  same  ar«  t-k-nrlv  irri?jiiilar,  the  %-aliiiity  of  the  ivsoU  will  nut  h«? 
de«UKMJ  to  be  sBeited,  provi-iwi  no  ctatiitorv  provLiioii  lias  Ijoen  violatv<l.  S«e 
Hulton  t.  Blaine,  2  Sei^t.  A  Rawlr.  75,  79;  5loore  r.  Houptnn,  ^  id.  1«7;  Trinilv 
ChuTvh  t.  Hiptina,  4  Rolil.  1 ;  K.iwardH  1:  State,  -M  Mi's.  ftHl.  And  it  is  further  bt-lfl 
thai  the  i-eRUlarity  or  validity  of  the  minor  detaiiaof  tht*  [iroi-eeiiiiifa  may  Iwahown 
by  evidence  imt^iide  the  reennl.  Van  Deuj^'n  i<.  Sweet.  SI  X.  York.  37S,  Similarlv — 
It  i^  believtd— no  omiAiion  nr  error  in  a  re.-i.nl  of  cnurt  martial,  not  in  contravfntino 
of  vxprves  statute,  should,  ae  a  ^enuTal  ruk-,  Ix-  rvyiirdtKl  as  Bbtjolutely  iiivalidutint; 
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heid  that,  uuless  the  court  could  be  rccouvened  and  a  new  record  could 
l>e  made  out  from  extant  uri^'iiial  iiotet*,  tlio  proceediiigi*,  inasmuch  as 
they  could  not  be  intelligently  reviewed  or  fonually  approved,  should 
properly  lie  cont^idered  An  inoperative  and  the  sentencf>  of  nn  effect. 
VI,  .iS2.  Ih-ifiirkr,  /.V6'J. 

Where  the  recoixl  of  the  trial  of  a  deserter  was  dej*troyed  by  tire 
before  it  could  he  acted  upon,  and  he  wa--*  theifujxjn  restored  to  duty, 
/!«■/</,  that  the  destruction  of  the  rec-ord  Wforu  at-lioii  thereon  had  in 
the  particular  ea-se,  the  legal  elTcct  of  an  ac(|uittii.l  aud  relieved  the 
deeterter  from  the  forfeiture  of  \my  due  at  date  of  desertion.  55.  lt*l. 
Amfu^f.  Jso;.-  65.  V.>.  .hn,.,  /.s'ftj'. 

2140.  Tlu'  lepil  record  of  a  court  martial  is  that  i-ecord  which  is 
finally  approved  and  adopted  by  tlie  court  ns  a  t>ocly.  and  authenliealed 
by  its  pivjiidi^nt  aiKl  jmlj^e-advocate.  The  court  >\^  a  whole  i"  respon- 
sible for  the  record;  ajid  the  iupttrumeut  which  it  approve«  as  Nuch  is 
it6  record,  however  lliu  »auie  may  have  l>een  niude  u|».  It  U  iuutmte- 
rial  to  the  tutliciency  of  a  record  whether  the  wiiiii-  wn,-.  kt-pt  or  written 
by  tbe  jm^re-advocato  or  a  clerk.  So  where  a  clt-ik  or  reporter, 
appointed  and  sworu  to  keep  the  record,  did  not  act,  l*ut  llie  record 
was  preijai-ed  by  the  judj^'c-advoi-'ate  or  suiue  other  jh'Imjii  t-niployed 
by  him  to  as«i»t  him.  /«•/'/  that  this  circumstance  did  not  aff^'ct  the 
validity  of  ihe  reconi  hh  finally  apjinivcd  by  the  court.     XlilH.  ^Hti. 

2141.  The  record  of  il  trial  tiv  court  ntartlal  shonld  InclutU'.  a  recoil 
of  mectinjjM  where  no  hufiuew  is  transacted,  tojfother  witli  a^itatenient 
of  the  rejifiiin  why  mine  w«n  tranwict-cil.     XLVIII,  '•H)^,Jiiii»iiinj.  fS.S.'f. 

3142.  It  is  not  exsential  that  the  rccoi-d  of  the  court  should  show 
that  the  iudjjc-advoeate  culled  the  attention  of  the  accused  to  the  fact 
of  his  privilege  of  tcKtifyinff  in  hia  own  liebalf.     (j.  O.  7fl  of  188T 
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iIh*  prrKTWilintw  wlu-n*  tlu-rt-  rfHiiuiiB  ffnni(j!!i  in  thv  nvunl  fairly  In  WHrraiit  tlw  prv- 
fiuiii[itjnii  that  the  IiTOil  rt*(ittiri-tii«iili<  liiivc  bei'iiconiiilk-dwilli,  or  where  llien-view- 
ina  KUthoHtv  can  siip]ily  the  ileleft  (n.in  his  own  •ilHciJii  kndwledirt*.  or  (rum  ourreiit 
tirtiisni  IT  oIlitT  iwtiHlni'tiiry  eviilfiiee  rwnlity  tivMiliilile  lo  iiiiii.  Tliiii«  where  nooifiy 
o*  tlie  coDveuinji:  imier  aivomiiHiiie^  llie  iinfu-txHin.'^  hul  Ilie  ri'vk'winit  uullinrilv, 
iKitn  (h*-  fftit  f^f  having  i)>Hii(-il  it  hinirt-lf  or  fMin  the  ri^4"irvli»  Cii  ihe  n.iiiiiirtn<l  urotli- 
vrwiw,  in  (•tliciMliy  H|i|irisol  Mint  the  ixmrl  was  ikily  cuiaveiifl,  Ihe  pruLeediiii^  ure 
ntittfi  W  ireflled  it.-*  [nrally  rli-liH-live,  hal — the  citiirt  uptHi-iirin^  in  ffui  tu  h«v«  Ih.iti 
iTOlii*li1(it«'»I  Hiiil  111  lijive  luieil  jmn^iBJit  li>  the  onk'r, — umv  If  r^■nll^U^^  nh  vhH(I  in 
I«w  ihut^^li  iiii|ii.'rki'tl>*  n.'eijr>k-M.  Where  iiiik-c^l  the  «t.■u^*l  J iwl^'H.-f*  in  the  jirweeJ- 
injc*  of  a  ecnfml  foiirT  iiiBrrinl,  nii  im-itH-dtulilo  <k'(Hi  in  n  viIhI  imriiiuliir,  imi  the 
Uu-t  Ikvt  thtf  c'liuii  vtiut  i'iitii[Hiiii'-<l  i<f  hut  Icmr  iiieiiiWrf,  the  |)nH'it-iliiig9<{iii<t  i^-nteiier, 
ii  »ny,  uiuel  Ir-  Iu-M  inu[jemlivv.  fiiiiv  Ihe  Kialuir  liw — Art.  ".i — luw  lixvil  1U«  meiii- 
IwrH  an  lht>  \(^\  vunitnum  tur  «iieh  a  cmirt.  But  'n'ltere  thn  dekTl  otu'iiiyi  in  a  lew 
materinl  (i-ahii>-,  nr  »  mii-  <.f  f.imi  unly,  thi*  name,  whilti  it.  nwy,  if  i>laKnive  rfmnic- 
tvT,  imiperly  warriiiit  u  •iiKifii/n/nil  \ti  (jie  iin^-et'iiiiiiB^ — in  ("aw  it  cHiiii'-l  he  reiin)»'»sl 
by  a  rwvinitin  l)y  tlu^cniirKm  hein^n'flht«rii)hh^l  fr>r  thi^puriMiK'. — vill  nni  intH^ntTal, 
it  i»  h»J<l,  juHliiy  Iht^  reviewiujt  HUthoriiy  in  |'ri>ii< muring  (he  ].r(jrw*]iii(fB  ti>  Im  v<;id, 
Mr  in  tJvatuiK  tli«tn  ae  necesearily  without  leinl  t-ftwi. 
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roijiihvM  <>ii!_v  that  Ihis  Im*  done  "licforo  tlin  iisjM^mliliiijf  of  th«  court." 
36,  ISri.  O.t'jMr,  JSS9. 

2145.  The  rf^i-ord  of  a  court  inurtial  must  j*horr  affimiativoly  what- 
evet  is  made  by  Mtaiut^^  essential  tc*  it«  juriMiction  and  the  tcjirality  of 
its  pnwocdinf»s.'  for  pxampl<>,  that  the  nieniltoiN  ami  jiidifc-advtK'uto 
were  rtwoni  as  fnjniiied  \ty  the  S4th  and  Sitth  Articles  of  War.  So 
repeatedly  f"-f'l  that  if  tho  rceord  failed  to  show  that  iho  court  and 
judgo-ndvoeiite  were  swoi-n.  and  the  onui*.-*ion  eoiiUl  not  Iw  Mupplietl  by 
priK-eedhijfx  on  revision,  th«'  Hcntenco  wn»  void;  but  that  if  the  court  had 
not  been  diaaolved,  the  orljfinal  reriewinjf  authority,  or  his  8ucfe*i(*or 
in  coninmiid.  the  record  haviuy  l)oen  transmitted  to  lilin.  either )»ofore 
or  (7/>-r  Vii- filial  Bftion  on  the  senteni-e,  could  legally  reconvene  the 
court  to  wiipply  the  omiwdon  in  the  record,  if  thei"e-  wa.-*  in  fact  an  omis* 
siori;  the  only  purim><c  of  such  revision  Iwinu  to  make  the  ivcord  eon- 
fonu  to  the  actual  facts,  in  other  woids  to  spt-ak  the  truth.  1,  487. 
Dev^mh.,\  jmZ;  11,  154,  liio,  A/»rif,  Jm^J;  IX.  65a,  Se/^emfM-r,  JHtii; 
XI.  y:J.  Xovnnlrn  ISGJt;   XIX.    330.  JiUxKtnj.  IftdC. 

2144-  A  Jiiere  clerical  error  in  the  spelling  of  the  nanieof  the  aecus»ed, 
leaving  it  /*/c//*  »(nianK  is  not  a  caae  nf  misnomer  and  docs  not  affect 
tlie  validity  of  the  proceeding?*  as  rerordt-d.     28,  2:U,  Junr,  IfiSS. 

2146.  I'hf  ivcord  of  a  court  of  jiistJci'  vonsisfs  of  two  YmrXn  which 
may  be  denominated  the  .sutistaiitivc  and  the  judicial  poiiiuns.  in  the 
former— the  substantive  portion— the  court  recoi-ds  (maken  a  record  of) 
or  attests  its  own  jmMct'dimtn  and  uHv.  To  this  (record  or  attcj«t«tion) 
unerring  verity  is  attributed  by  the  law,  which  will  neither  allow  the 
record  to  be  couti-adictcd  In  the.se  re.-*pects  nor  the  fact*  thiin  rw.'oixIed  or 
attested,  to  be  proved  in  any  other  way  than  by  the  production  of  the 
record  itself  or  by  copie.-*  proved  to  lie  true  in  the  prescribed  nmnn«r.* 
The  Supreme  Court  of  the  Tiiited  .Stales  has  repeatedly  held  tlmt  a 
court  luartij);!  is  a  I'ourt  |«>.-M'.-<siiig  ample  and  exclusive  jurisdiction  to 
try  and  deteriuinf  a  certain  vXasai  of  ca«eK,  and  tJiat  itri  fuuctious  arc 
those  of  a  court  and  its  acts  judicial  proceedings,  etc."  These  pi-ocwd- 
iiigs  and  acts  arc  all  itvnrded,  and  tbi-  record  thus  iiiadu  b  ultimately 
filed  in  its  pru}>cr  place  as  the  record  of  the  judicial  piXHti-ditiga  had, 
Whore  then-fore,  aftei'  a  record  of  a  geiu-ral  court  nnirtial  had  hc^u 
duly  acted  ujkhi  and  the  sentence  (disniissid  of  an  oflici-r)  executed,  the 
dismissed  officer  tiled  allidaviti^  to  the  effect  that  the  testimony  of  one 
vvitucs.s  had  not  been  made  a  jMirt  of  the  record  (which  in  fact  did  not 
show  that  any  sucli  witness  testilied)aud  asked  that  the  sentence  Ik;  itct 

•Runkler.  r.K.  122,  r.a,S+3. 
'Bwt,  PriiK-ipk-«iif  Kvi>leiiw,  |>.-578. 

"fsot-  Dvncii  t'.  Hnover,  2.>  tt.^ward,  fiR;  KxtMirU  Rewl,  100  IT.  6.,  l.t:  firoilh  r,  Whlt^ 
ney,  11((V./.,  1B7;  Jfjtuwim  r.yayi*.  LW  «/.,  IfW;  Hwniiur.lT.fi..  lWi«/.,MI. 
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ftsid«  as*  void,  it  was  hold  tUat  the  record  could  not  \>e  thiw  coiitrndict^d 
or  iiii|>eached,  or  the  validity  of  the  »et>ten>,-e  qiiestioiwd.'    Card  5054, 

2146.  It  is  requii^  by  army  regulations,  that  reviewing  officers 
8biill  fetat*  at  the  end  of  the  ]>r(>reefJiiig!*  in  each  ca.-e  their  dei-isionaud 
o]-ders  thereon,  hut  there  is  no  law  i-ecjuiriug  thU  ot  the  President. 
His  approval  of  the  sentenc-e  of  disiiiiftsal  hy  c<mrt  martial  must  ho  his 
personal  act  but  the  hiw  does  not  prescribe  the  niauner  in  which  ho 
shall  communicate  such  iictiou,  and  in  the  absence  of  such  a  provision, 
H  would  seem  that  he  may  legally  communicate  hi^  action  with  refer- 
ence to  court  martial  nises  by  means  of  the  ordinary  court  martial 
order.  Thus  where  the  record  of  a  trial,  involving  dismissal  of  au 
officer,  contained  no  entry  of  the  action  of  the  l*re!<ldeut,  /xV'/  that  the 
oinler  piil^lishing  the  case  and  setting  forth  the  action  thereon  of  the 
iVesidt-nt  was  sufficient  and  legal  evidence  of  such  action.'     22,  -130, 

EECOilD  OF  S££yiC£. 
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8147.  JIo  official  of  the  War  Hepartiiient,  or  other  execulivf  oiiicor, 
is  empowered  to  change  a  record  of  j'uct — to  so  alter  the  official  rt-cord 
of  a  eoldier  tlmt  it  shall  state  that  as  a  fact  whii-h  is  not »  fai-t,  what- 
ever may  be  the  equities  of  the  cii.h'.  It  can  nt)t,  ft>r  iixaitiple,  bo 
made  to  appear  on  sni-h  a  n^eord  ttuit  tlie  soldier  has  brt-n  discharged, 
mustered  out,  rettnlisted.  or  nuistered  in,  when  in  fa<Tt  be  has  not  been. 
Co[igrc8S  alono  can  gmnt  relief  in  sui'h  easo  by  authorizing  such 
entries  of  record  as  wuidd  in  effed  acemnplish  the  i)lij»H't  sonylit — as 
it  has  indeed  dnike  in  repeated  iiiMtiineeM.  S5,  ^iiT,  :119-H,  and  36,  IT-'j, 
OcUUhr,  ISS.O-  40.  22.1,  .!/«■//,  7<*.W/  Card  S\Hi'2,  S.-pf.mh,-,',  UMHK  The 
general  rule  i.>  that  only  crroneou.-*  records  shall  be  aint^ndcd,  ami  the 
objwt  of  their  amendment  should  Iks  to  luako  thetu  state  the  truth  (by 
correetiiin  by  the  pe|-son  who  made  them  or  siieh  entry  thereon   by 

•Swtln'i.])!]!!,)!!.)!' tlic  Attonwyfifiii-nil  in  LliiHriLMr,  piililiii|i[f<)  in  I,'.  II. -1,  A.  (!.  O., 
00,  the  Inner  i>orUon  i>f  wbii'li  referriti^r  tu  ibe  ivi\>nfi(f  llic  coart  niitniul,  ruwls  iw 

"The  recun!  is  that  whicli  tlif  i-onrt  w^rtify  tu  hiivu  tnttiH^inul  on  tiic  trial,  ao'I 
caihoiliw  riie  ai'tinn  of  lh<>  conrt,  Tlit-  Imt  that  \.\w  runrt  in  <luo  ami  k-gal  fonn 
annritliii-r^  tliMt  it  <liil  Mt  anil  mj,  (ir  that  mi  ninl  m>  traiiHiiinil,  irmki-^  thut  Itio  riH-i>rd 
ami  thf  fail,  and  nu  oiw  excejJt  the  I'uurl  itself  i-an  law  [iiUy  hIut  ihiit  nrwnl.  U  it 
were  to  Iw  held  i»th«?rwiHp,  tJien*  i«  not  a  nHvirrl  filwl  in  t!u*  War  ofMit*  dial  cmiki  nnt 
be  Hubjer-I  tu  atlark  by  m-  jmrff  stRitavitH  ami  that  iiw)  at  n  linn-  w  ln-n  \hv  ^*\\K^r>^  o( 
tl»e  emirt  riitiElil  U«  •U-ail  or»«itn-rf<l  U>  tht-  cniU  of  \\w  vaUh  utjii  uuabk-  tuflttvuil 
the  ft)lcmn  ii-rritii-aU'.  which  Ihey  Tiiaiie:  ami  all  the  jmliiim'nts  of  coiirtin  miirtial  w 
6\»\  ami  ai-tdl  nn  wniiM  bn  r>pen  to  iR-r|n-l<ial  (-onlKclitltim  mi  Mii1ii«i)tit<iit  iLwertiona 
of  inttfrvstt^l  |«intw  which  it  would  W-  iiiiijosaible  to  meet  or  «iw(>n>vi'." 

'iM-v  •-*  Opimi.  At.  tinn.,  m%  7  i-l.  471*;  Williams  f.  V.  S.,  17  l^IeTB,  \b'£.  In  i-ounec* 
lion  with  Bunkle  t.  U.  ti.,  122  U.  B.,  643. 
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anothor  as  inHv  l>e  duly  authoinzt*d).'  The  cxt-cption  to  th«  ^m'ral 
nilo  is  when-  a  ntutuff  rwjuin^*  a  rcrtaiii  amendmont  to  ho  miulo.  lint 
in  su«'h  an  irislaiKH;  the  statute  should  In*  sjrittly  idb^rvMi  iind  iipplu'd 
only  (3  the  cUws  of  oisns  falling  within  its  purview.  56.  S52.  NM'fia- 
her\  18&B. 

REDUCTION  TO  THI  RANKS    OP  COJIMISSIONE])  OFFICER. 

2148.  lU-diu'tton  to  the  luiiks  whm  authorised  U>  be  imixjMed  aif  a 
piitii^hmeiit  by  court.-*  martial  upon  <*<minii>'»iom'd  offii-t'i-sof  the  ainjiy, 
on  convirtioii  of  nhsencc-without-lt'avc — by  tin' art  of  March  iJ,  ItSO^i, 
c.  75,  8.  'H\  anri,  upon  conviction  of  thi*  otfpiice  uf  ncglectiuji' or  refiw- 
ing  to  turn  over  ta  tho  proper  otlicial  nny  laptiiivd  or  atmndom-d 
piioperty  coniinginro  the  pos-scHsion  of  the  paiiy— l)y  tho  act  of  March 
12, 1863,  c.  120,  a,  G.  Thif-  punishment  which  involved  a  disiitissal  of 
the  officer  (XVI,  iSi,  Aw/"^f,  ISO-7)  i>i  no  lon{j[-er  li*<.'al;  tli*-  ••'trttutory 
provisions  indicntcd  l)eing  inipliedly  corilined  in  their  applinition  to 
the  poriiwi  of  the  civil  war  (or  for  a  limited  period  succeeding  the 
siune),  and  not  being  i-e-enaeted  in  the  Revised  Statutes.* 


REDUCTIOIT   TO   THE   RAlfKS-OF   NON-COMMISSIONED   OFFICER 

2149.  A  euurt  martial,  in  Mentnnoing  a  non-inimtnisiiiuned  ntiiecr  to 
be  rtilueedto  the  riuik»,  is  not  oiuixwered  to  dire<*t.  that  when  reihiccd 
he  bo  traiiufcrrcd  to  Huothci*  regiment  or  company.'     XI.  20.'),  /'-'*-*«- 

2150.  The  wiirrartt  or  eertJ6cute  yiveri  to  a  non-conuni.-ssioned  otuccr 
in  as  much  tbu  jKn'sonal  ])roiierty  of  the  individual  a-s  is  tbc  commissiou 
given  to  a  eomniissioned  officer.  In  the  nhftcnce  of  any  statute  or 
regulation  n-cpiiring  that  a  .sergeant  or  eorpond  Mhall  surrender  bt» 
wtirriuit  on  Iwing  reduced  to  thu  ranks  (or  diMhononibly  dl-ti-harged), 
he  may  retain  it  with  the.  same  right  iw  that  by  which  an  ofKcor  retains 
his  formiil  coumiission  on  In-ing  (ii.smissed.     XI^I,  Hid,  Jul;/,  IS7S. 

2151.  A  wergeant  de.-vrted  and  upon  the  rei-oiiimendation  of  the  eoin- 
pany  i*oniniancler  his  successor  was  appointed  by  the  regimental  com- 

*C'«He*»  nf  ouWrn  wiit^^ni-wl  to  this  pimiohmpnt,  npna  cnnvirtlnn  under  the  fiptt 
iiftintHi  »>t]tlittf,  Mfi-  |>til>li>-^t-l  in  <;.(>.  27,  Wxr  I)c]>t..  \HM\  <1»  NO.  Hept.  <<f  llH><iii]f, 
IS63:  do.  **.  IVjit.  <A  tbc  Eacl,  H«J4;  ili-.  30.  .^iitMli-  fH-pl.  IWH:  du.  .5.  liJ  Div..  5lU 
AniiyCorjin.  IMM;  t,.  C.  SI.  i).if>,h\.  Amiy  t.r  rou-niiic.  IMH;  .1...  12  .V.  ISttV  X.» 
inHlxiin-  tiiiH  tKTi)  iiu't  wiUt  of  t)ii^  itii|uMt.ii'iii  I'f  thii  pMiiwhiiifiil  itjKMi  h  (iwvu-tion 
iimK-r  till.*  /'lifer  smtute.  In  e<.'iiii'  few  laj^ev.  •luHiiif  tliccMil  war,  \.\\'u  |KinMuuviit 
watiailJLulKtHi — illtvHlly — forotfeiioefotluTlliHii  llifiK- K|>i-(.'ill4-<l  in  I  lie  ocl^  dtwi^atird 
in  Ihf  IPSI. 

*The  anthorily  to  onler  ihe  Iraukfcr  of  ^oMivn*  ix  exprewly  vested  by  Ua-  Anuy 
K«»gulatiijn*!  in  rcriain  military  commanflf-r». 
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mauder.     //J</,  that  the  legal  effect  of  ^ucbappoiotmeotwa^  to  reduce 
the  deserter  to  the  giude  of  »  private.    Card  )iliVi,  May,  JSi*6. 

2162.  The  leynl  elTect  of  an  order  making'  an  appointment  or  pro- 
motion of  a  noii-eommisj-ioned  officer  to  «  jK>sition  supposed  to  be 
vacated  by  an  iUe{^  tfentene«,  when  made  by  the  officer  having 
authority  to  reduce  by  ontor,  would  bo  u  redut-tiou  by  order  of  the 
K>ldier  so  senteuued  to  i-eduttion.     Card  L'75T,  ^'ovcmbcr,  JS96, 


ES-SiaXBTHSNT. 


2183.  Except  in  cn!*es  to  which  the  lai<l  jMirag-raph  of  the  60th  Article 
of  War  nijiy  be  upplicablp,  »  !*oldier  ciiiiriot  t>e  made  Amenable  for  an 
offence  comm!tl4>d  under  an  cnliHtitient  prior  to  that  in  which  he  is 
serving.    Rc-enli'«tment  dooj*  not  revive  «ui'h  a  liability.     L,  501,  Juiy^ 

SIM.  The  tenii  retMdintment  ie  »ometimei:i  used  in  the  narrow  sense 
of  an  enli^tment  within  one  mouth  after  discharge  under  ^ertion>t  \2i<'2 
aod  lliS4.  Kev.  t>t8. ;  but  these  sectionf-  simply  prescribe  increased  pay 
in  ea*te  of  i-e-enlistmient  within  one  month.'  They  do  not  prevents. 
re -en  I  let  me  lit  after  tho  expiration  of  the  month.  Section  lllH.  liev. 
S>t«.  i*  tjaseil  upon  the  law  of  March  IH,  IWli  (Si  Stafj*.  13.'0,  in  which 
there  it)  noKiidi  limitati<:inaMtotiine.  Kn-«!nlistnicnt  under  this  Klatute 
means  a  re-entry  into  the  ser\ice  and  it  ]r^  pi-esi-ribed  that  a.s  ti»  such 
re-entry  the  limitation  a^  to  age  shall  not  apply.  LVIJ,  41,  October^ 
J888. 

2155.  The  act  of  .lune  :i(,t.  ISlHi,  c.  437.  in  directing  the  mustering  out 
of  the  enlisted  men  of  the  Artillery  Pctachmentut  \V est  I'oint  and  their 
immediate  r«-e.nli.>*tment  an  army  sri-iiee  men  in  the  Quartermaster 
Pepartuirnt.  doe.s  not  authorize  Iheir  being  foj-ced  into  a  uewcoiitrart 
or  re-enlisted  against  their  will.  The  enliBtmnnt,  like  ail  other  culijit- 
inciitH,  oan  l>c  voluntary  only.     41.  4fli>.  July.  1890. 

2156.  /M(l  tiiaL  the  provision  of  the  Army  Appropriation  .\et  of 
Feb.  27.  1S93,  f.  ItfS,  that  thereafter,  in  time  of  |>eace.  "no  private 
shall  be  re-enlisted  who  has  ser^'ed  ten  yeaj-s  or  more,"  applietl  to 
*' lance  L*ori)omlH*'and  *'  band  nniHicians. "  but  did  not  apply  to  gt-nt'tiil 
service  clerkji,  or  to  the  musiciaua  of  tho  band  of  the  lliJitury  Academy. 
68.  838,  Mareh^  INffS, 

2167.  Under  the  act  of  Feb.  27, 1893,  c.  IBS.  a  siildier  who  hits  .nerved 
ua  an  enlisted  man  twenty  yeai"s  or  more  may  Iw  re-enlisted,  but  if 
G.  O.  Htt  of  18H1  lie  olitwrved,  only  in  his  former  command.  61,  57, 
Aufftuty  1893.    The  term — "aa  enlisted  men" — here  employed,  A^^  in 


'Tlwacl  <if  AuR.  J,  ISW,  r,  179,  exM-iidti  thi*  periwl  tntliree  loonthsi 
l(>!M)tJ-Ol^ — 3tt 
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BBaOLAE  ARMY. 


incw  of  tho  oontexl,  to  mean  cnlistod  men  of  the  arm)'.  A  service  of 
twenty  years,  it  portion  of  which  was  renderetl  in  tin-  niivy,  ht^Ifi  not  to 
AUthorixo  u  n,vonli.-*tnient.'     62.  '.*!,  OctJ^:-,',  iSDJ;  65,  25",  June^lSQ^. 

2168.  Dcsi-rtioo  during  n  t^rm  of  enlistment  rendered  service  durintf 
such  term  wrf  honest  sukI  fiiithful  witliiii  the  meaning  of  the  at-t  of 
June  Hi,  IbiH),  nndfor  the  purposes  of  thiit  ut-tonly.  //tW,  therefore, 
that  the  question  whether  desertion  constitute-*  a  bar  to  re-enlistment 
under  thi-  art  of  Aup.  I,  ISJH,  j.*  a  matlJ-r  to  tie  determined  by  the 
Seci-etary  of  War.  Card;*  20O4,  ai21,  Jamtary  and  M^rchy  JS9t'; 
8580,  >SVy/^;/./vr.  1897;  8Tfl4,  J'tae,  Ifi9S. 

2109.  //r'W  that  the  term  of  tbi-ee  months  after  honorable  discharge 
within  which  u  mail  may  be  re-enlisted  under  the  act  of  Augtwt  1,  IHW, 
commences  on  the  day  after  the  day  of  the  discharge.  It  is  a  tmifomi 
princiitle  in  the  conatniction  of  statuto.-*— which  do  not  expressly 
de:*cribe  a  ditfeieiit  rule — that  where  time  i>*  to  l>e  computed  frou»  an 
act  done,  the  day  on  wtiieh  the  act  is  done  «AaU  be  exclude.*  Card 
1084,  March,  JS06. 


REOULAB  ARX7. 

2160.  The  regular  army  wtu*  mainly  dintiiiguished  from  the  ot/trr 
principiil  cotitin^etit  of  the  army  of  the  United  Stiitrs  durinj;  the  civil 
wnr^the  volunteer  force— liy  tin.'  t'nct  (hat  the  (enure  of  otfiw  of  tb« 
offici>r8  of  the  former  was  not  in  itrflneral  limited,  oitber  expi-ewdy  or 
by  implieatioii.  to  the  period  of  (he  war.  An  unlimited  tennn%  how- 
ever, is  not  a  iH'ccKsnry  or  invariabh'  ini-idcnl  <if  oliiee  In  the  regular 
army.  The  eleven  new  refrimonts,  for  example,  added  to  the  regular 
army  by  th<'  act  of  July  ■_'!*.  ISMI.  were  "declared  to  be  for  service 
during  the  existing  inNuri'eetion,'*t!tc.^    XXXIV,  WH,  St-ptcinbtr,  JJi7.i. 

2161.  The  term  regular  army  and  "volunteer  army"  are  not  aig- 
nitirant  of  the  methodH  by  which  these  two  linmches  of  the  army  aiv 
bi-ought  into  the  .-service.  The  term  "'regular  army "  simply  meaiw 
the  "stonding  anny"— the  militarj'  organization  of  the  GoverDment, 
whi<-h  it  is  the  intention  ordinarily  tonniintainand  continue  in  exi^^teoce 
indefinitely  and  without  rcgnr<l  to  whether  tliu  country  is  at  peace  or 
at  war;  and  this  army  is  made  up  of  perstins  who  engage  voluntarily 
and  directly  with  the  United  States  to  serve.    Card  13i)l,  March^  1896. 


'  Tlibt  Ltfuelueiuii  wu  cuetaJtiHl  by  a  «ub«eqi]ent  opinion  of  the  .All'jrDev  Oeneml  of 
Nov.  23.  I«»S. 

But  tilt!  pmvimon  lier«  refti-ireii  b)  and  tlml  ret»rre<i  Ui  in  the  preceding  aeclioii  of 
llif  act  o(  Vt\>.  27.  1»93.  werv  rei«ealfd  by  the  act  o(  Aii«.  I,  isy4,  "to  refpuote  eoUit- 
me»u  ill  tht!  Aniiv". 

•HeeltOpinw.  At.tMrti.,  1.11. 

'And  M«  ExTKA  I'av,  ho  to  the  similar  tenure  of  medical  storebwpere  ol  tbearmjr; 
aleo  Aid  OBCAtiP,a6to  the  tenureuf  "addiliuna)  "  ai(J«  de  vatnp. 
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&ELIBF. 

2162.  An  officer  or  soldier  canuot  in  general  properly  be  relieved  by 
executi^'e  authority  from  the  i-onsequenees  of  u  military  order  or  pro- 
ceeding unlcAi  the  name  has  dq)rived  him  of  Honie  specific  ruf/if  capable 
of  iN'iti^  lojfttlly  rpstoivcl  by  the  same  authority — as  a  right  to  pay.  allow- 
ances, or  bounty,  or  a  right  of  i-omiiiand,  precedence,  <ifcc.  Action  not 
looking  tfl  some  i-ecngnized  fomi  of  specific  relief  miirft  in  goneinl  t»6 
swperflufiuH  and  futile,  and  to  lake  surh  action  ii^  contmri,'  to  the  iiisage 
of  the  War  Depnrtjneiiit.  Thus  where,  in  the  case  of  a  party  who,  in 
1864,  had  been  dismissed  the  ser^'ice  as  an  officer  of  the  army  by  the 
sentence  of  a  court  nmrtial  duly  confirmed  and  executx'd.  an  a])plica- 
tion,  s«pport*Ml  by  evidence  going  to  indicate  that  his  dbmiitisal  may 
not  have  been  atrictly  legal,  but  not  sati.f  faetorily  establishing  the  fact 
ol  illegality,  was  presented  in  his  behalf.  a>iking  to  have  the  stigma 
Attaching  to  his  record  in  the  sendee  by  reoiion  of  the  dismissal 
removed  by  an  official  declaration  in  general  orders,— fl^^vVrt',  that 
soch  form  of  relief,  e.specially  in  view  of  the  fact  that  the  party  had 
deoetued,  would  not  he  within  the  proper  province  of  the  Secretary  of 
War.     XLI,  ^U,  AprtL  l^S. 

2163.  An  executive  department  haa  in  general  no  powf^r  either  to 
rnuio  an  ^xecut^rdlegal  net  'if  t/ift past  or  to  Indemnify  a  party  for  injury 
(^^tI'ered  by  him  therefrom.  Thus  where  an  officer  claimed  that  be 
had  Ijeeti  unjuj-tly  prejudiced  by  not  having  had  a  higher  relative  rank 
in  his  grade  given  him  by  hi?  original  appointment,  but  it  appeared 
that  said  appointment  had  been  confii-raed  by  the  Senate.  acc*epted.  and 
held  for  nearly  thirteen  yearrt.  and  that  to  increase  as  desired  the  rela- 
tive rank  thereby  conferred  would  divest  the  rights  of  twelve  officers 
who  now  ranked  the  claimant  in  his  grade,  odeiied,  that  however 
unjustly  liis  appointment,  when  made,  may  have  discriminated  upiinnt 
this  officer,  his  case  was  one  in  which  Congress  alone  could  gmnt  the 
appropriate  i-elief.'    XLIU.  iiOtJ,  FSruary,  1S89, 

BEBnssioir. 

2164-  Remission  is  relieving  the  jwrson  from  n  ptmhhmenf  or  tbr. 
unexecuted  portion  of  a  punishment.,  but  not  pardoning  the  f^rticca** 

'  Ttie  aathnrity  ot  thtt  execuU^'e  tlB^iarUneiil  of  ttiD  Ciovemmeut  to  Ktant  relief  ta 
limited  by  xtrict  law  antt  to  n  few  siibjc<rt(L     Conmeta.  m  ouf  sijetem,  i*  thefrmntain  of 


jrmcrol  rthef. 

ihe  public  h)(>u«-y,  it  cmi  uiwl  aud  at! 


Lty  tt«  aiilhority  to  nuthorize  Hpecuii  appoinlmeitti'.  hthI  to  diiipoM*  of 

i«-y,  it  ciui  uiwl  aud  atlrauately  provide  tor  n«arly  lUl  tlif  up^diralJoiiH 

(or  relief  pn^cntcd  by  ntlicfn^  and  noldieri  of  the  Bimy  which  the  Kxccutivo  ia  not 


empowered  fHVontlily  to  art  np^iii. 

As  lo  rf>lii?f  by  mwiiis  uf  iht  funluuiug  Powur,  plw  J  I86(t-1883.  antt-.  .\»  to  rvlief 
from  a  dininiiwa'l.  or  tram  a  acntenctf  of  court  m&ttilU,  «e«  )f  1199,  ISOO,  1214,  2l>i2, 
anU,  and  {f  iSd'-'i^'i,  pott. 
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REMOVAL    OF    DISAHILITY. 


suchf  01'  removing  the  disabilities  ur  pi'tiul  conseqiienoe.-s  mtiicbing 
tbereto  or  to  the  conviction.'  Tht*  pai^ioning  of  "pTini.sbment." 
authority  for  which  is  vosted  in  ccriain  cniniimnders  by  the  I13(h 
Article  of  War.  i^  remission.  An  offeivder  K-nn  be  cttniplel*'ly  rfbiihiti- 
tati'd  only  l»y  fi/ulljKirthm  grant*"!!  imdiT  llie  paitloning  power  of  the 
Constitution.'  XXIV,  (JTl*. -/-//y,  7^67.'  XXXVII.  HIS,  June,  1S76; 
LVn,  8iK  <M'iitft\  ims:  33.41)1.  J/«v.  f^'^!>- 

&165.  Where  a  soldier,  prior  U>  hi-i  entering  upon  a  term  of  imprison- 
ment under  Henteni-T,  ha>t  Ix^en  held  confine*!  in  the  gtiiird  house,  it  ban 
been  n  pnictioe  of  the  War  De]>iii'tinent  to  crt'dit  him  with  so  many  days 
on  bis  term  as  he  was  so  confined  in  oxeess  of  thirty  days.  This  is  a 
form  of  remission  of  so  many  ibiys  of  the  term  imposed  by  bis  sentence. 
57,  371.  .I,inwir>/,JS9.i;  62,  'AQ^,  Noi:wh>^',  iSD:!. 

3166.  .VfItT  u  st-ntenpe  is  onco  unconditionally  remitted,  it  cannot  Iw 
renewed  or  revived.  An  order  purporting  to  revoke  the  order  pro- 
mulgating the  remission,  would  be  void  and  of  no  effect.  Card  3170, 
April,  1896. 


REMOVAL  OF  DISABILITY. 


I 


2167.  The  so-called  "removal  of  disability,"  sometimes  ordered  by 
the  I'resideot  during  Ibe  war  of  tbe  rebellion,  wat*  a  form  adopted  iu 
cases  of  officers  of  voluateers  who  bad  been  dismissed  the  service,  uid 
wbuiu,  for  goud  i*ause  shown,  it  was  thought  proper  to  reinstate.  This 
form  was  not  an  exeix-Jse  ^if  ihtr  paixinning  [xtwer.  nor  did  it.  properly 
speaking,  discbaige  the  party  from  any  disability,  since  a  dismissed 
officer  is  undei-  no  legal  disability  to  re-«^nter  the  ar-my.  It  simply 
amounted  to  a  waiver  of  objection  on  the  pail  of  tlie  E.xeculive  to  the 
reappointment  of  tbo  officer  by  the  governor  of  bis  State,  or  rather 
an  ollicial  deelurutioti  that,  if  reappointed,  be  would  be  jiet^ived  and 
aliowt'd  to  be  mustered  into  tlie  service  of  the  L'nited  States,  notwith- 
standing his  previous  disoiisisal.  Itj^  effeet  was  to  remove  the  stigma 
of  the  dismissal,  and.  if  a  reappointment  followed,  to  fully  rebabilitato 
the  inirty.  This  fomi  had  of  course  no  proper  application  to  officers 
of  the  rt-gular  army,  and  the  term  "removal  of  disability"  bjw  oo 
longer  any  significance  in  our  service  bjh  applied  lo  cases  of  di.vniis.sal, 
V,  44t},  f)(xymfH-r.  1^0.i;  XXIX,  431,  Soi}emher,  18G9f  XXXVK330,! 
March,  1875;  XLI,  tt?.-),  .Sfj>iembv/;  1S79. 

'C^mii«u>*  Pcrkinn  f.  Stevens,  24  Pick.  277;  Lee  c  ^Itirphy,  22  QraL  7B9;  1  BWt. 
Cr.  I- I  .«.');  ^(ipinf.  .\t.<t€n.:i2)i;  5  id.  588;  8tW.2«»-l. 
» Ex  parte  Garbuiil.  4  Wallace.  3W. 
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HEPORTER. 


2168.  The  power  to  appoiut  the  reporter,  under  Section  1203.  Rev. 
Sts.,'  U  vested  exdiisively  in  the  judg^-a*l*-oi;ale  and  cBnnot  t)e  exer- 
ciited  by  the  rourt.  The  empliniiieiit,  however,  of  a  steuopmphu- 
reporter  should  he  reiiorted  to  only  in  ait  important  vAne.*  U,  515, 
Junr,  ISGS;  XXXIV,  232,  AjmK  WS. 

2169.  The  statute  doe^  not  indicate  by  whom  the  reporter  shall  1» 
(«wurn.  in  prHctit-e  he  iis  sworn  hy  the  judge-udvoc-ute ;  a  fwnu  uf 
outh  being  prer>eribed  id  the  Mantiiil  for  Courts  Murtiul.  If  the  suuie 
party  i^  einpUiyed  hs  u  reiKtrter  fur  tnoie  than  one  case,  he  should, 
properly,  U'  »wuin  anew  in  each  aifse."  Curds  'Jy4,  iSeptcui}Ki\  Jti9^; 
4tJ4«.  4(i+T.  ./u/y,  Jim:  5iny.  Octviitr,  IS9li. 

2170.  Par.  !»59  A.  K..  provide?!  that  when  a  reporter  iti  employed 
under  settiuti  lioa.  Kev.  St»..  he  will  be  paid  nut  tu  exceed  leu  dol- 
lars per  day,  but  that  "in  cpecial  coseii  when  authorized  by  tho  Secre- 
tary of  War,  ateuographii.'  reixirtei-s  imty  be  employed  at  ratea  uot 
exeeediii^r  25  cents  jx^r  folio  (one  hundred  wordu)  for  taking  and  sub- 
wcribing  the  note^^  iu  Mborthand.  and  tea  eenta  per  folio  for  other 
notes,  exhibits  am!  appendu-f;*.''  Ilth/  that  this  regulation  requii'es 
the  action  of  the  Secretary  of  War  iu  each  special  case,  and  does  uot 
contemplate  a  detepUiou  of  his  authority  in  the  matter.  Oaixl  55U4. 
lJtv.-nJvr,  JH9S. 

2171.  I'aragruph  \KtU.  Army  Regulationa,  m^  amended  {hkv.  H)G'i  of 
1(*01),  aulhnrizeM  payment  of  milea^  over  the  i^hortettt  usually  trav- 
elled route  at  the  rate  of  eijfht  eents  |jer  mile,  to  a  ri>|Kjrter  of  a  rourt 
martial  and  hi-s  assi>taiit«  while  goiug  from  the  place  of  employment 
to  the  place  of  holding  the  court.  pi-ovide4  the  latter  jilace  is  more 

I  than  ten  uiile.<4  from  the  former.  /A/'/,  that  the  regulation  does  not 
authuriKe  ]mymeul  of  mileage  fur  the  returu  journey.  Curd  7101» 
^ieptetiJtt-r,  tS'J9. 
2172.  Hy  circular  :i2.  A.  (i.  O.  of  I,Sft8,  tlie  employment  of  enlij-led 
men  u.-^  re]}orterti  for  courts  martial  was  authorized  "without  extra 
exiN'nsu  to  the  t'niled  SUitee;."  Under  A.  H.  9tH)  (KKM  uf  1^01),  '*  no 
jjerson  in  the  militjiry  iir  civil  .service  can  lawTnlly  receive  extra  com- 
pensation for  clerical  dulics  perfonned  for  a  military  court"  and  sec. 
'Thin  nection  provides:  " Tlie  judKe-advK-ate  of  a  tnililary  wurtaliall  havi*  jiowvr 
l»  ap|H>i[il  a  rugjurler,  who  hUuII  ret-oni  X\w  prtH.-wilUiK''  <>(.  an*!  Iiwtiaiuny  Uikeil 
licfon-.  0iich  fourt.  and  may  wt  dovn  the  aauic,  in  the  lirrt  instanw.  in  iihurl  tuinil. 

tTlie  repiirtrr  ftiull,  Itefort;  enTeritiK  upon  b»  duty,  be  sworn,  or  ulUniied,  CMilhfiilly 
tojier("rai  tin-  haiin-." 

'S«v  pans.  1168  and  aW,  A.  R.  (KKIS  and  lOft'J  of  1001). 
'!>eeCirf.  II,  .A.O.O.  IHW;  also  noU- 5.  p.'.W.C«urt.Martiul  ManiwI  (1901). 
That  thii  rL'jMjrttT  ,-liould  Ik"  excluded  fmm  iht-  tdurt  during  iu  Jelibemtiutw  anil 
not  penniu«.-d  to  refunl  the  finnliti^  or  ncutonce,  see  J  JUS,  ante. 
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REtiri^'i'noN. 


i\  iif  (he  art  (if  April  26.  1S98  (HO  Stats.  365),  provides  'Uhat  in  war 
tinip  no  ndditionnl  iiiiTiMiMf^tl  compensation  [/.  i:  additional  to  tlio 
twenty  per  eentimi  iiicreaj^e]  nhall  bo  allowed  to  rJoldicrs  jwrfoniiing 
whnt  is  known  ns  extra  or  special  duty."  //fM  that  under  the  wgxi- 
latinn  niid  jilntute  referred  to  no  extra  pay  eun  lie  allowed  an  enlisti'ti 
tnan  for  servicew  as  reporter.  Cards  5434,  Decemlm^  189S;  "iZ'AA. 
Noivmh^T,  189.9. 

2173.  The  army  appropriation  acts  now  appropriate  money  ''  for 
expeni>os  of  iHiiii-t^  martial,  (-ourt.s  of  impiiry.  itnd  i-onipeui<«tion  of 
re])oHerH  and  witnesws  attending  the  same."  Itt-jxirters  for  coui"t» 
of  imiiiirv  may  therefoiv  lie  ptiid  out  of  .sueh  appropriation.  1/  the 
employment  of  a  importer  for  a  board  of  oilieiTs  should  l)e  authorized 
by  the  .Secretary  of  Wai-.  payment  for  Huch  t>ervioe  would  liave  to  be 
made  from  the  appropriation  for  the  contiiij^t<ut  expeu^es  of  the  army. 
Caixi  ttl'Tl,  ScpZ-emhtrr,  1S90. 

fi£FEIMAin>. 

2174.  A  court  martial^  in  imposing  the  punishment  of  r&prijnofuly 

will,  if  fiddinj:  anything  in  regaiTi  to  it.- execution,  pmperly  direct  that 
the  reprimand  be  administered  by  the  commander  who  convened  the 
court.  A  sentence  to  bo  reprimanded  by  on  officer  inferior  to  the 
ponveninp  authority  is  not  in  accordance  with  (he  approvwl  practice 
of  the  service.  It  i»  not  nece-ssary  orde^irahle,  however,  thai  llie  court 
should  direct  as  to  the  execution  of  the  sentence,  the  same  beiiijf  the 
proper  province  of  the  reviewing  ollic<'r.     XII.  18,  OcUth-r,  1S6^ 

2175.  Although,  in  adjudging  a  rrpriniHiid.  it  is  genenilly  intended 
by  a  court  uuirtial  to  impose  a  mild  punishment,  the  quality  of  the 
reprinnmd  is  nevertlieless  left  to  the  diwcrelion  of  the  authority  who  Is 
to  pronounce  it.  and  it  is  o|)en  to  him  to  inake  it  h«  t^t-r^rf  a-s  he  may 
deem  expwiient  without  twing  rhnrgeifthle  with  adding  to  the  punisb- 
nient.     XXXIII.  408,  Nmxmber,  Ism. 


BEQTnSITIOH. 

2176.  H'hether  the  Executive  shall  turn  over  a  military  prisoner 
undei'goiug  sentence  of  court  martial  to  a  governor  of  a  State,  u{}Ot) 
hw  formal  rwpiest.  in  order  that  he  may  lie  tried  and  puniNhod  by  n 
court  of  the  State,  or  in  oi-der  to  enahle  micIi  governor  to  surrender 
him  to  the  governor  of  ajiotlier  State  in  compliance  with  a  requisition 
made  l>y  the  latter  fur  the  party  aH  a  criiuinti)  under  tlie  laws  of  the 
latter  State,— is  a  question  to  be  de**idi'ri  by  eonsidci-ations  of  policy 
and  exi)ediency  suggested  by  the  fact."  of  the  ijartieular  case.     The 


RKSIUKN'TI. 
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V.  S.  Government  is  urider  no  obligation  to  Ktirn>ntlor  it*;  prisoner, 
nnd  whether  it  will,  in  romity,  do  so,  should  in  j^cneml  depend  niuinly 
upon  the  nature  of  the  crime  eharged.  Unless  the  jmrty  l)o  ehurj^ed 
with  a  [>eeuliarly  hcinou>;  offent-e,  of  which,  for  the  pur|H}hes  of  public 
example  and  punishment,  a  prompt  inTe.sti<.''alion  by  a  ei\il  tribunal  is 
ealled  for,  the  Kxeeutive  will  in  ffenenil  properly  derlino  t()  turn  over 
the  party  to  tlic  eivil  uuthorities  tiU  his  iiiililarv  punisbincnt  bu»  I>eeu 
fuUy  execute<i.     XXXVII,  47.  Odober,  1875.  ' 

RESIDENCE, 


2177.  The  fact  that  an  officer  U  stntioned  within  a  particular  State 
or  Territory  doe-9  not  make  the  same  his  lo^fal  residence,  since  he  is  there, 
not  by  his  own  will  or  choice,  hut  In  obedience  to  the  order  of  a  superior, 
and  moi'eover  can  have  no  ananun:  mmuiid!^  subject  as  he  is  to  be  re- 
moved at  any  moment  by  a  similar  order  to  a  station  in  a  different 
State  or  Territory.'  ExceiJtions,  however,  to  this  genei-al  rule  may 
exist  in  the  case';  of  officers  who  are  not  subjeet,  ov  likely,  to  have  their 
places  of  habitaniy  chanjjred  by  siipt^rior  military  authority.  Such  are 
the  cases  of  the  officers — tho  chiefs  of  the  staff  coi-ps  for  instance — 
wb<we  duties  require  them  to  remain  or  at  least  liave  their  otEces  \icx- 
maoently  in  Washinj^on;  and  such  are  aUo  the  auses  of  the  majority 
of  the  otficers  on  the  retired  list.  In  any  sm-h  exceptional  case,  tho 
quetitioD  of  residence,  where  it  is  at  all  doubtful,  will  in  the  main,  as 
ia  the  cases  of  civilians,  be  deteniiineU  by  the  evidence  of  an  animua 
manendi,  as  exbiliited  by  the  acts  nnd  declarations  of  the  party. 
XXIX,  85,  July  ISCD;  XXX,  ;il5,  528,  J/«/yV.  and  July,  J870. 

217S.  An  oUicer  who  has  re-sided  els*?wbere  cannot  make  a  certain 
place  his  residence  by  merely  declaring  that  it  is  so.  or  that  he  has 
elected  it  to  ha  such.  He  must,  take  some  dcHnite  action  indicating  an 
intention  and  an  ability  to  iKMiiiiiiictilly  ix^niain.  such  as  providing 
himself  with  a  dwelling  there,  rtitnoving  his  family  there,  entering 
into  liu.-iuess  Lbi-ie,  etc.,  to  wnistitute  the  place  desi^attxl  his  actual 
residence  or  domicil  in  law.     53.  44!^,   Jfai/,  IS02. 

2179.  If  a  legal  residence  in  a  certjiin  StHte  has  once  existed,  mere 
tcmptjrary  absence,  however  long  contitmed,  as  tlie  result  of  an  enlist- 
ment or  enlistments  in  tho  army,  will  nut  destroy  it.'  L.  3!tiJ,  June,, 
ISSV.  Liability  U*  taxation  or  other  liability,  as  a  rtrndt-nt  of  a  eertuin 
locality,  is  not  ordinarily  affected  b}'  the  enlisting  or  holding  of  a  eum- 

Mirahwn  r.  Conimuiiw»'tiltli,  M  Pa.  St.  2*8;  Wood  c.  FitZBerald  A  'Wiiiitate.  3 
Orw'iii, '"W;  ii.0. 13,  Flrel  Mil.  Ui^'t..  ISfift;  Tavlorr.  Kpadin(j,4  BrcwHt.43fii  DuvUn 
1^  Anderson.  AH  (^1. 1>2.     And  «»•  %  045,  aiiit, 

'Bfvwer  k.  LiIlIlHe■ul^  3ft  Miine,  \'ii. 


RESTQSATIOK. 


luisttioii  ill  the  uniiy  uud  tbi>  hvlng  fiitatioutHl  at  ti  place  othur  tban  "uch 
loriUity;  tbti  purly  liuiri^  iit  sui'li  ])lufe  nut  by  h\»  own  volition,  iind 
the  intimtiM  i-t'Herifmii  U}  tliu  urigiiiiil  iluiuicil  l>eing  prettuiuud  to  Mtill 
jiiOisisl.'     L.V,  C23,  Jamiary.  1SS8. 

2180.  Tbi»  li'jfal  re-sideni-e  of  tbu  fiittit-r  of  il  person  wbo  -viv^  a  vqvu- 
luissiunwl  otliwr  in  tbi*  iriililiiry  Keivicf  at  tlie  tiim-  wberi  b«  Uwniiu' 
of  agtt  wiw  Calai>.  Yviniont.  8uon  iiftt'i'  uttiilning  Ulf  nmjurity.  i\xv 
military  Ktutioii  of  ihis  oliicfr  (b*^  roiitiiiuing  In  ibe  anny)  wa^  cbanfjed 
to  Burlington,  Vt..  where  bt*  is  now  on  duty.  Seu.  rtS  of  liie  revist><i 
stututt'.**  of  VfiiTiiont  provider  (hat  '"no  person  shall  jniln  or  lose  n 
r(.*i?idi'nri>  liy  riMwon  of  his  piVMcni-e  or  absnni'C  whib'  in  tbi'  j^ervii-e  of 
the  State  or  of  the  Uiiit<^d  Stiitcw."  ll''ld  that  the  reHidenco  of  ilio 
otfu'er  was  >.till  Calais,  Vt..  his  statas,  after  leaving  there,  not  biiving 
been  sueli  as  to  enable  him  to  Hequiiv  a  now  residence.     SO.  :i2ii,  June, 

2181.  The  legiil  ivHldcnee  of  an  uiu:>manei|mted  minor  is  that  of  htH 
father  or  paivnt,  and  a.-'  an  officer  of  the  anny  d^ws  not  aetniirp  n  new 
legal  re.sidence  hy  lieiiig  temporarily  on  duty  at  a  ntation.  bii^  uneman- 
cipated  minor  won  eoidd  not  acquire  a  leg«l  residence  at  -such  place. 
Card  l->ii().  April,  ISOr,. 

21B2.  A  pel-son  in  the  military  service  of  the.  United  States,  is 
entitled  to  vote  where  he  has  bir*  hfjnl  ri:*id<'iiM  pi"orided  he  has  the 
*|ualitications  preHoribeil  by  the  laws  of  the  State.  He  does  not  lose 
sneh  residenee  by  rea.saii  of  being  absent  in  the  service  of  the  United 
States,  The  laws  of  ii  jinrticular  State  In  wbltb  he  is  stationed  and  hn-s 
only  a  temiJoi-ary  as  distinguished  from  a  i<ffal  residence  may  however 
permit  biiri  to  vctte  in  that  Slate  after  a  eertain  period  of  actual  resi- 
dence.    Cards  472,  fJcio^,  1S94;  601,  yovafJ^r,  189^, 

EE8I0NATI0N. 

2183.  It  bus  Iteen  held  by  a  United  States  court*  that  ''a  civil 
officer  bu^  a  right  to  rc^^ign  his  oflite  ut  pleajKuiv.  luid  it  \»  not  in  the 
power  of  th*;  K.\t'cutivu  to  counH't  him  to  roniairi  in  oltJL'e."  lu  a  cam; 
of  a  iiiilitjuy  otficur,  however,  thi&  right  i»  subjet-t  to  certain  restric- 
tions growing  out  of  tlio  military  stntnn.  Thns  while,  in  timo  of 
I>eHt'e,  an  olliver  oi  the  army,  in  good  standing,  m^  in  general  entitled 
to  tender  and  have  accepted  bis  resignation,  yet,  in  time  of  waror 
when  grave  embarnktsme.nt  to  the  service  or  projudico  to  diM-ipline 
may  result  from  birrleuving  his  duty,  the  ai^ceptanccof  his  resignation 
may  properly  bo  ivfutted.     And  so,  whert^  he  has  tendered  \iW  refligna- 
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tioii  while  under  (^liiir^s,  tind  a  failum  of  jusluc  mijiht  rc-irit  fnmi 
allowiiiff  him  to  pra<lo  trial.     WY,  12'i*,  /■WjjU'ifi/,  isti.'i. 

2184.  A  rojiijfiifttion  doo.s  not  tx-romc.  operative  until  tbo  officer  is 
officinllv  notitied  of  the  aceeptanco  of  the  .same.  More  oeoeptanco, 
without  notice,  does  not  give  effect  to  the  rosijfnatiun.  It  \.*  not  till 
due  notice  of  the  same  is  received  that  the  officer  is  lojfttlly  seporuted 
from  the  army  and  made  a  civilian,  and  up  to  the  dat«  of  such  notice 
he  is  entitled  to  pay.'     XLII.  6$.  A<v»i/>.r,  isrs. 

21ft6.  A  mere  offer  to  resign  or  tender  of  i-e>4ignAtion  is  revocable  at 
any  time  before  acceptance.  But  after  an  acceptance,  and  before  effect 
hiis  been  jf  iven  to  the  same  by  notice  (see  §  *JlH4,  antt),  rho  offer  can  not 
be  withdrawn  or  mivteriftlly  modilied  by  the  act  of  the  officer  alone, 
but  the  consent  of  the  appointing  power  is  also  nece-**ary.  After  due 
notice  of  the  acceptanre  ha--*  lieen  communicated,  there  ciin  of  cour«e 
l>e  no  withdrawal  of  the  tender'  or  rcv<M*alion  of  the  at-ccptance. 
XXXIX.  375;  Card  2170.  Api'il^  liiOV. 

2186.  \Vhilca  toiiderof  hi.-j  resljjnation  by  an  /'/^^ro.^officer  i>t  in  general 
wilhmit  Ir-gul  effort  ujkI  incaiiable  of  l>cinj(  legally  rtn-eplcd.^  Vft  wher^ 
a  resignation  tendered  by  an  insane  officer  wns,  in  the  absence,  at  the 
War  Deimrtnient,  of  any  knowledge  of  his  insanity,  formally  accepted, 
and  the  vacancy  created  hy  the  i-esignation  was  thereupon  Hl!cd, — /iir/tf 
that  the  acceptance  could  not  legally  lie  revoked,  and  liitit  thi>  appoint- 
ment to  the  vacancy  wns  valid  and  opemtive.'  XXXIX.  4:iU.  Ft^jra- 
ary,  1876. 

S187.  ~A  resignation  takes  effect  only  upon  acceptance  by  competeot 
AutLority  and  notice  of  the  same  given  to  the  olHcer.  36,  3^7,  Xoiviii- 
ht-r^  l^bV,-  42,  370,  Amjtt^f.  JkS'UU.  Tin*  acceptance  of  »ii  officer's  resig- 
italion  becomes  operative  and  severi*  him  from  tlie  military  service, 
uptm  his  rci'^iviiig  either  actual  or  constructive  notice  vf  eimch  acvept- 
ance."    50.  4.'iS.  f}^>mh^;  l-SiJl;  Curd  (UDit,  .)/.(y.  y.Vft'V. 

2188.  It  U  an  established  rule  thai  when  an  order  has  bet^n  forwarded 
in  the  regular  way  to  an  officer"^  rcgiiiicut  it  will  be  presumed,  unless 
there  is  something  to  indicate  the  contrary,  tliat  it  ri'uched  it-*  destina- 
tion and  aUo  that  it  waei  delivered  to  the  officer  affected  theix'by.  uulesv 
be  was  absent   from   bis   regiment;  and   if  bo  was    alisciit  without 

'BunttT  r.  VniU^i  8tat«.  fl  Ct.  ("le.  S.*!;  Minimark'"  f'*iH'.  uifra.  Ami  cuiiiji*!!.' 
the  "i.r>iiiij[  "I  tin-  lytb  Arlit-Ot;  of  Wur.  Thiil  ui  offitvr  Jtt  offeolaiilly  ■.ietin.ln.iJ 
from  ihwnnny  \>y  an  ai-ceiilarnv,  duly  commiuiieali'-I,  i>f  hi:"  ri-«(f uatioii .  anii  cdtinm 
tlifiVAfUT  ttf  iTslnri:''!  In  till"  iiiililiirv  .■ti.'rvict-  l>y  n  n.'viH'Atiuii  of  rticli  iirci']ilftiirv.  or 
by  aiivthintj  nhon  ff  n  rL-iijJiwjiiiUiieDl.  sw;  Uic  k-adinjf  cn»e  y(  Miinnim-k  c  L'uite<.t 
Statee;  in  II)  Ct.  Cl^.  fsM.  1111.I  7  Otto,  -UH:  uU),  12  Oiiiua.  At.  Gen.  AM;  14  id.  3fi&. 

»2()piii!*.At.r,t-i..4()H;  14  .U2fil. 

•ftOpins.  Al.<K-ii  .4-Vl.  10.vy.229;  12«i.W*. 

'Sep,  to  a  mniiliir  i'fiocx,  15  Opine.  At.  Gen.  4AS. 
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authorit} \  tho  reci^ipt  ^r  1hi>  urder  at  hiu  pi-ojxir  station  is  held  to  lie  a 
ooustL-iK-tivc  {lelivtTv  to  him.  Thus.  wLcre,  in  1863,  noticp  of  the 
acceptance  of  nn  nffirerV  ivsignatioii  was  <lnl.v  forwarded  tn  and 
received  by  biH  ifjjiTiuMital  wmnnander.  but  was  not  delivered  to  the 
offit-er  because  of  his  unauthorized  abrtt'iice.  it  wa«  held  that  there  wiw 
aconHtrnctive  nntifrof  arreptjinn-  wliicb  pave  effect  to  tin*  re^si^uation, 
that  the  officer  was  proporly  theivupoii  droppe<I  fi-oni  the  rolls,  and 
that  a  Miibfioqiirnt  oi"der  jiurportinjr  to  revoke  the  acci'ptance  and  dis- 
miss him  from  the  scn'irc  was  void  and  of  no  effect.     Card  1 2SH. .  Iy>ri'/, 

3189.  The  aecoptance  of  a  re^iignatinn  is  an  exeontive  act  which  may 
be  exercised  by  tlio  Fiv.sident  through  any  pro|MT  officer  selected  hy 
him,  as  by  a  niillfary  commander  in  the  field.  So,  where  such  a  cotn- 
mimder,  durinj.'  the  civil  war  upon  a  tender  of  resignation  by  an  offi- 
cer of  his  comniund,  issued  an  order  discharging  the  officer  fn>m  tho 
service,  M(f  that  while  such  action  cotUd  have  no  legal  effect  as  a 
RumniHry  dismissal,  it  would  properly  >m?  given  effect  as  sufficient  evi- 
dence of  lui  Hcceptancr  of  the  resignntion;  the  commander  being  with- 
out power  to  .suiiinuirily  dismiss  an  ofiicer,  but  having  lieon  grunted 
authority  to  accept  rcsigniitions.     64.  205,  r/fine,  ISOQ. 

2190.  There  may  Iwatacitacceptanceof  aresi^nation.  Thus,  where 
in  the  civil  war,  an  olBcor,  having  foitually  tendered  his  resigtmtion. 
proceeded  to  leave  permanontly  his  regiment,  and  this  net  was  treated 
a*  a  legal  sevei-ancc.  and  continued  to  be  actpiiesced  in  as  such  by  tho 
official  superiors  and  commanders  of  the  officer,  htfd  that  such  acqul- 
eecence,  under  the  circumstances,  was  sufficient  evulcnce  of  a  legal 
acceptnuce.     64,  13S,  Jum  J^HS. 

8191.  An  umjualified  acceptance  of  a  re«igfnation  is  treated  as  an 
honorable  discharge  from  the  service.  Cai-ds  35*511,  OcftJirr,  lfi97; 
2170,  Aj/rU,  1S9V:  but  where  the  aci-eptauce  was  for  "the  goi-xl  of  the 
service,"  Wrf  that  the  di.scharge  therefrom  was  not  honorable.  Card 
427,  Oetcl>er,  l$9Ji. 

RETIREMEKT. 


2192.  The  provision  of  Sec.  1348,  Rev.  Sts.,  giving  to  a  retiring 
board  such  powers  of  a  court  martial  and  court  of  inquiry  as  may  be 
necc-i-sary  to  enable  it  to  inquire  into  and  determine  a  question  of 
alleged  disability,  does  not  authorize  such  a  board  to  entertain  a 
charge  of  a  military  offence  as  such,  or  to  /j-y  an  officer.     XX,  619, 

iVay,  /.sy;6". 

2393.  The  inve-stigation  of  a  retiring  lx>ard  is  not  affected  by  any 
limitHtion  of  time,  m  '\»  that  of  a  court  martial,  viz.,  by  Art.  iU3. 
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Such  n  board  ma}' tburuforv  inquire  into  the  matter  of  a  diHability. 
bowi^vcr  lonjj  sinco  it  nmy  have-  originati'd.     XX,  rtll*.  ^fflt/,  tSflG. 

2194.  The  finding  of  ii  retiring  board  iiikI*-!*  Srr.  I'i51  or  Sit.  1^53, 
Rev.  Stfl.,  18  in  the  nature  of  a  rei'onmiondation,  and  till  it  U 
•'approved  bv  the  Presidi-nt"  no  retirement  ean  bo  opdoi-ed  thereupon. 
XXV],  104,  'Octol>er,  As'67. 

219fi.  It  does  not  affect  Uie  mithority  to  retire  under  Set;.  V2Si^ 
Rev.  Slrt.,  th«t  ihn  incafHU'ity  of  i\w  nflieer  may  have  lieen  found  to 
have  re-sulted  from  a  wound  received  by  hira  while  in  the  tvJunteer 
service  before  entering-  the  regiJar  army.     XXVI,  104-,  (M-iUfer^  1S67, 

2196.  I'nder  Sec.  X'lh'l,  Rev.  St.-*.,  an  officer,  nmy,  in  the  discretion 
of  the  Pi-esi<lent.  lejfaHy  be  retired  by  reason  of  an  incajiaeily  re.'^ult- 
injj  frr>m  habitual  dninkennenB.     XX,  622,  Nay^  18G6. 

2197.  The  provision  of  Sec.  1^53,  Key.  St.s.,  tliHt  im  nfficer  Mhiill  not 
"•Xt^  vliofhj  TotnfA  from  the  nen-ice  without  a  full  and  fair  Iiwiring 
bofoTc  an  army  retiring  hoard,  if,  upon  due  Huminon.'i  he  demnnds  it," 
mny  be  said  to  entitk'  an  ofKeor  subject  to  lie  thu.-i  retired,  t"  appear 
bcfon*  the  board  (with  I'ounscl  if  dcsirt^d),  and  to  iiitr«Hhu*e  lestiniony 
of  hirt  own,  and  cross-examine  the  witnetwes  examined  by  the  lnoard, 
inclndinp  the  nnHli4-nl  uicmberw  of  the  boarci  who  uiiiy  have  taken  iiart 
in  the  medical  cxaiiiininlon  imd  Imve  stated  or  re|>i)rted  to  thi*  board 
the  result  of  the  «ame.'  XXIII.  6i!G,  Angmt,  lfiG7;  XXXI,  (W)3, 
Aft'i"^^  ^•'^71.  If  the  officer  doe.*!  not  elect  to  appnir  In-fore  the 
lx>ard  when  siuunoned,  he  waives  the  rj^ht  to  a  heariiiff,  and  t-iinnot 
properly  take  exception  to  a  conclusion  arrived  at  in  his  ab.sone€^' 
XX,  *i-2l,  JAr//.  I'iGfJ. 

2198.  The  provi-sions  of  Sec.  1275,  Rev.  Sts..  that  an  otBcer  wholly 
retired  shall  receive,  upon  retirement,  one  year's  pay  and  allo%vancea, 
entitles  t^uvh  au  officer  to  receive  a  i^uui  equal  to  the  totitl  of  one  year's 
pay  and  all  the  pf-cuniary  allowances  of  an  officer  of  his  rank.  XXIX, 
960,  Octohr^  IfiGB.  And  held  that  the  fact  that  an  officer,  at  the  time 
of  IwinjiT  wholly  retired,  wils  under  a  sentence  nf  suspenflou  from  rank 
and  pay,  di<l  not  atfect  hi.'*  rijjht  to  receive  such  full  ^mn  upon  the 
retirement.  XXIX,  K45,  January,  1S70.  But  officers  wholly  retired, 
unlike  officers  otherwise  retired,  are  not  entitled  upou  retirement  to 

'The  imivimotu"  of  Soos,  VHb  anil  V2Sr£.  l-tev.  St*.,  aulhoriiting  tlur  I'pesident  to 
"whiJhj  retire"  Hii  iilH»?t?r,  are  nol  incrjfi«i»'tt*iit  with  tho«?  nf  Sw.  1^1  ami  t.helWh 
Art.  of  War.  pntliibitiiii;  tliv  ili^itniaHil  nI  nflicwre  by  extTUtlve  iirder  in  lime  "f  iieacf . 
SectioDH of  the  wiim-  i*Utiite.  ai*  tliiw.'  nrt-  l!»».'0  Kevihrd  Ptatttbs,  pant),  must  all  bn 
fdven  <<>|uxl  forct-  iiinl  i-ffert,  htiI'.-jw  n-pniiriant  nml  irrti.imiil«l)!e. 

'  It  ia  bfld  \>y  tliu  Attomuy  4.;fin.-nil  (KJ  Oi)iii¥.  201  tliat  where  an  officer  of  the 
imvy  hiul  ttfi-n  naiml  williou't  hn.\*in^  ha^l,  thruiieli  tm  fwvilt  o(  his  r>wn,  the  full  iinrl 
fairhMirinx  Iw-'on*  tlu-  IkhiivI  In  wlmh  he  wan  ciiUth-il  l>y  Sec,  Hfi.i,  Kov.  Hb..  imd 
ihe  vacancy  on  the  adivL-  W^i  nfi-atiioned  by  bin  retlreineiit  hud  not  Iweo  tilled,  the 
P^wident  wi.iilii  be  ftwttioriwil  lo  r(-v.)ke'the  onter  (if  the  retiremeiit  so  that  Uiu 
offlwr  might  Imw  the  |>r«.ijx.T  liwirin^,  Lwfon;  liuai  autiun  >u  Iua  cast;. 
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the  autliorized  chungc  of  station  tiUnwauce  of  Ija^guge,  etc,  to  tHeir 
homes.     Card  2071,  Khruary,  189S. 

2199.  OtUt-crs  on  the  retired  list  of  thu  iirmy  are  entitled  to  the  benctit 
of  the  provisiou  of  Si-t*.  1263,  Iter.  Sts.,  in  regard  to  *'  ?*en'iec  pay,"  in 
the  ^tuiie  niunacr  us  other  officers,  subject  of  eourue  to  the  proviitioD 
of  Si-e.  1274.'     XXXIV,  181,  Ua}xh.  1S7:J. 

2200.  An  officer  oil  tht-  retireii  list,  being  um  much  a  jMirt  of  theaiiuy 
asan  otHcer  on  the  artivi>  li-nl,  would  Iw  siib)ei-l  to  Iriiil  by  g'eneral 
court  iimrtial  independiiiitly  of  thi!  provision,  st>erifiL-«lly  so  subjecting 
hiin.  of  Sec.  1:>5«,  Kev.  Sty.'     XXXIIl,  G13,  Deormfn-r,  1S72. 

3201.  /Mil  that  rntired  olticers  of  tb«  army,  tliough  irlievwl  in  gen- 
cm)  from  iictivy  inilitiuy  scn'icf,  were  nevertheless,  as  a  iMiri  of  the 
aniiy,  pruiwrly  exempt  from  the  public  obligations  i>ecutiar  to  civil- 
ians, and  were  therefore  no  more  liable  than  oiTiwrs  on  the  active  list 
to  lie  rcqtiirt'd  to  serve  on  jurii'^.  The  question,  however.  <if  exemp- 
tion is  ODD  for  the  determination  of  the  courts:  so,  where  a  retired 
officer  was  suiiuuoiicd  for  jury  duty  in  a  l'nite<l  States  di.strict  court, 
adviwd  that  lie  api^'ur  befirre  the  court,  in  complianco  with  the  suui- 
muns.  and  thei-e  urge  to  the  Judge  the  otijevtion,  arising  from  his 
niilitarv  status,  to  his  serving  on  a  civil  jury.  XXXV'II.  d5,  Ortubttr, 
J87o. 

2203.  Held  that-,  under  the  opinion  of  the  Attorney  General  of  June 
11,  1877,*  distinguishing  (M'tweeii  the  receiving  of  com]x*nsation  for 
extra  services  and  of  compensation  for  twu  distinct  (and  not  iucomiiut- 
iblc)  olBcw.  a  retired  officer  could  legally  huld  the  oilice  of  a  clerk  m 
the  t^uartermiLster  Department,  and  n^ceive  the  pay  cif  such  otHce,  while 
at  the  same  time  retaining  his  office  in  the  army  and  receiving  the  pay 
of  the  same.'     XLIIl,  197,  Fchruarti,  I6H0, 

2203,  li.id  that  the  "eaust^ "  of  "  incapacity"  intended  in  Sec.  1S49, 

'  Thai  Rii  officer  plained  upon  the  retirwl  list  van  Dot.  bran  execudre  order,  Iw 
all(m->'<l  niiyjKiy  ^reatiT  than  nr  addirioDal  tit  tliat  authorim)  by  nUtuli-  tt>  Ticjiuiil 
to  rvlirv>i  (ilfiiers.  Htttr  15  Opinx.  At.  (ten.  -m.  Thu  rank  ami  iiav  ii(  rrtin-d  omi^t* 
OK  tnuUers  wilbiu  the  Louirul  uf  Cou^rum.  Wood  v.  U.  3.|  15  Ct,  CIb.  151,  attd  107 
U.  S.  414. 

'A  rvtin?(I  (iIHi-lt.  upou  tunviiCtion,  tiiAv  lic-  i'^nti>m'iHl  sliiillArly  luuiuUu->.-i'  nu  Dim 
active  lUl,  exui-pt  tlixl  tlit-  iKuiiF^tiniuut'^iif  KUHin'iiiiioiixrKJ  lvw>uf  filM  or  rvUitive  mnk, 
an*  Dot  ajipnipriali- 1"  tho  stuuif  nf  u  n-ttrtil  itfticL-r. 

*lo  <;t[iiii!<.  '.Wk  Ami  wr*  iii.  WW,  jiml  Iti  i'/.  7,  tww.t)  lik«  thi*  opiniiiii  r^ferrt*'!  to 
iu  (he  text,  uuiitUv  utH>ii  Lla-  ruliu^  u[  tbv  CJ.  S.  Suprumv  Cuurl  Ui  Cunvense  r. 
United  t^tatfe,  21  IlDWiifl,  -Itl-I. 

'Ai^tna  pijnMU  lioliliti^  twoi)i«tinrt  ofliriv,  pIftoM,  or  emptovm^ntx,  wv  j  181S, 
anli,  anil  aoti'^.  A  ivtirctl  ollii-vr  ix  not  pnibibitv<l  bv  Iaw  Imiiiliirl'UjtK  •>i&cK  iii  an 
CKwiilnoilfpiirtnifnl.  ii'ir  (roiii  n.'i-dvin^  ilieftalHrvlficn^-f  in  iDlitilinii  to  hi:"  retired 
MV.  CV.ItinM  r.  V.  S.  \h  Ct.  n«.  2'-»;  Meitt^  r.  i\  S..  Ml  h/.  4»7;  Y.!.-)"  v.  l^  S.,  2S 
iJ.'2W};  10  Opiiia.  At.  <>vii..  2*i-  If  tlie  retiivl  olHivr  receivu*  $2.rx)0  ur  mure,  ihw 
hoMiriji  of  any  other  olfli-o  is  forbtilden,  hy  (*«;.  2  of  tlif  ait  of  July  ;(l,  \m\  {•&■  .Stfltjs, 
IM^^),  vx^'•^pt  as  i'(>«K:tfi<Hl  in  tJmt  Hct.  See  {  221l>,  jmiM,  mu\  ni)t«3.  Bfie,  a1iA),  nw  7, 
Mt  of  July  8.  ISiMI  |2V  .Suu«.  £^?),  as  1o  cmploynieut  of  retinxl  officers  oa  rivtj»  luul 
harbon. 
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Kcv.  StH.,  wa8»  pliyRii'»l  ifiusc;  tliat  moral  oliliiiuity  wha  not  hnd  in 
view;  Bn<l  thaf  thf?  nmltt-r  of  ihc  tin»i)<-iHl  iiit^-^ity  nf  tlic  ofli<-i'r  was 
boyoml  tin-  jurisdiciitiii  of  the  boani.  So.  h>hl  that,  the  board  wa**  not 
authorised  to  rccomntiond  the  rptirement  of  an  ofHotr  because  he  did 
not  pay  his  dobLs.  41,  4<i3,  ./nr/y,  W.W.  Held  alno  tliat  tbe  inability 
of  a  dipibiirsinjr  ofticer  to  furnish  a  lionrt  when  iJuly  required  U*  dn  so 
vitkA  not  Buffieient  f^ound  for  his  rotiremflnt     64,  fiS,  Ft^mry,  189^. 

2204.  /A/'/tlmt  the  law  -SeoM.  1'>4K  and  1^40.  Rev.  Sts.  -eontem- 
phited  an  existing  iind  not  a  purely  ]iros(HM;tive  and  t-ontinjfent  inea- 
pucity;  and  tliut  an  inquiry  into  an  otBoer's  g^encral  cffieicney  eould  be 
|>erlinent  only  in  so  far  a*  it  could  Im'  refni-nied  ari  jfoin^  to  show  that 
his  iueftji'ieney,  if  f<uind,  was  the  ivsult  uf  an  inipoirntunt  of  health. 
35.  4!).  Sept^ihen  ISSD. 

2806.  The  act  of  June  ^<\.  1882.  v.  254.  provides  that  forty  years' 
service,  '"'either  as  ati  olBeer  or  soldier."  hImiII  pntiile  an  officer  to  bo 
ivtii-ed.  /W(Mhat,  in  computing  the  forty  years*  service  the  iieriod 
served  by  the  ofHeer  ad  a  cadet  at  the  Military  Academy  eould  b'sTilly 
l»e  counted.  49,  370,  OcUiher^  1R91.  AIho  h^Ui  that  ibe  eadi-t  sen  ice 
can  T>e  legally  inehuled  in  computing  the  thirty  gears'  sen-ice  upon 
which  an  officer  amy  bn  retired  on  his  own  applieation  in  tin-  discre- 
tion of  the  Pre.>iidont,  under  iSeetion  124.S,  Revised  Statutes,  tjard 
16Itfl,  Sf-pteml^^r,  1805. 

2206.  The  tinditig  of  a  retirinjr  l»o<ird.  approved  by  the  President, 
is  foncluHive  \\ti  to  the  fact-s.  The  board  finds  the  facts  and  tlic  Presi- 
dent approves  or  disapprf>ves  the  tindin^f,  but  the  law  does  not  einjxiwer 
him  to  modify  the  finding  or  to  substitute  a  different  one.  There  Is 
here  a  judicial  power,  vested  in  the  two,  and  not  iu  the  President  acting 
singly,  and  when  the  power  has  been  once  fully  e.verci.scd  it  is  exhausted 
as  to  the  i-ase.'     56.  42*1.  D-i^emher,  Ifif>2. 

2207.  Under  the  act  of  Oct.  1.  \m\  c.  1^1,  s.  3.  the  tinding  of 
the  hoard  of  examination  that  the  officer  in  incapacitated  for  duty  is 
noty**-/- **■  tinal,  hut  must  l>e  reported  for  the  action  of  the  St^cretary 
of  War  and  i>assed  upon  by  him.  Whero  the  tinding  and  report  of  the 
board  have  been  approved  but  not  yet  executed  by  actual  reiirciuent, 
there  may  intervene  continy^'neies  which  would  super-edc  such  pro- 
ceedmg.  as  the  trial  and  diwinifsa!  of  the  officer  by  court  martial,  or 
tlie  arising  of  new  caUf*e»  which  might  make  proper  that  the  question 
of  his  di«tbitity  be  inquiretl  into  by  a  retiring  board  convened  under 
Sec.  I:i40,  Kcv.  Stst.  But  unless  some  such  new  occasion  and  ground 
of  dijwjualiticatiou  be  preeented,  the  action  of  the  Secretary  of  War, 
in  approving  the  report,  remains  final  and  exhaustive,  and  the  officer 

'See  U,  8.  r.  Bim-limtl,  IM  V.  P.,  17u. 


m 


RETIREMEirr. 


IH  ciititlt'd  to  be  i-ctirpil  under  thf  act  of  1890,  and  tunnot  legally  bo 
retiring*  board.     61,  US,  aG9,  Auguft  and  Sep- 


oi-dpri^d  iK-foro  snv] 


tfinher.  iSSJ. 

2208.  The  act  of  Ototjor  1, 180O,  contompliited  tbat  U-fort;  an  offirer 
ran  l>e  i-ctircd  undLT  U.  hu  shttll  t>L'  inL'a[mi"itiite(l  for  iit-tivc  s<_'rvicL'  by 
refljion  of  jihyaiful  di.-fjibility.  The  exIstt'niN?  of  llml  fact  uiusl  be 
aiwwrtaimMl  before  the  law  i-an  I>e  applied.  If  an  officer  is  regularly 
found  int'apiicitjited  physiwilly  bv  an  examining  hoard  Hp|Kiint<'d  under 
xhc  a4-t,  but  Wfoiv  being  retiivd  i-ec^vei^*  from  hi.s  di.sability,  he  can- 
not legnDy  bo  i-etirod.  Where  sneb  i-eeovery  is  alleged  a  new  exami- 
nation U  not  only  proper  bnt  nrresRary.     Card  1939.  .Attninr^,  1896. 

2209.  Itotired  offit-ers  (except  when  iLssigned  to  duty  under  Sec- 
l*J5it.  Her.  Std.,  or  other  Mtatute.-*)  do  notexeiviso  public  office.'  They 
aiT  in  fact  pen-sioners.  The  jjosition  and  |viy  given  thoin  con-stitutn 
a  fomi  r»f  |x>nsion.  They  exercise  no  funrtiotis  and  rei-eivp  no  enioUi- 
mentH  of  offieo,  but  aiv  pensioned  for  pa-tt  faithful  Aer\'ieo$i  or  di.«aMli- 
tics  rontraeted  in  the  line  of  duty.  Their  condition  and  a  public  offiec 
have  no  i-harai-tpriatipji  in  eommon.'  63,  47:!,  Fiht'ntn-y^  Isfij^;  C'ard 
23()J,  M.iy.  IHOe. 

2210.  The  art  of  Congres.^  approved  .luly  31,  LS1>4  (38  Stnts.,  205). 
provides  tbat  "no  person  whu  hold.s  an  ofliee  the  .'ialury  or  annual 
c'ouipen.sation  attached  lu  which  auiounb  to  the  suiu  of  two  thousand 
live  hundred  dollars  f*hall  be  appointed  to.  or  hold  any  other  offiw  to 
whiili  coiniwMi^ation  is  attached  unlepwt  sjH'cially  heretofore  or  heivafler 
specially  aulhori/^d  thereto  by  Inw;  but  this  »ibatl  not  apply  to  retiu'd 
ofliwrs  of  the  army  or  navy  whenever  they  way  be  elected  to  public 
oflieo,  or  whenever  the  President  "hall  ap|x>itit  them  lo  office  by  and 
with  the  advii-o  and  consent  of  the  Senate.'*  Thirt  legislation  seems  to 
as.'tume  tbat  a  retired  officer  holds  a  public  olBce.  This  a^uinptiou  is 
believed  U*  W  erroucou?-  The  chief  di'-tiiiguishing  featiu-e  of  a  public 
office  is  that  its  holder  is  vested  with  pidjlic  function!*'  and  this  is  not 
the  case  with  a  retired  officer.  The  word  "office"  a.-<  u-*ed  in  this 
legis-latioii  should  not  therefore  l»e  construed  to  apply  to  th^  retired 
liot  of  the  army,  notwithstanding  the  latter  jMrt  of  the  quoted  words 
would  seem  to  indicate  that  such  was  the  understuudiug.  It  is  believed 
to  have  been  u  uiisundcrntanding.  however^  and  if  a  retired  officer  doi's 
not  hold  an  office,  there  is,  in  the  legislation  under  consideration,  do 
pruhibttiou  addressed  to  him.     But  that  a  retired  officer  does  not  hold 

'  Am  to  wtu^tluT  thfv  hoiil  piil>]i<:  nllice,  )>ee  note  1,  pa^fe  fOA,  poM. 

■Sw  IViple  r.  Duaiie,  12!  New  York,  39"  (note  1,  pa»{e  023.  pwf).  Aim,  note  to 
(  Ifill.aitlf. 

■See  under  Ui.' heart  of  ''Ofli.^'^  note  lo  §  1811,  anU:.  Also,  Meclu-m,  Public  Offi- 
cen;  Am-aodKog.  EBcy.o^X^w  (1st  editioa},"  Public  Officer,"  and  uuthoriluw cited. 


wboM"  salaries  ure  It'ss?  tlmn  twynt^v-Iivi.'  bumlrod  Jolljir*.  OirJfi  1121, 
Uarch^  1S96;  2301,  J/«y.  IfiBG;  S12fi.  J/yy.  JOW. 

2311.  SiH-tiurts  l:i')Jiniid  l^rtO,Hevtsed  Statuti-s.i>rt'M:ri>K;  that  ivtiroci 
olljtvitt  fhaM  not  tw  ii?<si|,';iul'le  to  aii.v  other  duty  tbaii  at  tbt*  Sii'ldier's 

■  Huuit>  uiid  aa  profi'N^or^  of  colleges.  Tbi^  le^Utation  doe^  not  prevent 
tlii'iii  from  holding;  <»flici'«  ouljtide  of  tbe  n'jrul«f  iiriny.  By  S«'4*.  Vl'l'i^ 
Rev.  Stw.,  they  are  ])rei!luded  frnni  holdiriij  diploiiiHtii-  mid  roii>iibir 
offiePM  mid  thin  is  tbe  anly  existing  prohibition .  There  it*  no  prohibi- 
tion iij,'aiiist  tbeir  lioldiiifi'  i-ommiKfiiouj*  in  tbe  niilitan'  forees  other 
than  the  regular  uriiiy,  wlietber  militia  or  volunteer;*,  and  whether 

I  appointed  by  the  Premideut  or  governors  of  Statw*.  Swtion  2  of  the 
aet  of  July  'A\,  IS'.U  (is  Stutf.  20S),  i-eeognize;*  the  legality  of  appoint- 
nientM  of  retired  officers  by  the  I'resident,  by  and  with  the  consent 
flf  the  Senate,  and  sueb  olliee  iimy  he  office  in  the  volqiiteer  forec  a« 
well  aft  any  other  Iimncli  of  the  (iovi'rniiicnt,  »'xcept  tbe  reguhir  iiriny. 
And  assuming  that  u  ivtired  officer  boId.-(  an  offiL-e  within  Ihi*  iiieunitig 

■  of  tbiK  statute,  governors  of  Htates  may  appoint  them  offiii^n-  of  voi- 
unleent.  provided  their  ininual  coriipenf>ation  a»  retired  otliccrs  is  Ie.s8 
than  tweiily-tive  hundred  dollars,  even  if  It  should  !«•  h«'l<l  tbiil  tbev 
do  not  eonie  within  the  description  of  '"  officers  of  ihe  i*egTjlar  aruiy" 
as  that  term  is  used  in  the  tenth,  eleventh  and  thirteenth  seettons  of 
the  lu-t  of  April  22,  ISJ^S.     Card  4051.  A^'nl,  IS!M. 

■  3212.  Where  an  officer  did  nut  iiiake  tbe  journey  to  his  home  under 
tbe  order  rctiriiij,'  biiii  until  ime  yejir  and  a  half  after  bis  rclirenient, 
bis  claim  for  mileage  was  disapproved  Ity  the  Secrelary  of  ^Vur  .June  5, 
18[«i.   "for   the  renson  that  the  journey     *     *     *     to  the  ])laee  he 

'In  [ju(>[i1l'  t.  IhiHii^:,  !-l  X.  Y.,  .'itti,  llnj  t'oiirl  of  Ajifn-aLH  <tt  N\  Y.  fiirlii,  in  a 
leri^ibk'  iuj-1  I'liiltomte  jii-lKi>i*'>it,  thiU  h  rvtircti  ullln-r  diil  uut  liyM  uii  offii-e  witliiu 
the  nicnniiig  of  n  staUitr  ft  that  (^mit-  aiith-Tiriiip  Iht-  apj>niiitTTH'nt  of  acjueHnrt  mm- 
tiiuwiijiit-m  atiil  tiniviiliii)/ thai  '*  llifj  aiul  tln-irsui'i'L-KwifSHliall  hi'M  ii>'««lh«*r  J'eilnral, 
8laU;,  or  muiiii'iiml  ottiie  exfci't  tae  olfitvs  uf  imlary  |nil>lic  aiiJ  rommiwntiner  <>( 
Aetnla."  The  qnfrtj.m  il=  In  whRttirr  n-tJrcil  oftio>r»  Vtold  urtitvi?  wtw  trp«t«Hl  aa 
doiil'tfiil  Ity  ih**  Atlonit-y  lieuural  in  an  ojiinioii  oa  to  wliether  tit-neral  Wcklw,  « 
in«iiili4!r  "(  i'dLiirn**.  (imlj  re^vive  his  ftiy  a«  a  rvtirt-il  otllfer,  'JO  Oyiaf..  Gii*^:  tnit 
in  thin  matter .Stinnii  ("iunptrolW  MansHr  hdil  in  an  i-blxnTile  cWwinti  lUUvil  Fdt- 
ruary  24,  1894,  th.-it  'Ihf  i)Iat.i>  arnl  rank  nn  tliervliivd  lint  heM  liy  »u  ottit-er  at  tlie 
aimv  if  a  militarv  nllkt'  under  the  I'niUMl  Stalw."  TIiu  folluwtiiu  eastvlrval  n-tired 
oHlwr*  aa  hnlding  olHroit:  Tvlprr.  U.K.,  )6tt  CK,223:  U.K.  t.  Tvkr,  105  V.  S., 
244;  Wo<«l.-.  r.K.,  l.-iCt.CK.'lSl. nn.l  11)7 U.S. ,414;  Kranklin  r.  V.  8.,  Kt  Cl.  C1b.,6; 
lean  r.  !'.  S.,  1:S0  V.  P.,  43t>;  In  it-  Tvlt-r,  18  CI.  CIh..  Z.");  /«  r;'  ■VVialUroj.,  31  W.. 
State  I',  ly*'.  (ir«w,  fifl  Texas,  r-t87;  t^aae  of  Major  Kniitli,  lit  Opina.  At  )jcn., 
Se«,  aluo,  2  0»nip,  Deo.,  7.  ]>eH-iBion  of  CiMiiptrollfr  in  Iht'  «we  nf  t^pt, 
(i{«)<l«<,  7  Cctrap.  Dw.  ((tateil  FeUnmrv  ti.  1001 ).  hi  llif  hukw  nf  Tyler  ami  \Viiitlini|> 
mtftnt.  tlie  Court  of  Cluinm  held  tfiat  retired  officera  of  the  Aniiy  ant  otfircn 
uithin  ttif  meauiiiiB  of  SeeHion  MUH,  Itevined  Statnleis  which  prnliihilit  otTn-vra  «if 
tiiH  llniteil  Atai4.>8  from  aolin)}  an  a^aiH  ur  attomuya  tor  prm^t^utlug  vluiiiui  i)ninat 
the  Uovcnmient. 
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now  rails  his  home  nt  m»  Uiry  ii  (H'rUitl  nftrr  tho  date  nf  his  rniire- 
meiit  cancKtt  1h>  ronsidt'n-d  a>  falling  within  the  riilr  of  f^iviiig'  an 
offio<*r  niiloAjff  whoti  i-otiifd,  to  cnn)>to  him  to  Tpsimif'  hiK  ifwidpnco  sit 
his  hoiiTP.'  *  *  *"  Applyinj;  the  prini'i[»lo  thus  ostahlishcd  tuthi^ 
ctinf  of  a  retired  cntiHtcd  iimii  who  appUc'd  thifp  years  aftiT  hi-*  retirp- 
nipnl  for  the  traiisportatiiui  and  Hulksit*tonpe  which  at  the  tinn'  of  his 
irtiivniPtit  ho  was  authorized  to  rcepivehv  (J.  O.  43,  A.  (i.  O.,  ISSO, 
it  WHS  held  that  h*>  had  waive<l  his  right  to  siieh  traiisportatioti  and 
Mihsistont-o  l»y  not  availing  himsolf  of  it  within  a  i-easonahlf  tinn'  aftt*r 
i-elin-merit.     Card  L'STit,  Sfn/-./,,  iHOT.     Si*  t'ard  *;-MH;.  Mny.  ltitf',1. 

3313.  Tftl'J  that  a  retired  ofEcvr  »niiimoin-d  lo  att'Cnd  a  conrt  martial 
JL9  a  witnpi'S  U  entitled  to  mileage  for  the  tntvpl  involved,  and  to  enahli> 
bim  to  obtain  the  same  proper  ordei"s should  1>e  issued  in  his  ca^e.     88, 

21tl.   XorrilJufr,  ISSS. 

St314.  There  i«  no  provnsion  of  law  or  regulation  authorizing  the 
payment  of  the  bnrial  expen.'^es  of  a  retired  olficer.  A.  R.  y.">  (ys 
of  I'.Hii)  U  liniitt'd,  in  the  e«*e»*  of  ofliwi-s  dying  at  a  military  post,  to 
thorns  who  die  *"  when  on  duty"  there,  and  therefore  doe«  not  intOude 
retii-ed  offit-orn  who  iimy  die  at  a  military  pw*.     Carii  3i!rt2,  jAwfc/'iitfr, 

imr. 

8216.  It  tiaving  been  re|Xjrte*!  that  a  retired  officer,  ngatn^t  whom 
there  were  landing  proreedings  for  alimony  by  his  wife,  was  about  to 
leave  the  lTnite<i  States  to  avoid  the  same.  A^W,  that  it  would  be  legal 
for  the  proper  militury  authority  to  require  tho  officer  to  remain  within 
the  jurif-dietion  of  the  eivil  (-ourt  in  whirh  he  hud  Ihh^h  ]»roceeded 
against:  the  object  l«*tng  to  protect  theseiTice  from  the  disgrace  which 
he  would  eiLst  upon  it  by  evading  his  obligations  in  n^uvh  aaise.  Oird 
tUm:.  M'trrh,  1800. 

3316.  Foi'agi-  musters  and  Mikgon  iniisters  employed  by  the  Quarter- 
nnistcr  <.ii_'itenil  under  Sec.  1137,  Kev.  St«.,  are  not  '*Dnlii*ted."  and 
therefore  not  entitled  lo  be  retired  under  exi^iting  law — act  of  Sept. 
30,  isitO.  L-.  U-j::     51.  4fl0.  .htnuiiry,  !Sif2. 

3317.  ifrlil  thut  the  term  **  war  w-rvice"  in  the  proviso  of  the  act  of 
S*'plenibiT  3t>.  !?*!«',  e.  11:J5.  relating  to  the  computing  of  the  periiMl 
of  fiueh  seniee  with  a  view  to  the  retirement  of  enlisted  men.  included 
service  au  a  coniniiNsioned  oflicer  equally  with  seirice  as  an  enlisted 
timii,     44.  :i01»,  .AvwrtAr-/-,  lSti<J. 

2218.  An  ('nlts1>i'd  mun  on  the  retired  list  is  Hubjeet  to  trial  by  court- 
mart  iul.  ami  t<i  dishoiiorulde  diKcharge  by  senti'nce.  if  such  1>eHd]u<lged. 

llnthui(w«et>)eCoiDptrullpro[lhvTrHwiirylHt«<rli«)il  (Vol  4, p.  I7o)t)uilan officer 
"rutirvtl  am)  urdctv<i  iu  rviwirto  lili*  iKtutu  bIiouIiI  ur'jriiptly  obey  the  onlvr  anl 
Mhould  tie  ilccmc:<l  tn  Hbvc  neWtd)  tin*  plar*-  ro  whirh  he  reiavirn  wUliln  ■  rauonalklr' 

MtUV  !i»  \*\*  llMIIlV-" 


RHTIRFMKNT. 


635 


h 


Bui  the  cxifitinjr  law,  tii  entitling  him  to  be  retired  if  ho  romplii-s  with 
Ha  c-oiiditioiiK,  ovidt-'titly  contemplates  that  ho  shall  renmin  a  pensioner 
on  the  bounty  of  the  Govemmeot  during  the  ivmainder  of  hi.s  life,  if 
not  forfeiting  his  claim  by  eeriou-s  niisconduct.  So,  M//  that  retired 
enlisted  men  couUI  not  legiilly  he  discharged  by  executive  oj-der  under 
the  4th  Article  of  AVar,  which  contemplates  soldicrii  on  the  active  list 
only.    LV,  305.  Januanj,  JHHfi. 

£219.  7/7(7,  In  the  nb^nce  of  any  legislation  to  the  cotiti'ary,  that 
retiretl  enlistetl  men,  like  njtired  olfieen*,'  might  legally  l)e  empUiyed, 
in  any  department  of  the  Government,  %s  elerkj?.  me^^engeii^,  watch- 
men, &c.,  and  ivceive  pay  for  such  einpluynient.  while  at  the  same 
lime  retaining  their  positions  on  the  n.*tired  list  und  ixx-eiving  ri,'tired 
pay.     LVl,  144,  4it3,  May  iind  SrpU-n,?>cr,  I8S8. 

2220.  There  i^  no  wlatule  of  the  Ignited  States  or  regulation  of  the 
War  Department  wtiieh  prevents  a  retired  enliiited  man  of  the  iirmy 
from  aeeeptingan  oflicc  oremployruent  under  either  the  I'nitt-d  States 
or  a  State.  Ihld.  therefore,  that  there  was  no  law  ur  regulutitm  of 
the  Ignited  States  wlileh  would  prevent  a  retired  i-idi»titl  irmn  from 
oi-ganiztng  and  lirilliiig  a  militia com|jany.     Cai"d  3(J3S,  Xatremh^r,  /-SW. 

2221.  An  t-'nlistinciit  contrary  tu  the  50th  Article  of  AVur.  ur  nther- 
wise  fmuduleiit.  iii  not  Void  but  voidable  only  ut  tliL-  option  of  tljo 
United  StutBtt.  Unlit  thus  avoided  it  it>  valid  and  binding  on  both 
parties  and  Berviee  under  it  is  vali<l  seiTice.  J[<'hi,  therefore,  that 
time  actually  served  under  such  enlistntenl  shoiilt)  Ihi  counted  in  com- 
puting the  tliirly  years  nerewsary  tt>  entitle  the  woldier  Id  retirement 
under  the  provisions  of  the  act  of  Sept.  ;W,  ]H!M>  (2rt  Stnts.  r.04). 
Cards  355,  ScpU-mhrr,  ifi!^;  2<Hi2,  Jamumjy  JH'JGf  7108,  Ort^A-r,  IS09. 

B2SS.  A  ninrine,  after  serving  nine  years  and  six  inonthti  in  the 
marine  corps,  de-verted  therefrom  in  IHfiil.and  subseijuently  while  thus 
in  desertion  served  iibout  sixt»H-n  years  in  tiie  army.  UfM,  that  If  hia 
eerviee  in  tiu'  marine  corpa  during  the  civil  war  was  "active  service" 
within  the  Tucaning  of  the  act  of  Keliruary  14,  IMS  {'i'A  Stats.,  305),  as 
amended  liy  the  act  of  SeptcmlK-r  iiO,  IhJK)  (2tf  Stiit«.,  504),  ho  would 
bo  eligible  under  said  net**  for  retirement.     Card  fifiDS,  July^  ifi99. 

2233.  The.  act  of  May  26,  lltiiO,  provides  "that  hereafter,  in  com* 
puting  length  of  .stTvice  for  retirement,  credit  shall  lie  given  the 
ttoldier  for  double  the  time  of  his  at^tiial  sen-ice  in  Porto  Rico,  Culw, 
or  in  tlie  Phillipine  I>Uin(is."  Nrft/.  that  a  soldier  absent  in  the  United 
Slutei)  on  sick  or  ordinary  furlough  while  his  conijwny  is  slationtrd  in 
Porto  Rico,  Cuba,  or  the  Phillipine  Islands  cannot  be  e^msidem^d  as  in 
"  actual  .servicx' "  within  the  meaning  of  this  statute;,  in  the  phuw  where 

il6  0i.iiw.  Al.  Gen.,  306. 
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his  company  ii^f  »tatioiiod,  and  hu  i»  not  tber«fotx<.  entitled  to  credit 
for  double  trnie  during-  tbc  period  of  such  abwnce.'     C«rd  SS^,, 
June,  J 900, 

SiSlM.  Tbere  U  no  legal  objection  to  i^aaiiting  hu  enlisted  man  of  the 
regular  amiy  an  indotinlte  furloiigb  to  allow  him  U)  accept  an  appoint* 
nient  as  an  uffu-rr  in  tho  x'olunteer  anu.v,  luid  havirij,'  arci-ptt-d  ijuvb 
furlough  and  a])jK>intnient,  the  period  of  their  continuaiUT  niay  legally 
be  i-ountod  11^  pnrt  uf  the  thirty  years  serviee  as  iin  enli-itod  niau,  whieh 
M'ould  entitle  hJni  iv  retirement.     Card  MH*0,  Au^uei,  1900. 

2220.  Pay  fur  curtiticate  uf  nierit  (two  dullari^  per  uiontb),  like  eon- 
tibuou!<  e-erviee  iwy.  ha.-*  iilwayj*  l)een  held  to  \*v  n  |Mirt  of  the  ttoldier^aj 
pay.  B^-iug  thuN  a  part  of  the  pay  of  tlie  rank  uj>on  whit-h  the  eolditil 
receiving  it  may  Iw  retired,  lie  is  entitled  to  receive  km  a  retired  tfoldier 
seventy-tM'e  per  rentuni  thereof  with  hitt  current  pay.  Card  1303, 
Aj>r!l^  JSXu 

2226.  H^hi  that  a  retiivd  rtoldier  iimy  lje  furniiibed  nubaieiteuce  In 
kind  iiistfud  of  the  t-ornniutatiun  ullowanres  during  the  tini>;  be  may  lie 
in  cuutiumtent  at  a  lullitary  {Mtst  under  military  chargeiDf  and  either 
sulxsitttence  in  kind  or  full  cummutatiou  while  en  route  under  guard  to 
or  from  the  post.     Card  3234.  Jum,  Jif97, 

REVIKWINO   AUTHOHITY. 

2227.  Thi.s  term  \-*  employed  in  niilitnry  ]>arlanec*  to  designate  ihp 
officer  whorte  province  and  duty  it  \a  to  take  lu-tion  upon  the  pisjcecdings 
of  a  court  niartial  after  tlie  Mime  aiv  tenuinated.  and,  when  the  record 
is  tmnsuiitted  to  hiui  for  sucJi  action,  to  appnuc  or  disapprove.  ^.,  the 
eeutcnce.  'i'hi»  otbcer  \s  oitlinarily  the  comnmndur  who  bus  convened 
the  coui't.  la  his  ubseuce,  however,  or  where  the  coiinnand  has  been 
otiierwise  changed,  his  HtiPcesj*or  in  command,  or,  in  the  tanguagoof 
Ai"ts.  104  and  lOSt.  "the  othcer  commanding  for  the  time  l>eing.*' i^ 
invetited  (by  those  articles)  with  the  same  aulhorily  to  pass  u|>on  tlie 
pixiceedings  iui<i  orfler  the  execution  of  the  sentcuee  in  a  case  of  eoo- 
viction.     Xlll,  4«H,  March,  IS6G. 

In  oases,  however,  of  sentences  of  dismissal  and  of  death,  iuii 
in  time  of  ])cace.  and  of  some  death  sentences  adjudged  In  time  of  war. 
as  also  of  all  si-ntences  "respecting  geneml  officers," — while  the  con- 
vening officer  (or  his  frticceasor)  w  the  original  nn'iewing  uulhonty, 
with  the  same  power  to  approve  or  dirfappnive  as  in  otlier  pa.*i's,  yet, 
inasmuch  as  it  is  prescribed  by  Ait«.  Wh,  lOfi,  los  and  lOlt  that  the 
sentence  shall  not  Imj  rx^'utrtl  without  the  continnntion  of  the  PiTsident, 
the  latter  (H-comcs  in  these  r-ases  the jlVm/  reviewing  officer,  when — the 

'Coiuparo  6  Comp.  I>w,,  IHT. 
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sentence  having  been  tiftprviyd  by  tlie  fouimandt^r  (For,  if  duofgatwud 
by  him.  thcvv  in  ncithiiiir  Ipft  to  W  uetoil  ii]M)n  Ity  the  .superior) — the 
refH>rd  hi  tmnHiiiitted  t<i  him  for  his  action.  A  similur  diviHitni  of  the 
reviewing  function  existw  in  eases  in  whicli  »ontem'p»  nra  approved^ 
but  the  execution  of  the  samn  is  (iUf*]iended,  and  the  quo^tion  of  their 
oKwution  iTft'rred  to  the  President,  under  Art.  Ill,  The  Himi'  function 
is  alflo  shared  between  inferior  and  superior  c^ommandcrs,  under  .\rt. 
107,  in  eases  in  which  sentences  are  impoued  by  division  or  separate- 
brigade  courta. 

Wherr.  a  general  court  martial  is  convened  direetly  by  the  President 
aa  Conmiander-in-chief,  he  h  of  course  both  the  original  mid  final 
reviewing  uuthoi'ity. 

SSSft.  It  is  no  longer  nocoasory  that  the  fndimjs  of  u  court  unirtiiil 
should  be  expressly  approved.  Formerly  the  IWtli  Article  of  War 
prescribed  that  no  sentence  of  a  court  niurtial  kUouIiI  be  carried  into 
execution  until  the  whole  proceedings  were  approved  by  (he  reviewing 
authority,  but  now  a-s  amended  by  act  of  July  27,  18!)ii,  it  .simply 
requii*e»  thai  the  sent^'nce  shull  lje  approved  by  .such  officer,  and  this 
afiplies  a^  welt  in  cai>i's  requiring  coitfinnHtion  of  the  Pret^ident  a.s  in 
those  that  do  not.     Card  ^844,  January.  1S37. 

2229.  While  a/tjptwal  gives  life  hucI  (i[M'nition  to  the  sentence,  </(«- 
a j»j»'ot'al,  on  the  other  lia.nd,  quite  nullifies  the  «imo.  A  disapproval 
of  the  sentence  of  a  court  ninilial  by  the  legal  i*evicwiiig  authority  ia 
not  a  mere  expre.-wion  of  disapprobation,  but  a  final  determinate  act, 
putting  an  end  tn  the  proceedings  in  the  particular  ra-'^e  and  rendering 
them  entindy  nugatory  and  inoperative;  and  the  legal  effect  of  a  dis- 
appi'oval  is  the  same  whether  or  not  the  officer  disapproving  is 
authorized  linally  to  confirm  the  .sentence.  But  to  he  thus  operative,  a 
disapproval  should  Ije  r:rj»-tvjf.  As  f  i-wjuently  remarked  in  the  (i|)inionii 
of  the. Tudge- Advocate GeutTttl,  the  mere  abjiente  of  an  appr^tiul  is  not 
adi-sapprftval,  nor  can  a  mere  reference  of  the  proceedings  toa  wuiMrior 
without  words  of  approval  operutc  iw  a  disappi*oval  of  the  soutctiee.* 
The  effect  of  the  disapproval,  wholly,  of  a  sentence  is  not  merely  to 
annul  the  .same  a-s  such  but  also  to  prevent  the  accruing  of  any  diita- 
bility,  forfeituiT.  &<:■..  which  would  have  been  iucideutal  upon  an 
approval.'  XXVI.  5t>5;,  ./i»«,  JifOlf;  XXX,  4»7,  Juft/,  JS70;  XXXII, 
1,  DecemWr,  IS70;  L,  l'2l,  March,  1886;  60.  30.  June,  2893;  Oftrd 
21d5,  April,  1896. 

'SeelSOpinB.  At.  Clen.  312,  wherpit  in  rcinarkwl  that  it  ia  not  a  \e^\  iiitaaprwai 
of  a  conviction  or  M^nteiiL-e  for  the  ont;inai  r^viewiiiK  otHwr,  in  iorwardin);  the  pro 
ceedings  for  Xlw  iil-U>iii  u[  HuiK'rior  authoritv,  lo  (^iKtrnve  nyiya  tlie  nm«  au  upjuiuu  to 
the  cflw-t  that  the  finding  in  not  HiiMained  i>y  the  cvidt^iiKv, 

*  A  disapproval  of  a  w-nttfnct?  bv  the  pmjwr  re«i»wiQg  authority  is  "tantcmuuat  to 
■n  acqiiittul  by  the  court."     13  Opina  At.  Gen.  460. 
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Where  the  oriirinul  reviewing  ulBrer  disapproves  a  sentence,  to  the 
exwntion  nf  wliicli  the  coiifinimtidn  of  superuir  ftiilhorily  is  nirtde 
requisite  by  the  eoile— as  wliere  (\n  lime  of  pence)  the  depcutnient 
eoniuiHRiU'r.  who  has  (vrnvened  the  court  in  the  case  of  an  officer,  dls- 
appnives  a  si'titi-nei-  of  diHiiiissal  iMljui)).i'(i  thereby ^the  fWiitonee  l>eing 
niillifieii  in  htw.  rhere  remains  nothing  f«)r  tiic  HH|)erior  authority  to 
act  vipoti  and  to  ti-ansinit  the  proceedings  to  him  for  nction  will  be 
imprnpiT  und  uii]itithoi'iz('<l.  IIT,  .IliT,  Aii/fujtt.  IS^-i;  VII.  470,  Ajirti. 
1364;  XXX,  +ft7,  .A/y,  1^70;  XXXII.  630,  .V/fy,  A7l». 

A  reviewing  oflicer  cannot  di^ftppixive  a  sentience  and  then  proceed 
to  milipitc  (jr  commulc  the  piiiibihinerit,  sltu'e,  upon  the  disapproval. 
there  is  nothing  left  in  the  cil-jc  upon  which  any  such  ai-tion  ean  he 
liased.     XXH,  456,  Octitfwr,  1866. 

It  irt  quite  imuiiiteriiil  to  the  Vy^\  effeet  of  a  dL-mpprovnl  whether 
any  rfii*on»  are  given  therefor,  or  whether  the  reasons  given  are  well- 
founded  in  fnet  or  sufficient  in  law.     XXVIII,  198,  Oef*)ht^,  J868. 

2230.  A  reviewing  officer  eiinnot  himself  eorreet  the  record  of  a 
court  rniirtiiil  t>y  striking  out  nny  part  of  the  finding-  or  twntence,  or 
otherwise  (see  §  225t>,  poitt)\  nor  can  he  in  general  ehange  the  order  in 
whieh  different  penalties  i\rv  adjudged  I>y  the  eourt  to  \w.  rtuffei"e<l  (see 
§  1140,  anti);  nor  ca.n  he  atld  to  the  inuiishiuen,!  iiii|H>sed  by  the  court 
though  deemed  t>y  him  quite  inadequate  to  the  offence.  (See  §  3320, 
post.)  He  may.  however,  in  general,  specify  the  reasons  for  theaction 
taken  by  him,  without  tmnscrnding  his  authority.  Thus,  where  a 
department  commander  disapproved  a  sentence  as  inadequate,  and,  in 
stating  his  grounds  for  i»o  doing,  commented  unfavorably  upon  the 
conduct  of  the  acrused  as  indicated  liy  the  i-vidence,  fwid  that  ""uch 
comments  were  a  legitimate  explanation  of  the  action  taken  and  did  not 
(.•onstitule  an  adding  to  the  ])unishment.'     XIX,  OT(t,  A»<i'Mt,  J-'*'6€. 

2331.  AVhi're  the  reviewing  <»t!icfr  depnw  that  the  pro«.-ep<iings  of 
the  court  are  in  any  material  i>artirnlar  erroneous  or  ill  ad\'ise<1,  his 
proper  eon rse  in  general  will  Vh^  to  reconvene  the  t-«')urt  for  the  pur- 
pose of  having  the  defei-t  corrected,  at  the  same  time  furnishing  it 
with  the  grounds  of  hi«  opinion.  Thus  if  he  regards  the  sentence 
inadetpiate,  he  should,  in  reAdsembling  the  eourt  for  a  revision  of  the 
ttame,  state  why  he  so  considers  it.  XI.  4'.«i,  J'eirmny,  imSo.  While 
he  cannot  compel  the  coiirt  to  adopt  his  views  in  regard  to  the  sup- 
poeied  defect,  he  may.  in  a  proper  case,  express  his  formal  disappro- 
bation of  their  neglect  to  do  so.  Thus  wherea  eouit  martial,  on  being 
reconvened  with  a  view  of  giving  it  an  opportunity  to  modify  a  sen- 
tence manifestly  too  leoient  for  the  offence  found,  decided  to  adhere 

'  Vve  ax  a  marked  IntUnce  of  Mich  AMnmcnn,  l.i.  0.  M.  0.  IM,  Sar^  Jhjil.,  Sept. 
13.  1M*7. 
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to  the  sentence  aa  adjutl}^>d.  and,  oti  being  ugain  rcB^winblod  to  con- 
flidrr  furthor  grounds  pi-csontod  by  tho  reviewing  i-ommandi>T  for  the 
infliction  of  a  .severer  penalty,  agiiin  declined  to  increase  the  punish- 
ment,^At^(/  that  it  was  within  the  authority  of  the  reviewing  officer, 
und  would  >«  no  more  thiin  proper  and  dignified  for  him,  in  taking 
final  action  upon  the  ca-se.  to  reflet^t  upon  tho  refusal  of  the  court  as  ill- 
judged,  and  as  having  the  effect  to  ini]>iur  the  discipline  and  prejudioc 
the  interests  of  the  military  wrvit-e/  IV,  671*,  ^tf n twry,  Jti64_!  ^tT, 
54lj,  A'lffMf,  JSOo. 

2S3S.  In  pnj^ing  upon  the  findings  and  sentence  of  a  court  martial, 
the  reviewing  officer  will  properly  attach  .s(M>HaI  weight  to  it'*  eomlu- 
sions  where  the  testimony  hn,?  Iiecn  of  a  contlicting  character.  This 
for  the  iva-son  that,  having  the  witnesses  before  it  in  person,  the  court 
was  (|ualified  (o  judge,  from  their  manner  in  connection  witti  their 
statenient'',  as  to  the  proper  Eueasure  *)f  crediliility  U»  be  aitachi><l  to 
them  individimlly.'  XXX,  3S3,  WJ,  May  and  Jw/i*-,  mO;  XXXV, 
W2.  A\s<juH.  Ifi7.',:  XXXVITI,  -r,-!,  atiii,  A'l.jmt  amX  Sejif'^mlwr,  Ift/C. 

2333.  The  reviewing  authority  should  pi-opt^rly  authenticati'^  the 
action  taken  by  him  in  any  cmc  by  suljscribing  in  his  own  hand  (add- 
ing his  rank  und  t-omnnand,  us  indicating  hU  legal  authority  to  act) 
tJie  official  .statement  of  the  same  as  written  in  or  upon  the  record. 
(See  §  21^t>,  ^',  antf.)  Iutpre,s»ing  the  signature  by  mean!*  of  asUuip 
isDOt  favored.  IV,  biM,  January^  1864;  XXil,  5i3,  Deovrnher,  J&OG; 
W^,Janu>iry.  1S67. 

8S31.  A  militury  Louiuiander  cannot  of  course  delegate  to  an  inferior 
or  other  officer  his  function  a.-*  reviewing  authority  of  procei^ing?*  or 
seutenco  of  a  court  martial,  xv-  ctmferreil  by  the  lU-itli  ur  HW(h  Article 
of  War  or  other  iitatutc.  Nor  can  he,  regularly,  authorize  a  ftaff  or 
other  officer  to  subscribe  for  hiiu  the  action,  by  way  of  approval,  dis- 
approval. Ac,  which  he  has  decided  to  take  upon  such  proceedings*. 
An  approval  purporting  to  be  subscribed  by  tho  commander,  "fty"' 
hb  staff  judge-advi-Kiite  or  other  stjitf  officer,  would  be  open  to  quej** 
tlon  and  quite  irregular;  as  would  also  Iw  any  ai-tion  subi-cribed  by 
SDcb  an  officer,  purporting  to  be  taken  "in  the  absence  and  by  the 
direction  of"  the  commandur.  IV,  507,  Janumy.  JS04;  VH,  V.*,  and 
VIH.  63it.  ./»/y.  J604;  IX,  :>7,  May,  JSG4:  XV,  bib,  -My,  ISOof  XVU. 
191,  August.  IUGfj:  XXVn,  297,  Oct<fbti\  ISO'^t. 

2235.  Action  taken  by  a  rfviewiug  officer  upon  the  proceedings  and 
iseuteuce  of  a  court  inartial  may  be  recalled  and  modified  he/vn-  it  1^ 

>s««  <!. (.'.  M.  o.  8*,  A. ti. u.,  \mi. 

**<«•  tlw  earlj-  i-juw  of  C»pt.  WVwncr.  Am.  Archiv.,  5th  Serien,  vol.  II.  p.  896.  So, 
civil  courts  will  ran-ly  interfpn',  except  in  aiaee  of  clf»r  iuitiHiiw,  with  vcrvliriM  of 
Joriefl  which  hHvc  liirntMl  upuii  th<.>  crvdiliilitv  of  witnesHcs.  Wright  <'.  Stale.  31  Ga. 
110;  Wbittuii  ..  Sluttf.  47  id  ^y" 
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publifthcd  and  the  paily  to  be  alTected  U  duly  notilicd  of  th^  same. 
AEU'i'  i*iu'li  tiuttfi'  the  actum  is  Ifcyoud  rcoHlI.  Theiiowvruf  ranl'mon- 
indeed  may  Iio  i-xcn-iwcl  so  loui;  as  any  part  of  thv  puuishment  iuipOM>d 
reiiuiin.-*  uiK^xwutf  d.  {See  §  ^44,  itnie.)  But  whuii  tliu  final  approval 
of  tho  fit'ntem'f  (oi-  otluT  in-tkiri  taken)  liff  Iweii  oiu'<;  o)fi<ially  coiimm- 
nifiited  to  the  accused,  tbn  fmiftion  and  authority  of  the  reviewing 
auUiorlty  as  such  over  and  rospet-tiritf  the  same  is  t.rhitu>it<tl i\fA  cnunut 
W  rfvivw3.  AiiappiTivalfannottlifn  1>p  .^ub)*!ituIcd  for  a<linHppn»'al. 
or  '•/.'<  f'f^u     VIII,  firiti,  ./«»*.  /W.J;  XXXI.  I'l,  iMuhvr,  mo. 

2236.  It  \-»  an  estab1ishr<d  priiu-iplc  that  when  the  Hnal  action  of  the 
ri'vii'ttiiij;  (iftifpr  has  Iwcn  published  iu  ordoiv  to  the  command  and 
notittcd  to  tho  lu^rusi'd,  his  power  of  approval  and  (lisjip])rovul  in  tli« 
i;aKs  \a  exhausted,  and  hiit  action  cannot  Iw  recalled  or  nioditied.  31, 
I2r».  Murvh,  /.*A9;  40,  ^i'l,  Apnl.  JS90;  80,  lT!t,  ./»».-,  Is9.i.  Whi-re 
a  deiMirtnient  fouiujaiitler  applied  to  the  War  Depoitnient  for  the 
return  of  the  prott-edings  of  a  tjuk!  in  order  that  he.  might  modify  hirt 
iietion  thereon,  /ufd  that  as  the  .same  had  been  formally  pi-omuIg«(ed 
in  orders  tiiid  Imd  duly  taken  effeet,  the  jKJWer  of  the  ii'viewing  officer 
over  the  case  wai*  exhausted,  and  the  applieation  eould  not  legally  bo 
eoniplii'd  with.     31,  !M!.  M'm'h,  1SS9. 

2237.  Where  a  reviewinjj  authority  haw  appi-oved  a  i*Dtcnee  whirh 
itf  in  exeessof  the  legal  limit,  but  whieh  can  bo  reduced  to  the  ^lame  by 
simply  cutting  off  a  part  of  the  puni-.hmeiit  without  changing  it  in  kind, 
it  is  within  bis  power  to  thus  reduce  it.  This  should  In'  done  in  an 
order  by  the  i-ovtewiiig  authority,  or  his  successor  in  command,  netting 
a^idc  as  void  and  inopcriitivc  thai  iiortion  which  is  in  excels  of  ihu 
legal  limit.  'I'he  preceding  section  should  not  bi-  construed  us  pro- 
eludltig  such  action.     Card  7363.  Norf-'inher.  1S99. 

2238.  Jlild  a  good  gruund  for  the  disapproval  of  a  sentence  that  the 
court  denied  the  re«jue-st  of  the  accused  to  have  summoned  a  clearly 
luateriat  and  important  witness  whose  lestiuiony  would  not  have  been 
merely  <'uiiudaTive.'     XLIX,  18.  Aj'rll,  fS-S-'i. 

2239.  It  is  bcyoiui  (he  [wwer  of  the  reviewing  officer  to  change,  by 
his  own  action,  a  finding.  Thus  where,  in  acnse  of  conviction  of  deaer- 
tion,  the  reviewing  authority  approviNl  so  niU4'h  <inly  of  the  finding  of 
guilty  of  di'scrtion  il-*  c^invictr-d  the  accused  of  «))wrnce-with<mt-leave, 
ftefd  that  he  thus  sulistituted  a  linding  of  his  own  for  thai  of  the  court, 
and  that  his  acliem  was  unauthorized.  XLVII,  *iOI,  Aii(rif(f..  Ji(8J,' 
49.  U:!,  f/rf,J„r,  JSfJl:  62,  -t.'.4,  Itrft^mhr,  IfiO.-i. 

2240.  It  is  within  the  authority  of  a  dei>artment  t^mmander,  fun 
reviewing  officer,  in  a  ease  in  whieh  a  soldier  of  his  command  has  U-en 

•BwG.C.M.O.   128.  A.G.O.  of  ISTBl. 
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sent^-nced  to  confinement  in  n  i>pnitcntiary.  to  deslgnato  a  particular 
pt'nit^^iitiary  within  siu'h  comnianH  fl*i  th^^  place  ot  eonfinonient-'     63, 

2S41.  A  sontf>nco,  to  forfeit  coilain  puy,  wii.s  approved,  and  liuch 
Hpproi'tti  pronmlfpitod  in  tM'd^Ts  of  Ki'K.  Mi.  18(i5.  On  March  IDth 
following,  the  rf-^-iowinj^  oHiccr  "rcvonsidorMl"  hif*  actioti  imd  by 
iinothtT  oi-dtM"  disapproved  the  -tentcm-c,  and  thij*  order  ■»»?»  aUo  pi"0- 
nnilpiti-d.  Jhid  that  the  latter  oi-dcr  was  of  no  effect.  The  tirat  order 
oxetutfd  tbo  forfeiture,  inaltiinf  theniuount  t'orfeiti.*d  pidilU-  money, 
and  exhausted  the  power  of  the  reviewiioif  authority.  40,  353i,^>rt?, 
JSOO. 

2242.  [iut  where,  after  the  reviewing  commander  had  approved  a 
sentence  in  general  oi-ders,  and  the  court  had  been  dmchr^?,  it  was 
discovered  that  thei'e  wa-^  a  f<ital  Jf/tvt  in  the  proceeding's  in  that  they 
did  not  show  that  the  t-ourt  and  judge-advocate  had  been  ^worii  in  the 
case,  luld  Ibat  the  commander  would  properly  issue  a  supplemental 
oi-der  declaring  the  pix>feedings  a  nullity  and  the  original  order  inoper- 
ative and  witlidniwn  on  account  of  the  defect.'  XLIX,  ttOS.  An(f(V)t, 
ISfio;  31.  125,  Manh,  Ifi^tU;  41.  Htf,  May,  JSiH);  42,  43i»,  Septeinhtr^ 
ISfKK     (See§  nViunU:.) 

2243.  Ill  acting  upon  the  proceedings  of  a  court  martial,  the  legal 

reviewing  oQicer  a<^t.s  partly  in  a  judieiul  and  partly  in  a  ininititerial 

capacity.     He  "decides ''and  "orders"  (par.  U'll,  X.  K,— i>.'.r>  of  IMIW; 

1U&7  of  ItN'l ).  and  the  <lue  exereice  of  bis  prupcr  funrtiuns  mnnot  be 

i-evisod  by  superior  military  authority.     Thus  fi'.lil  that  ii  reviewing 

officer  who  bad  duly  acted  upon  a  sentence  and  proniul^ratcd  hJ?^  action 
in  ordeiTi,  could  not  be  re<juired  \*\  a  higher  conimandei',  or  by  the 
Secretary  of  War,  to  revoke  such  lU'tion.  II  the  sentence  bu  deemed 
unwariiinted  or  excessive,  relief  may  bo  extended  through  the  power 

'Ji<^  A.  R.  Wl  (1042  I  if  liffll),  whicli  iiiak(vM^>)>ruvaJ  nf  S'«"rvl«ryof  Ww  iiecftwary. 

'f^ee  U.  C  M.  0.,  23,  l>ijpt.  L>akulft,  1S8^,  hrkmii;  nDiciu  void  w'uU'iuvif  aud  tvnaT\a^ 
to  duty  the  prisoTU'rH,  liotti  i-f  whom  wi?re  pening  (■niiflnenifint.  and  had  l»ppn  niidpr 
the  tcniiM  <>E  \hv  V'ii<l  sciiffiUfM  difliuiKiralily  ilwrliarv*-'!.  i^e  al*)  (i.CM.O.ZO, 
l>eut.('al.,  16^0,  whvnia  v<'idK'UlenL.'t!wu<eKt  K^id^i  thu'.lit!lioni>nibiediBcliar^'-  "<!aii- 
relled  "  and  the  primner  r«*tnrpd  to  d«ly. 

If  hnvreviT  the  rourt  han  nut  In-cn  •juwolvwd  it  mty  hei  iwonvened  to  amend  ila 
rp('<in)  to  conform  to  thn  iu*liial  fiu-tf,  tlial  if  to  make  it  ppt'ak  thelnitfa.  SeejAr.  19, 
S.  0,,n9,  A.ti. O.,  liHXJ,  ill  wtiiih  tlie  folliiwinK  in  j)miiiiirfBitM;  "  Hy  dirertion  ol  the 
IVwident, tliepentemeiu t!ie<'A--c  •  ■  *  piiUlu^liedinpamt^aiili  l,?»|iwia](*nien'. 
No.  214,  HeiiiUiimrtfn',  Sp|mrati'  Brigade,  I*rov'wt  (iiianl,  Manila,  l^hilijipine  I4aitds, 
Novwiiber  8,  IWifi,  is  m-t  a.»id<-.  The  n-i-ord  of  the  Irinl  faih-'l  ti>  shuw  that  the  iiifin- 
\<VTH  of  t  he  court  and  j^'i;;»^ advocate  were  wwi  irn,  and  on  b(-in((  ivlnrneil  j  hy  the  War 
iH'paniiii-nt]  f'lr  ni'i-erffary  tirlion  tlii'  coun  waa  nift  n-ciinvent'd,  an  ciiitemplated  by 
paragraph  2,  [laKefitl,  ('du'rl- Martial  Manual,  IS9S,  hut  iSe  judKe-atlvrM-at^*  tnterhned 
a  filatement  in  the  recurd  that  thenienitiei>of  Ihecourt  ann  the  judRe-ad vacate  were 
duly  HWom.  This  miinn  uhh  nnauihorixHl  and  invalid.  A  defective  rtwvnl  retnrned 
for  correctidti  <aii  tmly  lie  ameiidiil  t(i  iiniform  to  the  actual  facts  and  I'V  the  ixiart 
itaeU  on  reviaion  whoi  duly  rooonveaed  for  the  purpose." 
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of  pardon  or  remission;  if  void  for  wBat  of  jurisdiction  or  other  rauan, 
it  may  be  set  aside,      XLIX,  264,  Auiju^,  JSS.'.;  L,  553,  Jufi/,  MS6. 

2244.  The  publicution  in  orders  of  tho  nentonce  of  a  court  martini  is 
not  esHi-ntiai  to  g-ive  it  effect.  The  linal  iipproval  and  orders  of  ihe 
proper  reviewing  authority  are  the  e-sseniial  things,  and  actual  or  t^n- 
stnirlive  notie<>  of  this  may  In*  yiven  to  the  person  affected  otherwise 
than  liv  its  publication  in  onlt'rs.  whicli  is  in  fact  .^imply  for  the  aake 
of  convenience  and  example.     Ciiixl  12*Jrt.  Aprils  1S05, 

2245.  The  formal  disapproval  by  the  reviewing  authority  of  an 
aoquitt-nl  is  a  naked  non-concurrence  in  the  conclusions  of  the  court, 
and  is  without  Ux^al  efff  upon  the  status  of  the  acca-ied.  He  still 
remains  legally  not  guilty.     Card  1+18.  Jkh^,  1805. 


EEVISED   STATUTEb. 

2246.  The  Revispd  Statuto,s  aits  a  ninglc  act  of  Congress,  which, 
in  the  absence  of  any  special  provision  as  to  the  dut«  on  which  the 
EUUie  (or  any  paii.  of  the  same)  should  take  effect,  went  into  opemtion 
on  the  day  of  its  approval  by  the  l^resident — .lune  2:i,  1874.'  The 
date  of  the  t-ertiticate,  puhli.>lied  witii  the  same,  of  the  Secretary  of 
State,  \\7.,,  Vvh.  22,  1875,  simply  lixe.s  the  tiuiu  at  which  the  cunlvntt* 
of  the  printed  volunio  hecnuie  evidence  of  the  kws  therein  contained. 
XXXVr.  tiSi).  Auifu^t,  JS75. 

2247.  The  laws  relating  to  the  army,  embraced  in  the  lU'vised  Stat- 
utes, liccaiiie  operative  as  to  the  army  upon  the  approval  by  the  Presi- 
dent of  the  htidy  of  the  revision,  irrespivtiveaiid  Independently  of  any 
publication  of  wnch  laws  in  gencni!  orders.  XXXVI,  660,  Sept^nt- 
ItT.  Wo. 

2248.  lUd  Ihatrin  act  of  l>t5t!.  authorizing  the  tmnsfer  of  certain 
lands  in  Floriihi  {which  had  been  reserved  for  military  purposes)  to 
the  Secretary  of  the  Interior,  with  thi<  consent  of  tho  Stvretary  of 
War^  and  their  dls|>i>sltioii  and  sale  as  public  lunds—  belonged  to  Ihe 
class  of  "provisions  of  a  local  or  tcn]]xiniry  character"  indi*«t«l  in 
the  proviso  to  Si'c.  .*»ii!M>,  Kev.  Sts.,  aiid  was  therefore  not  rep*'nle<l  by 
»uch  statutes,  but.  luiving  I'cmahifd  imexecut*>d,  might  legally  be 
exocutod  at  this  time  (187S).     XLI,  '2ih,  April.  lS7fi. 

'  Since  the  date  of  tliia  oi»nioa,  thu  revision  of  1ST4  has  Iwpii  itmsif  ruviM<d,  under 

111  itrt  of  (.Viii)cr0tti  of  March  2,  1877,  and  Ihe  Tv-reHaioii,  pulf]L'<hL*<l  iu  187^.  mul  cvr- 

'  titled  tu  by  Uio  Secretary  <>(  Stat*;.  furi<^ilut*^  "t*^j!»l  ividvui-..-  oj  ||k>  l«w«  ilt»-n?iii 

ctiiiniineil.  '     This  sei^md  rpvisiim,  howt-ver,  in  m>t  a  iilw  tmiuu-.  but  mvrvly  u  " ukw 

eiiiticiu"  (>[  tho  Keviwd  StatiiteAof  1H74,  with  uililitioTin  uiiiJ  corroctionit. 

C'lidvr  a  jyint  resolution  of  l.bc({re«p,  of  Juhl"  7.  ifW*u,  mi'l  an  iw-t  nf  April  3, 1890, 
a  Kiipnlem^it  to  Ihfl  Revined  BtatiitPH  was  pul>liHli«d,  by  wliich  tl»«  reviiiion  wa* 
l>ri>ii]iIii<lH)wii  l<>  M&rch  3, 1891.  By  a  accuiia  vulmiiu  of  tiKMHijijilciiifnt,  tlii-n^vlAiun 
han  liven  broui^lit  down  to  MaR-h  3,  18WI. 
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REVI8I0H. 

2249.  Where  the  recoi'd  of  a  trial,  as  forwardwi  to  the  rcriowing 

authority  for  his  ai-tioii.  U  AecmcA  by  him  to  exhibit  ^■wmL'  error, 
omi»i<ion,  or  uthor  defect,  in  thp  proceedings  capable  of  iH'ing-  .supplied 
or  remedied  by  the  court;  as,  for  example,  an  iiindequato.  illegal, 
or  irregular  sentem-e,  or  a  finclin|>  not  authorized  by  the  evidence;  or 
an  ouiisyiori  of  somr  materia!  matter— as  a  failuiT  to  prefix  to  the 
record  a  copy  of  the  conveiiing'  order,  or  to  autbentioflte  the  proceed- 
ings by  the  sig'natuiv?  of  the  president  and  judge-advoeato,  or  to  enter 
the  proper  statement  as  to  the  members  pi-eaent,  or  to  recite  as  to 
the  offering  to  the  aecu!4ed  of  an  opportunity  to  object  to  the  same  or 
a.**  to  tlie  tjualifying  of  the  court  by  the  pre.-M^ritx-d  oaths,  or  to  fully 
record  the  plea,  finding  or  sentence;  or  jwrne  mere  clerical  ormr  in  a 
matter  of  form;— the  coui-t  may  and  in  general  properly  will  >ic  recon- 
vened by  tlie  order  of  the  reviewing  officer  (the  convening  HUthority  or 
hiF<  f-ucce.s«jr  in  the  conuuand)  for  the  pui'pose  of  correcting  the  n-cord 
in  the  faulty  particular,  provided  a  correction  lie  practicabli-.  In  a 
case  of  an  omiMiou.  the  object,  of  cour.'-e  i.-*  that  the  rn-ord  may  be 
made  to  conform  with  the  ,;^/f'i*.  If  the  fact  is  that  thi-  procwding. 
ajtjtfiren/fi/  merely  omitte<l  to  bi>  recorded,  wat«  m-tualh/  not  liad.  the 
proposed  oorrcctioii  cannot  of  course  Ix'  made.  There  is  no  limit  to 
the  numljer  of  time!*  thai  ii  court  may  i>o  reconvened  for  a  revision  of 
its  proeecdinga.  It  is  not  often  however  reaa-iembled  a  second  time, 
where  it  declines  on  thi-  first  oci-axion  to  make  the  correction  desired. 
I,  487.  JJarmhcr.  /WJ;  II,  l."»4.  A/prif.  J-'^/J-i;  XI,  40i>,  F'.h-n.iry, 
1966;  XVI.  2<ia.  jV«»/.  JH66;  XXVIIT.  'iSO,  December.  ISfifi;  304, 
Jomiary,  ISfJU. 

2250.  The  order  rea«»embliug  the  coui-t  will  properly  ludicat*'  the 
[Mirticular  ur  i>articular»  as  to  which  a  revision  or  correction  is  de-iired, 
or  refer  to  papers,  accompanying  it,  in  which  the  suppo^^'d  omi'^Hion 
or  other  defect  is  :*et  forth.  XI,  V-i,  J\'^'Ynifvr,  /.s'fi.J.  Whether  to 
make  or  not  the  proposed  correction  will  be  in  the  di»ei*etion  of  the 
court.  The  reviewing  authority  cannot  i>f  coni'se  compel  and  would 
scarcely  be  aiithori/.i'd  to  trmnmirnl  the  court  to  make  it.  \  11,  112, 
37«v/«/.(7-,  JS(J3;  XXXI\',  435,  Sej/fernher.  I97-i. 

2251.  A  correction  can  Ir'  iiwdeonly  by  a  legal  court.  At  leawt  five 
therefore  uf  the  infmtx'i><  of  the  court  who  acted  u|»)n  the  triHl,  nm8t 
be  present.  Thai  there  are  fewer  mem^aji'S  at  the  re-:w-<i-nibling  than 
at  the  trial  i*<  iumiaterial.  provided  live  are  present.  XXXV,  )jo6, 
Ocldbcf.  IS7i.  The  judge-advocate  should  be  present.'  1,487,  Decern- 
b€j\  1862. 

•U  tho  court  cloWM  he  ahould  witbdnv  (Mt  of  SvAy  2T,  DWi,  ».  S). 
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2252.  It  U  nut  in  g^nerul  ncvennary  or  de«irabl«  that  tbe  accUMid  be 
prt'MMil  nl  »  revision.  Where,  however,  iiny  ixijsslMe  injustii^  niay 
result  from  ]m  aheeuce.  bu  »hould  1>c  required  or  peniiitted  to  be 
pr(.'»uut,  and  with  rouniicl,  if  preferred.  Thus,  where  tbe  defect  to  be 
corrected  (-unMintM  in  mi  oniisriion  pro{>erly  (o  t4et  fortli  a  Npceiul  plea 
made  or  objection  takt-n  liv  the  aectiMed,  it  niuv  >ml>  dcriimblii  that  he 
should  bif  present  in  order  that  he  may  1«  heard  a**  to  the  proper  form 
of  tbe  pixtpoj^ed  <-orrec-tion.  VVhei-c  the  error  in  t:U-rU'al  merely,  or, 
thoutfh  relating  to  a  material  partieulur^  foiiKi>'t»  in  the  omi^ion  of  a 
formal  statement  only,  the.  presence  of  the  accused  is  not  in  ^tieral 
polled  for.      IX.  t553,'x^7rf<*w/»rf.  ISG4, 

2253.  It  is  now  fK;ttI«l  in  our  law  that  a  court  martial  is  not  empow- 
ered, at  this  proceeding,  to  take  or  receive  te-itimony.'  XVI,  5ft2, 
Sr-jft'^mhcr,  ISt}6:  XIX.  -il.  <fci<^-r,  18G5;  XLU.  :i75,*  April.  1S79. 

2254.  The  amendment  i-an  only  >ie  made  by  the  (-ourt  when  duly 
ris-onvened  for  the  purpose,  and  when  luwie  inu.st  be  thi-  act  of  iha 
court  'i"  "iif/i.  \  correction  made  by  the  president  or  other  un^niiier, 
or  by  the  judge -advocate,  indctM'ndciitly  of  the  court,  and  by  meaoH  of 
nn  erasure  or  interlineation  or  olhcrwise,  h  unauthorized  and  a  <^ruve 
irn'gularily.'  XXVIII,  HiH,  Jatmary,  ]HG9.  Tbe  corivction  luutil  l>e 
wliittly  made  and  re<-ordt.<d  in  and  by  the  fornml  proeeedingK  upon  tbe 
revision.  Tbe  record  of  the  corivction,  as  tlius  made,  will  refer  of 
("our^e  to  the  pi^^e  or  p«rl  of  the  record  of  the  trial  in  which  the  omis- 
sion or  defect  m-curs;  hut  this  pan  of  the  record  must  be  left  precisely 
Bs  it  stund»4.  Tlie  <tiurt-  is  ii((  more  authorized  to  correct  tbe  snuie  by 
erasure  or  inteillneution  on  tbe  page,  or  by  the  sulistitution  fur  tbe 
defective  p«frtiori  of  a  re-written  eorreeted  statement,  than  would  be 
the  judge-advocate  or  a  member.  TI,  1'7.  Marcfi^  l!^(i-i;  XI,  98,  Xi/fein- 
her,  7Wf;  XV^I,  2i>^,  Jfiy,  m).',;  XXXIV,  -HH,  Amjugt,  1873;  XLV. 
439,  Sepi^mfk-r,  I^H2.     (See  §§  2136,  /,  and  3143,  a/t^-.) 

2256.  AVlierf,  after  a  sentence  Imd  Iieen  dniy  adjudged,  and  the  reeord 
forwanicd  to  ihe  reviewing  ofticer,  a  majority  of  the  meniberrt  of  the 
cotirt  transmitted  tn  him  a  wntien  Ntjitemi>nt  to  the  efToct  that  the  mn- 
tenee  WM*t  inteiidwl  to  have  a  certain  nieanitig  not  conveyed  by  \tA 
terms — *'.  (-.,  wa>t  not  intended  to  operate  as  a  forfeiture  of  eeilain  pay 
clearly  fnrfi*it<'d  by  it  as  re<«)rded — /w/f/  that  such  irregular  statement 
coidd  havetjo  effect  as  a  eorn'etion  of  the  sentence;  that  the  pro|xise<l 
cori-eetion  could  only  be  made  by  the  court  itself,  after  having  been 
roeorvenedto  reconsider  the  sentence.     XXXIII,  3-17,  S/'pt^mher^  I)i7S. 

2256.  The  reviewing  officer  himself  can  have  no  authority  tc  make  a 
corre<tion  in  any  part  of  the  record.     Thus  where,  upon  a  spei'itica- 

'  See  G.  O.  47,  Hdqn.  o(  .^my,  187&. 

'  Se«  p«r.  19,  8.  0.  W,  A.  G.  O.,  1900,  qnot^  tn  note  to  |  2242,  tmtf. 
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tioii  duly  setting*  fonti  u  military  uffeucc.  h  c«)urt  martial  found  an 
accuwKl  "faulty  hut  without  cviruinality,"  and  the  i-eviewiny^  t-om- 
maiKler,  in  disapproi-iug  this  toiitradictoi-y  linding,  ordered  thut  the 
words  after  "guilty"  l>e  treated  as  struck  out  of  the  record,  /«V*/  that, 
howerer  objectionable  the  tindinj:,  ihereviewinijf  officer  could  n<it  him- 
self Hwaunie  to  correct  it.  If  he  desired  it  amended,  he  Hhuuld  liave 
fonnally  reconvened  the  txiurt  for  the  purpose.  XIT,  26'i,  Jitnvary, 
JSG.j.  Nor  hiLj  the  War  Department  authority  to  correct  the  tiudings 
or  sentenct'  of  a  court  uiurfial.     t'aul  1(}24,  D'^cemU^^  1895. 

2857.  Where  the  court  hiis  been  di^mtvt'd.  or,  by  reason  of  any  cas- 
ualty or  exigency  of  the  Mervice,  cannot  prnctlcaliy  be  ri'cunv«ned, 
there  can  of  course  be  no  correction  of  \X»  proceedint(!i.  XKXI,  108, 
\I>i}Cimther^J870. 

2256.  The  procedure  here  contemplated  is  nf  course  quite  distinct 
from  ibe  ordinary  rt?vir«ion  iind  corn;ction  of  it**  proceeding**  by  a  court 
martial  from  day  to  day  during  a  trial  and  )H?fon,'  the  record  i«  t-om- 
pleted.     XXVll,  581,  Mareh,  JSV9. 

RIGHT  OF  WAT. 

2299.  Where  an  act  of  Congrews  gnini.'s  to  an  inilividunl  or  corpora- 
tion a  right  tif  way  (or  other  fi-anchine),  no  fonnul  mr'jtftitu;  of  the 
game  h  nm-s^ary.  By  aimply  acting  under  the  grant,  the  gi'autee 
accept;*  the  ^ame  with  all  its  conditions.     69,  41^,  ilAry,  IffSJ. 

2260.  Where  n  grant  of  a  right  of  way  i*  made  by  the  I'nited  States 
to  ft  partiruliir  grantee  over  lands  of  the  United  States,  but  without 
dcMgnating  the  precise  .strip  of  land  in  the  entire  body  of  land  which 
in  to  be  occupied,  it  is  held  by  recent  authority  that,  if  the  grantee 
selects  such  way,  and  the  gi-antor  does  not  objet-t  to  *nch  snelection  but 
silently  acquiesces  therein,  he  sufistantially  conxtitutes  the  grantee  his 
agent  for  such  selection,  and  hini-self  join.-*,  in  law.  in  the  selection, 
and  the  title  to  the  tract  j-elected  pa-^^ew  to  the  grantee.'  TItis  ruling 
/(.'/(■/  applitiiblo  to  the  *«.•*&  of  the  right  of  way  thi"ongh  the  Fnrt  Ijeav- 
enwoiili  military  re.sorvation,  granted  to  the  Kansa.'^  and  Missouri 
Bridge  Company,  by  the  act  of  .Inly  ^o.  IKfW,  c.  170.     80,  39fi.  D^f/n- 

2861.  The  right  of  way  gninted  to  tlio  Northern  Pat-itit:  Itailroad 
Cotnpany  by  sec.  2  of  thy  act  of  July  2, 18W.  c.  217.  unlike  llie  grant 
of  land*  by  !.)■«■.  :\.  \sw>i  (Subject  to  no  exception)*  or  limitation.-.  So, 
h4ii  that  the  fact  that,  wubj^equenlly  to  the  date  of  the  act,  the  Presi- 
dent reserved  land  on  the  line  of  the  railroad  for  militaiT  purpose*, 
before  the  coinjMny  had  definitely  fixed  it.*i  line  and  filed  its  maps, 
did  notaflect  the  right  of  way  an  graut^^d  by  the  act,  and  thatituch 
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way  was  not  int«iTupted  by  such  reser\"ation. '     XLIX,  357,  Ociither^ 

isk. 

2262.  WImrii  an  eimcliiteiit  of  Congress  (the  Kiver  and  Hurtiur 
Apprupriatiuti  Act  of  Sepl.  10,1890)  reiiuired  the  Secretarj' of  War 
to  "ai-'quirc  tlit*  titlf"  to  ci'ilaiii  l)iiid>>  ^utticienC  for  a  right  of  wuyfor 
R  canal,  yi''/t/ timt  a  cuntiiK't  of  conveyance  made  with  (he  owner  of 
the  land,  a  niiliuad  (.-oni|}any.  hy  which  a  xue  wun  g-mtiteil  of  »uclt  way 
jointly  with  the  company,  wu«  nut  a  coiuplianc«  with  the  law,  ami  that 
if  no  hotter  title  could  b<^  ohtiihipd  by  a^i^-cment.  tlie  Secretary  .should 
pitx^ecd  to  the  alternative  (niithori/iNi  in  the  art)  of  causing'  the 
prpmisps  to  be  coudeinued.     51,  1K4,  •/aimui-i/,  IfiftS. 

2263.  Theft4-t  of  SeptiMiiber  It>,  16SS,  e.  ItW!).  ivlating  to  rights  of 
way  of  niilroad-s  thioui.'h  water- reserve  lands  in  Wisconsin,  ixiutirum,  an 
to  that  I^lale.  the  rightw  of  way  yi'iven  by  the  act  of  March  3.  1875,  c. 
152.  32,  22Z,  May,  J6'JiH.  Bnt  the  act  of  1888  Il-hvcs  tlie«'  righte 
still  Mibject  to  the  right  of  llowage.  which,  under  the  authority  of  the 
Vuiled  Statci^.  amy  need  to  l«!  reported  to  in  eoniiecUoti  with  the 
iuiprov^DJent  of  the  Mi»»ii^sippi  River,  and  Hubject  aliso  Ut  the  condi- 
tion that  no  railroad  com{jany  !*haLI  take  material  for  construction  from 
the  water- reserve  lands  outside  the  right  of  way.  33,  4Sit,  Jul//,  ISHi). 
Where  the  loc-ation  of  a  raikoad  ha»  been  approved  by  the  St'cretary 
of  the  ItiteritM-,  and  its  right  of  wa.i  ijerfected.  lunler  tlio  act  of  1875, 
it  ij^  iint  retiiiired  tlmt  theriB  ^hould  bi>  a  re-api>roval  liy  the  Seuretarjr 
of  War  under  tlio  act  of  I8H8.  31,  a:»:i.  Aprils  J/ifi!f;  33.  156,  June^ 
JSHif,  An  approval  by  the  8ucrelaiy  uf  War.  under  the  act  of  1888, 
of  the  ItM-atioa  of  a  right  of  way  for  a  eertai  ii  milroad,  not  reaniinifniileil 
until  the  conipuny  lile  with  their  appHciition  a  |Hn'feet  pi*tdUe  and  full 
and  iiiinutc  description  of  the  proposed  line.     29,  :i'»8.  •/unr/an/,  !Hii9. 

2264.  Questions  of  rights  to  the  use  of  wattr  in  State?  and  Ter- 
ritories where  the  rainfall  in  not  KufKelent  to  supply  the  hind  with 
water  for  irrigation,  are  determined  by  rules  not  found  in  the  iH>nimon 
hiw.  In  Ktiglarid  and  generally  iti  this  country  the  rightof  one  person 
to(*oii(U»-t  water  over  the  land  of  another  is  an  iutcrast  in  real  extate 
which  must  be  i-onvoyed.  by  deed.  In  dislrict*-  where  there  is  wutlieient 
rain  to  fertilize  the  land  there  \s  no  ivason  for  dLsIinghtiKhing  thia 
interest  from  otJier  en^emeutt^  in  the  soil,  lu  regions  whore  the  fer- 
tility of  the  soil  is  dc[M'nderit  \.\\Hm  irrigation,  ii  dilTerent  principle 
arises,  liy  it  thu  right  of  a  person,  who  cannot  othenvif»e  secure  a 
necessary  supply  of  water,  to  enter  the  land  of  another  for  such  pur- 
poHe,  is  ivcugnized.*    The  uae  of  thid  right  is  aeeured  and  regulated 

•SwRuilroiwlCo.  r.  Baldwin,  103  V.  S.  4:'rt;  IS  Opine.  At.  Gen.  »7. 

*Yiinkt-r  f.  Nk-holn,  l  Col,  SSI.  But,  ittieemt),  that  in  tliu  alisenre  L>f  olatuce  tht* 
pervon  wuuld  hmvt-  lui  t'\\i\\1  t»  miistrni'I  a  liili'h  un  Iht!  litada  of  another  vrithoot  th« 
owoer's  consyent.    iiouM  oa  Watcn,  lid  ediUuu,  }  'iSi. 
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by  statute  in  the  westeru  States,  iiud  is  further  recognized  by  Con- 
gress in  the  lut  of  March  3,  1891,  c.  561,  a.  18-20,  whii-h  exteiwls  to 
iiidiviUualsuud  asMociatioim  the  right  to  enter  thej/ithfic  laiiHf^  luitl  i*es- 
ervutioiis  of  the  United  States,  and  have  a  right  of  way  upon  the  ^^me 
for  the  construction  of  irrigating  ditches.'  So  W'f  that  where  an  indi- 
vidual had  constructed  such  a  ditch  over  the  soil  of  a  military  rcsemt- 
tiou  in  Wyoming,  after  tiling  the  map  of  the  line  of  the  siune  required 
by  s.  20,  of  thft  act.  his  n^o  of  tlie  water  could  not  bo  controlled  or 
internipteii  by  the  military  authorities  so  long  as  he  did  not.  by  the 
location  of  his  right  of  way  "  interfere  with  the  proper  occu])ation" 
of  tho  reservation  by  the  (iovernnient  (sec.  18  of  the  act).  XLIX, 
»7.  Mai/,  ISSrj,-  55.  :itJy.  Stpt<:mber.  1S9^. 

2265.  By  sections  18  and  20  of  the  act  of  .March  3.  1891  (Stf  Stats. 
1110- i!),  the  right  of  way  is  gniuted  across  the  public  lands  and  reser- 
vations of  the  United  States  for  the  4^x>nst ruction  uf  irrigaltng  diteho-^, 
subject  to  the  approval  of  the  location  of  right  of  way  across  a  reser- 
vation by  the  di'purtnient  ttf  the  Ciovernuient  having  jurisdidion  of 
such  reservation.  Where  the  Secretary  of  W^ar.  under  this  statute, 
approved  the  location  of  a  right  of  way  aci-oss  a  military  nwervation, 
but  subject  to  certain  conditions  fur  the  Wnclit  of  a  third  i>arty, 
/kA/  that  the  .s«<ivUiry  of  War  wa^  without  aulUority  to  comjjcl  the 
grantee  of  the  right  of  way  to  comply  with  the  conditionB,  or  to  deprive 
him  or  his  assigns  of  such  right  of  way  on  account  of  his  or  their  fail- 
ure to  comply  with  the  conditioriH.     Card  llHi3,  May^  ISlHi. 

2266.  The  vesting  of  a  right  of  way  in  tho  United  States  does  not 
merely  authorize  the  GovernnteTit  to  .send  It-s  agents  and  einployees  on 
t-he  land  for  purposes  of  construction,  &v.,  but  en(ioWH  it  with  .such 
right  and  control  \\s  to  enable  it  to  ke<?]>  the  way  open  and  ensure  its 
continueil  use  for  the  puquwe^s  designed.  But  where  it  was  pii>posed 
to  cede  to  the  United  Stale?*  a  right  of  way  from  a  city,  by  one  of  its 
laid-out  streelo*.  to  an  adjacent  national  cemelery,  /j<Aif  that  the  luunici- 
]«illty,  in  the  iiUsiMice  of  siiecitic  authority  conferrpd  by  the  legislature, 
was  not  cniiM)wered  to  convey  such  a  right,  but  that  the  legislature 
alone  could  do  ao,  )U8t  as  the  logiwlature  alone  could  vacate  or  diacon- 
tlnue  a  street.'     30,  4.5,  Jamitfrtj.  ISSff. 

2267.  So.  hfAtif  that  an  appropriation  made  by  Congrejis  for  construct- 
ing a  road  from  a  city,  thrruigh  one  of  its  .■^troctf,  to  a  national  ceme- 
tery, could  not  legally  lie  expended  upon  a  right  of  way  gniiitod  by  a 
city  ordnance,  the  Irgi.-^lature  not  having  di'Iegatod  such  jiiriMdietion 
over  it*  streets  to  tho  nmniciiwlity.  which  could  not  therefore  transfer 

'As  to  Iho  opL'raUon  of  the  art  o(  .lulv  28.  lSfi6,  and  other  prior  fnactmi-ntii  relat- 
ing to  Ihid  »ul>i«i,  we  flnxtcr  >\  \VnU>r'L'onipttiiy.  101  l'.  S.  2T4;  Stiirr  i.  Iteck,  133 
iii.  ."Wl.     Sev,  alBti,  'ttmlil  mh  Watvrn,  3d  vditinii,  \  WL'.  mill  »ut(irjnti»-e  i.'ite<l. 

'Dilluu  uu  Muiiii--5pul  C<jri>unLtiutii<.  u47.  ti&2,  mR;  Krcigli  i .  Oliicagu,  83  Ilia.  407. 
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to  a  third  piirty  &  pormaiiciit  ijroiJPity  theifin.  64,  423,  -ftdy,  189B. 
/[tj4l \\mX.  where  ^ucb  u  iiiunuipulity  had  not  hocn  empowered  to  coo- 
VDV  a  right  of  way  outside  its  ooi-pomte  limits  the  conveyance  Hliould 
be  nmde  diit'ctly  to  (he  I'niled  States  from  tlic  individtml  owners  of 
the  land,  and  timt  for  the  latter  to  convey,  mediately,  to  the  city  would 
be  an  nnnecessary  proceedinjf.     29,  rtS,  6tf,  JJt(.'r^Hhf}-,  1888. 

2268.  Without  express  authority  from  Congress,  tlie  Secretary  of 
Why  cutinut  gmiit  to  railway  companie^s  rif^ht»  of  way  over  the  lands 
of  the  United  States*  under  his  control,  but  ho  has  frequentl}'  by  revo- 
cable lirense  unintcd  pcnni»>«ion  to  lay  and  maintain  railway  tracki) 
upon  such  government  lands.  Cai-ds  :;41.  An^mt^  ISOhi  6o39,  June^ 
189!). 

BIV2B  COMHIBSIONS. 

2269.  Uildihai  the  :iia)M  prepared  by  the  Mis-tis-sippi  commi.<«ttion. 
under  appropriations  by  C-V>ngi*ess,  may  legally  he  disjiosed  of  at  the 
diacrotion  of  the  commission:  it  being  evidently  intended  by  Con- 
gress that  the  inforauition  tliereiu  contained  should  be  made  public 
and  circulated  for  the  public  usi!  and  henetit.     33,  SitJ.  -/u/y,  1889. 

2270.  y/f-W  that  the  Mi^siiisippi  Rivert^mmission  derived  no  author- 
ity fixim  the  .statutes  relating  to  its  ftuiciions  to  mabe  allotments  of 
the  moneyB  appropriated  iiy  Congiv-v*  for  the  improvements  proposed. 
Its  province  is  to  indicate  to  Congre^  what  intproveutetite  are  needed 
and  how  much  should  be  appropriated  therefor.  It  ha.-*  no  authority 
to  dUlmis*;  money  appropriated.  An  aliotim'tit  made  by  it  \a  to  lie 
treated  by  the  Seeivtary  of  War  as  a  recommendatinti  only.  The  Sec- 
i-etaiymay  a<lopt  tJic  recoiinneiuiation,  but  in  thiutisburKement  should 
not  omit  any  of  the  work^  spt-cially  de^ignated  by  Congress  in  the 
appropriation  act.     43,  {"<',  (ktohtT.  !8!)0. 

2271.  Ihtd  that  the  allowances  for  the  traveling  expenses  of  the 
rivilian  mcnibcm  of  the  Mississippi  and  Missouri  river  connuisaions 
were  not  regulated  by  any  order  of  the  War  Ucpartment  regulating 
thy  allowancod  of  civil  iMuployces  of  the  military  cstablishnuMit,  but 
were  such  a.-s  are  fixed  by  statiite.  Tliey  are  not  thua  necessarily  four 
dollars  pf'r  dU^m^  .since  the  statute  hiw  provider  for  the  reimbursement 
of  their  actual  necessary  outlay,  which  may  be  more  or  1p«s  than  this 
allowance.     44.  477,  Janwtri/.  189L 

2272.  The  duties,  under  the  law,  of  the  Missouri  River  Commission, 
composed  pai-tly  of  civilians,  relate  exclusively  to  certain  work  quite 
other  than  the  p-.tablishing  of  hmhtr  ?«Vif*.  It  is  therefore  not,  as  a 
body,  .subject  to  the  direction.-*  of  the  Secretary  of  War  in  the  matter 
of  establishing  liarUir  lino«,  nor  arc  the  civilian  members  gubjeet  indi- 
vidually to  bis  orders.  Thus,  while  they  may  consent  to  establish 
Buch  lines,  it  is  preferable  for  the  Secretarj-  to  cause  such  work  to  lie 
done  through  engineer  officers  of  the  army.     56,  818,  Octolvr^  J89S. 


8AI.E   OF   ARMS,  AC,   BX   BOLDtERH. 


639 


SALE,  Ac.,  OF  ARMS,  Ac..  BY  SOLDIERS. 

2273.  //»id  that  the  proWjtions  of  r.  33,  c.  75,  uct  of  March  a,  1«68, 
prohibiting  the  sale,  fi^.,  of  thoir  anus,  &c.,  by  jioldieis,  and  declaring 
that  no  right  of  property  or  possesion  >boukl  be  ac^iuircd  therehy. 
&c.,  vevre  not  limited  in  tlieir  operation  to  the  period  of  the  civil  war, 
but  were  «lill  in  foi*ce,'  and  that  an  officer  of  the  army  would  there- 
fore be  uiitliorized  to  seize  araia,  &k\,  diiitposod  of  contraiT  to  such  pro- 
hibition, whenever  and  wherever  found.  XXll,  i>2.'j,  Jhv^mhrt\  IfUMi. 
But  ina^nmrh  a»  there  have  been  xuridry  autborize<l  sales  of  uriiu  and 
othvr  ordiiaiire  store*  n\rwv  the  end  of  that  war,  adnis*!<l  that  officers. 
before  making  eeizuret<.  abould  assure  thututtelveK  that  thi^-  purtiesi  in 
pusriCKsiion  have  not  acquired  title  in  a  le^^l  umnner.  XXIX,  1S7,  tJU4, 
Amfuat,  JS(j'9. 

S274.  A  person  who  illegally  purchases  army  clothing  from  u  ituldicr 
cannot  now  l»e  proceeded  againut  for  inei-ely  purcbnaing  or  receiving, 
under  the  exi(»ting  law  (Sec*.  l:i-ta  and  374S,  Uev.  St.-*.);  but  If.  in  so 
pui-cba»iing.  he  aids  a  soldier  to  de^rt,  be  is  subject  tu  trial  and  pun- 
ishment under  Sec.  ."'455,  Rev.  8bt.     80,  »71,  ./u/y,  Jit&J. 

2275.  Sec.  ;1T4.H,  Rev,  Stw.,  providetf  that  clothing  furnL-'hi-d  by  the 
I'nited  States  to  a  .soldier  shall  not  Imj  bartered,  exchanged,  pledged, 
loaned  or  given  away,  and  that  no  person  not  a  soldier  or  officer  of  the 
I'nited  State?*  who  han  possession  of  any  such  clothing  so  furnif^hod 
and  which  has  been  tlie  subject  of  such  sale,  barter,  elv,,  shall  ha\'t:any 
right,  title  or  inteit'.st  therein,  but  that  the  wune  may  be  seizt^  and 
tuken  wherever  found  by  any  officer  of  the  I'niU^d  States,  civil  nr 
military,  and  shall  thereupon  be  delivered  to  any  ([uartemiuster  oi' 
other  offici-r  authorized  to  receive  the  same,  that  the  po^vscrsaion  by  u 
civilian  of  clothing,  etc.,  furnished  to  a  soldier  sliall  be  presumptive 
evidence  of  the  sale,  barter,  exchange,  etc.  The  langiuigc  uf  this 
statute  indicates  that  a  suuuuary  i!>etzure  is  intended  Co  Ik  ButbortKod 
and  the  fact  that  the  military  olHcer  if*  uuthorizeil  (o  seize  the  pri)|M'rtv 
ehows  that  no  writ  or  otlier  process  of  the  courts  is  required.  Hut 
while  the  power  to  summarily  make  the  seizure  exists,  the  officer 
authori/t'd  tti  take  possession  of  the  pixiperty  may  also  assert  his 
rights  through  the  courts,  and  this  latter  cuuri^e  may  Iw  in  many  casea 
the  preferable  and  better  one.     Card  5808,  Xtrvember,  1S98. 

*8i«*  tlie8<>  pruvunoHB  m  now  iacorpomtecl  io  the  Uevised  Statutefl,  tn  Seca.  1312 
uid  3748.  TliiT  further  proviHJon  <i(  tuu  i>nKinal  Art  making  punishahle  with  line 
and  iniprlMjimient  i>ei>iHi!)  pllrvhil^iTl);  from  SL-ldierottieir  anuit,  vquipinfrnts,  clothing, 
dec.,  hin  tiut  bevu  rulained  iu  ibe  Itvvised  Statutes. 
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2276.  Ai>oldierK  title  to  clothing  isi-^icd  him  ii^aqiialiHodonc,  requir- 
ing that  he  usR  it  In  tho  horvire  while  it  is  fcrvicenble  and  he  is  yet  a 
j^oldier.  But  on  hi.s  dLschm*ge  his  title  to  sm-h  i-kithinj^  hercmies  ttli»o- 
lutc  and  he  may  then  .sell,  etc.,  the  sanm  to  n  eiviliiin  und  pive  a  vulid 
title  fo  it.  //</(/,  llierrfore,  thai  Set!.  3748,  l{ev.  Sts..  did  not  apply 
in  the  ca»e  of  such  >>ale,  barter,  etc.  by  a  diM-hargud  ^sotdier.  Cardi] 
530.S,  yifMnther,  Jim. 

SALE  OF  CONDEmrED  STOKES. 

2277.  In  view  of  the  general  authority  vested  in  the  President  and 
Secretarj"  of  War  by  the  provision,  in  regaixi  to  the  *ale  of  militiirj 
stores  daniHgpd  or  un.^iiitable  for  the  public  service,  of  the  a«-'l  of 
March  S,  1855  (now  rontained  in  Sec.  1^1,  Rev.  St.-*.),  ^eld  that  such 
stores  niiffht  loj^nlly  be  sold  en  credit,  if  such  mode  of  disposition  was 
deemed  for  tlio  public  iiitei-est.     XXIX,  Xi(},  OcU^->\  tmS. 

2278.  Ilvld  that  tin  offirer  of  the  army,  duly  charged  with  the  duty 
of  making  a  jyilc  of  damafjcd,  Ac.,  medical  supplies  under  the 
authority  <if  SfM-.  1241,  R**v.  St*,  (bv  which  the  Presidf-nt  is  empow- 
ered to  oi-der  such  siilos  in  certain  ca«e!<),  could  not  Liwfully  be 
required  to  takeout  and  pay  for  a  lit-ense  a^  a  merchant  under  the 
laws  of  the  Stjite  in  whii-h  the  silc  was  to  Ik?  made.  Such  a  ifquire- 
meut  would  be  u  restriction  upon  the  regular  and  legal  execution  of 
the  powLMtJ  of  the  general  government,  and  therefore  beyond  the 
authority  of  a  State.     XXXIX,  0.  Muy,  iS7V, 

2279.  The  word  "unsuitable,"  va  used  in  Sec.  1241,  Ilev.  Sts., 
evidently  refers  to  some  tintitness  for  use  other  than  that  caused  by 
beiag  "damaged."  Uniform  clothing,  fur  instance,  of  sizes  that 
could  not  he  uoed  would  Ite  uusut'tahle.  But  /tdd  that  the  meaning  of 
the  word  could  not  properly  bo  restricted  to  things  uf  a  quality 
inferior  to  that  which  is  required  for  the  service.  A  thing  may  l>e 
uuijuitablo  by  reason  of  its  being  of  such  superior  iiuaiity  a.t  not  lu  be 
adaptable  for  the  pui-pose  for  which  it  waw  intended.  And  hddihhi 
military  stores  <'aii  nut  properly  Ik:  deemed  HnMidfnhh-  under  this  stat- 
ute for  the  aoU  reason  that  they  are  tn  p^'-t«»  t>f  the  'jiMntity  retjuired 
for  ujse.'     84,  21H.  March,  ISyj^;  Card  jTW,  >IW-/(,  Ifm.       * 

2280.  O'^rtaiu  government  propei'ty  (a  quantity  of  (!ord  wood  and  a 
hay  8ca1c)  was  left  on  hand  at  a  military  post  which  had  been  aban- 
doned. The  property  wa»  no  longtn-  needed  there  and  the  expense  of 
transporting  it  elsewhere  would  largely  exceed  it^  coeit,     Jlf^<i,  there- 

'  SwOiitiplnillrrV  upinioii  rwilm  nf  Dfj.-PinlwT 4,  IWXl  l7  Coinp,  Dwr.,  360),  which, 
howuYtr,  umiiut  bu  n^rded  an  having  the  ^vviKbi  u(  iLUthurity,  inaeinuch  as  tba , 
ComptrolW,  in  rendering  ihe  opinion,  waa  not  a<:(in^  wSlhin  tbe  Juiisdlction  con* 
fBrretl  ui>«>n  hiiti  liv  l)i<f  act  i.f  Julv  31,  IdM, 
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fore,  that  it  was  "unsuitable  for  the  ])uMk'  («rvire"  within  the  inclin- 
ing of  Sw.  1241  Kov.  SLs.     Cflixi  !t7!*5,  Atiywi,  WlKf. 

2281.  //.A/  thiit  und)']-  Sou.  i'lAX^  Kuv.  Sts..  un^iervicuable  tooU  iiiid 
ninlcriuls.  whit-h  hiid  Wen  in  ii-ic  nt  ii  nutioiwl  cemet*rv,  could  not 
Ifjriilly  'k'  oixlvrrd  to  U^  mM  ujmiii  the  mt-ri'  inKpetrtioii  and  roixn-t  of 
their  unservic«il»lenoNs  umdk>  Ij,v  tbi-  suiwriiiU'iidfut  of  the  i-cinetery, 
liut  that,  fui  re»iinf«i  in  the  NecUon.  Lheiv  miu*t  be  liii*t  an  in^ipectioxi 
"  by  nil  offieer  (/.  c.  rommiwioneti  oHiwr)  doiijrnatod  l)y  the  Secretan* 
cf  War."     LIV.  (109.  F^rnuny.  ISS/i. 

2282.  Oltl  iimlerial,  coiKiemiK-d  utoi-wt,  &c.,  in  the  dp|)artmpnt«  can 
not  legally  lie  di^iKwed  nf  iiii-xehaiigi'  for  new,  or  in  part  [mynH-nt  for 
new.  Hrliele».  but.  under  St.  :^^i^H,  Kev.  St»..  must  1h!  cold,  and  the 
pi"OL'ee<lK  "roveri>d  into  tlic  Treasury  iih  tui.seellaneouH  reeeiptji."  So 
/>■/</  in  re^'iinl  tv  mi  innervii'vuble  ^tcnin  lithoffniphir  ])ress  in  the 
Signal  Otiiee.  whii-h  had  been  duly  inspivled  and  eundenined.'  LU, 
Sl«.  •/"««•.  MW7;  37.  ■J()4.  D^-A-mht-r.  18S9. 

2283.  RiKiks  for  a  ])(»fit  liliniry  purrhn-^-d  ont  (if  po-st  exeLanf^re  funds 
or  donaled  to  the  library  are  nut  "public!  property"  within  the  niean- 
JMK  of  See.  litilK,  Kev.  Sts.  Prot^ceds  from  a  sale  of  them  may 
thei-efore  h-jpilly  be  expended  in  the  purehane  of  new  liookis.     Uard 

2264.  fldti  that  a  non -commissioned  oflieer.  who  aetcd  as  auctioneer 
■t  a  public  rittle  of  I'ondenineii  (jimrt^nimster  slorew.  eonld  not  li'^'iilly 
he  i«iid.  out  of  the  proceeds  of  the  .-yde.  it  eoniniUHion  of  ten  per  i-ent, 
or  any  nthX'r  cftniinlrwion  or  eomiJi'iisaiioii,  for  hih  service-s  as  auc- 
tioneer The  pay  and  aUowaneesof  all  enliHl^'d  men  are  fixed  by  law, 
I  and,  in  the  absence  of  any  authority  in  tlie  statute  providinij  for  ftuch 
wif'tt  or  other  statutory  proviKJon.  .imh  a  eonipensaiion  unist  nwes- 
«rily  be  without  le^fal  sanction.  80,  HiiH.  .A//*/,  t-'^-'^^-ii  82.  it.'i.  Ori,^'^ 
JA93.  (See  ?  1.^36.  'tuff.)  But  /«A/  that  a  civilian  employee  hired  by 
the  Qunrternnister's  Departmeni,  under  the  provision  for '"hire  of 
teamsters  and  other  employeof' "  in  the  ivppropriiition  for  "'  tninsporta- 

Ilion  of  the  army  and  it-*  supytlies."  whose  \my  is  not  tixed  by  '"law  or 
rejfulations."  nniy  loguUy  be  paid  for  .servie&s  »s  an  auctioneer  nt  n 
public  sale  of  condeunicd  'pmrt^ruuister  pri»perty.  Cai'cl«  flBtJ",  .SV/>- 
228S.  Section  I s!4I.  Hevised Statutes,  proi-ides:  '-Thp  President  may 
e«UM'  to  be  sold  liny  militjiry  store-  whiih,  upon  prninT  insp(-cti<ni  or 
purvey,  appear  (o  he  dania^jed  or  nnsuituble  for  public  service.  Such 
ins|i»H'tion  nv  surveys  shall  be  made  by  officers  designated  by  the 
Eitecretary  of  War.  and  the  sales*  shall  be  made  under  reg-ulations  pre- 

'  Coin|j»n>  n  Kiiiiiliir  rane  in  l.'i  OjiiiitL  Al.  (iun.  'Ji'i. 
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ticrilM?(l  hr  him."  J{M,  thnt  l>ef(>i-e  a  siale  can  bo  made  under  tbis 
statute.  Ilie  pro|x>rt,v  inii»l  U*  iiifi|jccU.'d  and  proiiourirm!  iinfiuitahk- 
for  public  servire.  and  tliu  rej^ultitiiniw  (A.  K.  ffTlt  <»f  1«95)  rwiuiro  the 
sale  to  Ije  ut  public  auction.     Cai-d»  91*5,  Ffd^ruary,  JH95;  3l;J7.  March, 

issk:;  S1S4.  j/i/y.  y.wy,"  khijs,  wi:>,Ju/r/.  mn);  871(5,  ,-l</i/w/.  ;j30'.'. 

2286.  Taf.  tiTi),  A.  R.  of  ISiiy  (Iifl  «f  l»Ml).  ridaU-s  ttnly  1«  public 
property  iti  the  oiutody  of  tiie  military  e»tabll»biueiit  and  not  to 
property  held  by  the  War  Dt^iwirtinful  pi-<)per.  which  i.i  a  civil  ("slab- 
lisbniLMit.  So  /".•/*/,  thnt  the  n'gulrttion  did  not  apply  to  public  piopi-rty 
for  which  the  Cbk'f  of  tht?  Supply  Division  of  the  War  DcparltuLiut  u 
responsible.    Card  8?7i.  Januaty,  Aii9tt. 


SALE  OF  IITTOXICANTS. 

2287.  The  act  of  June  13.  1890.  c.  4:i3,  provides  "that  no  alcoholic 
litpior.^.  beer  tn'  wine,  shall  bt*  sold  or  .Hupjjlied  U}  tbf  enlisted  men  in 
any  caTileen.  or  [K>r;t  Inider's  !?toiv,  or  in  any  room  or  building  at  any 
^rrison  or  iiiditiiry  |)ost,  in  nuy  State  or  Territory  in  which  the  r^ale 
of  alcoliidif  Ii(|U(M>.  I)ee[\  *tv  wine,  is  pn>bibit4>d  by  law."  This  act 
applic!*  to  all  |>o.<t*.  whtrtheror  not  on  military  ur  Indian  rewrvation>. 
It  is  al><o  upi>licablt*  to  counties  in  which  under  a  legal  "local  optitm 
law"  the  «ile  i)f  intoxieant.s  in  proliibited.  t'ai\l  47S6.  Aut^futf.  /.V.W. 
It  is  opemtive  in  North  Dakota,  a  State  in  which  the  sale  uf  sut'h  liq- 
uors \»  "  prohibited  by  law."  I'nder  the  act  of  July  2JJ,  1892,  c.  284, 
ainenditij»  8w.  )iVi'.>,  Uov.  Sts..  the  Secivtary  of  Wai'  may  give  author- 
ity in  wi-iting  for  the  introduetion  of  intoxicating  iiipiont  into  the 
Indian  country.  Hut  thiri  nuthonty  is  subject  to  the  restriction  nf  the 
existing  net  of  June  IH,  lS9"i.  so  that  the  Si-cretary  could  not  prnper'ly 
|)ormit  tiie  introduction  of  Hiti-h  lii^u<ii>«  into  Indian  country  within  a 
prohibition  Stj»tc  «'itb  a  view  to  their  Iming  sold  or  .><upplicd  to  enlisti'd 
men.  Where  certain  "llo])  Tea  Tonic."  alleged  to  be  intoxicating. 
waj^  attempted  to  iii>  introdiit-ed  at  the  pof^t  of  tVirt  Yatcj*,  siiuaied 
upon  an  [iidian  rei^ervation  in  North  I>akotu.  exclusive  jurisdiction 
liver  which  is  vested  in  the  I'nited  States,  /»*/*/  that  the  admis.sion  or 
yale  i)f  sucli  liquor,  if  intoxicating,  would  be  an  olfi-nce  ngain.st  the 
United  State's,  not  againnt  the  State,  since  the  act  of  August  S,  lS(h\ 
providing  that  intoxicating  li([Uor  shipped  into  a  Slate  shall  be  subject 
to  the  op<'mtion  of  the  Slate  hiws  as  utmu  as  it  entei-H  the  territory  of 
the  State,  can  not  apply  to  a  district  over  which  the  Uuited  Siutw  has 
e.velu."4ive  jurisdiction,  and  Ihci-efore  that  the  Stat^  mitlioritieis  would 
tiot  l»e  enqHtwered  to  make  a  neisur''  of  such  liquor.  63,  ■H>.^i,  Xoivnifn'i\ 
J893. 

226B.  The  act  of  June  13,  I8i^*.  forbids  the  aale  of  intoxicants  to 
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'Vnli!*U!d  men"'  at  military  i>o.sts  in  pn^hihititni  States  or  Temtnries; 
hut  Iti-hl  thut  lluTf  wiis  no  existing  law  prohihitino-  tho  miIi"  of  liquors 
{onw  lejjully  introduced — seu  §  \^0\,'nitf)io  oftitHTs  of  tho  uruiy  orto 
civiliuiisut  sm*h  po^tt>  b_v  past  traders  or  otherwUe.    65. 2t»n,  Junr,  IStiJ^, 

2289.  It  Imvint;  Ix^en  reported  liutt  th«'  iinii'stricti'd  .siilo  by  riviliana 
of  "piiuii  was  (.Tiuwirif;  injury  to  the  military  sfnMff  itt  Fort  Sberriiaii, 
Iduho — adtu-Mtil  that  Huch  saU'  miyht  W  rtwtniini'd  by  0)n^*e«ti  under 
itt*  gt'oenil  p»iwi>rof  legislation  aver  the  Territories;'  or  that,  iti  tht^ 
alweni'e  of  acti<(n  by  Congre-ts.  tlie  legislature  of  tho  Territory  wnidd 
l)e  authi)i'i?!ed  to  regulate  the  Hanie:  and  that  through  one  of  ibc.so  two 
HH-iiiih  the  wil  might  prolmbly  bo  abated.     30, 7:i.  h'rf^rfuiry.  18S9. 

2290.  S'rtioii  17  »f  the  act  for  iuereasing  the  efHcieijcy  of  the 
army  of  the  United  Stiitfl«.  etr.,  approved  Mairh  a,  IS1H»,  provides 
"that  no  officer  or  soldier  shall  be  detailed  to  sell  intoxicating 
drinks,  as  »  bnrtend«r  or  otherwise,  in  any  post  exchange  or  ean- 
teen  •  •  •  *\  ffeid^  that  beer  Is  an  inr^jxicating  drink  withiu 
the  meaning  of  this  Me<-tion.     Card  .59U3.  Mrtrch^  1809. 


SALVAGE. 

2291.  It  is  a  gPTieral  principle  of  law  tbat  publie  pniperty  stand-s  on 
the  siuiie  ftKiting  with  private  propert}*  as  regards  mifviujv^  and  upon 
ihL-i  principle  the  goods  of  the  (Jovernment  ai-e  ordinarily  held  liable 
to  the  ftamo  nite  of  salvage  iw  thosi>  of  individuals,  and  may  Ix"  arrested 
and  proee^^ded  ogiiinst  in  like  nmnnei'."  Rut  to  this  nile  exceptions 
have  lyt}*}n  e^siablished.  It  hari  been  held  that  the  mails  cainiot  1ie 
detained  for  salviige,'  and  it  hits  also  Iteen  eonsidfred  that  our  niitional 
ship^  of  war  should  not  l)e  tiabltt  txi  arrest  and  detention  at  the  suit  of 
salvors,  "on  aceount  of  thr  injury  and  in<_onvenienfe  which  might 
result  to  the  puMie  interests  therefix>n).'"*  This  rwwoaiug  would 
appear  to  be  ejpmlly  applicable  to  a  ca.se  of  supplier  *7J  rvut^i  to  armies 
ill  the  field  in  time  of  war.  Sif  /*'V/if  where  certain  subsisteuee  and 
quart ermiuster  stores,  in  transit  to  our  armies  and  needed  for  their  use, 
wei-e  detained  by  tht;  I'nitod  States  marshal  at  Cain.),  Illinois,  at  the 
suit  of  the  salvors  of  a  steamer  sunk  with  her  cargo  (including  these 
supplies)  in  the  Mississippi  River.     XXI.  241.  F^jnuirf/^  IHOd. 

2292-  A  citizen  of  a  State  within  tho  theatre  of  the  civil  war,  in 
order  to  prevent  the  capture  by  the  enemy  of  a  Mt*'amer  belonging 
to  him,  caased  it  to  hf  run  up  a  small  stream  aud  concealed.     It  was, 

>8e«  Natl.  Bk.  i.  Co. of  Yankton,  lOl  U.  8. 133. 

M'uit«n1  Siat.-s  D.  \V[l.l(-r,  3  Suiiinisr,  3(W;  The  Merriiaac,  1  Benedit-t.  201;  Tlw 
DaviB,  10  Wivna.'c.  15. 
•The  Krhonner  Mfrchmit.  4  .1,  R.  009;  Slarvln,  l^w  ..(  Wreck  ami  Salv«tre,  §  12a. 
*)lftrv'in,  i'i.,  fupnt;  '2  I'Mmojii-'  Mxritiiuv  Law,  Q'25, 
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however,  discovcrwl  liy  a  [KirtiKan  iorce,  by  which  it  was  dismantled 
and  portly  -mrik  hut  not  hold — the  ciwiii>r  oontimiinjf  to  assi*rt, 
thivdi^h  nil  uifeiit  who  reinainod  with  it,  liis  rijfht  of  property  therein. 
Suh^4e<|ucntly  it  -van  taken  possexsion  of,  mUod,  retitted  and  used  in 
the  war  by  the  Fotli'ral  milttnvy  authoritie-*.  t'pnn  nn  applit-ation  hy 
tho  owiipr  at  the  end  of  the  war  for  its  restoration  and  eon)iH>n.sation 
for  ilj*  use,  /i(-/^f  that  not  huvinjf  been  in  fiwt  taken  from  the  possc^on 
of  the  enemy  it  was  not  ^mbjeet  to  a  claim  for  Malmg,;.  such  as  that 
altowi-d  for  property  reaipturcd'  orrocovei*ed  fi-oin  pimtos;'  Imt  that 
the  i^uNU  expended  by  the  Goverunient  in  raisitijj  and  refitting  it  might 
piY>perly  W  offset  against  the  nniount  claimed  for  it  use.     XX,  iTS, 

2293.  The  capture  from  an  enemy  of  enemy's  pro|>erty,  though  by 
civilians,  tioc!*  notentitle  the  captors  tO'ailvago.  Thu.'«  where  a  steamer 
belonging  to  the  enemy,  and  wliicli  had  Ijeen  uwed  by  them  in  the 
prosecution  of  the  wai-,  was  removed  from  New  Orleans  just  before 
its  oi-fUpatiuTi  by  the  Fedeml  foi-ces.  and  concealed  in  Bayou  Jacquei* 
where  it  was  foutid  and  taken  po-*session  of  by  a  dcta«'hiiient  of  I'nited 
States  troops  and  military  employees,  by  whom  a  t-Iaim  for  salv^e 
WIS  thereupon  interposed.— /<t=/rf  that  such  claim  wilh  quite  without 
Icgiil  sanction,  the  steauter  having  l)ecome.  upon  capture,  under  the 
pruviHJonH  of  a.  1  of  the  act  of  March  1:J.  it*63.  c  12i),  the  property  of 
the  United  States.     XX.  5tJ5.  Aprils  ISdd. 

8£CRETABY  OF  WAB. 

22M.  It  if  a  riindanicninl  general  principle  of  our  public  law  that  all 
art.-  done  b_\  and  dini'tiini.-*  iMuaitating  from  the  iieiuls  uf  the  executive 
deimrttiu'iils  in  the  coui-seof  their  administrative  dutipw.  are  io  law  the 
acts  HM^I  diri'ctions  of  the  Pn'sident.  In  whom  \a  ivpoBed  by  the  Con- 
stitution Ihi-  i-ntii-e  executive  power  of  the  Governmenl.  and  whom  the 
heado  of  departments  (extvpt  where  Hpecially  invested  by  Congress 
with  distinctive  autbnrily  of  their  own*)  simply  wi  for  and  roprewnt.* 

'iHw  the  Amelia.  -I  Ihtllun,  M;  Bim  •'.  Tuik^-,  id.  37:  lUb»t  r.  Seenun,  1  Cranch,  I; 
Tilt'  Adeline.  !>  iil.  244:  ilarshatt  r.  Delaware  Inn.  C(i.  2  Wash.  r.  r..  M  (Fwl.  ou., 

■D&riran  r.-SeHlskius.  •!  I'aitit,  324:  Lea  cTho  Ale-xnniler,  ifi.  406. 

' That  tt  Seerelary  may  have -"pcs-Uii  p«>wt?rs  ilt-vijivfil  iiiKin  him.  iodepondently  o( 
thf  I'rtwiilfiit,  liy  au  avt  of  CVtiifjivw,  Hve  L'iuIim)  Stiit««  r.  KeDciall,  b  CnuK-b,  0.  C., 
Ittt  [lrVl.(W..I5..")l7). 

*l^«'kin(rton  r  Smith,  IVtcre  l\  l'..  472:  I'Ditcl  i^\Mf»  v.  [Icnnw.  I  Ralrlwin,  238; 
Wiki.x  r.  Jj«k«Mi.  13  I'elvrw.  4«8.  olS;  Knittxl  Stwlpw  •'.  Kliaatm.  lit  at,  IHH';  The  Vim- 
fiwalii.ii  CUuiiw.  ;iO  \Vnllaci;.  100;  L'.  S.  v.  Fiinluii.  l>ti  I'.  S.,  10.  llf;  WoWy  r.  Cli»|)uuiii. 
nil  i.(.,  7.VS  ;»«►:  Kiinklo  r.  V.  S.,  1^2  ."</.,  .>43.  SJiii  I'nittsl  f^latci-  r.  Wclx-ler.  Itavt-l-. 
38.  Wi  (Ketl.  (.'ao..  l«.il.W]:  rtiitol  St»(««  r.  Frwiiwn.  I  W.».«).  A  Mimil.  4o;  Uiik- 
injztoiri'  Cupf.  Ilrigliilv,  2S8:  I'nitwl  Siaiew  r.  Cmter,  2  Curtis.  617:  Uickey  v.  Huse, 
.V>  Maine.  VAb;  Mti'all'f<  ('asc-.  .i  l>hiUd..  2IW;  tn  matter  of  S|iantclfr,  11  Mii-h.,  32S; 

I  Opiius.  Al.  dm.,  3nn:  (I  •'/..  32G,  5N7,  «82;  7  nt,  453,  725;  9  id.,  463.  4«5;  10  irf.,  627; 

II  i'f..  308:  IS  i((..  5:  14  id.,  453. 
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Tims  all  uHoi-s  nmdf  and  issued  by  the  .SMTftarv  (»f  War  in  connertina 
with  the  j;ovi»rninrnt  and  rppulntinii  t»f  the  inililarv  I'staldislimciit— 
surli  «fi  onlt^rs  rimvouinjf  gpiipiiil  »'ourt>  imirtiiil,  or  approvinjir  and 
directing  the  oxwiition  of  the  .spntences  or  otherwise  ai'tin^'  u\Km  tht? 
prweediiijfs  of  surh  courts.'  urmitit;atin{.'<>]*  wholly  or  inirtially  ivinit- 
ting  punl-hmpnts  imijospd  thereby;  i>r  ()rdei's  smumarily  difiiiiishing 
offii-en*.  or  dropping  for  desertion,  i-etiriiig  or  ar<*epti(if»  llie  n-signation 
of.  offieers:  or  orilerH  entablishinp  inililary  rejiervHtiorif^.  or  |ni)ninlpi- 
tinjf  army  rejriilatiotis.  Jrcv.. — ai*e  to  be  regardeil  as  the  orders  aii<!  m-ti* 
of  the  Fresident.  whom  the  Sei-retary  uf  War  irpre»ent*i  in  theadmhiis- 
tration  of  iuf  tieparlirient;  the  wiiiie  behi}^  pivHiniied  to  bi*  madi-  and 
issued  wi(h  theknowledji^eand  by  thediivetioiiof  theP^eHid(•Nt.w)n'tlle|■ 
o^  not:  he  lie  referrw!  to  therein  as  havinpr  iliroeted  or  coniniaiKleil  (he 
^aiiie:  and  la'liig' equally  h8  valid  and  openitive  o---  if  signed  by  the  hand 
of  the  Priwtdent  hinwelf/  V.  Si;»,  X^r^mfjrr,  lii6J;  IX.  44.  j%.  isn^; 
XXin.  «ri4,  vIm^w*/,  li<67,-  XXXVII.  Hm),  June,  lfi7V;  XXXVIH, 
107.  •J43.  ./)/«*•  ami  Amfu^/.  lf<7*i;  XXXIX,  2l»«.  Xoremht;  m7;  XLf, 
S6,  September,  JS77,-  till.  ./i//y,  Ift79,-  XLII.  2W,  Ma/vA,  JifTS;  XUH, 
106.  ff^remb^r.  7W.9. 

2295.  It  is  an  e.stahli^ihod  rule  of  our  administrative  law  that  a  deri- 
sion upfJii  a  elaiui  oriee  anived  at.  upon  whatever  ground.-.,  by  the  head 
of  a  department  of  the  Governmoni.  \*  a  Hnnlity  s«  far  that,  in  the 
nl>^erir('  of  new  evidence,  error  of  ealeuiation.  or  fniml.  it  cannot 
(without  the  authority  of  Con(fre.s.s)  he  nvopened  b}-  a  .Huecessor.' 
LI,  13ti,  AVyww/*^/-,  me:  53.  448,   J/^y.  18.92:  Card  rt87.  ih-rviHfwr, 


'  But  wet  \  337,  mtU,  and  note. 

».>*«•  VVil.-ox  I.  Jju-kwMi.  IS  K'UTF.  411)8:  U.  S.  f.  Kliaw-u.  18  W..  S02;  f .  S.  -.  Fank-a. 
99  I'.  S.,  10,  IH:  WoIbcv  r.  Chfti.mnn.  101  i</..  7.Vi.  TftlJ:  tllck^v  r.  Hii»e,  .W  Maine, 
4«:  i  Opins.  W.  flt-u.;  07;  13  U.,  &;  H  lU,  453;  15  id.,  aw.  4(W;  <i.  0.  a5.  W.  O., 
185(1. 

H".  S.  f.  Bk.  .if  Metro^K)H^  If.  Prt*r».  378:  RoIIiti*  «n<l  Tresbrov  r.  T.  S,.  M  Ct. 
CI)-.  HW.  aikI  c««w  ciUhI;  WwUU-II'»  Cum-.  25  Jf^.  S23;  S»  (>i.iii«.  Ativ.  (iwil.,  »2;  12 
W.  355:  H  hi.  T.h:  tft  ."'/.  U'2;  16  .</.  452;  I  C»ini».  Pw.  IftS;  2  «/!  2tM.  401:  4  •"'/. 
30R:  6  ■>/.  2:w,  •i-l.'V.  In  R.illlnn  an.!  Prf-brcy  r,  U,  8.,  »M/>r.i,  it  w»fl  hi'M,  .iiioting 
fruin  i*yllAliUH.  ttiitt  "any  |>ii)>lir-  i>(ric'4T  in  mi  i-xm'iilivt*  iltMuirtiiifiil  ciutv  i>irivt-i  IiIh 
own  error>  anii  'iiwtu  rvcoiiMder,  cir  n'V«ii«'niiv«wi>  iIwrMinl  by  hiiiiA^lf.''  In  duliv- 
en'nff  thf  >>[iin{on  «i  tho  ronrt.  Chief  .liwticf  "lliolmniwn  r-iiiii:  "'  Tt  tin.'*  Iniij;  U^n 
b*l'l  ill  \hv  fXL-c'iiliv<.'  iJi'iiiirUin.'iiU«  Cliut  wliui  a  L'laini  i>r  ivjnirnvi'iify  Wlwv-t-'ii  the 
ruiu*"!  j^ralf."  BiJii  in.livimnil^  tlu-win  [KMnIinp  \vut  on»t'  lutii  liiily  i'on--iil»*r>'ii.  hikI 
final  lU'liciti  un<l  <]>-li'riiiitiiiliijii  Iiiul  tlu-n.i'iri  liv  uny  cxt-ciilivr  i^flicer  hiiviti^  iiirtMlii'* 
Xvtn  "tf  tin.'  ttaiiie,  il  ran  iiul  be  nMipiTiiil.  ^-l  um<Iv,  utid  a  diKi.-iviit  rt-Milt  onleivl  by 
any  Fiictf--**' ir  of  .^nirh  offlivr,  exirfyt  fur  (rHM>l.  iiimiift-Mr  i-rrnr  on  itn-  fixt-  ii(  thf  pro- 
fwiinJ^^  miu-Ii  as  h  ruitthciiiAli(.'Ml  Tiii«»lciil»ti<ttiMr  m-vrly  ilimiivrntl  rvidfnrc,  |irt>- 
pentetl  within  a  ri.iL-wttt(llt.-  tJirH.-  ami  iiiidtfr  »ul"Ii  t:inruiiiKtaiic-i«  w<  woul'l  Ix*  fiillii  iwit 
CHOH*  for  i^raniinn  a  rn'w  trial  in  a  <-iiiirt  of  Inw.  Thii«  nilhif;  ami  |irai"li(v  tif  the 
dejmrlnit'nis  has  been  ajiprtivi-il  t'Wwhi-n"  wnt  hn*  Imh-u  MDxliiini^l  tiv  th«-  i«HLrt«. 
(9  Opin.  Att'v,  (icrr.,  :W;  12  .V,.  172.  ftW;  li  W..  3)^7.  +W;  H  .J.,  27^;  "l^  IVl..  401: 
LnntirU/t  <'.w,  I  ('.  Clfl  R..  147;  /ricJlwii/^  niw.  Id  iW..  WH:  St/tf^'u/  UliiiniA  Out,  20 
uf.,  342;  McKetM  Vtw,  12  •</.,  .^tiU;  /AiyV  Owe  21    ''/.,  2l)4,  auil  tiit;  opinion  uf  the 
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JS94-  AWfi'tbttt  '•  npwevidenoo,''  to  be  arailahle  to changott  determina- 
tion upon  li  claim  iirrivfii  at  by  a  prcvioan  Setn^lary  of  War.  must  \tQ 
L'vidi'iice  lis  til  iirt  merits.  A  nH-re  rL'-arjfMiiH'nt-.  upon  a  (*ulM*»>riiient 
Hpplication.%vitli<^^ituticin  of  iiuthoritiosor  ptvccdentA,  is  not  Mich  "new 
pvitieru'i'."  or  evulpnt-p  at  all,  and  cannot  ax'ail  to  rovcrso  tlif  oH^nrial 
tlwirtion.  58.  IIii.  F'-hriiary^  1S9S.  Whoi-e  an  order,  tixin^f  tho  -ibitiLs 
of  At)  officer  on  the  rt-Mred  list,  ttbs  issued  by  the  Secretary  of  War  in 
Iht'  execution  iif  a  HtJitute  whicb  it  was  his  duty  to  ex<»cuto.  htid  that 
such  oMrr  was  renj/idiaita,  and  could  not  be  re-opened  or  sol  a8ide 
by  u  «uccccdiug  Secretary,  in  the  absence  of  fraud  or  nmnifest  yrror 
on  tho  flic*'  of  the  procoedinjifs,     41.  358,  ./««*■,  IS90, 

SS96.  /f>/i/  that  till'  S^viTtary  of  War  wa*  not  empowered,  without 
the  authority  of  legislation,  to  re-open  the  action  taken  by  one  of  bia 
pivdecessors  upon  the  proceedings  of  a  court  of  inquiry  in  the  ca-^e  of 
a  fornuM"  t>Ilicer  of  tlie  army  who  had  now  b.een  twenty  years  a  fivilian. 

2297.  The  Secretary  of  War  is  not  authorized,  without  the  authority 
of  Conjirosw,  to  turn  over  propi^rty  of  his  dopaitnient,  in  hii*  clarge, 
to  another  department  for  its  permanent  u.^  and  disjjosition.  5X,  +14, 
Jiinmirtj,  1H92.  Sec.  also,  Card  lU2It,  .Uf/'ut,  IHOo.  Itut  such  traai- 
fer  niay  ln'  made  with  projier  debit  and  credit  of  appropriations.' 
I'ariU  3t!79.  Januniy,  1898;  7SiO,  March,  JSOO. 

2288.  It  it*  an  eMablii^hed  general  rule  that  a  hc»l  of  a  depurtmeat 
of  (be  tiovernuifiit  will  not  make  pul>lic  or  funiif-li  copies  of  contideu- 
tial  otlicial  reiwild  or  i>nper«<.  the  di;»c)ocfure  of  which  will  rather 
prejudice  than  promote  the  pul>liv  intere^tw.  In  a  t-ase  of  an  otficer  of 
the  army.  who.  having  >H'en  dii*ini»sed  the  wrvice  by  w?ntence  of  cvurt 
martial.  applie<l  to  bo  furnished  with  cf^pies  of,  or  to  t>e  allowetl  to 
esEnmine.  the  report  of  the  J ud|^- Advocate  Ocncral  and  the  n'marki 
of  the  <fOueral  Couuuandinjf  the  Army,  in  hit*  case. — ^ufri-turd  that  the 
appliivtion  b*»  not  acctnled  to  by  the  Secretary  of  War.  the  same  beii^ 
nu  purl  of  thti  reconi  of  tiial  of  the  officer  but  contidentud  comoiuniai- 


JtiiliHiiry  (%>mmitlw  <>(  tlie  Senal^.  reported  bv  Senator  aiid  Jitdtre  l>avid  DiitIi^ 
iliinliit  ill  Jiii-k!*>»V  (.'aifc  (i>xiv«  rpffiTe>l  to. )  Bui  it  lia«  never  twm  dout>tc<l  tbat 
aiiv  |>ulilir  nllinr  in  lln-  .If  |>artinoiib'  may  mm-ol  hin  ••vm  crn.ir*,  and  open,  nwoo- 
«iier,  and  n-verwin  wht-leorin  iwrt  anyciL**  de-i-iwl  1*y  hiinwif, "  \s  to  renpewng 
llnal  ."H-ttlenu-iiUs  vrliirb  haw  Ixi-n  (itll<i\\e*l  Uy  Twvi\tl  amJ  atveptam-o  by  tJieclaiB- 
Mll  ii(  tlw  niiiKiiiil  awarvlfd.  "oo  J  "Si,  nnle.  anil  nntiv 

The  iw'l  "f  July  :il,  I'ttM  I'JS  Sljitd  .  flJSl,  pr»vi<lti"  llmt  "juiy  per^nn  amtitinv  m*» 
mi'iil  iiniii-r  h  -fillt-itit- iit  by  an  auilit'tr  )>luul  \jv  tlii-n-br  [.'nvlude-l  ii'  ■■  ic  • 

n-viMi)u  of  siii-h  9t<tlleinont  a»  to  any  Itfiii^  uiH>n  wliich  puynii-ni  in  it.  tn 

>ien-  <tf  itiiv  Htatnte  tlie  ■oountinjt  ntliiwi  hurt-  iii>  jtrnwiirti-m  to  n^^KH  a  -^Ik^ 
ment.  upiHi  ni'wlv  din^n-i-rvd  i-vidi-iHv,  w  lu  tmy  itvai  ujoin  wliicti  pftytuoflt  'A  tfae 
ftin.itini  nlloMnl  V>v  «ii  andilor  hat>  btVD  MwptiMl.  7  C<ait\t.  Vtc  iwiAm  dand 
-Man-h  W  IWil.t 

■(M^I'ani.Alituid  K71.  A.R.  i,dM(  and  753  of  1001 ).  uid  3  CMKi|i.ItacaaB. 
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tloii8  addressed  U>  the  PreHident  thmugli  tbe  Secretttrv  of  Wtir.     43, 

8290.  Where,  by  an  iwt  of  Congi-ess,  the  President  whs  •"Huthnpixcd 
to  dispose  of"  certain  rewrved  lands  of  the  United  Statet>,  but  wns  not< 
in  terras  required  to  exwuto  the  transfer,  h'hl  that  llio  cxtM-iition  of 
the  deeds  wh^  h  ininisierial  act  and  that  thtr  tsanie  might  U-^IIy  lio 
execulef]  by  the  8et:ri'tarv  of  War.     48,'  43i).  Ar/z/iMf,  JS9L 

2300.  //eW  that,  in  the  aKsenc^*  nf  any  sTiitiitory  authority  or  appiii- 
priation  for  the  purpose,  the  Secri^tary  of  War  would  not  bt^  empow- 
ered to  ti«ue  to  the  sufferers  from  wind  and  hnil  !itomi.<;  in  liafayctto 

[■Co..  Arkansas,  any  |wi'T  of  the-  rejinlar  supplies  pnii-ha-'ied  for  thi'  snp- 
tjport  of  the  anuy  under  the  annual  appropriation  aet,  or  i*i  alhit  far 
r^to^irpoHe  any  |)nrt  of  the  public  funds  appropriated  thereby.*     fiO, 
473.  ./W//,  189S. 

2301.  Si***.  3  of  the  Rivi^r  and  llnrbi.r  Act  of  AufuH  U,  IS«S,  made 
it  tbe  duty  of  the  Secretar)-  of  War  to  apply  the  money  appropriat<>d 
by  the  act  "  in  rariTin^  on  the  various  works  by  rontraof  nr  other- 
wise as  may  ho  most  economical  and  ndvantajfvons  to  the  Government.*' 
Held  that  he  was  thuH  pmp<»wered  to  authorize  the  engineer  officer  in 
eharjff  of  the  work  for  the  protection  f>f  tht"-  levees  at  Xew  Orleans,  to 
hire,  without  formal  i-ontraet,  a  steamboat  for  transporting  material, 
and  for  other  iiseB  in  connection  with  such  work.     40,  S*5,  March.  1890. 

2302.  If'hl  thitt.  under  the  general  Hi)pnipi'i«tion  in  the  .Army 
Appropriation  Act  "for  the  hire  of  buildings."  the  Secretary  of  War 
wan  empowered  to  rent  stabler  for  tbe  use  of  the  army;  the  existintf 
law  pret'luding  the  it'ntinjj  nf  *<tablt>s  for  the  '•/?■//  establishment  not 
affecting  hie  authority  in  tbe  matter,  and  the  accounlinyoilicers  of  the 
Treasury  not  being  warranted  in  excepting  to  the  wisdom  or  exijedi- 


'H{)w<in 


•iflr  millinrirv  lor  HhiiiUir  imrpoiws  hue  Ijwen  pvi'ii  by  (."on^rreat  in  recent 
H  by  fti'T  of  Mftn-h  .^1,  ISPO,  nu(b"rizln)r  llu-  Sccrvlurv  of  Har  to  purfhuse 


llbr  th«  lie*-  «if  [iL'nuiiis  ilriven  (min  ihcir  hoitu'ii  by  ttrHxlH  in  ArkHiiafU'.  MimIb- 
ripl^  and  [j<ii>i.4iiiiia.  ami  apjinigiriittiiitt  minifv  tbtfivfi.ir;  anil  bv  joint  ri.f»>tuliriii  of 
Ajtril  25,  1890,  makiiiic  an  ti|i[>n)|iti4tii'i]  lo  bi-  ^■x[>i-nileil  by  1  ln-Strrt-Ury  '\i  War  in 
tbe  pnn-ha»R  and  HirtirUiiitiiiii  nf  siilwiKtfn.ei'rorc!*  tor  p^tjmhik  Mifd-riii^'  Inun  tlooda 
o(  the  Mi«*if*ii>fM  KuiT,  AmJ  w«^-  llif  j>)inl  r>-)«iluli*itt  <if  Di^'.  2-^,  Isji;i,  uiitiinrijinjf 
oertaio  pei.-uniary  reliff  tn  Ik?  rvndfPfil,  in  ihe  illH-rvlion  tif  the  Swrwliiry  nf  Wiir,  lo 
the  (iovenimciit  eniplnvt^eM  iiijurwl  by  lln-  Fcinl'ii  Tbfiitrf  diKM>U-r. 

But  siH'h  aHsiftmice  liaN  in  ffcvtml  iiu'turn-fw  Ixvn  given  witlwut  drel  ubttuniuir 
mubority  frtim  CmiKTX'i*,  iiir  exftin[>U*.  u<  the  rtuffi'rcra  by  utoroi  in  (ti-f»r)ri«  and 
Kk>riil(i  m  lHy»;  !■>  tbii  Si-riiinuir?  N*»-Kr<i  luilimiii  ut  Furl  Clark,  T>'xii>,  nnd  iilbprv  in 
that  liM-ality,  in  June  IH^lil.  ami  in  Auaii.Ht  id  iliiit  yi-m'  lo  tlio  Buffi'ivrc  by  l^^miailu  iu 
Pnrto  Riro;  als)  to  wnfferprs  fruiii  tb(-  Ciiilvt-plijn  .■*tnrni  in  IH1K),  Atnl  t<c<_- tmnurmiilis 
U40.  1444 and  1440,  A.  K.UKW.  )li;Wai.d  llMO  uf  1901). 

tVhhrefi^ivncf  totheOeotxiaand  FI(jriiliir;LM>,ru;mt,Ms.'Ol>ini<jauf  .\cliiiu  Attunii-y 
GenL>THl  Kirluinis  of  Oct.  b\  Idtiit.  in  wbith  it  wiie  hi^ld  that  tbv  relit^f  ctiuld  be 
extendi  und^r  thL<  (rcnt^ral  executive  power,  there  being  no  iitatutury  {nobiUtitia 
Bl^ainift  irucb  an  escrtiiK.'  of  it. 
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ertoy  of  his  ordors  or  tii'ts  in  the  pxcrrw*?  of  uneU  authority.'    31.  ys:!, 

Ajn-:/.  /Asry. 

2308.  Wlif^rc  thp  titl**  to  h  small  portion  of  (hi*  land  HfNjinn'd  for  a 
mililari'  n'--M'rvatii>ii  and  ptwt  vrur*  disput<^d  by  n  private  indiviiliinl, 
fir/'f  tluil  tht'  Senvtnry  of  War  had  no  juri.sdirtioii  to  pas^  upon  and 
dofidt'  Aiich  a  c|ii<»stion.  He  could  not  surrondor  j^uch  portion.  e**pn 
if  hi-  l»(*liov«'il  tho  claim  to  ho  .sound,  iiny  nioiv  than  he  could  surrcnOi-r 
thr  (^ntiro  rc>tpr\-ation,  to  a  claimant  who  could  show  evidence  of  an 
oul-'-t!U»dinu  title  in  hiliwclf.  It  is  not  for  the  executive  officers  of  the 
Gf»vcTnm»'nJ^  to  det«»rm!ne  whether  the  I'nitf^d  States  has  H  good  title, 
or  any  litlo  at  all,  to  laiultt  placed  iindcr  their  chaiifc  as  property  of 
the  ITnitwl  Statef*.  Such  questions  arc  for  the  (xmrts  to  decide. 
62,  44-.',  and  83.  !H>.  Decwher,  IS9S. 

2301  Tht?  act  of  Conjjress  of  Au^.  li»,  ISSMI.  vested  in  the  Secretary 
of  War  a  siinpK'  authority  to  i>urchase  land  for  the  purposes  of  the 
Chickaniau^  and  Chattanoojjn  National  Park,  without  direction  or 
indication  iii  to  the  termc  of  such  purchase.  Dcods  were  offered  hy 
itfi  owners  containini?  two  conditions — 1,  a  condition  subs^uont  to 
the  cffwt  Ibiit  unit'?-'  t'crtain  improvements  should  be  made  the  ^rant 
should  become  null  and  void;  'i,  a  proviso  that  in  case  the  l'nitc«l 
States  should  at  any  future  time  condemn  otlmr  land  of  the  grantor, 
he  should  then  U*  paid  for  the  same  an  amount  to  Im>  measured  l»y  the 
NTilue.  determined  by  appraisement,  of  the  lauds  conveyed  b^v  the 
present  deed — an  arraujfement  which  would  Ix-  equivalent  t"  t^'iving' 
hitii  a  claim  on  the  Ignited  8tHte.>7  for  an  iiiilii)tii4]at(il  aniounl.  Ifd4 
thai  such  ctmdilional  conveyanivs  ctiuld  not  lo^llv  )m'  accepted  by  the 
Si'ci-etiiry  of  War,  no  nuthorily  beinjj  j,'iven  him  by  fJie  statute  to  bind 
th«'  (fovernment  by  c^onilitions  or  slip  illations-  in  regard  to  the  title  or 
puiiTha^t-.     56.  :i*j:{.  A""r.»*/wr.  hS9-i. 

2305.  IMd  that  nn  ofhccr  who  luid  been  improperly  |)»id  miliwge 
for  travel  over  a  Innd-^rnint  railroad,  in  contravention  of  ]iar.  ^17  of 

'  It  WW  Iii-M  l>y  llif  C'sirt  i.f  Clsiui-  in  Hillintp.  r.  I',  .S.,  23  Ot.  CI»..  lfl*l.  tli«l  Sw. 
101.  Revi)«<[  Statultw,  wliirli  •tu-lun.f  lliut  tlic  tMliLru'4>s  ifia\*>\  by  tin-  m^isintin^ 
ofllv'On?  "tliilll  fci'  Cii'viuinrf  iiuiiH  (Aj"  KiVfuhtt  hntnri'  u/  Ihf  ( if)>  rxtiHtfitl"  ibil  lit  it  CJn- 
clinl«"  lln'  Si^TvUrj'  of  War  tii  iht*  i-x*?nTw  n(  lii>^  Iffptl  iliwnttinn  lu  !■>  tinlcrs  Mntvl 
lo  Uin  stil'iinlitiatfyi  that  iiii-U-r1hAl  n.-<-lti»i  ihcilfci^'iottiif  thi-aiHiitintinifofFiiM-rs  war 
ron-'lnsivi-  nsi.i  ihc  "iMlniiiv--*"  .-ttit«ii  l.ylht-  iic<Miiiitiii)f  uniivrcwini  thoir  ">ii-cir'kin 
tlHTttuii "  for  till*  ]>iir|ii)H(.'  >ti  •ii-ltTTiiiiiiri|i  fur  wiml  Hioonnlv,  i{  uiiy,  w»rr»tit«>  :nnv  In* 
druwu  on  Uiw  Tnuwury;  but  tliai  when  the  ui^-onniiiitc  >>ili.vr»  n-ixirt  iiii  ortuvr 
iiidohlctl  iri  the  I'nitt'-)  StAU-^,  it  ii*  a  iniUtiT  \«  Itnlly  w  iihin  iIk-  ■It.'^ri-liiin  >it  ilif  Sii> 
relar>' uf  Wnr,  undvr  !vx-.  1760.  Ituii»<l  Statutes.  aii'llliL' Anuy  Rt!)ni1uliuiit<  "wlivtber 
to  onk-r  a  stxptm);*'  «{  jmv  i>r  not."  Sci;,  ii!*o.  McKiv  r.  I".  S.,  12  VX.  Clf,,  .VH; 
I>.nKwill  r.  t7.  H.,  17  ."./..  iKtl;  Harlmii  f.  U.  K.  21  l-l.,  V^;  h  Ojmiip,  A1.  riwii.  »»». 
Tbv  ftrt-ouniln|{  iitnijen-  ut  llie  Trvusurv  bnve  not  ihv  bunk'ii  itiu>i  ii)iuu  ihvrii  ul  rvvv- 
iiut  tin*  lu^ton.  I'firnvtinjr  the  :"niti>nscd  inistiUcvs  i»r  anntilliiij;  the  onlewot  the  IicmIa 
i.f  .li-iuirtfiii-ntj..  V.  8.  .-;  .I.nu-*.  1ft  Howanl.  9H;  U.  K.  t.  lliilui,  107  V.  S.  JflS;  Brviwn 
p.  U,  S.,  IIS'UWW.    liJw  §  ia<>,  «»(*. 
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the  Army  Ki?{ritlntu)n>!  of  IS81 — in  foree  at  the  time. — on  liij*  having 
hib  puy  stopped,  roiild  not  (at-  niloci  In'  the  ('ourl  r>f  Cltiiui^  in  tho 
rase  of  Hillinfr^^  r.  V.  S..  23  C't.  Cls.  IH6)  have  thi?  (|Ut'htioii  f»f  tho 
le^'ality  of  tho  utoppago  rcfi-rrt'd  to  tliat  eaurt  by  the  Svrt'ttiry  of  War 
iimler  Sih-.  10t!3.  Krv.  Sis.  The  ^M•^■tvta^y  might  iiidf'ud  leftT  stii-h 
qupMion  to  thu  court  for  hiii  own  guidance  atid  action  un<)cr  tlio  act 
of  March  3.  1S83.  t.  ]1«.  s.  2  (thp  jto-t-allcd  liowumii  A.-t).  but  the 
d(H'i»4ion  of  tho  Si^ciTtary  therviiiMiri  would  nut  ))iiKl  the  at-rounting 
officerw  who  would  still  Ije  aiitliorized  to  procpw!  a«  provided  in  Sees. 
26it  (par.  4)  and  l"fi6.  Rev.  St>s.  42,  2iMi,  -Mf/^  IHSM).  Where  a  elaim 
is  twrred  liy  reawon  of  tml  h;ivtng  bepti  jirewnted  either  to  the  projwr 
department  or  to  the  (_"nurt  of  Claims  within  the  tax  years  proscribed 
by  law,  the  head  of  that  ileiMrtmcnt  carmot  revive  the  eliiini  by  refer- 
ring it  to  the  Court  of  t'lainiH.'    42,  tW,  ./»/;/.  1890. 

S306.  Under  See.  litTfi,  Kev.  St**.,  the  Seerelary  of  War  (or  other 
head  of  a  de|mrtmcnt)  may  i-efuMe  or  omit  to  comply  with  ii  cull  of 
the  Court  of  Claims  for  itifommtion  or  papers  when  he  confiiders  thai 
it  woidd  1)0  prejiidii-ial  to  the  public  interewta  to  fuitjifih  them:  the 
statute  makes  him  the  sole  ju<lge  on  the  subjoet.  SoWfvWr/here  tlmt 
n  certain  atHdiivit,  thii.-  called  for,  lie.  on  neeount  of  the  ]>eeuliai'  riiiture 
of  itts  eontciilH  (as  well  u-m  its  lippurent  inniiateriality)  withheld.  8fl, 
407,  S^ptrmh^;  IfiSA. 

2307.  The  Secn*tnry  of  War  is  authorized  to  aripiirr.  by  purehaee 
or  eondenination,  land,  right  of  wiiy.  or  material,  needed  to  maititain, 
operate  or  pros4'4-ute  wofks  for  the  improvement  of  riveiv  aTnl  har!ioi"s, 
when  provision  for  the  same  hoa  Ikhmi  made  by  law.  Can!  301,  .SV-y>- 
UrnihfV,  ISii^,  But  hi>  ciiniiot  lease  hind  unlesi^  appropriation  has  l)een 
made  to  pav  the  ivntid  tlieivof.  l.'ai-d  llf.'i.  Aut/uiif.  IHH^.  He  may 
permit  the  use  of  land  uiidei  his  coiiti*ol  liy  ri'V(K*jible  license,  or  by 
Ica^e  under  the  act  of  .Itilv  :i«.  iSlt^.     Cattl  •.i4I.  A">pMt.  JfHtJ^. 


8EKTENCE  AND  PTHISHirailT     IH  GENERAL.' 

2308.  The  tiest  approved  practice  of  niilitiiry  court.-*  in  deleniiining 
Upon  their  sentences  is  believed  to  l>o  as  follows:  For  oiuh  member  to 
write  a  sentence  and  deposit  it  with  the  judge-advocate;  iind  (no  sen- 
tence having  Iwen  adopU'd  by  a  majority  of  votes)  for  the  court,  after 
all  the  eenteneew  have  bt^on  read  to  it  by  the  judge- advocate,  to  pro- 
ceed to  vote  upon  them  in  the  oMer  of  their  severity,  beginning  with 

'  Dunbw  5.  U.  S.,  22  Ct.  Cb.  109;  Ran  i-.  l' .  8..  123  V.  S.  227. 

'A*  to  piu-tkiiUr  jiutiiAlinienttt,  w*  esjiwially  NiKun'  Sitto  AirncLK— DiwnAtioR — 

I)|»VI1H>AL  JIV  RKNTKMB— l>ISl(lAl.U1CA7in.x  — Fixe  — roBKEITCKK  ItV  HKJtTEVt  K— Ijl- 
PHIMNMK.'^T — LOM  OV  U-lNK  OX  PlI.EB — KSUVCTtON  TO  TUK  ItAMU — BlPBlUAJlO — 
SoUTAttV  COXfL^BKEXT— SlWFBSl-lOX. 
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the  least  severe,  until  some  one  of  those  pwposcd  if*  i^rrcpd  upoD  by 
R  nittjority  of  votei>.'  It  is  not  iMgmtiiit.  indeed,  that  this  form  of  vot- 
ing Hliould  Ih!  purxufid— it  l>eing  open  to  tlie  i-oiirt,  in  it>.  discretion,  to 
lidopt  II  different  one,     XXI,  .161.  rfnly,  JSVti. 

2309.  TIiul.  upon  it  eonviotion  hy  a  majority  votp.  of  the  eourt,  all 
the  MieiiihiTf^  of  tile  eourt.  thos*'  who  voted  for  an  atxpiittal  et]OHlly 
with  Ihojiu  who  voted  for  eonvietioii,  mii-st  vote  for  twime  Huntonee — 
(hough  formerly  doubted— hiu>  long  Wen  ef?tablishi?d  iis  u  prineipin  in 
our  militury  law.  While  a  nietiiber  who  voted  for  an  iicipiiltiil  can- 
not of  «>ur«e  lie  i.v>iipeU&i  to  vuio  a  punit^hmeiit,  yet  hit*  persisietit 
refiisjil  to  (U)  HO  Would  be  «  iiegleet  of  <luty,  rendering  him  iimeimblfi 
lo  u  eharjrtr  urnler  Art.  ti'i.     XXX.  145.  Man-Its  1S70. 

2310.  Where  the  Arlicl«  of  W'ar  under  whieh  (he  charge  is  laid  i» 
maiidalory  tu^  to  the  puninhnieiit  (as  in  the  rawes  of  Art.-*,  tt,  s,  \K  14, 
15,  IK.  a«,  8T.  »S.  r»il,  fi7.  .li*.  HI,  «5),  atid  the  sent<^fK-e  iinpose.-i,  in  con- 
nection with  the  mandatory  punishment,  a  further  peaalty  or  penal- 
ties, thi.s  addition  lo  thr;  sentence  docf*  not  affect  itn  legality  ko  far  as 
ivlati^s  to  the  nmndat/>ry  puniNhmont:  as  to  thi«  it  is  valid  and  o|)t'i"h- 
tivp.  though  nn  to  (ho  rest  it  is  a  nullity.  IV,  288.  Ortt/htr.  iWJ/ 
Vin,  L*Wi,  A/n;'L  fS04. 

2311.  A  piiiiishiiient,  adjudgrd  upon  nmviction  of  the  accused  on 
spveriil  charges,  is  valid  and  operative  provided  it  is  a  pimislimont 
lei^lly  ini]K)siih]e  <tn  conviction  of  any  ///!'■  of  the  charges  of  which  the 
accused  has  lieen  duly  convicted.*     XXV.  I()4,  S,:ptmJifi\  JS67. 

231S.  A  sentence,  to  be  valid,  muttt  of  course  rt?st  u|«jii  an  approved 
ffiiding  of  guilty  of  an  offence  for  which  the  iiecusod  hiis  been  Irietl. 
Thus  a  duly  approved  titiding  of  guilty  on  oti<?  of  sevemi  4'hargcs.  a 
conviction  upon  which  requires  or  authorizes  tiie  sentence  adjudged, 
will  give  valiiiity  and  effect  to  such  sentence  although  (he  similnr  find- 
ings on  all  the  other  charges  are  disapproved  as  not  warranted  by  ihe 
tostimoiLV.  Where  liuch  a  sentence,  though  legally"  supported  by  the 
finding  upon  the  single  charge,  is  deemed  too  severe  a  punishment  for 
theone  offence,  it  may  of  course  (>e  mitigated  by  the  proper  authority. 
XI.  67,  and  XII,  3f>,  brf..A»r,  JSG^;  XVI,  70,  Apn%  18G6.  But  a  find- 
ing  of  guilty  of  a  a^rxifaitiim  to  a  charge  but  not  guilty  of  the  charge 
ilrtslf  will  not  support  a  seafence,  unless  indeed  there  is  added  a  con- 

'  Th'*  practk'e  here  refmrrtd  lolenow,  ofcoorBe.  modlAul  Uironfonulo  the  require 
iiH^nt>  III  tiif  Hi't  iif  July  27,  1H02,  KKcluiling  tlie  jiidgo^ilvockte  frotu  rE<iM>il  MraMou^k 
SivJS  1M7  wkI  1-!H8.  ntac. 

'Thiii-  if  iiiwn  a  roiiviction  iipoii  tJiive  rliarKW— "f  vinlaiions  of  Ariiv  3fi.  rtl  and 
62,  n-"[Mi*Iivply — hii  nlluvr,  in  ivKiHwtiun  with  iluuniiwal,  ia  fienlcricM  to  fi.rfeiliirp 
of  pav,  l)ii«  iHitiit<]iineiil,  lieiai;  amiiorized  <i|»in  >.yiiivictioii  of  tlii*  tliinl  i^hariK, 
thiiu^))  linn  lit  horixcil  iiixin  t'nnvictinn  of  either  M  the  othen>,  will  In.'  I'liiiiM'ncI  by 
tht>  couviirtinn  on  tlie  tiiirtj  i-hHivf.  Ht«  aliw  C>arter  c.  AlcL^iiiihry,  lUS  Fetl.  Ucp., 
«14. 
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Eviction  of  some  lesser  oJleiici-  incltKle^t  iti  that  chai'^ro. 
t,   IX.  lit.  J/«y,  W6'.J.     (8ee  ^  I8.MK  tn.U.) 


vri,  000,  A/*ra^ 


1813.  In  a  case  whi're  itri  seiuenfc  is  disi-n^lioimry,  a  «mrt  mai'tinl 
hiiay  iiiipu8«>  any  punishment  tlmt  18  twncXioned  by  iisago  (the  "("u«t«ra 
of  tlie  servit-e"  rvferri'il  u\  in  An.  S+),  althoujfh  (in  ciisfs  of  soUlici-s} 
tiic  ^iiii^  iiiiiy  not  W  iru-ludrd  in  thi\  Wttt  of  the  moiT  u^ual  punisb- 
Biuentti  contained  in  the  Amiy  Rpgiilationa.  IV,  131,  ill7,  Stf]iteinher 
and  OdiJ^rr,  lA(i,i;  XXII.  5.'ifi.  Jaunary,  MiT;  XXIV.  1!>2,  47ft,  .Ainr 
H///y  and  JjiWiV,  AW7.  Whore  for  an  olfonce  not  peculiarly  aggra- 
^prated,  a  court  martial  impo.^ed  upon  a  soldier,  in  connection  with  a 
forfeituro  ()f  jmy  for  nix  montii.s  the  further  penalty  of  i-arrying  a 

■  kwuiod  knapwaek  weighiiijj  twenty-four  p^iund.-,  every  alleniale  hour 
from  sunrise  to  sunset  of  each  day  (Sundays  excepted)  during  that 
period,  /iM  that  this  puni.shinent  wa-s  excessive  and  exceptional,  aad — 

■  the  same  having  been  suffered  by  the  soldier  for  three  mnnths — nwrn- 
ntindeti  that  ifc*  unexpired  term  bo,  at  once  remitted.'    XXVT,  520, 

2314.  The  punishment  of  Inlt  and  chain,  though  sanctioned  l>y  the. 
tuage  of  the  service,  should^  in  the  opinion  of  the  •Imlge-AdviMratc 
General,  be  imposeii  only  in  extreme  tai-ses.     Its  reiniH-sinn  Iia^  in  gen- 
eral  !>een   reconiiuentled  \*y  him  except  in  cases  of  oM  offenders  or 
■Aggravated  crimeei,  where  deemed  sen'iceable  &s  a  means  of  obviating 
^■violence  or  preventing  escape.     XXVI,  Jjos.  )>3i,  663,  (KU,  Ajtrit  and 
■■^w/y.  ISdfi;  XXVIII.  Hi,  SIS,  ./>Jf/  and  August^  h'HiS;  .Vtl.  hA%  Ajrni, 
Bi'S'tffl.     This  penalty  has  (as  have  al(K>  those  of  shaving  the  head  and 
I      drumming  out  of  the  sei'vice)  become  rare  in  nnrarniv.  and  the  fur- 
ther coi-poral  punif-hment  of  branding  or  marking  ha-s  l«'en  expressly 
prohibited  by  statute.*    Card  3TT3,  June,  1398. 
K     2315.  Military  duty  ic  houoi-able,  and  to  impow  it  in  any  fonn  as  a 
^^l/uni'f/iffutif  must  tend  to  degmde  it.  to  the  prejudice  r>f  the  t>est  inter- 
Be(»t«  of  the  service.     Thua  (ulvi/fcd  that  sentences  im^xisiiig  "guard 
duty*'  for  certain  periods  should  properly  In-  disapproved.     IV.  4u2, 
J*ectmltT,  Iffl^of  XXVI,  507,  Aj>fi/^  AS'6W.     ^»  mliuAi^I  of  a  nenlence 
^imposing,  in  connection  with  a  temi  of  confinement  in  charge  of  the 

■  ■ ■ w " 

'ArtJcIf  VIII  fjf  tlie  .\ Tiii-iiiliiif iilH  111  tin-  CoiMl italion  prohibgM  tli*'  inHiction  of 

j'aiue]  and  miiwiial  |iiiiiir^)iiiienln."    While  t hi."  I'n'vittion  (f'i<»  uul  nww^arily  eov*rm 

\»  nutrtm)  iiuifimiih  n.-  lln-y  ar\-  ii«ir  n  )Mirl.  ut  llii-  iiKlM-iary  ^i(  thv  I'liile'l  i^\Mlv9 

^  Wr2,  <iiiU  ),  it  Bluiiiltl  U-  iili-«^rv«l  &.-'  a  general  nilf.    That  Iht-  prYivi-iiHi?  nf  the 

Ih,  Vlth,  rtinl  Vlilih  Arneii(biienl(t  lo  thv  (VtuKtilution,  n'iatiiii;  lo  rriiniiml  pro* 


[ceeiiinjr*,  aiifilv  onlv  tn  rht>  I'liiulf,  Ae,.<tf  the  rnilpit  Staiec,  bw  liarruu  r  Mnynr  of 

LBttltiiiinrf,  .  l'■e^vl>,'2^:{;  /vr  i^frf*- Walkins,  .r/,  MS;  Twii.'hcll  f.  Ttu-l  ViminonweuHh. 

7  Wa]ia.-e.  .^2tl:  tViwnnlw  r.  Kl!i..ti.  '-'1  "/.  .W";  Walker  >\  Kativin»^l.  2  Ol(<.,  SHi;  IV«r- 


Kin  I".  Yewtlall,  ft  l^^  29^;  I  Bi.-h.  t>.  T,.  }72ri.     See  nlH.i.  ■"nifSii|ireme('iiurl  oucbe 

ililitaryStuniii"  hy  .li].1ne-Ailv.  (ien.  Liehi^r,  31  Am.  I-aw  Kt-v.,  'M'Z,  anil  onawtdtH. 

[    'By  a  itruvinioti  o(  ihi'  act  ol  June  0,  1872,  now  incorjKjratwl  iii  thi-  fstli  Article  oi 
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guard,  the  penalty  of  '^sounding  nil  tbf  hii^lo  calU  at  tbe  p(wt  during 
the  ftinw  iwriml."  XXXVII,  4;t!i.  Mn;/.  J-'iTfJ.  So  ,nfri\r,.i  tn  rejfard 
to  II  .■*eri!enfe  whirh  reijuirrd  a  deserter — not  for  the  purpo!**-  of  nmking 
gowl  the  time  lost  by  his  de.sertion  but  a»  a  pun hhrn^tt— to  sorre  for 
tui  additionfti  ye«r  after  tbe  expiration  of  hitf  term  of  enliHtmenl.' 
XIY.  ;«•«.  4/»riV,  ISGo. 

2316.  Alw  hfhi  that  a  sentence  cannot  lejrally  extend  the  lime  of 
tho  BtTviee  of  h  soldier  iis  8U<.b  beyond  the  term  for  wbicb  he  orivrin- 
ally  •.vjutniL'tt'd.  40,  IIM,  Monh,  ISiH),  Tbu»  Ibe  existing  law  fixing 
the  term  of  a  soldier'^  enlistment  at  five  years,'  a  court  nutrtial  vva 
have  no  power  to  prolonp  it  by  adding  to  siivh  tetiu  an  uddlli(»imt 
peritMl  by  way  of  puttliihmntl.  So  a  >entence  **  to  make  goo<l,  at  the 
expiration  of  his  term,  a  ])ert(>d  of  fifty  i*even  dayt*  during  which  bi« 
ser^-icps  were  lost  to  \hv  United  Stat*^  by  l)eing  held  in  ho«pit«1  on 
n4'<X)unt  of  pistol  wound  received  by  him  while  in  tbe  commission  of 
a  diwnlpr  in  violation  »f  thp  (lad  Article  of  War."  Itdd  uuautliorixed 
and  properly  disapproved.^     L,  413.  -/«««',  ISSO. 

2317.  Wbuiv,  while  an  oflicer  or  soldier  is  undergoing  a  certain  sen- 
tence, he  is  again  brought  to  trial  for  a  military  uffonco.  and  a  further 
sentence  U  adjudged  him,  imposing  a  punishment  of  the  same  siMvieti 
as  that  which  i»  being  executed,  it  \h  the  general  rule  of  the  sen'it^e 
that  the  second  sentence  is  to  bo  regarded  us  rmji't/atifv  upcni  the  tirst, 
and  that  it^  exwulion  U  to  commence  when  the  cxiTUlion  of  the  lirnt 
is  irompleted.  This,  whether  or  not  the  court  in  the  second  >ientenoe 
may  have  iu  teriTi)«  spivitied  tJiat  the  tiecond  punishment  should  Im! 
additional  to  the  tirst;  siuh  sin-ond  punishment  b.'ing  made  cumula- 
tive by  oix'rution  of  law  irrespet^tive  of  any  direction  (and  such  direc- 
tion h  in  fact  rarely  expressed)  in  the  wnU'iKv.  XXXVIII,  4<W, 
55tt,  .fmmry  and  April,  iS77;  XLIII,  102.  lhx-vi„Wr,  lifTO:  CikT4 
imu,  A*»/u^f,  ii!05.    (See  gS  U71>-14S1,  'j»tc} 

2dlB.  VVhile  upon  the  conviction  of  an  officer  or  -loldier  under  a 
charge  of  a  crime,  such  as  manslaughter,  roblwry,  lart-eny.  &c..  to  the 
prejudit-e  of  go<id  ordi'r  and  military  dist-ipline.  the  statute  of  the 
Tnilcd  States  or  State,  providing  for  its  punishment  as  u  civil  offence, 
may  well  'i>e  i-eferred  to  as  indicating  the  natui'e  and  extent  of  the  pun- 
isbmeiit  deemed  proper  for  the  same  by  the  civil  aulhoritie*,  iht*  punish- 
ment to  be  imposed  by  thecQurt  martial  should  nevertheless  be  measured 


'(W — w  in  lu-rnftl  with  the  spirit  of  this  iijira(!nii)h— rhe  fnllnwinf;  (inWre;  <i.C 
M.O.it^,  War  l>c|>t.,  1«<H;  (J.  i>.  \7.  Ihtyt.  ..(  tlin  >li-w..uri.  iSrtl;  .la'.li.  Artiivnf 
the  I'l.n.ma.-.  IStSL';  il..^,  I>n|il.oi  the  Ni)rthw(wt,  IHivl:  f\».W,  Mi<WI(!  Itepl..  l.s(il. 

'Xt(»  n.Mi)  lit  tfirrf  VKHIH  tiy  llie  iMi  t4  Mlfpli**  I,  ISJM. 

'Tliai  the  lialfilily  to  iimke  triKiit  tiiiiv  Itict  by  ilewrtioii  reaiilto  fruui  a  r)<>Uti»n  uf  I 
tlii>  i-iilirlTi)ent  <-iintmi-t.  tlut  it  \a  indejwtHlunt  of  any  |)Uj>iHhnH.-nt  uhii-h  uiay  Wj 
fti|Jiii)ict'<l,  uiid  ihat  it  ue«<l  not  ))o  luljuilgeil  or  mentionMl  in  tbe  wuicnci.-,  mv  f J 
M,  antf. 
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pess  by  the  criminatitr  o(  the  act  as  a  civil  offeiitc  than  hy  Us  gravity 

H  breach  nf  military  diMripiine.  Thu*  whei'e  n  soldier,  hnvinj;  \H^&n 
>rouyht  to  trial  liefoix*  a  rivil  court  for  the  boiiiiride  of  another  sol- 
dier, and  inadi'qtiately  sentenced,  wa»  iviilti^equf'ntly  tried  by  a  t'^'nei'al 
court  martini  for  thi-  military  offenvf  involved  in  hi.rnci,  /"■!</  timt  ibe 
conrt  would  only  pro|)*M'ly  irnpo^^e  uiX)n  htm  a  ]M>iially  pn»|>ortiiied  to 
thp  injury  done  to  the  g^'iod  order  and  di-scipline  rtf  the  >iervice,  aud 
should  not.  by  an  excessiive  puni.-hiiteut,  atteiupt  to  compt^nsato  for 
the  over-lenient  jndguient  uf  the  t-ivil  court.     Xhl,  1S>>.  A/'vll.  ]^7H, 

8319.  The  word  "montb'*  or  "niontbi*."  employed  in  a  sentont-e.  is 
to  l«  construed  a*  meaninir  mlcnd'tr  month  or  uiuiitb)!!;  Ihe  same  sig- 
niti<«tit'e  tieiiig  i^iven  to  tbe  term  a^  U  now  commonly  given  to  it  in 
the  construction  of  AiuericiLn  ittiittiU^  in  which  tht-  word  is  umployed.' 
The  (fid  doi'triiio  that  "inoiith.'*  in  a  sentence  of  cmirt  niHrtial.  nieunt 
lunar  month,  baa  loo^'  since  coasi'd  to  be  accepted  in  our  niiliiary  law. 

XVI.  374.  Jmvan/,  lS(i8. 

2320.  It  is  a  principle  of  military  law  tbitt  no  military  authority, 
whether  the  reviewinjj  officer  or  other  coniniunder,  can  'uid  (<•  n  jmn- 
it/mif/if  as  imposed  by  a  court  iiwrtial.  Neither  forfeiture  of  pay,  for 
pie,  nor  tine,  nor  a  corporal  punishment,  can  be  inHirti-d  n{Kin  iin 

iccr  or  soldier  whore  tho  sent4'ncc  fails  to  adjudge  it.  An<i  ni'iiher 
Ihe  fact  that  tbe  puni^bment  awarded  by  tbe  court  is  regarded  as  atx 
r/i'i(ft'j>(Ht'-  one.'  nor  the  fttrt  that  the  period  is  a  time  of  iftr,  i-aii 
atleet  tbe  application  of  the  principle.  V'lll.  44-i.  557.  J/<ii/  and  ./une, 
imi;  XX.  430.  F^ruary,  J86€;  XXI.  257,  Jf^m/*,  ims.  Thiw, 
where  the  punirtlnnenl  iinp(?>*ed  by  the  ."entence  was  to  carry  ii  weij;ht 
of  twenty  pound;*,  h-sld  that  it  would  be  ille^l  for  Ibe  officer  cbarjfed 
with  the  execution  of  the  F<enlence  to  increase  the  weight  to  thirty 
poundc.  XXVII.  .111.  F'hrmiry.  JS*S9.  So  wh^re  Ibe  senlenre 
impoecd  dimply  u  forfeiture  of  pay,  hi/t/  that  it  wiw  adding  to  the 
puni)5biueut  to  order  it  to  he  exeented  al  a  niiliiary  prison.  XI.  98, 
yortfi>?Kr,  ifiti^ ;  XX.  540,  FA'ruffry.  JSfJ(J.  So  A<^///  tbiit  a  sentcnee 
of  simple  "contineinent"  for  a  certain  time  tUd  not  authorize  the 
imposition,  in  eonnection  with  its  executiuu.  of  baitl  labor.'  XXI, 
31*1,  A/'n'f.  ISfHi.  Where  an  officer,  on  i-onviction  of  (lie  i-inbczzle- 
ment  of  a  certain  sum.  was  sentenced,  without  furtiiei-  jieualty.  to  be 
distuii^Ked  tbeserriee,  A*'W  that  the  depnrtnient  ^-omiiiantler.  in  approv- 
ing tbe  sentence,  could  not  legally  order  him  to  be  (lonfincd  at  IiIh  sta- 
tion tilt  be  should  make  good  the  amount  ent))eKKled,  ninc'e  this  would 

I    >SeeMoor«  P.  Hontiton, .t  Servt.  A  Rawle.  IM;  Setlgwldr,  Cone.  Slat.  A  C'nnfl.  UM 
edition. p. 358:  Rl*>  I  Rev.  Sta.  of  N>w  York  §4.    Hee  R.aN.  Y.,  IW^^.t'ollins,  vol.1, 

i>.iit;.  f  2tK 

HN'mjarp  Barwis  r,  Krppel,  2  Wilnon,  .SH, 

•y**  more  iiarliiiiUrlv.  tm  to  aililiiijir  to  tin;  |iiiniiihiitent  in  ca»e»  ■'!  wiiteocee  of 
cuntinenieDt,  j$  lJ«4-l-iU9,  anlt. 
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SENTENCE    AITD   PFNISHMENT. 


Ih-  un  adding  to  the  puttishmiMit  imposed  hv  the  court,  as  well  n.«i  an 
illejirnl  exorcise  of  power  over  a  iriviliaii.     XXVIII,  133,  Sept^mher. 

2331.  A  luitijfated  seatCDrt  can  no  more  Iw  add&i  ft*.  In  cxwitlion. 
tlian  can  an  oriyioal  sentence  approved  M-ithout  milJj*Titioii.     AS,  a4*J, 

S3S2.  A  luilitaiy  puoi'-hmeiit  can  legally  Iw  Imposed  only  by  tipntonee 
of  eourt  inailiiil  iiftor  a  regular  trial  and  conviction.  Such  a  punish- 
ment cannot  l>e  mipuscd  h\  a  mere  tWcr.'  VI,  litS,  J/«v.  /Wj;  \'IU, 
31-1.  505.  621).  Aj?r!f  and  J'lt^.  1S6^  Thus  a  reviewing  olficer  who 
ha*  disapprovetl  the  sentence  imposed  by  a  court  martial  in  any  i-a»e, 
cannot  thereupon  order  an  inde|)endeut  puniahuiunt  to  be  suffered  by 
the  accused.  11,  44«.  52r>.  Mu;/  and  Jttne,  JfttiJ;  XI.  310.  D^vmber, 
iSV'i.  So.  !*uch  un  officer,  in  di.'<appr«>%-iinf  an  HCiiuittal.  cannot  (irder 
thiit  the  acciued  be  contined  or  otherwitte  puuisbed.  Xll,  34'>>.  •/(>»• 
uarif.  tS(io.  So,  a  conauauder,  in  restoring  n  dei*^rter  to  duty  ititfaout 
trial  accoi"ding  to  thi;  Army  Kegidalioiis.  is  not  authorixed  to  require 
hiui  to  submit  to  u  puuiishmciit.  aa  a  condition  to  bis  being  »o  ivs(<nvfi. 
or  otherwise.     XVI,  S3,  Jfay,  JSOo. 

'  We  liarc  in  onr  military  law  no  syBtem  nf  ctimtnary  pnninhnients.  Kxoept  in  k 
few  i-iufvr.  uuiuipurUujt  iu  iWuiselvw  or  uf  ran;  octurnruce  iri  orarliir  iwf  Arb-.  2h. 
yj.  0.(111111  W  I,  our  roile  rf(i.>^iiw»  no  |>iini:<linicnt«i  othtT  than  Mich  iw  iiwiy  In- 
»>1jiii|((ihI  uiMiii  lri»l  kikI  roiivirtiuit  tiy«  uiiliUiry  fmirt.  In  tin-  itriuTiil  i>nlwni,  |Miit- 
ii<liui{'iiu<  inllii'U-il  UR-n-ly  ul  ihi-  will  u(  uiilllary  couiuiuinlviv,  Imvv  Im-vii  rvpi.iile*nr 
coiiiUniiKtl  It*  tlk-i^l  niirl  forbiiMoii  in  |>mftiLt\  S<'ct;.O.Sl  lA,  G.O.I,  l«U£:  da 
as,  HiJ<in..  of  Artnv,  lH4-_»;  <!(>.  2,  4.  War  Ilpi.t.,  IH*!;  iUk  3!t.  H.Iqnt.  of  Ariiiv.  IWA; 
Uo.«W.J.  War  Di'i't".,  IWJ&;  do.W,  NvrUicni  lK.-]jl.,  18K4;  ,Ju.2i.  IK*[>t.  o(  tlie' I'Utio, 
ISii":  iii>.  U.  iii.  IK71:  (lo,tiS.  IX'iii.  of  l»Hkom.  tKHH;  »lo.  106,  W.  1«T1;  .lo.-IO,  Drot, 

of  tin-  ^Jb.t,  !StW:  i;.  c.  Ai.  o.  iis,  i./.  mio:  <ii.,9i»,  i.y.  \mi-.  ti.o.  u.  i>Gpt.  cf  tV 

StMith,  l>WP;  .in.  l,2:f.  Wl,  .'iM^-a;  .i». ii.  Mil.  I'iv.  ui  Uii-  Allitnli.-,  l»«»;  .1...  Id.  ../. 
is::):  .1...  ;?;i,  I)»-iv1.  uf  Ihc  Ijikiv,  INTD;  (!.  C.  M.O.  .M),  Pfpl.  .if  tlu*  SlUw.uri.  I.s"!. 
()HiriT!<  who  ha>e  ]VM>rt4'(l  to  xuch  |n:ni]>hiii«iilM  luivi-  In-i-ii  ri'{jcat*^!lv  hniu|{hl  Iu 
Trial  Hiixl  oenlem-^.  See  (i,  <).  (\.  kl.  *i.  O.)  of  Juoo  :tO,  18;.M:  ilo.  d  (A.  (t.  O.), 
ISL'ti;  .lt>.  2«,  (W.,  isay;  4a  tH.  i'f..  IK.S2:  ilo,  li.  «,  tW,  War  Hept.,  IM.t;  -In.  .■»,  H«Iqr», 
of  Anny.  IWS;  .l.i.  63,  IVpt.  uf  Va.  A  X.  ('.  1884;  .1...  21',  Uejii.  ..f  the  Flatte, 
\»&~:  ilo.  9Mil,  Uiv.  of  the  Allanlif,  180H;  .in.  1 4.  Hept.  i.f  SniUh.lStIB;  (i.  C.  M.O. 
SO.  l)fpl.  of  Ihi'  Mii*<niri,  1S7I.  Ami  mlifliil  ii>eii,  trit-d  ami  wiitt'mv'I  (tir  iiiciilj- 
unliunlt!  ti]DUi]<rt.  uht-iv  Mich  (tiiiiliiet  )i:l.i  Int-ii  iii<lu<tHl  ur  aiqjravatcil  liy  illiriail 
corpora!  pmiUhinonib  inHicK?-!  upon  lliem  liv  supvriore,  liavi- i>omiuonIy  had  Ibeir 
H>iilt'ni-('fi  n'liiiilt-.l  or  iiiiti;nilfil,  ur  all'v'fi''''  ll>HHp|)^>vt^l.  S<-<'  4*.  O.  tit,  7(1, 
Norrhtm  Ik'pl.,  I«G4;  •!.>,  40,  l>c|.t.  of  llio  ICaul,  IWW.  (i.  f.  M.O.W.i.r.  1K71:  l.».  0. 
63.  Dupt.  ot  Dakota,  18<«*:  do.  76.  id..  1S71:  G.  C.  M.  i).  i6,  id..  lf(80:  do.  OS.  Deja. 
of  the  ?<iiith,  IK73,  In  t>ro|K>r  (-a»of>  of  oounv,  as  where  violen<-e  is  en.phtyfd,  trfuMfe 
alti'iTi|itt?«l,  A<'.,  liy  rNtldierc  who  Htv  mutiiiriiiM  or  <lisordi»rly,  ■>r  in  arrt^  uudvr 
L'liBrtn.-)^,  fon-u  nuiy  hf  lu^y*!  B^iiict  tlieiii  at^t-onliii);  tu  ihe  iit.H^LH«ilits  of  the  raw. 
Set-  i  ItKW,  autr:  nlm,  ii.  O.  bS.  }Uiqn>.  of  Arniv,  IS4L':  d'\  2,  War  Dept..  l.'iU; 
G.  C.  M.  O.  47,  Hi|<|r».  of  Arriiv,  1«";  C  O.  iVI,  "Ik-pt.  uf  Va.  wii<l  X.  C.  IWVI;  «Ia 
40.  IVpl.  uf  the  EuKt.  IStiS;  (i.  C.  M.  O.  lU'.  »/..  1870;  do.  W  W..  1871-.  G.  41.  23. 
IVpt.  ..f  ihi-  Ij»kf».  1S70;  do.  HH>,  Pi-pl.  of  Dakota,  IH71 ;  .hi.  m.  IXtjI.  of  the  Srtith, 
lHT:i;  do.  ;tl,  Mil.  Div.  of  IlK'  Allantic-,  1H73;  G.  (".  M.  O.  :t7,  L)f[»t.  >if  T^xa*,  ISHO. 
Tliiti.  howeviT.  i»  f>rr'ri>t>vii  mi.)  rrMntini,  iiut  jnuiirhincnl:  tlii<  miltii^nty  hi  iiM*  llic 
n(H'<!fiil  U'Trv  ill  rtieli  riiite«tui1l  nol  jiwlify  ihe.-iijierior.  when  lh«-i.fft-i>dcr  iitreprvdMtl 
or  njiiinrlivndpil,  in  eiibjucli>i)[  liliii  to  arhitnirv  puuitory  trnttintf'it.     .S^v  f)  lltlS- 
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2323  A  N'jfal  sontcin'?  of  court  nittrtiftl,  when  once  duly  Bpprovod 
ftiid  r^n-tttc^,  cannot  Vie  renrlu'd  tiy  !i  piirdoii.  nor  rni'nkrd.  rei-Alled, 
niodUied  or  rcplm-ed  hy  a  milder  ptmishnient  or  other  pixirerding, 
either  by  the  Exet^iitive  or  hy  Congress.'  The  only  remedy  f<ii-  a  piirty 
wlirt  haM  surfeited  iiijiisiiti*  from  ■fmh  a  lontence  is  either  m  new  appoint- 
ment to  tJie  army  hy  the  President  or  some  legi;*]atioii  within  the  prov- 
ince of  Congi*eA.s'  relieving  or  indemnifying  him  for  and  on  aot-ount 
thereof.  XLI.  538,  A/>ril,  mO;  XLUl  320.  Jnue,  1S7<J:  LIU,  143, 
Oi:tohfr.  ISSO;  Cartb*  441H,  Jun^.  J&Oif;  «5it0.  June,  J809. 

2384.  Where  v.  menteuce  in  excejMi  vt  the  legiil  limit  is  divisible,  :<uch 
part  !W  in  le^il  may  Ije  approved  and  execute<l.  Thu^  whei-e  a  sentence 
of  un  inferior  toiirt  impose*  »  Jinu  or  forfeiture  fie_voiid  the  liuiil  of 
the  83d  Article  of  ^Var,  the  sentence  may  be  approved  and  executed 
a?  lo  no  tniK-h  aj^  i"  vfithin  the  limit.*  66,34H.  SepftTnhrr,  Ilf90i  99,21. 
Aj'ril,  mii;  Curd  -irW.  OvtJter,  iH^Jt. 

2326.  Tlii-  ruh-  prescribed  in  iJur^.  IU'J5  and  1032.  A.  R.  (!^tl  and 
1*01  of  lJ*Sti)).'  to  the  effet't  that  continenient  and  fnrfeitun'.  wht-n  the 
sentence  in  silent  as  to  the  time  of  their  taking  effect.  i<huLI  be  opera- 
tive fi'om  the  date  of  the  promulgatiun  of  the  iten(cna>  in  orders,  i.<^  an 
exception  to  the  general  rule  that  oi-dei-s  utfecting  thi*  stntun  or  rights 
of  officer*  or  soldiei-*  .■shall  take  effect  from  notite.  Hut  m^Iutu  a 
Bcntence  of  disniiRsa!  of  a  cadet  of  the  Military  Academy  wn.-*  on 
Oct<ilier  81,  Isi»3,  LM>inninted  to  MU»|KMision  from  the  itcaiterny  without 
pny  until  Aug.  rfS.  lHlt4,  AtA/ that  the  genei-al  rule,  in  the  absence  of 
any  -ipei'ific  exception  of  wuch  a  ciwe  hy  tlie  Army  liegulations.  appliiHl, 
and  that  the  Kenteiice  an  i-ommuted  took  otTeet  \\\Mm  and  from  tmttee^ 
the  forfeiture  connncncing  t<i  run  from  itw  date.     64.  280,  Ajfril,  ISO^. 

2326.  Tlie  suspenNion  of  the  sentence  of  it  ctmrl  martial  befoi-e  or 
I>eiiding  it.**  execution  is  a  jtrctcedure  witltoiit  pweedenl  in  our  niilitHr\' 
uen'ice.     Card  tfS3»,  AwjmU  f'**^'- 

SENTIXIL. 

2327.  ilespect  for  the  person  and  office  of  a  sentinel  is  as  strictly 
enjoined  by  military  law  as  that  required  to  !«•  ytaiti  to  an  ollicer.  As 
it  h  exprcHsed  iji  the  .Vnny  Kegulation.-*  "all  persons  of  whatever  rank 
in  the  service  are  re*jiiired  to  observe  retyped  toward  sentlneU." 
Invested,  as  the  private  soldier  frequently  i.s  while  on  his  post,  with  n 

^grave  responsibility,  it  is  proper  that  he  should  be  fully  protected  in 

'The  well  esmbUshetl  prSnt-iptcs,  that  inorc  irreeularitieA  in  the  |imfK-p<]ni(r»  will 
B'lt  affei'l  till-  mli'lity  of  un  rnruUfi  (wtitwu-p.  ainl  that  a  \vaiii  iwntcrire  '^iire<luly 
coii0mn.'<l  aiid  exvfiiti'iJ  i»^  "no  I'ink'tT  njbjwl  tu  rt-vifw  fiv  the  Prv*adcnt,"  po 
I  pointedlv  t«et  fortli  ^in  IS4:tl  in  4  llpiiip,  l'74,  nrt'  lurther  illiwtratH  in  15  id.  290,432. 

'Sw  ii  UW.  1-.W.  mm,  IfMJy.  liWI,  and  22:WS,  antt. 

•See  V'lK.  Nil.  12.  A.  fi.  O,  J8H2. 

'Paragraphs  um  and  1U5:^  uf  hm. 


HOLDIBR8    HOME. 

U»'  <lijH;hai^  of  hi**  duty.  T«  jyoriiiit  any  one.  of  wliatever  rHttk.  to 
iiiolrtit  or  iiitcrfori'  witL  liiui  whil<>  tliud  ^itiployod.  wiliiitut  li<><'»iiiiii^' 
luibli.'  to  ti  wvyrt'  jwiialty,  would  obviously  i^stiiblisli  n  \nwvdvt\i  Uijfbly 
prejudicial  to  tbi>  iti(«re»U  of  the  iM^rvii-c.  Sj  wheiv.  in  timt*  of  wnr. 
u  livuU^iiatit  ordered  ii  ttolidiLT  of  bi^  n?(fiuient.  who  bad  Uwii  pbic«d  on 
dutii  an  ti  sentry  by  Kuperior  authority,  to  feed  and  take  i.uif  of  hiM 
borse,  aud.  upon  tbe  latter  m«peclfuUy  declining  to  le«ve  bi«  poi«t  for 
the  [mi-poBo.  ansaiied  hiui  with  abusive  lan^'tiaife' — /tetrl  that  a  wntem-e 
of  disinif^siil  imjH'^cil  hy  a  rnurt  martial  upon  Murh  olficer.  on  his  (!un- 
viution  (if  thi.s  otl'ence.  was  fulty  ju.stifind  \ty  the  reijuirements  of 
military  discipline.     XVllI.  508,  /■yfruan/,  ISOC. 

flOLDXEKS'  HOME. 

S98d.  See.  4S24.  Rev.  St*.,  jiubjwting  the  inmattw  of  the  fv>ldio)-8' 
Ilonie  to  the  Itulew  and  Article-*  of  War,  i*  uncun^titutional  and  a  dead 
letter.  These  iumatet^  are  no  part  of  the  amiy,  nor  are  they  supported 
by  tbo  I'nited  States.  They  niv  eivilians  (H:cu|)yiiijj  dwellinp^  and 
itUijtjiined  by  fund,?  held  in  trust  for  tlieni.  Tlie  territory  of  tb»*  home 
beinjL'  within  the  I>i8trict  of  Cohnnbia.  anii  not  having  been  exempted 
by  Coiiprew  from  tlie  opi.'ratiou  of  the  criminal  laws  of  tbe  District, 
the  inniateH  are  subject  to  thtjse  laws  like  any  othiT  rewidcntn.'  &6, 4oti, 
StrptemfHV,  189S. 

2329.  An  inmate  l»  not  required  to  remain  at  the  home  if  he  wi»bc» 
to  leave  it.  Tbe  privilejfes  of  the  in)«tituti<ni  may  It?  renouni'ed  by  any 
act  showing  an  intention  to  renounce  them — such  lut  direct  notice  of  aueh 
intention,  or  by  absenting  himself  with  the  evident  punntwe  of  not 
returning.  In  February.  lN*i4,  a  certain  inmate  was  transferred  from 
the  home  to  the  Uovcrnmeut  Intutue  Hcspitnl.  and  wai«  discbnrged 
thence  lu^  Mine  in  June.  lSlt4.  He  did  not  return  It*  tbe  home  and  wa» 
not  again  heard  <if  till  March.  1S8I!.  wli<-n  it  wa^  UNcci*taiiied  that  he 
was  at  the  Stiite  Insane  UospitHl  of  t'ennhyhninia.  At*  he  was  sano 
when  he  left  tin-  govermiicitt  htrspjtiil  and  did  not.  ci'tiirn  to  the  lion u) 
within  a  reawnialile  time.  Init  ivmained  al'.scnl  nearly  twenty -two  years, 
hel'l  that  he  must  t^>e  deemed,  in  tbe  abiiieni^  of  contrary  evidence,  tu 
have  intendwl  to  pemiauenlly  HeiwralH'  himself  from  the  institution, 
and  that  he  tlieri'fore  wa«  not  now  an  inmate  or  iiKMJilier  of  tlie  »aiite. 
L.  t«",  A/rril^  ISm. 

9330.  C*>ntra<'t8  for  the  home  Hhonid  bp  cnlored  into,  not  by  the 
"  Soldiers'  Home,"  which  is  not  an  incorponitt-d  institution,  but  i>y 
tlip  Itoni-d  of  CommiHsioners,  who,  art  repre-senting  tii^  I'nited  .Stjitea 
itt  the  management  of  the  hnnie.  may  authorize  contraetd  whiefa  wilt 
bind  the  United  Slates.     68,  l:t7.  Khnutnj.  IS!f.i. 


3331.  Thp  fiiiKl-i  for  tin;  -iupport  «f  the  Soldiers'  Home  are  not  of 
|the  flH-ss  of  piiblir  moiieyw  annujilly  appropriated  for  a  specific  object, 
EH  fur  Ihe  pujk'  of  tbt>  army.  Iiiit  ti  .Kpucial  tru^t  fund  uomniitteil  to  and 
aduiitiiNtered  hy  the  Btmnl  i>(  Cumuii»»iuin'rs  for  the  t)eoefit  of  the 

I  institution.  From  »n  early  period  in  the  history  of  the  home  it  ban 
been  the  u.xage  for  tlie  eomiuiiHsionerFi  to  permit  the  officers  of  the 
home  (retired  otUeerB  of  ^the  army  residing  thereat),  gratuitously  to 
reeeive  and  use  n  reasonaHle  [xirtion  of  the  ordinary  suppliej^  of  fuel, 
light,  foiT^je.  Tiiilk.  ii^  and  veyetableH,  either  produced  at  the  home  or 
obtained  for  it/:  con^uiiiptioii.  IffJ<l  that  fmvh  alluwam-e  wa«  not  in 
H«ontravention  of  law;  that  the  artieleii  thus  iasued  are  not  of  the  i-la^^i 
of  military  pay  and  emoluinent^.  and  therefore  unauthorized  l«?eHUf*c 
not  allowed  by  tiiw  to  retired  olRcerw.  but  are  a  reiihoiijible  chan*  of 
Bthe  tiuppliefi  for  the  urte  and  benefit  of  the  borne,  the  diKpositiou  of 
which  is  properly  within  the  disi-retion  of  the  eommi-ssi oners  its  charged 
by  law  with  the  ''governineiu  und  interest**"'  of  tbehoiite.  And  simi- 
larly ArW  in  regard  to  the  amount  of  ^I.lKK),  allowed  nnnunlly  out  of 
rtuch  funds  to  the  treu-surer  of  the  home,  a-s  a  eonipensation  for  his 
jipecial  ^ervii-Of!  and  in  conHiderution  of  his  pecuniary  responsibility  as 

IB  bonder!  officer.'     51,  23tJ.  Jatmanj.  lii^M. 
2332.   llrUl  that  a  medical  officer  of  the  army,  occupyinp  quarters 
at  the  Soldiers'  Home,  waw  not.  therchy  pr»'cluded  fronij^^cciving  rom- 
inutation  of  quarters  at  New  York,  on  f»cing  ordered  to  duty  tliere  as 
a  memlHM'  of  u,  medical  examining  board.     The  quarters  occupied  by 
him  at  the  home  are  not  "  public  quarters"  in  the  sense  of  par.  14?iO, 
B  A.  K. :  he  doen  not  occupy  theui  at  the  t-xpense  of  the  L'nited  StaUw; 
and  by  allowing  liim  the  commutation,  the  Government  is  not  put  to  a 
double  expcnsp  for  his  quarters.     56,  174.  Oelober,  ISO^. 
■      2333.  Sec.  4818,  Kev.  Sts.,nppropT-iutesasoDeaf  the  funds  forthoriup- 
port  of  the  Soldiers*  Home — "all  forfeiture-s  on  account  of  desertion", 
y/t'/rf  that  thiH  appri»priat.ion  included  the  fefmnet/ jjay  of  -ioldier-s,  oa 
B  forfeited  by  desertitm  undei-  the  provisions  of  Sees.  12^1  und  iaS2, 
"  Rev.  Sts..  and  of  the  act  of  .Fune  ]*\.  lS!n»,  c.  4^1^,  a.  1.     The  retiiined 
pay  is  meivly  si  fniction  of  the  nionitdy  jiay  of  the  j^oldier,  earned 
with  the  rest  of  his  nmnthly  pay.  as  a  iwrt  of  the  entire  consideration 

Iforaen'itscrenden^d.  Imt  of  which  the  payment — ^the  right  t<»  receive — 
is  deferred.  The  theory  that  it  i<  not  Ut  Jh*  regarded  il-*  canied  till  the 
Boldier'rt  (*erviee  Is  concludod  and  he  receives  an  honorable  discharge, 
is  rebutted  by  the  statutory  provisions  above  cited,  and  e-spccially  by 
tbo  provision  of  the  act  of  ISliii.  which  treats  the.  retained  pay  as  pay 
constJintly  aex'iruing  and  as  a  continuing  fiepo»it  for  the  u»e  of  the  sol- 

'  H*i*  opinuHi  ijt  AtU>nivy  OerivrsI  lu  mntv  «Hect,  hi  20  Opiris.  350. 
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dier  drawing  iiitoroMt  from  tho  find  of  ooch  yvar  in  wbieb  it  Hccru<<«. 
ThD  rulin^f  of  the  Supivme  Court  in  V.  S.  v.  Landera  (92  V.  3.  77) 
is  not  opfHwed  to  tbii^  view,  hut,  an  con.<lriKHl  liy  tlu!  saiue  court  in 
V.  8.  t:  Ivingslcy  {Vis  V.  S.  87)  slutws  that  ihe  "  forft'itiin;"  ri'ferrt'd 
to  in  Sep«.  iSfHl  nnd  12HSJ,  Kev.  Sts.,  was  regnrdtHl  by  tho  court  a» 
oiL'uning  II  loss  of  nn  '/ry/'/w/  right.  Ami  tb(>  m't  of  1890,  passed 
Hince  thitT  ruling,  bii^  cuiilinned  this  itilerpfetHlion.  Thus  a  soldier, 
in  (leHertiiig,  forfeits,  with  the  umiti  portiuti  of  his  {tny,  the  poiiiou 
whir})  bus  Iteen  rt7«»W»/.  hiH  right  to  lliis  Ic-sHcr  ixirtidti  tHnng  as  much 
attjuirod  iiud  iJerfi-vlLHl  its  iij^  rigJil  \o  tJir  gi'imtt-r  {>t>rtion.  lt<>tb  ftir- 
feiturce  ivtft  upon  the  .saiiio  hu^in^  and  thi>  aggregate  forfeiture  of  both 
is  ttppropriattnl  by  tbi-  Kiatut^"  ta  the  Hupport  uf  the  Soldiere'  Home. 

60.    16,  JuTii-.,  IH'j'i;   Bl.  +«t!.  th-toht-r.  IM^t.i. 

2331.  A  stoppage  of  twelve  dollan*  was  nmde  against  a  soldier  on 
Bfvount  nt  the  lo>s  uf  ii  revolver.  Subsequently  be  was  tried  for  pawn* 
iug  the  revolver  aiuL  for  ilefM.>rtiuii,  and  ><>ntenrisl  to  diNhonomble  dis- 
charge, forfeituiv  of  alt  pay  and  nllownnres  and  eonlinuuient  for  three 
jCttrs.  Ijater  the  revolver  was  recoventd.  J/dfl.  that  the  .-UippagO 
(*l)ould  In-  reiiKjvefi  Im).  Ibiit  it  would  go  to  the  Soldier*'  Mouie  a-  a 
forfeiture  under  the  senteniv  and  eould  not  tbeivfore  be  returne*!  to 
the  man.     Ikrd  1')(1NI.  Ju/i/.  IS3.5. 

2335.  There  in  no  luw  expre»<ly  relating  Ui  the  ttiibject  but  the  Sec- 
retary of  War  in  tlie  exercise  of  his  general  power  over  the  movement.^ 
of  uieinlwr^i  of  tlie  annv.  niiiy  order  a  hoHpitnl  nttiMidant.  an  enlisted 
nian,  to  aci.'oiTipany  iin  invalid  dis^ciwrg^^i  soldier  to  the  Soldiern'  Ho[iie. 
C!ard  2.192.  Septemfier.  /.SWV. 

2336.  SMrlion  4745,  Revihed  Suitutes.  Hhoiild  not  be  construed  as  pro- 
hibiting the  pi-ai!liee  by  whirb  U'tLiis|H)rtation  Ui  the  Soldiers'  Home  \n 
furnished  by  it.  to  a  needy  discb»i-gi'd  soldier,  with  the  undeTxianding 
thai  Uie  home  will  rejjay  itself  out  of  his  pensioti  when  i^llwted. 
Thif  is  not  ii  pledge,  el*'.,  of  his  jMuwion  by  a  disc'hargml  soldiirr  within 
the  uH-ntiing  of  .Si^e,  474.*i,  but  a  n-paynient  by  si  govemmi-ntal  agency 
to  itself  ovit  of  money  belonging  to  hint  and  jdared  in  hiw  hiind-  by 
law,  of  money  advaiieed  by  it  to  hint  solely  for  his  inlenwt.     ('ard 

8337.  Th*'  law  of  the  United  Siat»w  for  the  DiKlrict  of  Coluiubin  is 
to  the  etfeet  thai  where  a  person  dies  int«'Htate.  leaving  an  estate  io 
the  District  and  there  is  no  relation  uf  the  intestiLte  within  the  tifth 
degree,  the  estate  shall  belong  to  the  United  States.  Under  this  law. 
whenever  un  inmate  has  died  in  the  Soldiers'  Home,  at  Washington, 
D.  C,  leaving  money  in  bank  in  that  city,  or  other  moneys  or  per- 
sonal effects,  in  the  District,  the  !«mie  Ijeoome  the  prop*riy  of  the 
L'nit4*d  States;  and  all  such  property  and  effects  oUutr  tJian  nioituy 
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cboiiUI  (by  tho  proper  prtMwedings  in  court)  In'  t-onverted  into  money, 
and  then  this,  toguthi't*  with  the  money  left  by  the  soldier  in  iHink  or 
elwewhere  in  the  Uistriet,  should  l>e  tnrncHi  into  the  l.'iiit(«d  Statiw 
Treiisuiy  by  order  of  eourt,  ii*t  money  of  ef*tate*  esoheated  to  tho 
Unilttd  Stjil4\x.  Section  368!*  of  the  United  States  Revi«i(>d  Statutes 
ftppn>priiite(>  for  the  SoUlieiV  Home  "oni  of  any  iiivnt-ij"  if  f/f  TrttU' 
uiy.  *  *  •  iill  moneys  lielunging  to  the  estaU.'**  of  deeeu«ed  sol- 
dierH".  After,  therefore,  the  luoueys  tiiid  the  proceeds  of  the  other 
effects  of  inmates  of  tlie  home,  hiive  been  jmld  by  order  of  iinirt  into 
the  Tnited  States  Treaaury  lu*  inunevN  of  i-jst-heuted  ewtttte-M.  tiii"  Sol- 
diers* Home  is  entitled  to  reeeive  the  .sime  fnnu  the  Tn'a»u]*y.  The 
home  is  not  howevei-  entitleii  to  it  until  ttKhidl  ha^e  jfoiie  into  the 
TroaAury  wj  that  section  3080  ean  apply  tu  and  appropriat'tr  it  to 
tho  use  of  the  home.  It  is  not  the  duty  and  protiahly  not  within 
the  p<^»wer  of  the  SoUlier.w'  Home  to  tliove  in  ihe  inrtttf-r  of  enfoiT- 
iiig  the  law  with  repird  to  the  moneys  or  properly  uf  any  estate, 
whether  the  decedents  were  InmateH  of  the  lionie  or  not.  But  as 
it  h  tlie  duty  of  the  Attorney  Genenil  of  the  Ignited  States  (through 
the  I'nited  States  attorney  of  thin  distrielj  to  look  after  and  collect 
all  moneys  and  pi-operty  the  United  Stat*"*  is  entitled  ta  under  the 
law.  whether  the  dectKh'nt^  are  tnniale."  of  thi-  honw^  or  whether 
they  uri'  eiviliiinfi  who  reside  elsewhere  in  the  District,  AdtyiiuJ  tliat 
he  be  Informed  by  the  propi'r  oifici>il«  of  the  home  of  the  death  of  all 
inmatPfl  who  leave  any  money  ^ii"  piiijierty  in  the  distriet  and  the 
where!abont--i  of  the  sanu-.  whieh  it  may  be  in  his  [H»wer  to  eoll<'<-'l  and 
turn  into  the  Treasury  ils  above  iiulieated.  Money  so  turned  in  should 
be  obtained  by  the  home  by  direet  appUeatiou  to  the  Treasurj'  for  the 
BRmo.     Card  ;J4i'H.  .V.y>^W/.7',  Jsa7. 

2338.  On  tho  questions,  (1),  whether  the  Board  of  Commissioners  of 
the  Soldiers'  Home  haii  authority  to  establish  a  branch  home:  (2), 
whether  the  Secretary  of  War  hu.-t  legal  authority  to  graul  to  tho 
Soldiers*  Home  the  rig-ht  to  locate  a  branch  of  the  home  on  a  milituiy 
reservation  and  to  oeoupy  buihlinj.r-*  erected  fur  the  military  i-<talilish- 
mcnt;  and  (3),  whether,  if  sueb  right  were  granted,  the  board  of  com- 
misaioners  would  have  autbonty  to  expend  funds  of  the  Soldiers' 
Home  in  keeping  such  buildings  in  repair^ /i«'A/,  tirst,  that  it  wn.s  the 
intention  of  the  original  legislation  relating  to  the  SoldieiN'  Home  to 
eatablish  it  at  one  or  more  places,  and  no  subsequent  legislation  has 
interfered  with  this,  except  as  to  one  lowxlity.  and  that  under  the  legis- 
lation as  it  now  stands  it  would  not  tie  illegal  to  establish  ii  liranch; 
second,  that  the  Secretary  of  War  has  no  authority  independently  of 
congress  to  grant  away  any  interests  in  buildings  ereeted  on  military 
redcrx'ations,  but  that  he  may  do  so  under  legislation  of  July  a«,  lb92 
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(97  State.,  321),  which  vests  him  with  authority.  '*  when  in  bis  discre- 
tion it  will  bo  for  the  pnblir  g'ood,  to  lease  for  a  period  not  exceeding 
five  years,  and  revooal>k'  at  any  time,  diu-h  property  of  the  ljnite<l 
States  undiT  his  control  hs  may  not  for  the  time  l>e  required  for  public 
UBC  and  for  tJie  Ipiisinjj  of  whieh  there  ts  no  authority  under  existing 
law";  and  thinJ,  liiat  if  the  .Soldiers'  Home  may  thiLs  lf?ase  buildingi* 
|in  a  military  ivservation,  lo  lie  used  ii>i  a  Iniini-h,  the  expenditure  ot 
funds  of  the  home  in  keeping  the  buildings  in  a  condition  fitting  them 
for  this  purpoj^e  would  be  il  legrtl  expenditure  notwithstanding  th:it 
the  home  could  not.  on  the  tennination  of  the  lease.  re<x>ver  any  money 
so  expende<l.     Car<l  6S18.  ./li/y,  1899. 
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2339.  Ry  act  of  Congress,  approved  Aug.  37.  18S8  (95  Stilts. ,  450) 
it  i;-  provided:  "That  all  States  and  Territories  which  have  i^^ttabiished, 
or  which  shall  hereafter  establish.  State  homes  for  di.'whied  soldiers 
and  sailors  of  the  United  States  who  served  in  iho  war  of  the  llebel- 
lion,  or  in  any  previous  war.  who  are  disabled  f>y  ago,  disease  or 
otherwise,  and  by  reason  of  such  disability  are  incapable  of  earning  a 
living,  provided  such  disftbiliiy  was  not  incurred  in  scr^'ice  against  the 
United  States,  shall  be  paid  for  evyry  such  disabled  soldier  or  wilor  who 
nmy  be  admitted  and  cared  for  in  such  home  at  the  rate  of  one  hun- 
dred  dollars  per  annum."  Under  this  statute  and  the  cuiTont  appro- 
priation (as  Stats..  M55),  the  State  or  Territory  establishing  a  home  is 
to  be  |>aid  forcuringfor  the  persons  designated,  and  the  United  .States  is 
not  i-oncerncd  with  the  application  of  the  moneys  so  paid.  Aside  fi"om 
verifj'ing  the  number  of  inmates  eared  for,  the  general  government 
makes  no  inspections  of  or  exercises  any  supervision  over  such  State 
or  Territorial  home.     Card  2222.  April,  /AW. 

2340.  The  act  of  Aug.  27.  ISSH  (26  Stats..  4.^0).  further  pre^>rthc« 
that  the  nnnilK^r  of  perrsons  for  whose  cnre  the  State  or  Territory  .shall 
receivi-  iwynient  "shall  Ik*  ascertained  by  the  lioard  of  Managers  of 
the  National  Home  for  Disabled  Volunteer  Soldiers,  under  such  i-egu- 
lations  as  it  may  prescribe,'*  and  the  hoard  ha.-*  adopted  n  regulation 
recognizing  the  right  of  the  State?*  to  payment  forinisanemcmberi^cahedi 
for  in  insane  asylums.  //*/</,  that  !<uch  regulation  is  legal  and  proper. 
The  word  "home."  as  used  in  the  statute,  should  not  l)e  narrowly  con- 
strued. The  insane  man  is  still  a  member  of  (he  home  and  taken  care 
of  in  it,  within  the  meaning  of  the  statute,  when  he  is  sent  to  and 
kept  lit  an  at-ylum  at  the  expense  of  the  boinn.  There  is  a  marked 
dilTcrence  between  the  iiise  of  .■jucIi  insane  iiunatt-  and  that  of  an  intnsto 
who  voluntarily  leaves  the  iiistitutiun  to  live  with  others.  Tin-  Inrter 
ahandonfi  his  right  to  the  care  of  the  home,  while  the  former  simply 
continues  under  its  <'an'.     U»r<l  H12T.  A/u-if,  ISH7. 
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2341.  Thfi  Uft  uf  Miiidi  3,  1891,  i\  542.  |n-ovitie«  that  "tlie  accouoto 
latiiilf  to  the  expenditure  of  such  sums"  (apprupnated  for  tbo  sup- 
>rt  of  rhi''  National  Volunteer  Home),  **a.s  also  al!  reeript?*  by  ■•*aid 

home  from  whaU'VtM-  wuiree,  slmll,  hi  addition  Ut  the  Biipt^n'isioii  now 
provided  for.  tie  reported  to  and  supervised  by  the  Secretary  of  War." 
I/ef*/,  that  thirf  provi»ioti  calked  for  au  exaiuiimtiun  of  the  accounts  by 
the  Secretary,  with  a  view  to  the  correction  of  errors  or  uiumthorized 
uses  of  tbo  fund.-*,  and  a  formal  approval  tn  case  none  *uch  were  di8- 
covered;  nUo  that  by  the  term  "rnt^iptM"  were  included  receipt*<  not 
only  from  outside  but  froui  iut^.'irior  sources — n>*  fmiii  the  sale  of  flowers 
and  provisions — so  long  a;^  such  <routiuued  to  accrue.  61,  1*>4,  /JtxvvH- 
her.  1891. 

2342.  Uy  thfl  act  of  Alareh  «,  189S,  e.  210,  it  is  provided  that  '*the 
Secretiiry  of  War  ^^liall  hereafter  exeirise  the  naiue  siipfrvisi<in  over 
all  receipts  and  disbui-semeuti*  on  account  of  the  volunteer  soldiers' 
homes  ii»>  he  is  required  by  law  to  apply  tu  the  accouut^  of  diKbtirsin^ 
officers  of  the  aniiy."  /A/.rf,  that  the  .•*iipervi*ion  hei-e  indicnted 
.should  be  analopoun  to  that  prcscritx-d  by  the  act  of  Ajjril  20,  1S74, 
c.  117.  pntith^  "an  att  to  provide  for  the  iuMpectioii  of  tlie  disliui-se- 
meatti  of  appropriatiouN  made  by  officers  of  the  army/'  and  should  be 
rojfulftted  by  the  provisions  of  titles  LVIII  and  LXXU  of  the  Army 
Kejrulatiou.-*,  so  far  a"  applicable.     58,  4^4.  Aj'ri/,  IS'J:J. 

2343.  /AW,  later,  tlmt  certain  projected  Icgtslation.  proposhig  to 
vest  in  the  Secretary  of  War,  u  ij^itfral  mtpt-n-'itti/m.  that  is  to  say, 
RuperititeiideiKv,  direetioii  and  control,  of  all  the  iilTairs  of  the  national 
volunteer  houics,  would  l>e  in  direct  conflict  with  the  existing  pro- 
vision of  Sec.  48^5.  Rev.  St».,  fixing  and  defining  the  corporate  pow- 
ers of  ''The  National  Home  for  Di-mbled  Vohinte^r  Soldiers";  and 
that,  if  fiuch  lejriHlalion  be  adopted,  it  -should  |>roperIy  provide  for  a 
repeal  of  so  much  of  this  section  u^  gives  the  cor|M)mtion  control  of 
its  ttffairij.  It  uuiy  indeed  well  be  que»tioued  whether  the  rocent  pro- 
%*ijtion  of  March  ;i.  IS'.ia,  c.  ylo,  yiving  the  Secrertan"  of  \Var  '■  -iuper- 
vision  over  all  receipts  and  dinbur.senientH  on  iic<.-ount  of  the  volunteer 
iMildiurs'  honies,"  does  not  vest  him  with  an  authority  greater  than 
is  conMfitent  with  the  Miid  i'oi*porate  powcre.     63,  HI,  D'fjtFthn;  lS9-i. 

2344.  Sen-.  4835.  l{ev.  Sts..  providing  that  the  inmates  of  the 
^*  National  Home  for  Disabled  Volunteer  Soldiers"  shall  hv  "  subje^-t  to 
the  rule.-i  and  Articles  of  War,"  h^'hl,  to  be  clcurly  an  un4'*iiistitutioiuil 
enactmeul,  siieh  innntte.s  not  being  any  part  of  thourniicsof  tlici  United 
Statv!-.  but  *:ivi(im>Jt.  The  fact  that  they  had  once  been  uienilH-rsof  the 
volunteer  forces  could  not  attach  to  them,  after  their  hnal  discharges, 
any  nmenability  to  the  military  jurisdiction.'     XXX.  •lsi>,  Aprtf,  iS70. 

'So«-  f  U):iK.  auli-.  iinti  nuTe;  »1mo.  iu  tu  jurimltction  oi  courU  mAttiaJ  uver  cinliaoi, 
\  1031,  iiutr,  itiiil  nitle. 


BPT, 


SOLITARY  CONFINEMENT. 

2345.  Held  that  ii  Hftitence  of  two  months'  coDfineinciit,  wbieb  pro- 
scnlH'd  tliat  llu'  contiiu'iiiont  for  two  dav>outof  evpry  tbrcf  nbiMiUl  Ik> 
MoUtar_\-.  WH"  iirmutboi'izoii  ua  ti'aiiEtceuding  tho  proportion  fixed  Wy  the 
Army  Kcgulutlons;  such  mutenve  iu  fiict  requiring  that  the  i-onllno- 
n»Mit  should  lif  -iolitnrv  for  forty  fiays  out  of  sixty,  while  (be  i<'jriil«- 
tioii"  authorize  but '.-/j//!/^ /ok/- day**  of  solitary  coohoeiueut  innn  entii-e 
year.     XXVIII,  3;f9,  January^  1809. 

SPY. 

2346.  Ser.  1348,  Rev.  St«..'  its  one  of  the  few  proviHiont*  of  our  Ntatuti^ 
Ittwautliuriziatf  the  trial,  in  i\nw *Ayn%r,  uivivUiaw,  by  military  ixiurt^. 
Till-  iimjorily.  litiwcvi-r.  of  thi*  jx-rsons  lirnufrbt  to  trial  \\»  spif«  dur- 
iii(^  iJn'  civil  war  wen*  nii-nilici'N  of  tin-  army  of  thi-  enemy.  The 
g'i'B\imn'a  of  the  offence  of  tbe  «py  i«  the  ti"eaehery  or  deception  prae- 
tiwed-  the  U-iiiij  in  di-sjjuJKCor  ai-tiaj;  under  falNt-  pii'U^nee---.*  An  ofB- 
t-er  or  soldii'r  of  llu-  i^neuiy  dixt-dveii'd  ■  lurking"  in  or  near  ii  cump  or 
poHt  of  uur  army,  diKgiiim'd  in  thi>  uniform  or  overctiat  of  a  U.  S.  hoI- 
dier.  i«  itniiiujufif  u  wpy.  and  liable  to  trial  as  sia-b.  XIV.  .*i7ll. ./'/«»-, 
Ifitiit.  S«i  HI)  offieer  or  .soldier  of  iheeru'niy  who  without  authority  and 
covertly  iM'netrates  within  r)ur  lines  dif^ui.'*e(l  in  thedressof*  civilian, 
may  ordlnai-ily  l)o  pre.'-iune<l  to  havi-  come  in  thi';  clianirter  of  ii  spv, 
unlt'.ss.  Uy  satis  factory  evidence  that  he  came  tor  some  roni|Mimtively 
venial  purjawe,  aa  to  ^nait  his  family,  aad  not  for  the  purjxise  of  olitiiin- 
in^  inforuuttion.  he  tuny  n^liul  the  presumption  again>t  him  and  show 
that  his  offence  was  a  simpb'  violation  nf  tbf  laws  of  mtr.  II,  hH>, 
June,  J86S;  IV,  307,  and  V,  315,  JVvtvtnhtr,  J86S;  V,  672,  ami  VII, 

iS34T.  Whtriv  an  officer  of  the  enemy's  army,  arrested  while  lurking 
in  the  State  of  New  York  in  the  disguise  of  a  citizen's  dreas,  was  xhown 
to  have  bt'en  in  the  habit  of  pas^injj,  for  hostile  purposes,  to  and  from 
Canada,  when*  be  beld  connuunication  with  ag;i^nls  of  the  enemy,  and 
eoMveyed  intelligence  to  them— /i^/rf  that  he  was  anicnahlc  to  trial  as* 
spy  before  a  military  court  under  the  statute.     Xl*  474,  /"J^ftnwwy, 

ISO.': 

S348.  An  officer  of  tbe  enemy's  army,  having  come  secretly  within 
our  lines.  pro«>e«dcd  from  Baltimore  through  a  part  of  the  country 

'Thifl  «Ttioii  pnnMpH:  '"All  perwiup  who.  in  limp«>f  war,  nrnf  rt^wllionasatnst  thf 
ini]irpm«  aiilhiinly  of  tlit*  Unitot  States,  shall  he  found  liirkiiigit  or  wlinf;  iw  *^w*,  in 
oralKnH  anyi.f  th**  fnrlilicalixn*',  ]«wIp,  iiimntirw,  or  enc^inpitientfl  cf  luiy  m(  thmtraiies 
of  th**  rnilcil  Statw,  »r  cWwIutv,  flhall  In'  triaMc  liya  Keiifral  i-inin-nianial,  or  bya 
miliUirv  (.■oniukuvioit,  ami  chall,  on  (uavicliua  divivuf,  suffer  death." 

*lXal]eck,  Int.  Law,  40fr-7. 


STATEMENT    OK    AfW^WflKD. 


663 


con1a!niri<j:  tuiniormw  military  pa-^U,  Ac,  to  Detroit,  wh^ro  he  nntt^red 
CauH<la.  r<tuiniunicated  with  the  enemy's  agente  tlierc  »nd  received 
from  tlieiii  letters  to  W  conveyed  to  Richmond.  On  hi*^  return,  while 
ti-avelling  under  an  ft-ssumed  nnmeand  di«}jiiii*ed  by  citizen'?*  dress  and 
an  rtrtiticlAl  i*«.ilorinjj;  of  the  hiiir,  he  wiw  ivcojfnized  and  arrestod,  and 
upon  his  arrest  destroyed  at  once  his  papei-s.  /A-W  that  hf  might 
projxTly  be  bniiij;ht  to  trial,  and  his  otfence  iiivesti^ted  utidrr  ii  t-harjjfe 
of  l"eing  a  spy;  and  that  his  claim  that  he  was  merely  a  bearer  of 
official  dJspatebeti  was  entitled  to  but  wliglit  consideration,  in  view  of 
the  fact  tlint  lie  bad  taken  the  lirst  opportunity  to  destroy  the  evidence 
on  whieb  such  claim  was  baj*ed.     XV.  14,  /'Vrrutrrif,  JfidO. 

2348.  Wbeie  a  soldier  of  the  enemy's  army,  separated  from  it  on  ita 
retreat  from  Maryland  in  HjtJ4.  was  arrested  after  wanderinjf  alxmt  in 
diiiguisc  within  our  liinr-*  for  a  month,  seeking  for  an  opjxirtunity  to 
make  bis  way  to  the  enemy's  foive^i  and  join  his  regiment,  ^*■/d  that  he 
was  not  properly  chargeable  with  thf  utience  of  the  spy  but  ^bould, 
becauee  of  bis  dit^ui»e,  be  punished  for  a  violation  of  the  laws  uf  war. 
XI.  8y.  (Pdoher,  im^. 

2360.  A  mere  violation  of  the  law  of  w^ar  prohibiting  intereoui'Se 
between  belligerents,  (.-ouimitted  by  a  ciriliun  in  coming  without 
authority  within  our  lines  from  tin-  enemyV  country,  cannot  properly 
l>e  regarded  ax  attaching  to  bim  the  ehaiiu^ter  of  the  »py .     IX.  }*•'>.  .Vat/f 

8351.  The  spy  mu^t  be  taken  inji-atjrtnttr  iMieto.  If  be  succeeds  in 
making  bis  return  to  bis  own  anny  or  country,  the  crime,  aeismling 
to  u  «'ell  settled  principle  of  public  law.  dous  not  follow  him.  and.  if 
subHcqueotly  captured  in  battle  or  otherwise,  be  cannot  properly  be 
brought  to  trial  as  a  spy.'  V.  ^ti,  2St>,  iV'>ivmitT,  IHOJ;  IX,  U«0, 
J/«j/.  i,V6".}.-  XXIII.  4.'>!t.  Af'itf,  IS07:  Cai-.i  2t;44,  SfijjtcitJI/er,  1896, 

BTATEKEKT  OF  ACCTTSSD. 

S353.  In  anv  ease  tried  by  court  martial  th('ac4.'used  may,  if  bcthrnka 
proper  (and  whether  or  not  he  has  tuken  the  stand  as  a  witness'), 
present  to  the  eourt  a  statement  or  addivss  either  verbal  or  in  writing. 
Such  statement  is  \\o\  •md^ntx : '■  as  a  personal  defence  or  argument, 
however,  it  may  and  pro|>erly  should  be  taken  into  consideration  by 
the  court.     XX,  432,  Fthrtntrt/.  1866. 

B868.  While  the  stAtemont  is  not  evidence,  and  the  accused  is  not  in 


'TbelHdinscaiieonthif  point  in  this  n^rntry  b,  In  the  mmterof  Martin,  reported 
in  46  Barb.  <N.  Y.),  H2,  ajid  31  Huw.  Pr.  228.  S*-«  a]«»  i«r.  104,  G.  O.  100,  A. 
G.  O.,  of  1803. 

»8ee  fi.  C,  M.  (i.  .i.  I)fl|.t.  of  rlii*  Missouri.  IMUl. 

'Thai  a  »woni  HlMtntif itl  caiinut  \n-  inailf  tn  tterxe  an  Iht^  testimuiiy  of  the  accused 
aa  a  iiifnot  umlcr  tli«  act  of  March  16,  1878,  »ee  note  lo  f  ;!-l61,  po«L 
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gt'upnil  In  lii^  \wM  liuiind  l>y  tlii'  arfjiiiiii-ntative  di'i-iaratioiis  c«nr«iiiprl 
in  till'  sHiin',  yet.  if  he  clearly  and  uneiniivmally  admits  therpin  j'urtji 
lunteriHl  to  the  pros^'cution,  siirh  may  properly  be  viewed  by  the  court 
and  reviewing  offieeriis  pi-actirally  faels  in  thecuw."  XXVII,  4"7. 
Dei_vniibei\  IS&S.  Sfj,  where  the  aecused,  in  hin  -xtatflinpnt,  fiillv 
adniitM  that  certain  fact^  exi»;ted  t^ubstantiully  n^  proved,  he  may  be 
repirded  as  waiving  objection  to  any  in-egularity  in  the  fomi  of  tbe 
proof  of  the  same.     XXVIl,  3MS,  .Yntvinhfr,  IJiOS. 

S354.  A  large  freedom  of  expression  in  his  ^tuU^nicnt  to  the  court  is 
allowable  to  an  aceuwed.  cjipccjally  in  hi?*  conitiicnts  upon  the  evidence. 
So,  an  Htrused  may  be  permitted  to  reftect  within  reasonable  Uraila 
uiJOii  the  appaivnt  animm  of  his  aecnser  or  prosecutor,  though  s 
superior  officer  and  of  high  rank.  Bat  an  attack  u|Jon  sueh  a  .superior, 
of  i\  p^rstriHil  character  and  not  apixwite  to  ilie  fuetH  of  the  case,  is  not 
legitimate;  nor  is  language  of  marked  disrespect  employed  toward  the 
court.  Mutter  of  thi.-*  description  may  indeed  be  re<|iiinMl  bv  the 
txjurt  to  f»e  omitted  by  the  accased  as  a  condition  to  his  continuing  hia 
addreHd  or  Kling  it  with  the  record.     XXVIl,  &20,  FArwtry,  IS69. 

AMIS.  It  in  settled  in  our  military  procedure  that  the  tA^/h//  st»lc- 
roent  or  argument,  where  nddres-scf*  ai-e  presented  on  lioih  nide-s.  ^hall 
be  made  on  the  part  of  the  prosecution.  The  judge-ad v<R-ate.  how- 
ever, may,  and.  in  practice,  not  rarely  does,  waive  the  right  i>f  offer- 
ing any  argument  or  remark.^  in  reply  to  the  addre**  of  the  accu^. 
On  the  other  hand,  the  accused  may  waive  the  right,  and  the  judge- 
advocate  alone  present  a  '*stateinciit."     XI,  a"",  •fauuury,  1SG5. 

S3fl6.  The  jmhlicatiou  by  an  officer,  after  hif*  acquittal,  of  the  state- 
ment presented  by  him  to  the  court  on  his  trial,  in  which  he  i*eflectcd 
in  \*iolent  and  vituperative  lanpiage  upon  the  motive  and  conduct  of 
an  officer  of  tlie  .same  regiment,  his  accusei-,  and  denounced  him  wf 
devoid  of  the  instinetm  of  u  gentleman  and  a  disgrace  to  tbe  i*er\nce, — 
hthl  to  constitute  a  seriou.s  military  offence,  to  the  prejudice  of  good 
order  and  militjiry  discipline,  if  not  indecit  a  violation  of  Art  t>l:  and 
further  that  it  was  no  defence,  to  such  a  publication  that  the  eourt  oa 
the  trial  had  perinitled  the  statement  to  be  made  and  recorded. 
XXXIII.  5ba.  /Vtct/./w,  //>7if/  XXXIV,  1L*IJ.  Marvh^  1873. 


STATtTTE— CONSTRUCTION  OF 

2357.  In  applying  the  Aiiicle-n  of  War  to  particular  cases,  a 
should  not  be  treated  a$  within  the  penal  pruvldioud  of  au  article  unleMTl 

'Thatafaci  clearly  udmittcd  oi-ftftmmed  in  the  cntmoof  a  trial  may  be  raru«iiiMied> 
Bf)  much  iu  Ww  caw  m  U  \X  liail  bcvu  vz|tr«»Ly  [>rov«J,  tvs  IVigv  r.  Fazackt^rlv,  39' 
Barb.  vN.Y.J.StfJ. 
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it  U  quite  clearly  included  by  the  words  of  df^scHption  eniplaved. 
XXXVin.  VMK  >-/A/.  A7tf. 

2368.  ll  iti  welt  i^ettted  that  the  word  **n)ay.^  in  a  statute  conferring 
power  upon  a  public  officer,  iti  to  be  eonstrued  a-«  equivalent  to  "must" 
or  **»hall,"  where  the  enartniont  impose!*  a  public  duty,  i>r  makes  pro- 
vi-sioii  for  the  benelitof  Individiml!*  whoj-e  riglits cannot  be  offectimted 
without  the  pxei*cise  of  the  power.'  So  where  (he  Secretary  of  War 
was  "authorized"  by  an  act  of  Congresf*  to  reopen  a  i^tUeiaeut  pre- 
viously made  with  n  railioiid  com{Miti}'  for  governtuput  tranfiportutioii, 
Ac„  adjust  the  ttaiue  upoD  a  certain  !>tntud  hmis,  and  i*<.-sue  hi^  warrant 
on  the  Treasury  for  »ucli  amount  a^  might  1>e  found  due  the  company 
on  »uch  re-adjustuienl,  /c^^/ that  the  statute  did  not  confer  a  luere  dis- 
cretionary authority  but  wa«  mandatory  upon  the  Secretary.'  XIjII, 
838.  Jmt'g,  iSrO. 

8359.  The  pro]>er  eonstinivtion  of  apprupriatiou  actj^  providing  that 
a  certain  kuid  or  m}  ituich  of  it  ha  may  f)e  necessary,  may  be  expended 
on  a  certain  work  for  Ihc  benefit  of  the  public  in  in  geneml,  if  there 
be  no  modifying  clause,  that  it  wa-  Ihe  intention  of  C^ngrcs-H  that  .so 
much  of  tlie  upproprintion  us  may  l)e  necessary  for  the  work  ^hall  bo 
ex|iendrd  un  it.  In  such  cat^s  it  cannot  be  pivsunu'd  nifix'ly  from 
the  U.M'  (if  the  wotxl  "luay  "  in  the  net*  that  it  wu,t  the  intention  t<»  veat 
the  one  wliotiie  duty  it  la  to  ex[mnd  the  approjiriation.  with  a  di»L^i'etion 
to  do  or  not  ti>  do  tliy  wurk  apprupriiited  for.  The  word  may  havo 
such  II  nie-iuiiiig  but  it  in  not  to  be  infened  from  the  «'<ird  uh>ne  when 
U8ed  ill  M-U  of  tliis  character.     Card  a+78,  July.  ISSS. 

S360.  While  llicie  i>.  a  diwlinction  betwct'ii  a  stntnte  in  wtiich  a 
puiiiic  oliiciid  i>-  "iLiiThurized,"  and  ouc  in  whi<'lj  he  is  "required"  or 
"directed."  to  perform  a  certain  act,  in  that  a  disrivtion  if-  in  geneml 
eonfevred  by  n  statute  nf  the  former  claj^s;  yet  whi-re  the  Si'ciTtary  of 
War  WHH  aiitlir>ri!;ed  liy  an  act  of  t.'ongre.sf.  to  »ell  a  poi-lion  of  u  mili- 
tary resei-vatioii  "at  such  tinie,s  nn  hf  may  deem  most  advantageous  to 
the  inteiT^tw  of  (he  Ciovernmeril,  and  in  J^uch  manner  a.s  hereinafter 
provided,"  and  further  pnivinion  was  made  in  the  net  in  regard  in  the 
laying  nut  of  a  part  of  Ihe  land  in  lots  iK-fore  Kale,  and  as  to  the  mode 
of  .sale  and  the  notice  to  W  given  of  the  .same,  lifd  that  it  was  evidently 
contemplated  by  (Congress  that  the  sale  should  be  nmde  at  some  time — 
a  public  duty  being  thus  fur  imposed,  and  iiccordingly  lliat  the  Seere- 


'See  Minor  r.  Mwbe.  lik..  1  lVtc«,46;  Supcrvii'ore  r.  rnilwl  HlMlcs,  4  WalUie*?.  ^35. 
and  cneea  ('iUil:  ulfio  Fowler  t\  Pirkind.  77  III.  271:  Kans.  1*.  Tt.  R".  Cn.  i.  Uoyuoida, 
R  Kanii.  A2K;  P«oplK  t:  Ci>iiin>.  of  Rutbtlo  C».,  ■>  N<-li.  \H\ 
.    Ou  \\w  other  hand,  see  %  87,  unit,  fur  uu  inelanw  in  wbivl 
imeritrt'te'l  iw  mMiniiig  num. 

'iv4-ruiKriirriiiiii>{ttniotioftli«%>lii'itorGt'ji«nlmlftO]Uii».  At.  (ieii.,l)2l;  al»ut!lup(M^ 
visorer.  rnlted  Btate«,  4  Wallace,  4^. 


KfyijoJda, 
'nhsH  "  ill  u  tfUituU!  ifl 
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tary  could  oot  propurly  uniil  to  prwetd  with  ntxvh  !»ale  for  any  cwnsid- 
erabit*  period,  unles«  it  vitui  Umnd  to  hv  dourly  for  the  public  interests 
to  postpoae  the  !<uiiie>.     XXVll,  5^,  Fehruar^,  Jb'dO, 

2361.  /W(/  timt  tbe  remark*  uf  uwmtwrs  <»(  Congrews  in  a  dt;b«l«  on 
a  bill,  us  to  lli«  purpo-st;  of  tUi.-  pnjpo.si;d  iiic'HMU-e,  the  roasutu*  for 
adopting  the  Hnum,  &c..  did  not  ordinarily  constitute  a  safe  Innis  for 
the  ucciinitu  cnti^trueliou  of  tlio  sojne  after  it  had  bciviuc  cuat'ted.* 
XXXVll,  05^.  Jiwit,  7676'. 

336S.  \Vh«re  a  Htatiitt>  rlcarly  rcipiin-x  a  thing  to  be  done  in  a  par- 
tifiilHr  iikhIc  H!id  fonn.  Iho  same  niiinot  loj^idly  bt*  variwl  from  in  mate- 
rial dfUiils  by  the  otiii*r  ehai-jjed  with  the  pcrfonuaiice.'  Thu:j,  where 
CongresH  apprupriatt^l  vertaiu  funds  for  a  bridge,  which,  it  was^ 
expivs!?ly  spi*4:ified  in  tbo  act.  was  to  bi*  orcoted  ai-i-ording'  to  a  tfitain 
dfwiyimtcd  plan  which  had  been  rei'ommoiidpd  for  the  purpose  by  the 
Oiif  f  of  Ordnanpe, — Jit^d  that  the  construction  of  the  bridjfp  in  aecord- 
ancR  with  such  a  plan  was  a  condition  Ut  tiie  due  exiwnditure  of  the 
money  appropriated,  and  that  tbo  plan  could  not  legally  be  departed 
from  in  the.  i-onstruction.'     XXVIIl,  664,  Juiu.\  1869. 

2363.  An  act  of  Feb.  :iH,  ISOi,  "  authorized "  the  President  to  jmsuo 
to  an  ofhccr  of  the  aimy  a  commission  of  a  date  prior  to  his  existing' 
comniiaaion.  Iftid  that  tbis  wa»  a  catiu  whore,  bMaiuse  of  the  individ- 
ual right  involved,  the  laug-ua^  of  the  statute,  though  in  forui  per-- 
miewivc, -should  l>e  construed  to  lie  mandatory.'    68,  8(>it,  Jlarv/i,  IHfiS* 

"'In  expounding  a  law,  thu  Judguivnlot  ihe  tijurt  caiuiot  l<v  influvaccd  fa  uny 
deereo  t>,v  iheconMrnction  plnn'tl  uimii  It,  oE  bidividiuil  niiiiihi-rMof  C«ii^it!(>.  in  tM 
deuHte  vv  hicll  (ook  p1ll<vi>n  Wif  iHUwafpt,  nurlij-  \\\t>  ■ti<>liv<.-«  »r  n-Mwni^  ftM>iai)t^)  l>y 
them  lor  eupportiue  cr  upifjtintc  iiiiifuJiin?Ql«  that  vntv  offww]."  Twmjv,  C.  J.,  in 
Aldridgo  ('.  Wl)ILanl^  A  )^•WA^1,  -2^.  .<4.  in  LockingtonV  Cmp,  Brightly,  2Hlt,  it  ww 
lieW  I'V  tt'e  Siijiivhk'  O'lirt  <i(  IVriiiitylv«iiitt,  /**r  Yenlw,  J,  tw  («illin»»:  "1  regard  ihe 
tn«'  iiifHriiiiu  of  till-  law,  !•>  li*  nilkvU^l  rr  riitfrrih\i»  »tir,  n*  tin;  i.'iitv  lorriTt  nuund 
of  il<:i-i«ion  IIktl'oii.     It  ii^ui  no  nifiiient,  in  my  idt-ft.  lL<r>w  ii  wiw  inwtM  bv  dmi-it-iil 

rDtU'tuvii  I'll  lliv  flimr  u(  Coiiirrww.'*  An<i  i««!ii  l'iiiU'<)  .'iUitt*"  r.  I'liii.ni  P.  ]l-  R-  Co., 
Ott",  7l»;  Ltiwtr.  Clark,  20  Cftl.  388;  Kevporl,  Ac,  On.  i.  Fanmire,  Ac. Co..  IfiN. 
Ji-rat-y  Va^.  IH;  V.i  OpiriBi.  M.  Gon.  3«8,  But  it  it)  twid  hy  Mr.  .ln*ftic*  Fieki,  in  Hr.  Ah 
Kuw  r.  NiinHii,  h  Snwyafr,  Tj'iO,  Uimt  whili<  "»liilftiiciitH  in  iIi^ImIm  iixiiriul  1>e  T«w>rt«d 
tu  fur  the  purpuK-  uf  oxplainiiiir  ihe  iiieHniiiK  of  the  u^niif  t;9ed,"  tlie  saoie  "can  tie 
rwKtrtol  to  (or  the  pnrjKW*  of  Booortaiiiinjj  tht*  g^'iural  objert  n{  Ihe  lepslfttion  pro- 
pcM.ll  Nixl  tliw  iiiim'liieiH  Miiitflit  to  1h*  n.'iiii-(li,-ii.'' 

In  Hii  opinion  »if  Auk'.  25,  1879  ( 16  Oyt'iw.  378),  Ihe  Aitoruey  Ocoeral  remarfce 
thAl  thi<  ntntitmclioii  of  n  Malnt^,  when  itonhtful,  may  tx*  iu(1i>d  by  h  reference  (<»  tliQ 
(WIhiIu  »  Ik'ii  tbu  iiit'nilH.'rM  cnin-urrv"!  iw  to  Ihi;  puridW  of  Uio  nteoaure.  lial  KOnvly 
eo  alien  they  expreM^H  ilifferi-nt  viewa  on  tiie  pnlijcct.  In  an  earlier  opinion  (IS 
Opiiw.  tt2.'t),'t]ie  8iilieJu>rUetiml,  in  rpferriii);  to  the  iceneral  rttle  (aa  held  in  the 
text),  cites  the  ease  of  Bank  of  Pn.  r.  Comnionn-^«ltli,  19  I'a.  St.  JSS,  to  the  effect 
that  "It  is  (leUwiive  ami  ilim^-irofis  to  mtmit  nifiaa^it  of  govemnra,  jutimaJe  of  thi; 
kwi>liitur\>,  or  rejMirtfxif  •-c>ninittl<-<'M,  tti  aid  id  couelruing  ftatute»." 

^S*'i.'  Cotninisioucrfi  r,  Qaiut»,  3  Bivv,  SWJ. 

'S4-C  cone nrrinK  opinion  of  the  AUomev  General  in  13  Opins.  76;  alBo,  later  opinion 
in  2)1  Opiri-.  «&3. " 

*Nii)>vrvi)«.in>  r.  United  Statei,  4  Wallace,  43&i  JiJtdlicb  on  the  Inlerpretati*  it  f4 
Statute^  $  wa. 
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Ami  siiiiilaHy  ffld  hh  to  ihf  tiffeot  of  tho  woi-d  "'authorizcil''  in  'Ace.. 
234.  Hi'v.  Sta..  authorizing  the  Sccretan,-  of  War.  in  i-hso  of  thi>  los«  of 
a  HihiiL-r'!*  disfliarj^p,  to  Usiio  to  him  a  duplicat**.  36,  4*ih,  .V«'(Vih/.-^', 
ISiiO. 

S864.  In  an  lua  of  Srpt.  a<J,  18&0.  aiitfaorizin^  a  railroiid  t-oiuptmy  to 
bridgi!  certain  nnvi^ilile  wuters,  it  wits  provided  that  thi-  authority 
should  reuse  and  be  inopemtive  if  after  the  expiration  of  iwoywir* 
thi-  work  wftg  not  c<nninen<-e(i.  Tho  work  was  not  in  fa*'t  conimonocd 
within  the  period  limited.  Imt  on  February  iJS,  IS'JS,  after  »ufh  {H^riod 
hiul  elapse<l,  a  further  act  was  pasMod,  which,  without  re-cuacting  the 
former  act.  winiply  extended  the  lime  within  which  tho  conAtnu-tioii 
might  lie  fomnieiHcd  and  completect  Ihl<l  that  >uch  art  had  the 
effect  of  reWving  the  former  act-     59,  iJl,  April.  l>i&S. 

aSM.  Tho  Army  Appropriation  A«t  of  Sept.  2i!.  18HS,  and  the  auh- 
WMjuent  similar  ai-ti-,  provide  that,  "after  advertiwnient."  aniiy  sup- 
plies •'  tihall  W  i>urch«)*ed  where  the  same  can  t»e  purchased  the 
cheapest,  (|uality  and  cosi  H>f  tmiiNportation  com^ideit-d."  Uvid  that 
tlli--'  provision  did  not  repeal  that  of  Ser.  MTlti.  Ue%-.  St.-*..  tu  ihe  effect 
that  in  advertif»eiiients  preferen<"ef  should  Ije  given  to  certain  articles; 
the  later  enactmcTit--  Telatiii(f  to  pni-i-hasing  only  and  tho  <nirlier  to  the 
form  of  ndv«MtiM'liifiit  l>»^foro  piinha-c.      60,  \'M\,  June,  A'.^^. 

S366.  It  ia  a  uniform  principle  in  the  eoni<truction  of  statutos— 
which  do  nut  expresfity  prescrilje  u  different  rule— (hat  whore  time  !« 
to  he  c4»iopiited  from  an  art  done,  the  day  oil  which  the  U4't  i»  Uooe 
shall  boexchuKl.'     Curd  loM.  M<irvh.  Jff9-5. 


^ 


STATUTE  OR  BILL  FOR  RESTORATIOK.  Ac.  OF  DISMISSED  OFFI- 

CEES.' 

2367.  I'pon  a  Inll  hy  which  it  was  pro]X)sed  to  reritore  n  dienmls^ed 
officer  to  the  army  hy  d(^«'Iarin{f  his*  "record  amended  fo  ttmt  he  nhoiild 
appear  to  have  Ijcen  contimiously  iti  service,'' — rfmarkt^i  that  such  hill 
wa»  not  in  a  usual  or  proiwr  form  for  effe<-ttji{^  the  object  desitfnwl; 
that  the  obliti^ration  of  the  rtn-urd  of  an  ollicer'^disuurtrial  on  thf  biwk^ 
or  n>Il»  of  lh«  War  Department  would  be  wholly  inoperative  y/<T  »e  to 
reinntute.  tho  officer;  moivoverliial  the  lejfitilativedepurtment  of  the  gov- 
ernment WHS  without  iutlhority  to  restore  such  ati  offici-i'  to  the  army 
but  could  only  authorize  his  roMoration  by  the  apixtintin^^  power.' 
XXXVl.  ai6."  .My,  JH76. 

'SwMOlHiM'.  At  (len.l!!!. 

'Sinrv  thi!  u|)iiiii)n>>  uii'Ilt  lliii-  bciMl  wvn>  ruadereU,  thv  kiud  of  li'gtEkli'm  ikhdUnI 
ri(M  Of,  olijci-tionabli-  \\n»  bwn  n^JMirtift  lo  with  fn<TWiHn(:  frtijiienii-y, 

'TUeru  was  subtKH|Uvntlv  MiVnftituU')!  (i>r  <hi»  bill  <'ik-  auttmnKintf  llu-i(|i|K>iiitiuwnt 
rif  the  officer  in  tht>  itfluai  iiianiivr,  whirli  la-tamxa  law.  But  nn.-.  in  iliis  cutiaee* 
tion,  the  opinion  of  the  Atlornty  UeiiL-nil  In  a  similar  c«»e  in  14  Opin«.  -1-18. 
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8S68.  rpoti  H  hill  tu  Hiithorizi!  tlio  Stn^retary  nf  War  tu  give  an 
"bonorahU'  iliwhnigt'"  to  a  Hismissud  officer,  a»  of  llu'  tiate  of  the  onlpr 
of  the  Prctiitli'til  approving  thi*  ilistnissal.^'v^mWv//  that  as  l,ht-i  iiHit*er 
hu(t.  hy  hitt  dismissal,  hpi'n  (i^niipletcly  separated  fruiti  the  aitii.v  and 
had  fKHv^iUP  a  civilian,  he  rould  i»rt  Ik*  difichnnji^I  from  the  army  with- 
out 1>eii)^''  n'^thnittcd  U>  it,  Htid  that  he  could  not  1k>  >^^^  riiidiiiltted 
without  a  new  apimlntiiiPtit  (hcp  §  la(W,  ««/<?);  further  that  while,  the 
hill  niijflit  [M>s.sthly  he  ronstnied  a--^  aiithnri^tin^  the  KxeiMitivc  to 
reappoint  Thi'offiror,  Mich  construction  would  hi-  a  forced  and  unnatural 
one — tho  bill,  as  it  st<M)d,  l>«^iug  itmlly  repugnant  try  the  ])rovisioiM  of 
the  Constitution  in  regard  t^»  apiwin Intents. — and  that  it  would  there- 
fore lw>  pn^feroWe  that  the  hill  should  he  so  auiended  as  simply  and 
directly  l^o  authorize  the  tippoiutnteut  of  the  offieer  aceonling  to  the 
approved  prwedeiitj*  of  Icgielatiou  iu  yueh  nises.  XXXVIII,  Sit, 
Jaumirtf.  1H76. 

2369.  V\Hn\  a  hill  in  whiih  the  •'Secretary  nf  War"  wan  authorized 
and  dirtvted  to  I'estore  a  dir^tnJAMed  officer  to  th4>  nink  tif  captain  as  of 
the  dale  of  his  dismissal. — rriiutrktti  i\mt  while  such  hill,  if  enacte<i, 
might,  iu  oi'der  tn  give  it  a  legal  eltect,  proliably  la*  deemed  itufHrient 
to  confer  u|>on  the  Secretary  aw  the  head  of  a  departmnnt  an  authority* 
to  exercist^  the  ap]>ointing  power,  yet  that  the  same  whj?  m  term-it  iiittd- 
missihle  ami  tended  to  estiihlish  a  had  precedent,  and  would  therefoi-o 
preferably  be  amended,  so  as  t^i  conform  to  the  usual  and  proper 
conrw'  of  legisUtion  in  such  «-a«es.'     XXXV'IIl.  61,  Jaiiu/iry.,  tft76. 

2370.  Where  an  m-t  of  Congre**  authorize*!  the  Pnwideut  "to 
restore'*  a  pei-son,  described  as  late  a  paymaster  of  the  army,  "to  the 
Army  Ki'gisicr,  for  the  pur[ioi*e  of  Iwjtig  placed  on  the  retired  list," — 
A*-/// that  thia  enactment,  though  inaptly  expressed,  might  pi-oiJcrly  bo 
constnied  \\a  intending  to  exercise  the  power  conferred  upon  ('■ongrcAS 
b}'  Art.  II,  Sec.  2.  par.  a.  of  the  Constitution  of  "vesting  in  the  I'lies* 
ident  alone"  tlie  appointment  of  an  "inferior"  officer:  and  therefore 
that  a  simple  appointuu>nt  by  the  President  of  thin  officer,  without  any 
nomination  to  or  eonfinuation  by  the  Senate  ^followed  by  his  netire- 
ment  by  the  l*iv.4ident  with  tlio  rank  cf  nmjor).  would  he  ii  Icgjil  and 
conHtitutional  exercise  of  authority,  constituting  a'*  valid  and  effectual 
an  appointment  and  reinstatement  a-s  if  the  officer's  name  had  been,  in 
the  Hr8t  instance,  sent  to  the  Senate  and  favorably  acted  upon,  and  a 
commission  had  thereupon  been  issued  to  him.  XLU,  178,  F'^irmtry, 
1870.  And  s^imilarly  held  in  a  ca.*«o  in  which,  by  act  of  Congress,  the 
President  was  ''authorized  to  rein*tatti"  a  **raajor,  late  of  the  United. 

'Thifl  hill  di4l  not  )>e4:(>iiit.-  luw,  but  tlien-  wb»  eulwt'iiue-atly  pai«ei>(1  an  act  aotbnr- 
izinil  tbe  Preaiileol,  Iu  Im  dWretioii,  to  appoint  Clif  omfor,  witli  the  t-uncorreiice  i>[ 
theSeoate. 
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Stales  army,  and  to  retire  him  in  that  ymdo  a*  of  the  date  he  ^nw  pre- 
viously mustered  out "  ;  aiid  r':markfd  that  siicb  foustriu-tion  whs  vi>\yfi- 
cially  justified  in  a  case  like  the  pi-eaeiit,  where — »»  ^fathered  fi-oiu  the 
reports  of  the  committees  of  the  two  Houses,  upon  the  recainiiietida- 
tion  of  which  the  act  wa*  passed — the  evideut  intent  was  dimply  to 
have  reinstated  in  his  former  position  an  officer  who  had  been  di«pla<»d 
from  the  same  thi-ough  injustice  or  error.'  XLtll»  196,  Marrh.  1S79. 
(See  §  410.  a,ite.) 

2371.  Ill  the  case  referred  to  in  the  prcecding  ttection,  the  act  (as 
cited)  authorized  the  reinstatement  of  the  officer  **a8  of  the  date  ho 
WHS  previously  mustered  out,  charging  him."  a»  it  was  added.  "  with 
all  extra  pay  and  allowances  paid  him  at  that  time."  J/eiJ  thai  tliis 
officer,  upon  his  reinstatement,  wns  entitled  to  the  pay  of  a  major  from 
the  date  of  hi?*  nui»ter-<jut  {under  the  act  of  July  15,  l!S7'>J,  les;-  the 
extni  "one  year's  pay  and  allnwances"  thi^n  [mid  him  in  atx.-oi^lanco 
with  the  provisions  of  sec.  12  of  the  same."  XLII.  192-19*!.  Marcfk, 
1870. 

2372.  An  ai.'l  of  L'on^res.<i.  in  declarinf;  in  substance  thai  an  ofiicer 
was  unjustly  and  erroneously  mustered  out  of  the  sen-ice  in  January 
1^T1,  pnireeded  to  anthorize  the  ]*n.vtdent  "to  restore  hirii  1i»  his 
proper  rank  and  promotion  in  the  army  with  dirwitions  to  the  Secre- 
tary of  War.  on  account  of  his  disahilities  incurred  in  the  line  of  ihily, 
to  place  him  on  ihe  retired  lisl."  The  officer,  had  he  not  Iven  mus- 
tered out  (lis  iL  captJiin),  would  liave  attained  the  nink  of  tnajor  on 
Dec.  10,  1678.  FIdd,  on  construing  thix  act  In  conneetion  witl)  tlie 
emphatic  favorable  i-eports  upon  the  cnse  by  conuiiitt<eos  of  the  two 
bouses  of  Congress,  that  the  int«^nt  of  the  act  clearly  was  (o  leinstale 
completely  thin  otTieer  so  far  as  his  rank  was  concerned,  and  that  the 
President  was  therefore  authnri/.cd  (by  ap|wiintnient  without  (In-  con- 
currence of  the  Senate — sec  i  2;i7<i,  itntt)  Us  restore  the  officer  To  the 
army  as  a  major  with  rank  from  Dee.  10, 1878,  and  thereupon  to  causo 
him  to  be  plaired  upon  the  retired  list  as  an  officer  of  the  army  nf  this 
rank.     Xldl,  Ui'i,  April,  imi. 

8373.  An  act  of  Congress  requii-ed  Ihe  Secretary  of  War  to  order  a 
court  martial  or  eonrt  of  impiiry  '•  U\  inijuire  into  the  matter  of  the 
dismissal"  of  a  certain  officer  who  had  been  summarily  di.smissed  by 
the  President  In  1863,  and  further  empowered  .such  court  "to  confirm 
or  annul  the  action"  by  which  he  was  diBiniaaed,  addtntf  that  its  "fiud- 

'  f*ee  the  coocnrring  decwion  uf  the  Cyurl  wf  Claiine  in  this  t'sj«t; — Collins  i .  I'liited 
BtAlee,  14  n.  Cb.  AfW;  tlu-  .^^iiliciT^r  tifnt-rnl,  however,  in  an  earlier  opinion  ilH  opiun. 
Al,  lien.  ti24),  \wV\  f>n<\nt. 

'  Thin  opinion  wan  al^  concurred  \\\  by  the  (.V>urt  of  Claims  Id  a  nwond  decision  in 
theKunecnAcC^ollinHt'.  I'niteil  .StAtois  l.>Ct.  CI9.  22.  .'^nd.ieetbeinniilarcondaeion, 
aa  to  the  ri^ht  to  |>Hy,  uf  tlie  Bolicitcr  G«iit;ra.l,  in  Ifl  0|iitiit.  At.  (ieii.'624. 
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ings"  stuHild  '■■havn  the  offwt  of  reMtoting"  tbi-  i>arty  "to  his  rank 
with  thn  pi-omiition  io  wliich  hi>  would  Iw  rntitli'd  if  it  Ik"  found  that 
Ik*  whh  wruti^fiilly  diKniisfifd,  or  toi-oiilinii  liis  di*4niit«al  if  it  Im*  other- 
wifle  foand."  I'nder  lliiKaot  the  Secrntary  of  War  ordcrwl  a  court 
of  inquiry  which  found  thiit  tliR  oflifcr  hud  bci-n  ""wrongfully  dis- 
inissfd.""  mid  dt'<-liiri'd  the  dismii*sul  to  tw  a,  iiuHity.  Tht*  lu-t  uud  rec- 
oil of  the  court  hiivinjf  bopn  refcn-ed  by  thn  Sroretary  of  War  to  the 
ilndgi'-Advncuti' npucnil  for  opinion  a.s  to  the  I'xenitivc  ut'tirtn  pit)|M*r 
to  l)if  taken,  if  tiny\—hti(i  that  the  only  nmiiner  in  whifh  a  dismissed 
officer,  or  other  civiliatt,  l'uuM  >>e  itdiiiiltod  to  th»  aruiy  was  by  an 
(ipjK>iiitniPiit  niiidf  |nir^imnl  to  the  provisions  of  Atl..  II,  Set'.  3,  jmr.  3, 
of  the  Cotislitiitlciiii  llml  <.'ong^n.*ss  was  not  L'ni|>ow(^n'd  lo  appoint  a 
civilian  as  mi  ofliiL-^r  of  lhi>  urniy.  or  to  authorize  a  titilitary  court  to 
make  siieh  nil  iiiipoiiitiiicnt:'  tbiit  tlie  act  in  iiiithoriziiifj^  thf^  rej^tomtion 
of  the  offieer  l>y  und  upon  the  favoniljlo  tiuding  of  the  court,  was 
clearly  uncoiistilutiuniil  ivnd  inoperntive;  further  that  no  implied 
authority  fur  an  ;ipiMiiiitment  of  the  nffieer  t>y  the  l^esifient  could 
projwrly  Ih'  guihei-ed  fi-oni  (heart.'  And  added— tJiat  the  prineiplo 
of  thai  e\trenie  iiirttHnrt*  of  a  lihpml  consti-uetion  of  a  Ktatute  in  favor 
of  the  cxpn-ise  i»f  th**  apjxiinlinj;  imwer,  presenti'd  in  the  opinion  of 
the  ATtotiiey  Geiiernl  in  the  t-a^wMif  Lieut.  Von  I-uettwitr  (14  Opin- 
ionfl,  448),  could  not  be  extended  to  the  present  case,  since  by  thl^  act 
the  function  of  the  executive  depai-tuient  uhs  in  temis  contined  to  the 
ordering  ni  the  court;  the  authority  to  np}>oint,  so  far  a«  any  wa*  con- 
ferred, Ijcing  expressly  reserved  by  C'ongTe*s  to  it^U,  or  rather  to  the 
court.     XI^II,  3I»7,  Jffiy,  1S79. 
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2374.  The  jjay  of  an  otiicer  ur  soldier  eiuinot  fje  subjected  to  stop- 
imge  except  by  the  iiutJiority  of  a  statute  or  reg-ulation  H|)e<'itically 
authorizing  tlie  riauie  or  of  a  evntenee  of  court  timrtial  inii>osii)g  a 
forfeiture  or  line  an  a  ])uuiMlmieul.  or  whore  the  patty  has  Iwcoiiie 
uidubtod  to  the  I'nited  Slates  wj  mr-""nf.  XXX11I.445.  OcU^t^r.  1872. 
The  Attorney  Gi'ueml  has  uUo  held  {-11  Opius.,  4H5)  that  "stoppage 
of  pay  against  a  soldier  is  unauthonziMl  uidess  it  is  made  in  exeoution 
of  the  sentence  of  a  court  uuirtial,  or  in  pumuanoo  of  a  etatutn,  or  in 

'  A  mililur}'  rntirt,  being  no  part  of  the  V.  S.  indiciary  (•«»  |  992,  nnlt),  w  lA 
coufw  not  iij<:itiiiiil  in  tht-  "courts  of  law"  to  wiiicli  ft  jwwvr  of  ap|H>iiitniL-nt  •>[ 
"inferior"  nfflcer^  Uanltinrixed  lo  be  given  Iiy  An,  II.  .*<■<■,  '£.  p»r,  2.  \<i  theCrmjti- 
tiition.  Mirrf-4iV)*r  \h\!*  \tavn,  an  inUtrnrvtcil  hv  (he  ttiitliuriUtw,  pifiH-rlv  exIeniJi* 
only  to  llie  np))oiiiluifiit,  by  tii«  U.  If.  Ci'Ui1«,  ol  tbuir  unu  bifurior  ulULvrtf,  Hiu-b  as 
ckncA.  reporu^ni,  or  hatliffs'  Seu  4  Onin».  At.  G^n,  16t:  11  id.  213;  £r  paru  ll«n* 
n*ii,  13  VKivn,  25fl,  .SU»ry"it  Com.  on  this  Conirt.  S  IMft. 

■Thia  concluHuu,  however,  wiu  out  accepu-d,  and  the  appoluuoent  wiw  nuule  and 
oonflrmed. 
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conformity  to  the  rL-jruliitions  of  the  army  wliirh  bave  the  forcfi  of 
law.''  Tlie  power  of  the  Si*cTet«ry  of  War  4)vt'r  Ow  sulijdct  of  stop- 
pugr  of  pny  is  loo  narrowly  rcstri^'Eoii  in  the  npiiium^  »hini-e  ({iiotpd. 
Il  Ih  not  possihh'  to  forvst-t'.  iiiul  hy  i¥K"hiti(iiis  In  providn  for.  all  vHsfyi 
which  may  arisi-  within  (he  army  in  which  it  woiilH  )m'  iva-simnhU-  and 
pro|H'r  that  ihf  |Hiy  of  a  soldiir  Hhoiild  hp  wtoppiMt  in  order  t<i  rover 
rtonif  liahiliry  which  he  luu-*  incurred;  and  on  the  hnptK-ninfj  »if  any 
Mich  east*  it  would  he  T-easonahle  and  proper  that  the  SiH'returr  of 
War.  representing  the  oonstitntional  power  of  the  President  over  (he 
army,  should  exercise  the  same  p4iwer  witli  reference  to  such  case, 
which  would  he  exercised  in  the  nuiking^  of  ii  ffeneru]  regulation  relat- 
ing to  stnp|Kiges.  The  result  would  simply  be  the  satisfaction  of  a 
pocimiiiry  ohlipiiion  to  the  t'nited  States,  which  the  snldier  had 
incurred  in  his  military  relation,  hot  which  it  had  not  heen  praetioahle 
to  provide  for  in  advance  hy  a  reguUtinn.  The  pmctice  of  the  War 
Df-jiartnient  is  Ix-lievcd  to  he  in  accord  with  this  view.  61,  IfiK.  A'tt/ujit, 
S89S. 

3S75.  The  United  StJites  i-*  not  authorized  U^  stop  against  the  pay  of 
an  o|Ti<-er  or  soldier  an  Hnxnuit  of  [»ersonal  indebtedness  to  ancither 
officer  or  soldier,  though  sm-h  indehtedness  may  have  gr()Wn  out  of  the 
relations  of  the  military  service.  Thus,  in  the  ahscucc  of  a  sentence 
of  court  murtial  forfeiting  the  Mime,  an  officer's  jmy  cannot  legally  he 
(stopped  with  ii  view  to  the  reimbursement  of  enliste<l  men  who  Imvo 
deposited  with  liim  uioiiey  for  safe  keeping,  which  he  has  failed  to 
return  when  re«|uii-ed.  the  officer  l»eing  accountuMe  for  the  same  iu  u 
personal  eaiwcitv  only.  XII,  5Ii>,  Au^fwit,  Hi(>o;  XVI.  887,  OrtvUT, 
186.5. 

8876.  IT^d,  that  fur  a  Haliility  incurred  during  one  enlistment,  a 
soldier  may  under  the  provisions  of  Sec.  17(Jfi.  Key.  St**.,  legally  Iw 
a>ubjected  to  a  stoppage  agaiiiist  the  pay  due  him  under  a  subsequent 
enlitfttuent.  CardSKiT.  J/;»v,  A''^?.- «r.wi,  Vdi/.  wyy,*  7395.  Z^^wwW. 
1899. 

8877.  A  "t<jpi>!ige  dilTer-.  frum  a  fine  or  forfeiture,  in  that  the  latter 
18  imposed  as  piinishnient  for  an  offence  while  the  former  is  a  uieatis 
of  reiuihurseiuent  or  a  "chai-ge  on  account"  to  nuike  good  a  loss.  A 
»toppagie  cannot  therefore,  in  the  alisen<«  of  a  statute  or  regulation 
authorizing  it.  legally  l>e  imposed  as  a  punij<hmcnt  for  an  ojfi'ncr.  36, 
87,  Ovf'th'-r.  1889.  But  it  is  entirely  legal  to  stop  against  a  soldier's 
pa}',  under  the  Army  ttegulutions.  an  niuount  required  to  reiuiburse 
the  I'nited  States  for  loss  on  account  of  damage  done  to  public  prop- 
erty, while  at  the  same  time  bringing  tlie  soldier  to  triaL  by  court  mar- 
tial" for  ti»'  utfenee  Involvetl.     62,  4S1,  Di-vemh^r.  1893. 

8378.  Il'l'i  that  the  Government  was  entitled  to  ititain  so  much  of  a 
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soldier's  pay  a>i  would  covor  his  indobtedno>«  to  il,  even  tbuugb  the 
[wy  diip  rnn»ist  in  whole  or  in  part  of  "dptHinwl"  pHV.'  82,  4!HJ, 
I),r.mht!r,  iS'JJ. 

2379.  A  soldior.  who  desoi-t*-*!  from  Jefferson  Harraeks.  surrendered 
at  t.'hicago.  where  the  sum  of  four  dollars  was  exjiended  l»y  tlie  T'liited 
Sbttes  for  \x\^  meals  while  in  jail.  Held  that  thin  sum,  a^  suhstantially 
iacluded  within  the  item  of  "expenae  of  apprehending  deserter," 
spiH'ified  in  |mr.  1523.  A.  K.  <1S1S9).  wiit*  praixTly  ehai-gr>d  aguin»l.  bliu 
on  the  miistnr-ttnd-jmy  roll.     60,  ItiT,  ./unc^  ISOS. 

2380.  The  ntuount  of  the  allowances  of  the  witnesses,  or  other 
expenfse  aUendintr  the  triiil  \\\  court  maitinl  of  a  wldier.  ninnol 
legally  tie  sloppeil  agHinwl  his  pay,  ivlmtever  the  offenu©  of  wbieli  he 
may  Ix'  eonvieted.*    64.  31>1,  April,  ISOi. 

2381.  I'ay  due  an  oilirer  or  wldier  cunnot  lejoilly  Iw  Hiopjwd  lo  it-iiu- 
l>ui*s«;a  lelegraph  iMiin|winy  fcu'  moneys  roeeived  by  u  s*Tgean(  of  the 
then  Signal  Coqis  for  (mrismittir^  private  uieKsaj!;es  over  its  line,  the 
same  not  lieinjf  a  line  "operated  by  the  I'niteil  States."  in  the  sense  of 
the  aet  of  March  3,  \^K\.  v.  14.1,  and  tbe  iniU^bteilnesis  of  the  Hergeant 
Jjeinjj  to  the  lelegrapb  c-omiuny  only,  not  to  the  United  States.  61, 185, 
Augtwt^  jsm.  An  offif'i'r  or  .-oldier  cannot  legidly  fie  mulcted  of  any 
part  of  his  pay  f<ir  the  r^tisfat^tion  of  a  private  claim.  33,  171.  Jnn^y 
1889;  Carda  6446,  />ecemh^,  1898;  83«5,  Jun^^  1900. 

2382.  /AW  that,  under  Sec.  ITCC.  Rev.  Sts.,  an  amotint  of  fees  ille- 
gally received  by  a  retirwl  officrr  of  tbe  army  while  acting  in  the 
capacity  of  ft  U.  S.  con.sul  (a  l>onded  officer)  in  a  foreign  country, 
could  legally  be  stopped  ajraiust  his  army  ]>ay;  the  liability  lo  the 
United  States  referred  l<i  in  the  section  including  a  civil  equally  with  a 
tnilitary  liability.'    80,  1.  Odoh>^\  1891;  Card  6366,  Novemh^,  189$. 

2383.  The  Army  Appropriation  .\ot  of  June  16,  1893,  pi-ovidc'?  that 
"tbe  pay  of  officers  of  the  army  may  be  withheld  under  Sec.  ITtHi, 
Rev.  St^-t  on  account  of  an  indebtedness  to  the  United  State.4  admitted 
or  shown  by  the  judgment  of  s  court,  luit  not  otherwi*«»,  unless  ii|>on  a 
special  order  issued  aocordtng  to  the  direction  of  tbe  Secit-taiT  of 
War."  /Ll<f  that  the  la>it  part  of  this  provision  was  to  lie  construed 
not  seimrately  but  in  connection  with  the  fanner,  and  could  not  Iw 
interpreted  as  empowering  the  Seci-etary  of  War  to  ^top  tbe  pay  of 
officeret  of  tbe  army  to  satisfy  private  debt*  or  claim  for  alimony.  64, 
154,  JAirrA.  189S;  Cards  3:itH.).  Sept^iAer,  1897;  688s{.  Augimt^  1899; 
7635.  F'hrnnry,  lUW. 

2384.  IIf(-d.  that  pay  due  an  otBcer  or  soldier  may  l^allj*  be  stopped 
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to  reimburse  losses  to  post  exebnngo.  coin|Mny.  hoKpital,  Imkery.  v.U\. 
Iiiiids;  all  these  funds  tioiiig-  used  to  oarrv  on  pulilic  a};eiicio«  or  instru- 
nienlHlitiea  of  tlit*  (iovenuiUMit.'     Oiril  3171.  OctJ/ir,  1S97. 

2365.  A  retruit  abseiitod  bimselt"  fmiii  «  di'lacluiient  of  rpcruite  at  a 
place  HI  Ohio,  while  en  rottt^  from  tlu-  ret-ruitiiig  depot  to  h\»  proper 
Ktation.  Foit  Yatos.  X.  P.,  and  was  takrn  to  Fort  Niagara  and  tnVd 
upon  a  chargfr  of  dpsprtion  hut  ronvii-tM  of  ahscnoo-without-Ionvr  only. 
/W</  that  the  only  vtoppagv*  to  which  he  could  leyiilly  be  »ubje<.'ted 
were — the  amount  of  thp  psy  and  allowancps  accniin^  durinfj  his 
absence,  undrr  par.  13*2.  A.  li.  \^f^  144  of  lintl).  and  tho  amount  of  the 
ejqx'nse.'j  imiurred  in  imnsportinj;  him  ''to  his  prop^^r  station,"  under 
par.  134,  A.  R.,iu<  ammdrd  hy  (l.  O.  14  of  IStN)  (see  137  of  lilOl). 
But  h'hl  fuither  that  Ilw  wni-ds  -'to  hif*  propor  wtation."  in  the  last 
part  of  the  amended  rcffulation.  were  to  be  construed  a.i  equivalent  to 
the  expreiJNion,  in  the  tirj*t  part^"to  the  station  of  his  company  <»/■  to 
the  place  of  hiw  trial";  that  it  would  not  he  le^al  to  stop  a(jainst  him 
the  expenses  of  the  transportation  to  both  places;  that  if  the  place  of 
trial  wa.*j — as  here — ditfeivnt  from  the  station  of  the  comptiny.  it  would 
hif-  proijcr  to  stop  the  expenses  of  transportation  to  the  former  and 
not  to  the  latter;  and  that,  this  being  done,  the  .-ttoppaf^  of  tJie  expense 
of  tninsportinjr  him  to  the  station  of  his  company,  after  the  trial, 
wouUl  not  tie  aiilliurtzed.     64,  301.  Aj'nL  JV9.i. 

S388.  A  cii'itian.  then  at  I'ittxlield,  Matiec.,  wa«  duly  employed,  by 
the  engineer  officer  in  charjre  of  a  River  Improvement,  ajs  an  assistant 
at  a  compia-iatifin  of  ^IW)  per  month,  and  onlered  to  report  a,t  Mont- 
gomerk*.  Alabama.  In  milwequentlr  settling  with  him  for  hisservices, 
the  officer  allowed  and  pjiid  him.  in  addition  to  his  snlarv.  the  amount 
of  his  exi)ensc.s  of  travel  lietwcen  Ma.s!!iarhusetts  and  Alafwtua.  I/eld 
that  such  allowance  watt  unauthorized  as  l>eing  in  excess  of  the  con- 
tract, which  stipulated  only  for  the  payment  of  the  salaiT  niuned,  and 
wan  thcrefoiv  lej.oilly  stopped  by  the  accounting  otKeerK  against  the. 
engineer  officer's  pay.     43,  lS:i.  Ociof"^r^  IHOO. 

8387.  Sec.  ITtitl.  Kev.  St^.,  which  pivscrilies  that  **no  raonej*  shall 
be  paid  tt>  any  person  for  his  compensiition  who  ih  in  arrears  to  tho 
United  States,  until  he  has  accounted  for  and  paid  into  the  Treasury 
all  sums  for  which  he  may  he  liable",  ha*  not  in  practice  been  i*o 
strictly  construed  as  to  preclude  the  making  of  stoppages  against  the 
pay  of  officers  and  enlisted  men  in  such  monthly  amounts  as  to  leavft 
a  margin  for  neces,'^ary  living  expenses.  Thus  where  the  stoppage 
against  an  enlisted  man  was  iMlNt,  uriiuxfii  that  it  be  collected  at  tho 
rate  of  ten  dollars  per  month.    Card  7415.  Ducember^  1800, 
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SITBSISTEirCE  STOKES. 

2388.  Where  suhswlcnce  ^torf.-?  were  sold  Uy  n  pn^t  roniuiissarr  of 
gDl>sj.4t<>ii(>o  U*  n  mesjf  of  thrive  ollicor-i  of  the  p<)!*t,  uud  charged  lo  ibe 
nip*4  M  jiuch,  AfW  that  smh  nips.s  was  not  In  the  nature  of  a  commer- 
cial jMrtnership  in  which  each  mom  her  was  IwiuiiH  for  the  joint  iiulchi- 
edncsit,  hut  was  situply  nri  association,  for  purposes  uf  i-oiivenienc* 
and  iM-ononiy.  of  three  individuals,  each  of  whom  was  hound  to  the 
United  States  only  for  Ills  pro])ortion — one  third-^of  the  accourit. 
And /((-/rf  tliai  a  menilior  who  hiid  paid  hij^  proportion  to  one  of  the 
otiicr  memhers  who  arted  as  caterer  hut  who  had  doc'ca.srd  without 
paying  over  tliix  amount  to  the  i-onnniAsiiry,  renuiined  linhle  for  (tuch 
proportion  to  thi>!  I'nitcd  SLitPs.     XLI,  155.  Marrh,  IS7X. 

2389.  /A7(/that  the  "ten  por  cent,'' directed  hy  the  Army  Appro- 
priation Act  of  .lime  *2<I,  lK7i*,'  to  he  added  to  accounts  for  »iuh- 
sistcnce  stores  •'sold  to  officers  and  men"  of  the  army,  could  not 
Icffally  Iw  added  to  the  cost  of  the  suhsistence  stores  furnished  for  the 
prisoners  at  the  Ijoaven  worth  MilitaiT  Prison;  such  prisoners  not  heing 
cmhraoed  in  the  class  referred  to  in  said  act.  hut  heing  provided  for 
by  a  separate  and  distinct  appropriation  for  the  ^upixirt  of  the  prison, 
contained  in  the  act  of  Murcli  3.  X^Ti:).  c.  182.  und  which  b  unuccom- 
panied  hy  any  such  requirement.     XLI,  051.  Ah'JiuI,  JS79. 

2390.  Jl'^i'f  that  the  ten  per  cent.  nHjuired  hy  the  act  of  June  i3. 
187it,  to  Ikj  added  to  the  cost  of  Hubsisteiice  stores  sold  to  officers  and 
soldiers,  "to  cover  wastage,  tran»ix>rt»tioii,  and  other  iiicid4>nta] 
charges,"  was  to  he  added  iti  every  instam'e  of  such  sale,  wbetlier  or 
not  there  had  been  any  wastage,  &v. ,  in  the  case  of  the  particular  article 
or  uiticles  sold:  the  "churgci*''  intended  to  he  covered  being  imder- 
8tood  to  Ik.-  charges  incurred  in  ruunectioii  with  the  store«  sold  or  kept 
for  sale  as  a  whole.     XLI.'I.  lOt).  JMvmlvr.  J-S70. 

2391.  /Mii  that  the  provision  of  the  act  of  .June  23,  1870,  in  regard 
to  the  adding  of  ten  per  cent,  to  the  cost  of  8ub.'*isteuco  stores  sold  to 
officers  and  soldiers,  was  to  be  viewed  as  (jualifying  the  provisions  of 
S*!C».  1144  and  1145,  liev.  St*.,  and  tlius  as  applying  oidy  to  stoi^ 
sold  by  iJio  I'nitcd  State?,  through  the  Sul>sistence  Ue{»irluient.  So 
A^d  that  it  did  not  apply  to  siiles  made  directly  to  offict^rs  and  soldiers 
by  cimtiTWitoi-s  under  contracts  expressly  stipulating  for  such  i«Jcs  to 
I>e  made  by  them.     XLIU.  l"i»,  ItetwuLr,  JS79. 

2382.  On  the  (question  whether  the  Secret^ir}'  of  War  has  legul 
authority  to  issue  a  regulation  authoriziug  the  sale  of  quurtennib'ster^s 
and  aubaialcncc  supplies  to  civilians  at  remote  posts  who  are  employed 

<  This  provwioD,  «l«o  i»  Anuy  Appropriution  At-t  uf  May  4,  1B80,  w«h  re|w«]ed  by 
tiw  ooL  Jul)-  5,  Idftl  (23  Ftlats.,  lOft). 


SUMMAHV    WirRT. 


675 


for  scrrices  iii  connortion  with  the  army,  smh  for  instHnco  us  civtUun 
tailor.  ahoomaktT.  laiindrynmii.  !i»*a(  roiitmntor,  etc..  it  was  Mt/,  that 
there  is  no  oxpiv,H(<  statutory  aiilh(ni/jili"in  for  jsysuing  MH-h  a  i^'pnila- 
tioii,  hut  a  pn>L-4MLent  f(ir  sui'h  action  i»  found  in  (icnrnil  Ortlrr-^  No. 
100,  AUjutaitl  (ii'nt'rnl's  (>ffiL-e.  ISltS,  whi(!li  anicncl»  jKirafjraph  l^SA  of 
the  Army  UL'<fuliitit)ns  to  h-ikI:  "Civiliiias  at  rates  of  \ytiy  of  sixty 
dollars  uL'  nioiv  per  inontli.  employed  with  the  aniiy  at  j'viiiute  pbiccs 
or  in  the  field  wlieiv  food  ean  not  otherwise  be  prtw^uivd.  may  Iso 
allowed  tc)  purclmse  from  the  .Sulwislenee  Department,  in  limited  (juan- 
tit.ie.H  for  their  own  use.  for  cash  at  eost  price,  sut'b  arlielw  of  the  ration 
or  of  stores  kept  fur  tuteH  to  officers  and  enlistefl  men  dn  can  he  spared 
fnim  tlie  supplies  <.)n  iiand."'  Tlie  Set-retary  of  AVar  lias  the  ;-":une 
le^l  authority  tu  [iiimiul^^te  the  regidation  proposed  that  he  had  to 
make  the  one  nuoteil:  I»ut  advised  that  the  "  meat  ('(nitraclor"  be  not 
included  anionjj  thosn  ti»  whom  sales  are  to  be  authonzed.    Card  Hhi}5, 

SUMMARY  COURT. 

2393.  The  art  of  October  1,  ISWt,  f.  liiSSi.  substituted  the  summary 
c«>urt  for  Ihu  ru^iniental  or  jfarriwou  court,  iu  time  of  peace,  uiuvh 
as  the  act  of  July  IT,  1SU2,  substituted,  for  the  latter  coui-t,  thy  tield 
offieer'fl  eourt,  in  time  of  war.     43,  -1:22,  XinvnUi^r,  ISUO. 

2394.  Wherv-a  post  roniniandi-r  .-^it^aMa  summary  court.  noapprcMul 
of  the  sentence  \n  retpiin-d  l»y  hiw,  but  he  (^ht)uld  sign  the  wntenec  and 
date  his  sijjnature.'  64,  HO,  Ft^rmiry,  h^O^.  A  cei-tilication  by  the 
prf«/  'nijuf<i/if  uf  the  approval  by  the  post  commander  of  llie  senteuco 
of  a  summarj'  court  is  irrcj^ular.  and  should  not  be  permittcil.  Cai-d 
32,  Jifiy^  JS94..  The  comiuanding  officer's  approval  uhould  Ite  over 
his  own  siKnafur(\  and  as  forfeiluivs  iidjudj^cd  are  oi>orative  only  upon 
pay  accruing  .-uhMe(|ULMit  to  the  approval  unlcs.s  othcrwisi?  direetvd  in 
the  sentence,  the  date  of  approval  should  be  entered  on  the  ropord. 
Carda  8,i4,  .////i fwr^,  1S!?5,-  21t"l,  Jhcr,i,/»rr\  1896. 

8395.  The  provision  of  tlie  act  tlnit  accused  soldier^^  shall  )>c  brought 
before  the  suumiary  court  for  trial  "within  twenty-four  hours  from 
the  time  of  their  iirrosf"  is  not  a  statute  of  limituliotis  nor  jurisdic- 
tional in  iu  rhai'Hctvr,  hut  directory  only— directory  u]NtTi  the  officers 
whof?e  duty  it  is  to  bring  offeudei's  before  the  court.  The  proc^?eding« 
■will  thus  he  legally  valiil  tliuugh  the  aecuseil  does  not  appear  for  trial 
within  the  peiiod  spccilied.     .S4)  luiU,  in  a  case  of  an  aecuscd  soldier 

'Thin  ivgnlHti'm  iK-run-  miieiitlmvctt,  proviilBil  uraoiifiotlivr  tliiiigvi,  llisl  tiie  mle  to 
a<:^viliAUftHpli^vi-d  with  lliu  ariuv.utv.,  )>liuuld  bv  "utluvuinji^ri'uiitnK'l  prices  wUb 
10  uer  L*nt.  «.Ul'f.J,'  It  has  betii  further  auifcnded  by  O.O.  Il»o(  ISIW.  i^-*  A.  K. 
1491)  oi  \W\. 

■See  A.B.  D32,  933  of  ISM  (1031,103:2  of  1001);  al^  CourtOIar.  Mauual  (1001), 
p.  74,  par.  16. 
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arretted  on  Suturdajc,  tliai  Ihu  court  did  not.  b}*  not  sitting  on  Sunday, 
loue  jurisdiction:  »nd  thorefoPB  that  it  itt  not  necf^asaTy  that  a  Hununary 
eourt  rtliould  over  «ii  on  ti  Sunday.'     81,  151,  D^^vnihcr,  ISOt. 

2396.  TIh'  imivision  in  the  lut  in  ri'jfurd  to  tin'  trial  IxMtijj  bad 
within  twftity-fotir  hoiirH  of  tlie  arFcst  iwin^  directory  o?dy,  a  trial 
held  after  tlial  timi*  i.-.  entirety  valid.  Thus,  where  a  ^^oUlier.  I>y  reuMtn 
of  drunkenness  or  otherwiso,  im  not  in  a  condition  to  I»e  tried  within 
that  time,  his  trial  may  he  {lostponed  till  he  is  in  proper  condition.  64, 
108.  JAfA'A,  JA-04. 

2397.  //t'ff/  that  the  provision  of  the  ft4th  Article  of  War,  relating 
to  the  houFH  of  <«ssion  of  courts  niurtiul,  wus  not  applicable  to  Hnm- 
marv  courtv--.     M,  3i>4,  Jn/t/.  tX9^. 

2398.  The  procedure  of  the  t»utumary  court  should  be.  r^tniibtr  to  that 
of  the  older  uoarta  martini.  The  chiirjreti  and  M|>ecificQtions  should  Iw 
read  to  the  accused,  and  he  I>e  re<iuii*cd  to  plead  (fuilty  or  not  guilty, 
and  the  witnesses  should  be  sworn.  Uut  the  testimony  is  not  set  forth 
in  the  reconi.'    44,  13,  IT,  Nm!emher^  1H90. 

2399.  The  act  of  18!>0,  in  providinj;  that  the  trial  officer  "Hhall  have 
power  to  atlrniriister  oaths,"  lias  reference  t«  the  oalhsof  witne-vje**. 
The  oi)icj;r  hiiuBelf  is  not  nworn.  But  the  witne^cieri  must  tie  sworn; 
and.  in  a  case  in  which  it  ai>|)oai*ed  that  they  were  not  In  fact  sworn, 
hild  that  the  proceedings  and  sentence  were  invnlidated,  and  that  a 
forfeiture  imposed  was  illegally  chai-ged  against  the  aocused,  who 
should  lie  credited  with  the  amount  of  the  .•*anie  on  the  next  mu.«ter- 
and-pay  roll,  lint  the  record  need  not  state  in  terms  that  the  wit- 
nesses were  sworn;  it  will  l)e  presumed  that  the  law  haj*  ^»een  complied 
with  unless  the  contmiy  appeai-s.     48, 7, ./"»*«•,  /.V.9/,-  SS,301,  iVrfy,  /.V.7^. 

2400.  A  suuunary  t-onrt  is  not  empowered  to  ixsue  proceaa  of  attach- 
nwnt  to  I'ompcl  the  attendance  of  a  civilian  witnea^.  61,  468,  Ju/u^ 
3892. 

2401.  For  a  (Simimary  court  to  impo^w  a  forfeiture  of  ten  dollars, 
when  the  soldier  i.«  receiving  only  nine  dollars  a  month  because  of  the 
retention  of  four  dollai's  under  the  act  of  June  Ifi,  ISHO.  U  not  in 
excess  of  authority.*  The  true  monthly  pay  is  thirteen  dollars.  The 
leteution  does  not  affect  the  amount  of  the  pay  but  simply  the  time  of 
payment.     44,  ^SS,  Ihvfnhei\  1890, 

2402.  A  ?>ummary  court  is  not  empowered  to  impose  a  sentence  of 
dishonorable  discharge.    Such  punishment  is  not  in  terms  authorized, 

'St-e  Circ.  Xo.  1*,  A.  ti.  O.,  IMH;  Jo.  uf  1902.  Tlie  preeont  wmuiuin-  court  wl. 
approA-pft  Jtitie  IH,  IMl'K.  dlr^'Otx  that  the  accuiwd  "i<biLir  Ite  broiufltt  to  trin)  within 
twenty- four  houmof  tin*  tiim*  of  llw  wrwt.  nrju"  i*xiii  ttiorn«fl*>r  rh  iirmi Jiitt>I<>. " 

'Ah  Ui  tlietinxu-ilurvaiiil  foriuuf  rvt-orO  of  Kuuiiiiarj^cuiirtis  kx;  Cuurt-Mnr.  Maaual 
(IHOl).  pp.  7i-75  and  148- 

'*?«?  nuw  83d  Artirli-  of  Waa,  $»  «rnfi«M  Mjim-h  2.  laoi,  «et  out  in  note  1,  p«ge  72, 
taOt.. 
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by  Art.  H3.  to  be  adjudged  bv  itfgiiuciiUil  or  Karrison  t-Durt>i,  und  it  a 
pewtriftcd  to  guiK^ml  roinl-  inaiiiul  hy  the  4tii  Article  of  War.  46, 
40^,  Ajm'i,  Ifi'Jl;  t:ai-d  X>iK  S^pUmher,  Jify^. 

5403.  By  the  act  of  July  ^7,  18:)2,  c.  :i'i^,  ».  &,  "luinuaiidiiiy-  oM- 
L-ers  authorized  to  approve  the  seutencer  of  ^umiiiary  i-ourl»"  are 
empowei"ed  to  "  remit  or  mitigate  the  wiiin'."  I/M  that  where  a  sol- 
dier, who  had  lieei)  convicted  by  a  muiniiDtry  coiiH,  had  |>H.sHed  iuto 
another  coiuiuaiid,  so  that  tbe  officer  who  appi'oved  bis  HeutcDce  was 
DO  longer  his  coiuuiaDdiug  officer.  »uch  otiicer  could  uot  legally  exer- 
cise tbe  power  of  remission  or  mitigation  of  the  sentence.'  63.3-37, 
Jummrif,  I>iOi. 

5404.  General  court.-*  uiartial  have  exclusive  jurisdiction  lo  try 
offeucev  puiii!di»])lu  capitally.  A  trial  therefore  )iy  u  »:ummary  court 
for  a  viohition  <if  the  '*\ti\.  Article  of  War  ov  f«)r  dt-i-rtimi  in  lime  of 
War,  would  be  void,  and  the  sentence  adjudged  sliuuM  Ije  »et  aside  aa 
Buch.    Card*  tilKO,  AyrU,  1SU9;  73t»li,  Deaf>t>hcr,  JSJid. 

8405.  The  Sumiuiiry  Court  Act  of  June  IS,  isyy,  provides,  in/fr  uihi: 
"Thai  the  i-ommaiiriiug  othcer  of  each  garriaon,  fort,  or  other  plat'e, 
regiment  or  L-orpet.  detached  twttaliou,  or  company,  or  other  detach- 
ment in  tbe  army.  :*hall  have  power  to  appoint  for  such  place  or  com- 
mand, or  in  hj»  diocreliou  for  each  Iwltalioii  thereof,  a  suiimiary  court 
tocoiiffiHt  of  oiieofBecrto  bodrHigiiate4  by  him,"  forthe  trial  ufenli>'ted 
men,  and  "that  when  but  one  cominiwsiojuKl  officer  ii^  pre«eiil  xvith  a 
ccminiand.  he  ^hall  htur  and  finally  determine  such  cji^^eu".  Thi^  waa 
int4.^nded  to  provide  for  the  trial  of  enlisted  luen  under  all  eonditioua 
of  .'•en'icc.  Ifriil.  therefore,  that  the  surgeon  in  command  of  the 
Amiy  and  Navy  Uenei-al  Hospital.  Hot  Springs,  Ark.,  being  an  otfieer 
of  the  army,  hns  authority  under  this  aet  to  appoint  a  summary  court 
for  the  trial  of  enlisted  men  of  the  army  uiuler  Ins  commaiKl.  Card 
856,  Ftbruanj,  I!)W.  And  AM,  that  If  the  V.  S.  gi'ueral  hospital  at 
Fort  Myer,  Va.,and  at  Fort  Mcl*hpi*son,  (m.,  were  not  inehided  in  the. 
eonmiand  of  the  rcsjjective  po.st  commander,-.,  the  Nurgeons  command- 
ing the  ho.spitals  wouUl  be  eom|K>teiit  under  the  act  cited  Ut  apiKiJiit 
nummary  eourls.  Cai-ds  482«,  Auffuni,  1S9S;  5713,  Ft^mri/,  1S99. 
Ilr^ltl^  alrio.  where  the  divisiim  tii'lii  tiospitiil  and  the  division  Hold  ambu- 
lance i*ompaiiy  were  ijidependenl  cumuimuL*  and  rcspon-sible  direct  to 
(he  division  surgeon  and  divif^ion  comma  tide  r,  that  their  reapective 
eommandei-s  wore  competent  to  appoint  nummary  eourt.s  for  the  t^uuie.' 
Card  -IW*;.  (M{>fjtT,  ISttH.     And  tJie  f<urgeon  in  command  of  a  I'.  S, 

'  Thv  8<uuniar>'  cinirt  r«ft>rr«>d  \n  in  thw  aiid  pnwprlinii  p«nvnT>)i<*  if  the  miiiiiiiNry 
CDorl  eBtabUeli«d  l>v  tlii<  ic-l  of  Auk.  1>  I'^^'"^-  An  exiuiiinalioii  of  the  )in:'Hi'iil  Snni- 
tnanr  Court  Act  of  Jiuiv  IS,  LSS'tl,  will  hIidw  buw^ver  that  llie  <j]]iui<ji»i  bi-c  Hjifjlit-HMR 
to  the  liiCU^rMCt. 

«lk)e  an:.  «,  A.  G.  0.,  1896. 
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hospital  .siii|>  is  a  ooniiiiiinding'  ottit'cr  within  the  inenain^  of  tlie  Suiii- 
mary  ilonrt  Ant  nn<:l  may  appoint  auch  eonrt  for  the  trinl  of  cnliAt^d 
men  oti  sufh  ship.     Card  +!f31,  S^pUM^ifi',  Jf{98. 

S406.  //./«/,  that  thft  summary  ooiirt  is  n  court  martial  within  the 
m«ininp  of  thn  octsi  making  apprnpnution  '*for  expenses  of  cotirtit 
martial,  "  •  •  nnd  eompcn^iatiou  o{  witni^sscs.  »  *  •  attend- 
ing the  same."  The  sumniiiry  court  offiwr  wonld  make  the  neeeiwary 
oi^rtificate  as  to  the  fact  of  attendam-c  in  the  canu  of  a  civilian  witnetM 
and  administer  the  oath  iv^pecting  hifi  oxpcDse  account.  Card  78yo. 
Aj/ri'l.  JOOfJ. 

SUPERNUMEEARY  LIST. 

2407.  J{f/4/,  that  it  was  <'lcarly  contemplated  by  se*-.  l^.  Ril  of 
July  15,  1870,  c.  :iH4,  that  the  President,  though  not  absolutely  in 
terms  reqiiiiTHl  to  transfer  officers  to  the  supernumerary  list  (irior  to 
January  1,  1871.  would  in  fu<-t  do  mq,  so  that »///  the  officers  classed  a» 
Hupi-rnuuierary  woul<l  he  e(juully  eligible  to  ap{xiintinent  to  vaeaDciea 
occurring:  ])rtor  to  xaid  date:  ])referenc(!  only  being  given  to  ihor-e  of 
superior  rank.  lenj.'tli  of  serviee  and  fitne-ns.  So,  titivintJ  that  the  ease 
of  an  apparently  meritorious  officer  who  was  placed  on  the  supernunier- 
ary  list  and  inuMered  out  *in  one  and  the  sjmie  date,  January  1. 1S71. 
and  thus  deprived  of  all  i-laiiu  or  o])iM)rtunity  Ui  bo  so  appointed,  was 
not  ci[uital>ly  Hi.'4|>(>^>d  of,  and  for  this  rea.son  M'ould  commend  itftelf 
to  the  fiivnml)!e  eon  side  ration  «if  Conjjress  in  (-onnection  with  an  appli- 
eatt<m  on  the  jwrt  i>f  tlie  officer  for  relief  and  reatoration.  XXXIX, 
570,  ./««<•,  187S. 

SUSPENSIOH. 

2408.  The  punishment  of  sus[M!nsion,  as  tmpot^od  by  sontenvc,  is 
usually  in  llu^  form  of  a  suspt^nsioii  from  muk  or  fnjm  amau'tfui  for 
a  stated  teiiii.  Mimetiuies  iieci>tn|Minied  by  a  suspension  from  pay  for 
the  .'wuie  period.  SuspeiD^ion  from  rank  includ'eH  su^pentiion  from 
eouiuiniid.'     VIl.  8.  Jnamii'tj,  /W.J, 

2409.  A  HUNiHMiFiion  frotti  nink  duL-.<^  not  alTm-t  tho  right  of  the  ut£c«r 
to  his  oJ^C'L,  He  retains  the  same  as  l«'fnie,  and.as  an  oflii^r,  remains 
subject  Hs  la-fore  to  military  control  as  well  an  t*i  the  jurisdiction  of  a 
court  martial  for  any  military  olVence  eonmiitfed  pending  the  term  of 
HusiM'Tision.'  XXXi  157,  Mnn-h.  1S70:  XXXVII,  5:it!.  .Vuy,  mC; 
XXXVlli,  221.  Aitgmt.  lii7(J;  XXXIX.  +4H. /v^^n/^ry.  M7^. 

S4I0.  The  effe<ct  of  a  suHpuuKiun  from  rank  (hesidu  detaching  the 

'  >[cNaRhten,  AnnotntionBi  of  the  Kfutiny  Act,  ;■- 17,  **  f^- 

»fiee  fi  OiiitiH.  At.  (ien.  740:  6  iA.  "Ift. 
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officer  from  the  porfoiinanrc  of  thp  duties  inoidrnt  to  JiU  rank)  is  to 
deprive  Kim  of  any  riybt  io  jtnmi"tion  to  u  viicancv  in  »  hiplirr  ^r»do, 
wcurriug  pending  the  temi  of  stwperwion  and  which  he  would  have 
lieen  entitled  to  receive  hy  virtue  of  neniority  had  he  not  Ixw^n  sun- 
pemlod;  such  riKht  luvniing  to  the  offic-er  rit-xi  in  rank.  VFl,  8, 
Jnumry.  JMt^,-   XXVIII.   IM,   OrUim;   mVi;  XXXVII,  wm.   .Vrfy, 

ma. 

Mil.  Su»ippn>*ioii  from  rank  does  not.  however,  deprivi- the  ofRrer  of 
ttie  ri^'ht  to  ri-'«e  in  tiles  in  lii^  ^rmde.  a|xin  the  promotion,  for  example, 
of  the  senior  otticcr  of  such  jfriule.  Thenumlx*rof  an  oflit-er  in  the 
lie^t  of  hiK  ifrade  ii«  not  an  incidctit  of  hi^  nuik  hut  of  liit  ap|M>intmen( 
to  office  as  conferred  mul  dated,  and— as  we  ha^e  «een— ?*u«pen*ioii 
does  not  affect  the  y/ftV^.  Moreover  h)sj4  of  lilen  if*  in-"i4fiiiiiini/j>un- 
Uhment,  and  if  lifid  to  l»e  involved  in  ff  us  [tension  frou]  rank,  ibe  result 
would  he  that,  for  an  indefinite  period  after  the  t<^rm  of  >«iL*<pcni4ion 
had  expin!*t.  th«'  otHcer  would  reniiiin  under  punishment,  the'sentenco 
itnpoM^I  by  the  fourt  Iw'injr  thus  mhUd  t»  in  exwuliou.  contrarv  to  a 
well  known  jtrineiple  of  military  law.     XXXIII.  rtH.  UK*,  ./wn^,  ISIS. 

S412.  Il  is  further  the  effect  uf  u  susptrnxion  from  rank  that  tho 
otficer  loces  for  tlie  tinte  tiie  minor  riylit*'  and  privilej;ew  of  priority 
and  pitH-iHlencp  atinexed  tu  rank  or  cuiumand.  Aiuonx  these  in  the 
rij^ht  to  rieleet  quartt'rs  relatively  to  other  ollicers.  And  where  ipiar- 
ters  are  U\  he  sehn-ted  hy  several  officer,-!,  one  of  whom  iw  under  MMitetieB 
of  suspenKJon  from  rank,  the  !*iis|jend«H)  nllicer  neecKsarily  ha«  the  In^t 
choice.  Or  rather  he  hiu?  im  ehoi<'e.  hut.  (juarterw  are  itxHu/ruii  him  hy 
the  eonuiiander;  for.  I>ein^  ntill  an  officer  of  the  army,  thnuj^h  without 
rank,  he  I.m  entitled  ionomf  ([uarters.  Hut  mli'iHftl  tliHt  an  officer  sen- 
teneetl  to  lie  sii>i|»endcd  fi'otn  nuik  could  not,  lH*cftii>ti'of  such  >uspen>;ion 
alone.  Im^  (h'prtved  nf  i|uartcrs  pr4'vic)Ufly  duly  neleeted  and  (fccupiod 
at  the  time  "f  the  s^ujipension;  Huch  a  Hcnteni-e  not  affectint;  a  rijfht  pre- 
viouhIv  accrued  and  vested.'  XXVII.  :i41.  Sr/iff-mfhT,  JSdfi;  XXIX, 
fl72.  FJirwmj,  lf(70;   XXXVII.  r>S6.   May,  IH76;  60.  371,  .\mu-mbrr^ 

2413.  I'ndi'r  existing  u>!ape  (If^lt'J),  an  officer  Himpended  hy  senteneo 
froui  mtik  and  conuimnd  i.'4  deenn'd  entitled  to  retain  his  rpmrtoi's.  Uut 
ant'h  rule  may,  in  some  e-ases,  work  n  consiilerahlc  inconvenience  us 
well  OK  prejudiiH'  to  discipline.  As  whore,  for  example,  the  susju-nded 
offiecr  is  a  post  commander,  and  rontinues,  pendinj^  the  term  of  his  sua- 
pensifio  and  while  another  officer  has  succeeded  him  as  commander,  to 
ooeupy  the  pi-oper  counuiinding  offirer'n  qunrtere.     An  anuy  reijula- 

'  But  Ihe  Ke«Tetarv  of  War  'k-ol-icl,  Mny  27,  1876.  that  »n  ofBwr  under  aui^^ieniiion 
\B  not  (If![iriv4vl  nf  tiLo  atuat  rit;hl  to  iiimrTer?  (l^(^ording  to  runk.  Thin  woa  rei^nofd 
by  llift  War  IVjuirtinf lit  in  IHttS.     Sw  ti.tr.  VII.  Grc.  1,  A.G.O.,  IH92. 
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tion.  prescrihing  thtit  tin  oflir«M'  in  surh  i\  status  slinll  not  So  ontitlf* 
retain,  or  to  jtpiocl.  «juftrt*^r»  l>y  virtue  of  niuk.  hut  i*hall  have  a»jsig» 
him  any  iiuartoi-s  tlmt  ure  avtiilaltlc  at  bis  late  station,  or  el;<ewbere 
.iifi-iKt/i  AH  doj<irnhIt^  to  hi*  aflopttvl.     63,  H2'2,  JA/y,  ISftS. 

24i4.  Suspension  from  i-ankdoes  not  involve  a  statu;*  of  eontincment 
or  arrcat.  VII,  342,  /•'Wtmarj/,  J^4-  I»sentem'ing  an  officer  to  ba 
#iispcn(I<^d  from  rank,  it  i^  itidood  not  unusual  for  llio  i-ourt  to  reijuirft 
that  ho  }ic  rontinod  during  ihr  term  of  sasjicnsion  to  his  pi-opor  9ta- 
tioD,  or  tliat  uf  hi:*  r^Iiueiit.  &c..  r*.  v.,  that  tbe  sentence  t>e  executed 
theif.  AVTiere  thin  i«  not  done. — whilt*  tlie  i«ui*iierKUHl  oftji-er  is  act 
entitled  to  a  leave  of  absence,  it  rannot  iiliect  the  execution  uf  bis  i*en- 
tenoe  to  grant  bint  one.  and  leaves  of  absence  at-e  not  unfreqaently 
irniiitc'l  lU'dfi-  such  rirrunistancfit.     XXXVT.  22ti.  F-^'roanj.  1S70. 

2415.  Su^peuMion  fmui  rank  or  ronnnand  due.s  not  involve  a  Iom  oi 
authorize  a  stoppage  of  pa.v  for  the  ^leriod  of  suspension.'  Pay  cui 
not  Vmj  forfeited  by  iuiplicution.  I'nles*  therefore  the  ^o^te 
m)poi4e«  a  itudpenttiou  from  nmk  (or  coimnand)  ""  'ind  jniy,'^  or  in  lermB' 
to  that  effect,  the  Huspended  officer  remains  a^  much  eutitlod  to  hi«  pay 
as  if  ho  bad  not  been  tsuapended  ut  all.  aud  to  inquire  biui  to  forfeit 
any  pay  would  t-**^  tiiMhcy  to  Ibc  puiuMhiiient  and  illegal.  XXJJI.  427, 
April!  18S7;  XXVlU.iw,   (htcber,  Uttiti ;  62,  Z-^),  Xmvmhitr,  1893. 

2416.  \  (ionli'tice  "to  be  MUs|)onde<l  fmni  the  Military  Academy, " 
in  the  cus\'  uf  n  cadet,  doe>'  not  deprive  bini  of  |>ay  durin^f  the  term  of 
the  suApenxioii.  XXIII,  4^7^  April.,  1807.  Nor  docs  a  eonunutation 
of  dismissitl  to  susjH-nsioii  affoct  jmy.  Thus  wbeiv  a  fentenco  of  dis- 
missal of  a  iwiet  wa."  couuuuted  to  susiH^nsiou  for  one  year.  h'-iil  that 
he  waH  entitled  to  full  pay  during  the  year  of  suspcimion.*  62,  340, 
JV"f.wf>^r,  J'i'J.f:  Card  .'iri^ii.  M'uj.  If>:)7. 

2417.  Where,  however,  the  sii-spension  is  in  tonus  extended  by  the 
.sentence  to  yM//,  the  pay  is  forfeited  absolutely,  not  merely  withheld. 
And  till  the  pay  is  fi>rfeiled.  unlewH  otherwise  cxpiV8«ly  indieated  in 
the  sentence.  XX] II.  55it.  Jvly,  IHG7.  The  forfvitun!.  imposed  by  a 
sentence  <if  sa.'iiwnsion  fnjin  rank  (or  twmuiand)  and  pay  for  a  desi; 
nsted  term.  i.s  a  forfeiture  of  the  pay  of  that  specific  term,  ihc  sus 
Htor  of  the  rank  and  that  of  the  pay  being  coincident.  Under  such 
8entcn<^e  the  officer  cannot  legally  be  deprived  of  pay  due  for  a  |>erii 
prior  to  the  susijcusion.  XXII,  113.  Mfty,  iSfJG.  Where  an  otlicer 
wa*;wnteneed  to  susiiension  fixjm  rank  and  pay  for  three  tuontb^,  ftrld 
that  his  entire  pay  for  those  nioutln*  wa-s  absolutely  forfeited,  notwith- 
standing that  the  ]>rty  of  otbcei's  of  his  grade  whj*  increased  by  statute 
pending  the  t<M-m.     XXIV,  4«2,  Aprii.  J867. 

2418.  A  sentence  of  Huspension  from  rank  and  pay  does  not  aff< 

'Sw4  0[iin8-  Ai.  lien.  *44;  6  i<l.  20S. 

■See,  eostaiuiuK  thia opinion,  ConTBd  >.  U.  S.,  3S Ct.  Ob.,  13»-1|H. 
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fte  rig-ht  of  tlu'  officpr  to  thp  nllowamr.'.  which  aw  no  ]«irt  of  hia  pny,' 
as  tlie  allowiimt  for  root  of  quiirtpr>,  ii>i  alsfi  thr^  allowiim*  for  fuel.* 
XXrX,  fiTS.  K^rtutrtf,  me,-  XXXVIII.  4^i{,  Jtmumy,  IS??. 

2419.  TIk'  stiitiis  vf  liii  oflicpi-  uiiitur  KtispvnsUiri  h  ihv  .siimr-  wlit'tlicr 
sufli  ^usjR'risioii  liu-s  Ikicii  iiiipi»ied  dir«fllv  tiy  nculunfe  or  hy  wity  of 
cuiiiiuiitatioii  of  II  more  suvere  |ninishirient.  Thus  where  a  M>ntfiK-c 
of  difiiiiissal  wiis  (•urnnuilf.'d  to  Mispi'ti?*ioii  from  rank  on  half  jwiy  for 
one  yi-ar./W*/ that  tbi-  uilicci,  wliik'  forfeiting' tin;  rif;UU*iind  privileges 
of  rank  and  eoniiimnd  during^  such  term,  was  yet  amenable  to  trial  by 
court  martial  for  a  uiiUtan'  otfenw  I'omuiitted  peiwlin^  the  same 
XXXVIH,  221,  January,  J877. 

S4S0i  AVhere  an  ofiirer,  when  uader  a  sentence  of  »uspeiu<Ion,  is 
ordered  liy  the  commander  who  approved  the  sentence,  or  some  hijrher 
competent  aiitborily,  to  resume  his  comumnd  or  the  performance  of 
hi«  re^ilar  mllitjiry  duty,  such  order  will  in  genenU  operate  as  a  eon* 
structive  reiiiiswion  of  the  punishment  ami  tbu.-*  terminate  the  suspen- 
sion:* but  allowing  an  otheer  wliiie  under  suspension  lo  perform 
certain  slig^ht  duties  in  doling  hxs  aceouuU  with  the  Untl^KL  Htiitea 
would  not  have  such  etfvet.     XXXVIJ.  li'O.  De<rinhfr.  1H7'>. 

3421.  A  sentem-o  of  jiu.-'jM.'nnioii  from  duty  and  pay  for  fifteen  dnys 
doe»  not  imply  contiuoment  to  quarters,  or  involve  »  condition  of  arrest. 
It  is  customary  for  an  ofBcor  underling'  sont^^iico'  uf  susponsion  from 
pay  ftuil  duty  to  l>o  allowed  the  liniit8  of  his  conimantl.     VU.  242  Fth- 

94S2.  Where  a  f*pntence  suspended  nn  officer  "from  the  rtorvice  for 
thft  (orm  of  six  months,"  hrf<i^  in  vii^w  of  the  goncrnl  principle  that 
pay  may  not  he  forfeited  by  iuiplicalion.  tliiit  such  sentence  muld  not 
properly  he  ctmstnied  as  intending  a  forfeiture  of  \n\y,  but  should  l>e 
regnrded  as  iui|K)sinf;  a  susix^nsirm  fi-om  rank.  ])rnmorion,  and  cimi- 
nmnd  only:  that  a  largei'  meaning  should  not  be  ascribed  to  itn  lau. 
guage  merely  liecauso  it  waa  expi-esscd  In  general  terms.'  XXIU, 
427.  Aprih  Jti67. 

2423.  Like  dismissal,  suspension  takes  effect  u]x>n  and  f  ram  notice 
of  tho  approval  of  the  sent^'iict*  orticiully  <'<numunicated  to  the  officer,' 

MtcNV't*".,  27. 

*  And,  un  the  ?asnB  principle,  tho  Ini'T  anr*  existing  privilej^e  of  purnbuaiiig  iv.*\  at 
X  r«^liift-l  niti*  wmild  not  l>e  «fff»Tl4«i. 

»-Si-e  Mc'Nii||Ehk-a.  22. 

*  The  forms.  "trtbcmispcn(l«ifrome«Tvic'.'"an(l  "(rom  duty."  ore  rarely  employed 
w  Uir  mililxry  WfnU"'.  Tin-  (omi,  '"lo  \v  ifiv^niXt^  from  rwilt  and  iliity,"  oooini, 
however,  lu  li.C.  M.  0. 19,  A.  <i.  O.  <'i  IStj.  Suspension /rom  tUfhj,  s»>  iliHtintiCtiiBlivil 
from  ftuspcniHoti  from  rank,  i-  u  iwi-giilwl  imnii<DnioQt  in  the  iiarif  serwe.  Navy 
R^TK'iIntio'"',  Art,  HJ,  we,  'Z;   (iRrwinHi,  i;i+-o. 

^Husix!ni>iuD,  lua  punii^liniL'ut  (or  a  iKjn-fftnmistwncd  ol^ccr,  \a  not  authuriaiHl  In 
tunii*  In  Art.  lUl.  nor  i^  it  inntoniiilalL-il  in  the  Amiy  Rt^lationk.  It  ha^  Invn 
"Judftvd  ill  Nut  rare  ernes,  uiid  tnitiiot  Iht  reganled  lu  («nction«<t  by  pniid|ile  or 
Bffv.  But  A-e  a  touiimruttveU-  Into  iriF<tiU)cu  in  G.  C.  M.  O.  33,  Dt^tt!  of  (he  East, 
1A7Z. 
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either  bv  th<^  pi-oinii1^(ioii  of  tlio  nanw  at  his  station,  or.  where  he 
is  ubsoiit  theix'fi-om  l>_v  authurity,  l»y  ibr-  JcUvery  tu  biui  of  u  copy 
of  the  ordor  of  tippi'uval  or  other  form  of  oliicial  persotml  iiolilit-atiun 
of  th(!  factor  the BppitivHi.'  XXV1I,^41.  s.'j,tembcr,  J^tid:  XXXIII. 
1(X».  Jioh:  JS7;J;  XXXVIII.  ;hi.  Ort^J^r,  islG. 

2424.  Cmler  the  niHng  of  the  Secretary  of  War,  as  publUbed  iu 
Circ.  No.  3,  A.G.  0.,  l8SS.au  offic<*r,*  uiidersnispetwioiibutnot  required 
by  his  sentence  toI>e  "cnnlined  to  the  limits  of  hiMpo§t."is  not  entitled 
to  forage  for  his  horse  or  bor6«s  during  the  term  of  bis  sus])cu&ion. 
M.  458.  J/ay,  1692. 


2426.  The  aiithnritiew  i»f  u  Stntc  or  Tcrntovy  (or,  of  ponnte,  of  a 
oouiiiy,  tiiwn,  &c.)  are  not  cuiiiowcrmi  to  tux  an  oflicer  or  .soIHicr  of 
the  army  on  account  of  his  pny,  or  for  any  personal  property  in  bi:^ 
possc-wiori  properly  ro(iuiri-ii  for  the  diu'  exercise  of  his  office  or  jjer- 
fonnunce  of  his  itiilitiiry  duties.  t)ffirei-s  and  Mildicrs  of  the  army  are 
instrumentalities  provided  by  law  to  enublc  or  iwsist  the  Preisident  to 
exeri'ise  his  con.stituti<)naI  function  of  <'onmuindcr-in-ebief  and  Extvu- 
tivc  of  the  nation.  Tlic  pay  and  emoluments  furnished  them  hy  Con- 
gress arc  mean.s  to  make  their  seirices  possible  and  effecti\-e,  and  their 
riglil  to  receive  anil  enjoy  the  sume  cannot  be  in  any  defrt-eo  impaire<l 
or  infrin^efi  upon  liy  the  authorities  of  a  dii<tiDct  and  inferior  sover- 
ei^ity.  And  tiie  sanie  principle  of  exemption  pro[K.>rIy  npplieii  to 
their  arms,  equipments,  horse.s,  and  other  ]M'r-wnHl  pro])erty  i"equired 
lo  b*'  jKk-vsessed  and  eniploviMt  liy  cheni  in  the  militarv  service.*  XXX, 
SIS,  MarrK  1870;  XXXix.  563,  Jun^,  1S78, 

^Compare  i\  1197,  1M8,  and  1840,  nnte. 

'  In  Uie  leulinc  caw  a|tplirable  to  thit*  mibjiyt — DohbinA  p.  CrvmrniasiAnera  of  Erl« 
(wuiiLy,  IB  IVters,  4;i'i — (be  Hiiprfuie  Court  of  tlit-  I'nilt^l  l^tat**,  in  (lerJariuir  1i>  Iw 
UBooniititutionHl  a  Slate- iftiicute,  eiu  faraa  it  sutburizixi  the  taxing  of  the  nfSf*  of  a 
raptnin  in  the  I".  S.  n- venue  oerviiv,  helil  a.«f<ji]iiW8:  "The  cninpenflnlioii  itlan  offictr 
of  th«  I'nila^l  Slatt^  ii*  fixeil  by  a  Ittw  iimile  by  ConcrtTV.  It  la  in  it^i  exflUffive  *\\*- 
rrption  to  tlwHarp  wlmt  nhull  \w.  triven.  It  pxfrciscH  th«  ilincri'tion  ami  fixts*  (he 
aniount,  ftmi  ofinfers  npun  the  iitti«T  Ibe  right  to  rt'reive  it  nliMi  it  has  t>een  «^mpd. 
Any  liiw  of  a  Stat*  iiiiiM  Hint:  a  tax  iijion  the  oHiii',  iliniininhinif  the  reo»Tn|X'ii'*',  isin 
ronflirt  with  the  Liw  oi  the  I'iiit*»il  Statjw  nhiiTh  Htninf  the  alhiwaiive  tu  the  ullicer." 
Kurthi-r:  "Tasation  by  fl  Stfit*-  cannot  att  ii[.on  the  iiistramiiitf,  emolnmentfl  anil 
l>enon«  wliich  the  L'niieil  StattB  iimy  useauil  eni|iltiya>(  ijtK.'wwary  and  [in>iicr  imuiia 
1«t  exfe.ut<>  llwir  m^veruiim  |K>wen'L  "  *  •  Thf?  Stiile  tlovemmctitF  cannot  lay  a 
lax  npitn  theei-mstitutionai  means  emplovefl  by  thcfn»vemment  of  the  t^oion  to^s^ 
cute  itfi  cuuflthutiunal  puwvre."     lu  a  later  cau^-,  ^t>t:ivty  for  •suvingii  r.  Coite,  0 
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2426.  Th"'  principle  exeuiptinjr  from  taxation  tin-  office  or  salary  of 
un  (itliii-r  of  tb(>  riiitfnL  StiiU's  iipplic^  lu  oIlictM's  un  tin!  i*t;Li]t»l  list 
etjuiUly  with  tboM"  on  tbo  active  licit  of  the  army.  Retired  officers, 
l»t^in;jr  II  piirt  of  tin-  Hriiiy.  iiri'  a  ]wrl  of  Ihr  iiiitchini'ry  of  tht-  Govern- 
uienL,  lliougb  u  ptirt  not  often  i-ailec)  iiitv  active  opi'rulion.  XXXVl, 
154,  lM:emhT.  ISl^;  21)1.  March,  mio.  Hut  though  a  retired  officer 
i-annot  legally  Ik;  Iiix»'<l  by  State  or  miuiicipii!  luilhoritie.s  on  lu-count  of 
bis  anny  pay  a^  property  or  income,  he  i^  suljjt'cl  to  Ih;  taxed  for  other 
property  owihh]  ami  lielil  at  biw  place  of  resideuM.  like  any  other  citi- 
Rcn.  XLII.  iltJi*.  ■Junt.  l,S'S'{f.  Siinihirly  held  with  ivs|M'ct  to  enlisted 
men  on  the  retired  list  of  the  army.     Cards  Si>16,  Marchy  IHUl;  07l>tf, 

2427.  The  rpicjition  of  residemn-  is  one  of  pejsonal  intent;  an  art  of 
will  being  necessary  to  iicijairH  it.  An  oflicer  or  soldier  on  the  active 
list  cannot  properly  be  taxed  an  a  residitit  of  a  State  or  Territory  on  the 
s<»Ie  groiiml  that  he  is  stationed  at  a  p<isl  or  place  within  wurli  Slate  or 
Territory.  .\  member  of  the  anny  xa  conmiorant  at  his  military  sta- 
tion not  by  liif*  own  volition  hut  in  pui-suaniH!  of  the  orders  of  a  mili- 
tary suiMTior.  By  further  order.-.,  also,  he  is  liable  itl  any  time  to  be 
removed  to  a  dill'ei-ent  t^tution  and  one  in  another  Slate,  ilis  abiding 
at  his  station  is  therefore  Ijoth  involuntary  and  temponiry,  and  it  is  in 
general  much  more  rejLsonably  presumable  that  an  officer's  stjition  is 
not  hit*  residence  than  that  it  U  f^uch.'     XXX,  215,  March,  IS70; 

Wmllaco,  609,  iliv  twine  court  rl«clai««:  "All  mibI«»etH  over  vhich  tbo  0uv(>ruuni  power 
o(  ■  State  fxU-mU  An*.  ii.'<Hgi.tiifrtil  ruli'.  |>m|>»'r  .fKbJvi.'l!*  of  laxHrion.  Imt  tlio  jiowcr 
of  !•  .'^tflti'  til  tMx  <J(H-!>  iiiil  ••xU-nd  111  lh<iM-  rni'Hiitt  whii-}i  iin'  vniiilityiil  Ny  C^i[i);r(-M«  to 
t-urry  inM  »*xwutiyii  thf  lovM-tv  c^n/i.Tri'O  in  IIr-  tVlerul  <.'yii;?t)tutioii.  UikiulwiIuu* 
iihly  ilif  uxiri^  power  ni  the  Swii*  is  very  Cfiiinm-hcnuivc  luid  |H>rvii'lti)^.  htit  it  U 
not'williinil  litiulH.  Sliiti-  tax  tiiwn  miiiiut  n-?<lmiH  Dk*  ftcti-^n  (if  Ih^  tuLtictiiiil  )iiivcm- 
uerit,  nor  lUti  Ilicv  abriiltfv  tlie  i>|H:'mliiiji  nf  hhv  law  wbirli  t'ntiicroei  nifty  n.iUi'lita' 
tionnlLy  iwi*-"  I'll  is  ^p-neriil  <l<«-rrini-  wajiplifif  liy  Ally.  lien.  Hlat'lt  i»  ()|.iiin  <77j, 
Mji  fiilliiM*:  "The  aiitlmrititv  <i/  m  Stall-  i-aiiimt  iiii|jc.'-e  ii  litx  iiiviti  tlii'.>(ii]nry  nf  i«  FmI- 
tral  "liirer,  or  ujma  the  coiiii)en!Siii"U  [tiid  by  iht-  Uniu-a  i^iaX<i^  to  aiiy  irtw.>q 
«nsa^l  imhfirHervW."  Ajiilimilln?irraTini;llir  iirirnii'lciiivfilvpii.Pt^alHo  McCnl- 
Icicli  t.  .Marviand,  4  Whwatuti,  316;  Wnutt  ii  i.  t'hHrlw*lowii,  '2  IN-tt-tw,  445t:  Stariitht  v. 
(Mokiti,  'A  ilriwaril,  1-^1;  Bank  <if  (.Vimmerce  i:  N.  Y.  City,  2  Ulwk,  (iJO:  Proviiii-ot 
Inht,  r.  Maw..  «  Waltacf,  fill;  Thi?  Itankf  r.  Thu  Mayor,  7  id.  U'k  flank  r.  Kiippr- 
viita>rfi,  ill.  -iiV.  t{;iilriiail  Cn.  '.  iVrli^l<m,  18  t'(.  a;  Carml  r.  I'erry,  4  Mcl.«iii,  25; 
Stetiicn  v.  ilaiiBor.  'M  Mauie,  :;7-l:  (.iiiiniim  i>l  Jui!tice«,  h'A  N.  Ilaiup.  iVM;  L'nilt-d 
StHtcstf.  Wciiv,  h  I'a.  I,.  .1.  H.  (il;  Wt-Bt.  t'n.  Ti-l.  i'i\.  v.  Richni.-n-l.  ailimt.  I;  Smie 
I.  Carton.  Si'  Iml.  h  7  Opim-.  At.  fipii-  578;  14  »/.  \m.  Iti  the  cane  of  Kailroa"! 
C'otnpKny  i*.  Penit^lfm,  *\spnt.  it  in  PpeoiliwI  by  Struia  i.  Ihat,  "lb<'  Ktutis  nuiy  tvot 
levy  taxp*,  ihr  dirtfi  ffffci  ni  whirh  shall  be  to  hinder  the  excrciae  nf  any  [lowera 
which  Ixrioug  to  the  Nfttiunal  «nvt>mment." 

'That  a  pcnHiu,  however.  eUull  Im>  n  nviileat  or  inhttntant  1teniu>  Imvititr  pructt- 
cally  the  name  meaniaft  in  lau  f  of  a  State,  1«  not  MH&ntial  to  render  him  >>r  his 
property  taxahle.  The  p^wer  cit  a  ."^tsite  to  tax,  which  i*  "one  <if  it»allriliii1e»  <j| 
Boven'i(rni.y,"  ext<?inli'  t'.'all  i^iihjwts— fit-tvunt^,  [irop(?rty.  ur  Imiiiniw  fiilfiiu  il*  rurif 
dirtinti.  and  it  may,  an  a  l^■n('^ll  nile.  Icfmllv  tax  pervonnl  proiierty  held  or  lieing 
within  its  limitj",  wittunit  reir.inl  to  tliedomitil  *ti  thi?  owner.  See  i^w  of  .State  Tix 
on  Foreign-Held  Boniii;,  lb  \Valliu.-i.-,  HV;  iiailroad  t'u.  v.  i^^iatou.  !«  itl.,  Hf;  Doer 
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XXXVn.  396.  ^f^^n^}t    lfi76;  XXXIX.  5fi3.  June,  1878;  XLl,  120, 

F^'hi-'i'inf,  1S7S. 

2428.  All  (illjt-cr  or  soldier  uf  tbe  arm^,  thoujfli  not  tHxablt*  officially, 
muy  1)0  iiitd  ofl«*ii  is  tiixable  per-iotiallv.  He  in  not  liixaMe  liy  a  State 
for  hiJi  pay,  or  for  tbo  arms,  iiiotruuients,  imiforiii  clothing;,  or  other 
propt'ily  pertuiiiiu)^  lo  bin  military  office  or  ettpacity.  I>tif  as  to  house- 
bold  fuj-uituro  and  other  persioiiftl  proi>erty.  not  iiiilitiiry,  ho  is  (except 
where  Btationediit  a  place  under  the  exchi>-ivo  jurisdiction  <if  fhel'oited 
States)  equally  subject  with  other  residents  or  inhal)it«ntjf  to  taxatioa 
under  the  loi'-nl  law.'  Ull,  5;>8,  April.  ISSS:  LV.  *»53.  Jmu,  1888; 
49,  L'17,  Srjftembtr,J891;  Cards  4 T2.  October.  189^  '^^^U  Scptemhert 
1897;  35T4,  ^Vrwr/n^r,  1897;  4888,  Sij?Umh*ft\  1898. 

2429.  The  fact  that  a  mnn  has  formerly  been  a  soldier,  or  ii*  now  in 
the  receipt  of  a  peu!>iuu.  or  is  an  iuuuite  of  ti  uatiuual  home  for  voIud- 
teeitt,  cuti  alTeet  in  nu  manner  lii»  liabdlty  tu  taxation  in  tbe  State  of 
hif*  refsideiice  «r  babitaiicy.  unless,  and  ouly  S4>  far  as.  he  may  belong 
to  a  elajw  siH'cioily  exempted  from  laxatiori  by  the  law>  of  the  State. 
"Hiere  is  nothiiif;  in  tbe  Iawf>  of  the  United  Stale*  to  relieve  such  a  por- 
eon  from  Wxw^  tiixed  for  his  poll,  or  on  his  pi-operty.  60,  325,  Jviy^ 
l.'iO.};  65.  ItU,  J%.  :S94.-  CaM -.'SUJ.  Auf/>u(,  18%: 

2430.  The  iioveivt|^nty  and  jurisdiction  over  rcserred  lands  in  a  Ter- 
ritory, yo  loii^  as  it  i-eniains  such,  reside  exclusively  in  the  I'niled 
SUiles.  .So  /(/■/«/,  that  the  Territorial  authorities-  of  Wyoininjj,  then 
a  Territory,  Imd  no  le^il  authority  to  eua*;!  a  lieeiiBe  fee  or  other  tax 
for  thn  aellin^  of  lioer  on  the  military  rc»iervation  of  Fort  D.  A.  Kuit- 

r.  Small,  4  BlatHi..->l«:  IVipk- r.  McCiwir,  34  IW., +«:  Hanw.n  r.V*nw.n,2r  Iowa, 
48;  Cily  cf  Philii-I.  <.Try(^ii,  3.'i  Pu-St..  -Wk;  14  Oj'iiu?.  .A.t.<k-ti..  200.  In  llivui»iiiiun 
la'*t  t'itfd.  thi*  Atiiinicy  i;«*nenil,  npim  the  qiii-stion  oi  the  aiitliorii}'  of  tiio  .Stale  of 
New  Yiirk  III  tax  tlic  [imiwrtv  of  wililit.p*  hi-M  liy  tlicin  ii|B>ti  it  [>art  (if  the  ttO^i'ni' 
nu-nl  Inml)^  ai  W«>9<i  Fuinl  tit<  to  nhirli  u  oi-wiun  uf  the  .Stuti-  jiirMlU-[u>n  tiiKl  uoi  in 
faff  thi-n  ht'en  ol itjii ru-)! ,  lieM  iw  JoIIowb:  "  K  rhi^  jtir^nAl  ptvijierty  rpfcm^l  to  18  n( 
M  ktiiil  fiilijn-I  to  [»x)tti(}ii  tty  thv  luwx  of  tht^M.-itv,  ntnl  iti>  nilun  jn^iihin  ihe  t^rri- 
t<>n8l  jurimlii'tiim  i>t  the  Siatc,  I  >lo  not  think  th»t  the  fuet  Ituti  thu  owut-r  b  tM 
enlifltc<l  ntAti  in  thi'  iwrvire  nf  the  t'nili'<l  States  nnii  Uan  donr  nothing  to  gain  ivdi- 
tlt^rK-vorrili/c^rinhip  in  th«  Htate,  w  in  itwlf  xiiirii-itfiit  lo  ext^iiiiil  the  inv^ifrty  fn«ii 
Hiaie  laxiition."  .\iid  il  U  aJdwl:  "'In  rtTiant  !■»  land  owutxl  by  the  fmted  Htatw 
within  the  limitfi  nf  a  StaU',  nvpr  which  the  MiiK'  ha.-*  nnt  [»rt«l  with  iti"  jnrl'frtirtton, 
the  friiti'il  Siatew  <<taii<l  in  th**  relation  of  a  |ir<i|inft'ir;  aiwl  thi^  Uk.-»\  i>tfiiin<  Imvtf,  in 
tiiy  uj'inion,  the  -nine  riulil  t'l  enier  upon  fiii-h  Itiml,  or  into  tht;  hnililiii^  Ii.tcaled 
then'.  »nil  m-ijii-  thi>  jiersonai  pniiierty  of  imliviiliuiln  tor  non-pitvinenl  lA  tiixeN 
tiiert-'in,  lu-  I  hey  haw  lo  enter  n[>on  I  lie  lanri  or  into  the  t>nil'liiijw  uf  any  other  nro- 
prielnr  for  the  mine  jnirpow;  it  Ix'init  nn<lt'WtO"hl  that  in  ttu'  former  i'a'«e  the  nitht 
imiftt  be  soexi^niseil  us  not  lo  interfere  with  the  o[x-nilionf)  of  the  Ck'nt-ml  Oovem- 
nienl."  An>1  ;»(>«  14  (>[>iiiit.,  '27.  J'ersons,  however,  nwi'liiin  within  a  n.'?*r«ition  or 
]}1lUf>,  fjeHuMre  jvrinrlietion  unr  uhifh  h<i*  ttifn  rftM  lo  or  rrtti-nw/  fn/  the  f'-nilnl  .V"i^ 
are  not  taxable  hy  tho  aiitlmrities  of  Ihe  l^tai*  within  the  limits  of  which  tin;  poet  or 
j'laee  in  t<ituate«l. '  See  Mitohell  <■  Tihbetts.  I"  I'ick.,  a^K;  Opinion  of  JusiiiX'^!,  1  Met, 
nKi);  Commonwealth  c  Yuuu^,  Bt%ht.  302;  ti  <.>iHiit%  At-  tieii.,  .'t~' — cileil  iu  nola  to 
{  iITn.  nnu. 
»Seu  Finley  r.  City  oi  I'hik.,  3S  Pa.  St.,  SSI;  also  Uilliard.  Uw  of  TMati<m,e7. 
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sell;  thp  only  tax  payablr  therefor  being  the  retail  dealer's  tax  of 
).  impoitecl  by  the  I'nited  States  under  Sec.  3244,  Kev.  Sts.  L,,  71, 
^tbnuirtf,  1886. 

2431.  J/ffd.  that  m  exclusive  jurLsdiction  had  not  been  ceded  by  the 
State  of  Nebraska  over  the  uiilitiiry  reservation  of  8idney  Barracks, 
the  State  authorities  eoiiUI  legally  levy  a  lieenne  tux  for  the  ^elliii^of 
beer  at  the  post  uanteen.  L.,  1.53.  Mnrrh.  ffiSH.  And  Hiiuilarly  held 
as  to  the  Hutbority  of  officials  of  Miohigiin  to  tax,  under  tht*  laws  of 
that  State,  tho  spiling  of  liquor  at  the  canteen  of  Fort  Mackinac,  ii 
po«t  not  under  the  cxcUisive  jurisdiction  of  tho  I'nited  Stat4^«.     36,  lt>l, 

2432.  /A/'/,  that  tlu^  officer  in  charge  of  a  canteen,  in  making  sales 
of  cigars,  wcaild.  though  the  same  werR  .sold  to  the  cuntecn  In  the  Hrst 
instance  by  tlic  Subsistence  Department  of  thci  Army,  be  u  dealci"  in 
manufactured  lobat-co  in  the  aon^e  of  the  act  of  March  3,  IS83,  and  as 
such  liable  to  piiy  the  government  tax  of  $±4*J  per  annum,  prescriljed 
thereby.'     L.,  211,  AprtL  tSS6. 

8433.  The  Mackinac  National  l^ark  was  established  by  tbo  act  of 
Congress  of  March  3.  1875,  which  also  authorized  the  Secretary  of 
War  to  grant  leases,  for  building  purposes,  of  cei-tjiin  small  parcels  of 
land  within  the  park.  Under  this  authority  a  number  of  parcels  were 
leased  upon  whiih  improvement*  were  made  by  thfi  leasees,  and  the 
State  authorilio-  have  proceeded  to  impose  taxes  upon  such  improve* 
ment*.  By  the  act  of  Congress  of  .Tune  15,  lH3(i,  authorizing  the 
Admission  of  the  State,  land*  of  the  L'nited  States  within  the  State 
were  to  he  exempted  from  taxation.  But  the  State  has  never  ceded  to 
the  United  States  exclusive  jnnsdiction  over  the  lands  of  this  i>nrk, 
and  therefore  never  parted  with  it*  authority  to  tax  private  property 
located  thei-ein.  Ilf^hl  that  the  iniprovemeiit«  referivd  to  were  legally 
taxable  as  the  private  prnperTy  of  individuals  under  the  laws  of  the 
State.     39.  S'.l.  F,hruanj,  ISUO. 

2434.  Under  the  act  of  C^jngre-Hs  admitting  California  as  a  State — 
act  of  September  it,  1-S.'>0.  c.  .i(i— an<l  under  subsequent  s-tatntcs  enacted 
by  the  State  legislature,  all  land  of  the  United  States,  and  all  build- 
ings and  improvements  belonging  to  the  United  Statett,  witiiin  that 
State,  are  exempted  from  taxation  by  the  Stale."  LIV,  189.  Angmt, 
1887. 

2435.  In  ceding  to  the  I'nited  States  excluHiw  jurisdiction  over  a 
ujililary  reservation,  the  net  of  the  legislature  of  the  Stale  need  not 

'The  "canlten,''  rcfornxl  in  in  this  and  llip  two  firpccdin]?  sootionB.  wiu"  not  tJie 
■niesfl  the  ■'ixjcl  vscliatiwe"  wbicli  i?  mainlainwdundvrvxiifiijjgniTjuUtiune  [11)00). 
See  opinion.  Conn  of  Olainif,  iiti<-i<>d  in  notv  to  {  2014,  an(e. 

•See  I*eopJo  r.  Moiriion,  22  OiU..,  74. 
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Bpecifically  relinquish  the  right  to  tax,  as  the  State  indopondonlly  of 
nuy  act  nf  L-cs.<<ion  liii^  no  rij^bt  to  lax  thr  inL'an!>  or  instrinnentHlilie!^ 
wrhtMcby  the  governiuoiil  of  the  I'nili'd  Slutew  ptM-fomi.s  it.-,  fiim-tjun.'i. 
64. 330,  Apriif  1894.  And  this  includes  and  applien  to  »  municiiNilHy 
witliiii  tbo  State,  iic  heinp  ii  |mrt  <if  the  State  and  cn'ated  hv  it.  So 
M</,  that  a  tax  levied  )ty  Ihc  eity  of  Buifalct.  N.  V.,  on  Ihu  landrtof 
the  Fort  Porter  luililur^'  rej^ervution,  fur  Don-puyiuent  of  u8$e»»iitenlfi. 
or  oIlii'rwifM.',  wii?*  ivholly  illejoil  »nd  void.  31.  4Sn.  ,-Iy«-'7.  /fiSff. 
Similarly  /jr/'/,tha(  thecity  «uIhoriti*>.«4ot'  Highland  Park.  Iltinuis,  were 
not  empowered  to  levy  on  the  Fort  .Sheridan  rewrvatioii  for  the 
improvement  <>r  adjaeent  lands  or  for  other  puhlie  impi-ovenientfi.  38, 
1H3.  Jitnuary.  M'.W. 

2436.  Certain  land  whm  conveyed  to  the  Tnited  States  by  the  City  of 
St.  Paul.  Minn.,  in  181*2.  for  thf  erin-tion  thereon  of  a  (piui'teniiiu^ter 
and  eoninilssary  de[K>t,  an  appropriation  ha\ing'  l>een  made  Ityt'on- 
gresH  for  the  purpose  on  eoiulition  that  the  land  should  Ih;  conveyed 
to  the  I'nited  State.-*  free  of  lost.  /AW.  that  the  i)roperty  is  an 
ins^trunu'iitality  (ff  the  Tnited  Stales  government,  and  a.s  snch  i.s  n(ft 
subject  to  local  taxation  of  any  kind,  and  thereforn  not  subject  to 
an  assi'UMnient  for  .street  iniprovenienl.^.  This  principle  divlared  by 
("hicf  .In.-'tice  Marshall  in  jMeCnlloch  c.  ilaryland  (4  Wheaton,  315) 
has  been  applied  in  a  lar^'  nmuberof  later  eawes  {35  Am.  and  Eng. 
Enc.  of  IjQw,  loi;,  ,'t  Hf0/.),  and  can  no  lonj,'L'r  be  questioned.'  Curd 
259S,  S/iptfmfiei;  fSS6'.  Similarly  /t.'/if,  with  ri'.-*ix'<'t  to  a>sessments, 
understate  leg^islation  and  munieipal  oi-dinance,  for  the  improvement 
of  btreet  and  ^Ide  walk.s  adjacent  to  the  military  re^erv'ation  of  Jackaon 
1-tarrack.s.  ljt)uisiaiiiL  Card  itW",  Sr^ptr^urhf-t\  1S9€.  And  hfhf^  tliata 
tax  on  real  estate  purchat^eH  under  the  luwi*  of  Tenno^sei'  would  not  \m 
operative  against  the  United  States  bm  purehiwei  of  landH  in  that  State 
fortheShiloh  National  Military  I'ark.  Card  3iJrt2.  .-ly^vV.  !sn7.  Also 
heiii  that  the  I'nitod  Staters  wiw  not  liable  for  an  asseiisnient  for  laying 
water  piix*^  along  the  ea^t  side  of  the  National  Cemeten,'.  Philadelphia. 

'The  Comptntller  of  thp  Tr«Ufur\*,  iu  nn  oiiimon  date*l  January  W,  URW  ( VoL  H, 
37S1.  flaiil:  ''[(  w  well  twtabluth«l  law- tliai  ific  jmip^Tiy  of  the  t'iiin-d  80UM,araay 
of  Ine  iQHtrti  mental  it  ieH  cmplnyod  l)v  t)i>^n)  it)  tii«>  |i»<rf<innaiK'i-  nl  their  proper  fnnc- 
timis,  is  nut  the  culiavi  n(  Caxaiii^n  bv  tlit-  Elates  or  aiiv  pulMiiviHinic  lhf?ivof.  iMc- 
<^illoc-h  r.  MarvlatKl.  4  \\  Iw^t.,  S16:  Owtvim  f .  Hank  <i{  the  liiitwl  Htatc*.  U  Whe»t.. 
738;  Wewton  i.'C'hiirlewK.n,  •>  I'rt,  44il;  l)i>hbiii!'  i,  (■■itnnuiwii.m-n'.  Hi  I'l-t.  4:15;  B«ink 
otO'iiniiK-mtr.  Xl-w  York  City,  2  Blai-k.  til'O:  Bank  Tax  Cur'.  2  Wall..  iW.)  Mt*l 
of  the»«  (Afws  relat(>'!  to  \\\o  taxation  of  ini!lnitni-nnilitic7>  a«1oplol  dy  the  rnitctl 
State*  for  the  proper  exeriilioii  nf  the  pnweri'  vt*led  in  the  Fwienil  Kovemmenl. 
Tilt'  priiifiple  line  liwii  8iMH-iti(.-ally  appliwl  to  the  taxatiuu  of  thu  pr<<[)vr(v  '>(  tho 
t-'nitol  Statfi:  (U  Opiii.  A.  <i.,  2V1I,  h(u  t}«en  acquicK.'ed  in  hy  the  roiirtjicif  All  the 
Stat««  ill  which  the  oHmtion  hart  ariBen  (Aii(Ir«WH  v.  Amlitor,  28  Gmttnii,  tI-%:  Clii- 
(■ap),  etc..  Railway  roiiipaiiy  r.  Cily  nf  ravniport,  ftl  Ittwn,  451),  ain)  liaaalKo  Iiren 
Apecilicallv  applied  to  a*i««Kme'uls'(ur  publiL-  worlu  from  wliidi  epcvifi*:  ttetHifits 
would  be Ueru'wl  iFa^n  r.  Chicago.  U  1)1..  -i^t)." 
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Pa.  (Card  89S(>,  March^  18&H).  or  for  a  *'t*oDsumption  tax"  Ipvied  on 
aujfar  purchased  in  Porto  Kico  for  the  use  of  United  States  tiY>ops. 
Cai-d  t!o54,  Matvh,  iS09.  Nor  L*  tbt'  post  exchange,  as  a  reL-ogiiixed 
inntimmenlality  of  the  governineni  of  the  United  Stales  (^e  note  to 
)i  2014,  (?«/«=).  liable  for  local  or  iminicipa!  taxes  or  licen^e^  on  the  sale 
of  eoiumodittes  for  the  exclusive  use  of  ix'rson:*  in  tliu  luililaiy  service. 
Curd  7324,  ^V«m/iA«-,  JSDO. 

TEEilTOEY. 

8437.  The  officer**  and  soldiers  of  the  army  within  a  Terr  torv  are 
subject  to  lift  crituiiial  )aw«  equally  with  its  citizens,  except  whore  the 
enforceniont  of  j»uch  laws  would  obiittruct  the  operations  of  the  United 
Statei.     M.  lit'.',  J'lnuarif,  Jb'ffii. 

2438.  The  military  should  obey  the  subptjenas  of  the  distnct  courta 
of  Territories,  whicli,  under  Sec.  I'.Ui.i.  Itev.  Sts.,  are  ve«ted,  in  all 
iMsea  arising  under  the  Cornet itutioti  and  law»  o(  the  United  States, 
with  the  same  jurisdiction  aa  the  U.  S.  circuit  and  district  courta. 
S«c«.  y77  and  VUl.  Uev.  Sts.,  prescribe  as  to  the  form  and  effect  of 
such  subpoenait.  and  where  a  t*ubp<eutt  served  u]x»n  an  officer  or  soldier 
cooforuK-  substantially  with  the.**  form'*,  it  nhould  he  complied  with. 
LIV.  1-J4,  ./«Aa  /-v,y7. 

^2439.  A  TeiTitorial  statute  i^  oiM-'rative  u|X)ii  a  military  reservation 
within  the  Territory,  so  long  b.«  it  dotw  not  conflict  with  the  laws  of 
the  Ujiitcd  States,  or  with  the  militju-y  administration  or  l(';;itinmte 
opemtions  of  the  Ciovernment.  Thuf,  AfW  that  a  .st^Uute  of  Arizona, 
ujaking  it  p<>nal  to  wll  intoxicating  liquor  to  Indians,  while  it  would 
inbibit  a  post  cunteen  front  selling  beer  (if  intoxicating)  to  Indians 
in  general,  could  nut  legally  iillect  tlic  sitle  of  such  beer  to  Indians  who 
were  cnll-ited  soldiers  of  tlie  United  States  and  therefore  within  the 
regulations  of  (he  army  allowing  such  sale  to  wldierH  under  ceiiuin 
couditionK.'  48.  4t}4.  Aui/tuf,  1S9I. 
ti 
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2440.  Except  by  the  authority  nf  express  statute,  an  aecused  can 
never  be  tmdtU-d  to  be  tried  by  court  martial.  Where  he  is  amenable 
to  trial,  the  Government  may  cauKO  him  to  be  tried  or  may  walvea 
trial,  at  diauretioti.     66.  259.  ,/«;*.',  ISOJ^ 


'See  U.  S.  r.  fliir*hninu  (53  FoJ.  Rop..  543l.  in  wlik'h  il  wiu-  licld  llist  an  In-iian 
of  the  Nea  Pppcw  tril«-,  a  .ariKiiiir  in  tlic  I'niutl  8tatf¥  Aniiy,  w«n  «ti  Iiiiliim  iiiiili*r 
thv  i-hnrm^  ol  an  Imliaii  iiU|H-nnt4>ii<)t-iiI  orafiMit  wiltiiii  tlii-  nxmniitK  nf  S<t.  218S, 
K«'.Stfi.,  H-hivli  |iroviik«  Ifint  t-vi-ry  in-reuu  who  difiiKHiiv  of  H[>intuou»  liuuore  to 
utiy  Indian  "iiiider  thechat]g«;  of  a»y  JtkdiaaiiuperiulcudeutoragWit  *  •  •  shall 
ht  pmiishalile    •••_•■ 


iWO  VAKIANCK. 

94A1.  The  fact  that  an  a<.-cui>ed  soldier  was  tried  with  bands  oi*  feet 
io  shackles,  or  with  liall-aiid-chitiii  attached,  these  baviug  been  omitted 
tol)«  removed  duriiijf  the  hearing  before  the  court,  does  not,  however 
reprehensible,  affect  the  lejjfal  validity  of  the  proceedings  or  sentence. 
L,  33,  Ft^nmrt/,  lUSii;  LIU,  IW.  October,  18S0;  LV,  6«6,  July,  1888. 


u. 

Tj.  s.  coBunssioireR. 

2442.  Wlicrc  a  II.  S-  commissioner  in  Indiana  is.-^tied  to  a  U.  S. 
marwhiil  a  warrant  for  the  arrest  of  a  deserter  from  the  army,  and, 
upon  .such  de^rter  Ijeing  broug'ht  (>efore  bim.  adjudicated  the  ques- 
tion  of  his  right  to  di.scharge  from  the  uiilitan"  sen*ice.  and  oi-dcred 
him  discharged  therefrom — h^d  that  the  entire  proceeding  was  coram 
non  JuJu-e  and  a  grostt  twsumption  and  exceeding  of  authority,  and 
a^viMii  that  the  facts  of  the  rase  lie  communicated  to  the  Attorney 
General  for  his  action,  and  thiil  the  deserter  be  forthwith  rc-Brrest«d 
aod  brought  to  trial  by  court  niaitiat.    88.  287.  March,  J893. 


TA£IAJfC£. 

8443.  A  material  variance  l)etween  tlin  name  of  the  accused  in  the 
ejw'citicatioti  and  in  the  sentence  should,  if  jiossible,  be  corrected  by  a 
re-aiwembling  of  the  court  for  a  revinion  of  its  i«nteDce.  If  ihij*  be 
rendered  impracticable  by  the  exigencicH  of  the  service,  the  !<cntence 
ahotild  in  general  in*  disapproved  as  fatally  defective.  Thus  /«'W,  in  a 
eaKi'  where  the  ruuncM  in  the  sentence  and  the  sjiecification  were 
entirely  different,  the  one  being  John  Moore  and  the  other  Jamca 
Cnnninglimn  (XVII.  OOE,  Fthrunry,  IHSS):  also  in  cases  in  which, 
whili*  the  snnmmc?<  were  the  same,  the  christian  names  were  quite 
different^  one  being  (leorge  and  the  other  William.  &c,  (IX,  27,  134, 
Mn>j,  ISG.'t)'  al'^  i"  ^  'i^'*''  wheiv  the  name  in  the  sontenc*'.  though 
similar  to  ihaT  in  the  specification  was  not  ultm  tumaim,  as  where  the 
accused  was  arraigncfl  uinm  charges  in  which  be  wbh  deeignate^l  lu 
Woodworth.  but  was  sentenced  under  the  name  of  Woodman.     II,  56S, 
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^un«,  386-3.     A  ditTereiu-^.  Iiowover,  in  a  iiiuldle  initial  Ik  not  a  luatcrtal 
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varniniv, 

name  in  law.'    XIU,  4^(1.  ^fun^/l,  ISdo;  Card  ytHlti,  OctvhrrJOOO. 
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2444.  The  voluntw-r  force  during  the  civil  war  was  nni  a  part  of  the 
militia,  hut  of  the  annv  of  tiip  I'nit^-d  Stales.  Tliotiyh  a.-isiniilrtti'd  to 
thi'  tiiilitia  in  simio  ri'sp<^cts,  n-s,  for  example,  tn  the  mo<lo  of  original 
appointment  of  i^tfinmntal  and  company  ntficprs.  it  was  att  distinct  in 
Imt  from  thr  militia,  as  was  thfl  so-(«lled  *■  i't'j»iilar""  continjfcnt  of  thn 
army.*  Voluntprr  (trticrrs,  oniT  miisterrtl  into  the  scrvict;  of  tho 
United  State-s,  and  while  they  remained  in  that  servioo,  did  not  differ 
siilvtifLntially  from  royuliir  officers  in  their  stains,  rijjhts.  ()r  otherwise. 
Their  tenure  of  office  was  indeed  briefer:  this,  however,  was  not  a 
roatcrial  lejjal  distinction,  since  the  term  of  regular  officers  was  also  in 
Homc  cn.se.'*  limited  tiy  statute  to  n  definite  period — as  the  duration  of 
the  existing  war.      XXXIV.  4.Vi,  S,-pUii/ih.r,  J^7S. 

2445.  In  a  ease  of  a  volunteer  offieer  nnjuatly  dismiitsed  by  sentence 
or  ordi-r  diiring  the  civil  war.  and  applying  for  restonition.  there  is 
the  obstiu'h'  (not  eneouniered  in  a  ca.se  of  a  regular  otiiccr)  thai  tho 
volunteer  contingent  of  the  army  haa  been  long  -liMce  dislwnded.  eo 
tlial  n  realonition  toofiice  in  the  same  !«  iinpi-actic-ahle.  And  as  a  dis- 
missed officer  cannot  of  course  V  granted  an  honorable  discharge  from 
the  army  without  first  Ijeiiig  readinilted  to  the  army  hy  a  new  appoint- 
ment, and  a  volunteer  officer  ninnot  *w  ittifh  be  so  readmitted.  ti(fr''"f»f^ 
in  a  ease  of  a  volunteer  officer  applying  for  relief  on  account  of  an 
unjust  dismis.sal,  that  the  fom;  of  relief  Uiost  apposite  to  his  casd 
would  i>e  a  (special  cnactnieut  giving  him  jxti/  t\x>m  the  diilc  nf  bis  dis- 
missal— reciting  that  the  same  «'as  Im-sed  upon  insnfiicient  grounds — 
to  the  date  of  the  tinal  mu.ster-out  of  hi.s  regiment,  precisely  as  if  he 
had  continued  regularly  in  the  sen'ice  during  the  interval.     XL!II, 

2446.  Officers  of  volunteers,  or  officers  holding  ortice  in  the  army  of 
a  liniiu><l  tenure,  who.  without  change  of  rank,  were  tncorpomtcd  into 

'That  tlM^  law  "re<ro^miMM  bnt  odp  christian  name,"  ami  that  the  ituwrtion  or 
cimiamnn  of  a  mirldle  initial  or  initiHlx  "will  have  no  effect  in  ren<lerineanv  proered- 
iuit  «k'fts-llve  ill  tmint  of  law,"  we  2  Opiav.  Al.  ttt'ii.,  332;  3  iV.  4ft7:  alK)  b^ranklin  i'. 
Talliiiiid;^,  o  JohuM..  M;  Kooscvelt  *i-  Uartlinicr,  '£  Cow..  46;*;  t-tatc  r.  Wttister,  30 
Arli.,  Itts. 

*Ae  illui-tratiiiK  tliL'  'lii^tinfti*iu  nijuU-  in  (k-c.  S,  \t\.  I,  u(  the  C"ii»tiIuiion.  Ix'twwn 
IhL-  a  mi  y  and  militia,  unil  imliL-atinc  thL*  ftatum  of  tho  volunieriv,  during  tho  civil 
tmr,  iu<  a  iiart  of  thi-  fortupr.  wx*  Kt-rr  i ,  Juih^h,  39  Ind..  ;tol;  Waiitlan  r.  XVhile,  tri. 
4J1:  111  thf  maltiT  of  Kimball,  0  Law  Rep,,  503;  Burrout'lu!  n.  Peyton,  16  GraL, 
4f<S.4»5. 
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the  miltlAry  iwtaltlishnient  at  tlie  end  of  the  civil  wiir,  l>y  the  act  of  July 
"itf,  LStHl,  or  othri-  siAtiito,  JMN-imio,  or  iviufliiiM!.  iu<  pi>riiuiiii^iitly  nmX 
conii>letol3'  ulfiecrH  of  thi»  rejfuUr  ftnny  hs  if  lhi>y  )md  hwn  c>riK>')iilty 
appointed  in  the  ftanipi;'  and  brevet  c-ouimisitions  held  by  nueh  oliieer?* 
prior  to  such  Incorporation  )-eniaini4j  thereafter  tw  vntid  and  etfeetiial 
ait  did  the  original  i-omiiiissions  t^  which  .-^nch  tirevcteonimi^sionswero 
invidi'intal,  und  fully  conferred  in  the  rej^ilar  army  the  brevet  nnk 
speciticd  in  the  i*ame.*    XXX.  I.  Jfa;/.  I'i6f>. 

2447.  Ill  tlio  ra.sie  of  the  voUinteC'r^  durinf^  the  civil  war.  tbo  luit^ter- 
in  wa>«  the  regular  form  of  avoeptanee  into  the  ttervice.  "Enrol- 
ment" or  "enliftmcrit"  was  a  mere  offer  of  servict-  not  (.-ornplete 
till  acceptance  and  nuwter-in.'  In  f*ome  oases  indeed  there  wan  no 
formal  muster-in,  hut  the  fai't  of  acceptance  wa8  stifKeiently  evidenced 
by  the  paying;  of  the  soldier,  placiui;  him  on  duty,  or  nvailln^f  uf  hi™ 
serviw,  or  otherwJM'  treating  him  as  duly  in  the  iiiililary  servire  of 
the  United  State*.  64,  313.  ,/w/y.  i*»8/  Oards  7U50.  tfl5l».  Ottoiw, 
2900. 

2448.  The  so-called  Quartermasters  V'olunteei-s,  of  1WJ4,  compo^<d^ 
of  clerks  and  otlier  civilian  employee!^  o(  the  War  Department,  were 
not  aulhiirized  by  >itatTite  to  tjo  formed  into  a  volunteer  ort.mni£atiun. 
nor  were  they  authorized  to  l>e  |Mii(l  or  in  fact  p«i<l  a^  such  or  other- 
wuc:  nor  were  they  mustered  into  the  military  >er\'ieo  or  mustered 
out  or  discharged  fi-om  it.  'Ibcy  were  merely  a  civilian  body  oi^^n- 
ized  with  a  view  to  senice  during  the  temponiry  emergency  that 
might  arise  through  the  invasion  of  Maiyland  by  the  enemy.  So  heid 
that  the  application  of  an  officer  to  have  his  name  entered  on  the 
Army  Kt^ister  iw  liaving  Ijeen  a  field  officer  of  !-uch  organization  (a« 
a  part  of  the  volunteer  aiioy).  t!>hould  Iw  denied,  tloth  Sec.  13S6,  Uev. 
Stti..  and  sec.  2  of  the  at^-t  of  June  lt>.  187tS.  c.  ^3.  authorizing  such 
entne^.  coiiteniphitt:  that  the  officer  iiball  have  held  volunteer  mule, 
and  shall  have  soned  as  an  officer  of  volunteers  in  the  ai-my  of  tbo 
Uniti^d  States.     32.  i:i.  A/rril.  i*-^9;  38,  4Sb.  Kbruary,  iS'JO.' 

2449.  Thir  term  "volunteer  anny"(as  comprehensively  used)  means 
that  temporary  military  organisation  or  body  of  men  which  the  Gov- 
emmenl  usually  employ»  and  ttialntains  in  the  military  sennet^  in  time 
of  war  or  other  public  danger.  It  is  made  up  of  (1),  persons  who  vol- 
niitnrily  make  their  eugagemenb^  diivctly  with  the  United  t>tateM  to 
nerve;  (3),  persons  who  are  conscripted  directly  by  the  United  StatcM 

'Strt*  tilt*  <-i>nrinimU)r}'  dj^nirtn  o(  Allv.  Gcii.  Ilimr  (ks  to  llie  Hlittim  of  liM  Judge 
ailv<>ciitui<  ••!  llK'aniiy },  in  III  Oijiiiion*.  6tJ-W. 

'  .Stf  ^,rt»/r(i,  1"  ("Hiins.  At.  Gi'ii..  .1.  4tt. 

'See,  U-  t>K-  KHiiitf  i-fftsi.  i>|>inir>n  of  Die  AUoniev  UetuM«l.  ilalnl  FeUnury  27, 1) 
See,  ulw>.  ij  1751-1754,  -tnU. 


rOLCNTEKRa. 


and  forced  to  sen't-:  (3),  persotw  who  volmiUtrily  engage  with  a  Kuitu 
tu  serve  in  &  StiiU*  niiliiiu  uiyunizatiun.  and  ure  ^toj^etlier  with  thut 
orgiiriiz»(ii>ii)  aiUu<l  into  tht*  L'nit'tHl  Stutes  »fn-ice  an  StnU'  militia  I>y 
the  Pre»iidetit:  (4).  pentuns  who  nre  drufted  by  a  Stair  und  forced  into 
a  State  militia  or^nization.  and  hiv  (U)t;ethei'  with  that  or^iii:cHlioii) 
called  into  lh«  I'nitiH)  Slu(i\s  !*ervieL'  ii^  Stall-  itiilitia  liy  llu'  Presidotit. 
Thot*  who  make  volunteer  engagements  directly  with  the  I'nited  Suites 
to  sprve,  nnd  those  who  are  tH)nscri|iIed  direelly  hy  the  l'nit*'d  St«tei 
and  force<l  to  srrve.  constitute  orjijaiiizHtion.- which  (as  well  it-  therojfu- 
lar  anny)  are  caMod  into  existence  hy  Conjfress  under  ita  coustitu* 
tional  power.  '•  to  nitse  and  siippoit  amiies."  The  State  orpanixation** 
are  made  »  pari  of  the  army  of  thf  I'liitpd  State**  imder  anthority  of 
a  different  provision  of  the  Constitution,  whteh  provides  for  •*eftllin(»- 
forth  the  militia  to  pxp<nito  the  laws  of  the  I'tdon,  suppre^-*  insnrrec- 
tion  and  repi'l  invasion."  Thest*  orjjani nations  are  ^^ually  formed 
(either  by  volunteer  engagement  on  the  part  of  the  men  or  by  eonwrip- 
lion  hy  the  State  nnthorities)  to  serve  the  State,  but  the  PrcsiHont  t-an 
call  them  from  the  sennee  of  the  State,  into  the  servit-e  of  the  t'nited 
States.  And  sometimes  the  State  organizations  ai-e  formed  (either  by 
Tolunteer  engiigement  on  the  part  of  the  men  or  by  conscription  by  the 
State  authorities)  with  the  pur[>oso  in  view  of  their  bciny  transferred 
to  the  service  of  the  United  States  (under  the  L-aU  of  the  President)  us 
800U  as  the  ot^nizatioas  are  formed.  Put  undi-r  all  of  these  eircum- 
staAcejs  the^te  militia  organ ixatit>iir«  retain  their  chanu-tvr  of  State  mili- 
tia, and  yet  ani  at  tlie  sairie  time  (wliile  in  the  aetive  service  of  the 
United  States  under  a  call  of  the  President)  a  part  of  the  army  of  the 
United  States,  and  for  general  purpo!*e«,  are  ".onsidered  af  Wdonj^imf 
to  that  bram-h  of  the  United  Staten  army  known  as  the  "volunteer 
army  " '  and  this,  notwithstanding  the  nten  may  have  been  conscripted 
and  foi-ced  into  the  Slut**  militia  urg)iiii;cation  Ijy  tlie  State  (to  serve 
the  State  or  to  be  tiwnoffrred  inttj  the  service  of  the  United  Slates), 
and  then  called  into  the  Hfrvico  of  the  United  States  against  their  will 
and  under  their  protest.  After  Statu  uiilitiainen.  i-»lled  into  the  United 
Stales  service  by  the  President,  ooee  get  into  that  sei'vice,  uo  distinction 
is  made  between  the  two  classes  on  a<'(;'ount  of  the  inninu'r  in  which 
the  State  got  them  Into  its  organization — wU»'thcr  by  \oluiitccr  iMigage- 
meut  or  by  conscription.  All  of  them  are  designated  sm  StJtte  militia 
called  into  the  service  of  the  Uoited  Stites.     Uai-d  IWi.  .1/,/y,  /,<'*;, 

2460.  The  term  "volunteei-s'*  is  however  usually  applied  to  soldiers 
of  a  temporary  L'nited  States  anny— an  army  raised  and  orgaiiiaed 

id  supported  and  luaiutained  for  a  limited  period  by  the  United 

ip«re  the  provimone  relating  to  oraaaUEatlun  ol  the  "  volunteer  anny,"  in  the 
of  April  22,  1898. 
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Statea  indopeiuleiitly  of  aiiv  State.'  TliU  kind  of  an  army  the  Presi- 
dtMit  •.-nil  nut  n(i»(.'  iiitd  luaiiitaiii  at  iiiiy  time  without  f.tprt'ss  nuthurlty 
of  C'uiigix*>n.  Hi'  hft«  II  gi-riiTiil  uiithorily  givi'ii  liim  liy  Coiign-w*.  lo 
call  the  militia  of  the  Statvit  into  the  Utiit('d  States  servit-o  whenever 
it  iM-ctinic's  nwt^ssary  for  thn  purpc>s<^N  inenttoned  in  thi*  statute'.  Rut 
hi'  has  not  siu*h  im  inithorlty  to  en^my^e  or  oinploy  whnt  arc  asunlly 
called  "volunteers."  It  follows  theiTfore  that  fvidetieps  that  thity 
were  "allied  into  serviee"  t»y  the  President  ai-e  not  co  ini])ort«nl  in 
the  tiise  of  voliintoers  as  they  are  in  the  ease  of  niililiu.  If  it  lie 
found  that  volnnto4>vs  actuiilly  performed  service  »t  ii  time  when  an 
art  of  Congress  authorized  them  to  be  raised  and  inaintAin<>d  and 
employed,  their  status  m  usually  deteitninei)  to  lie  that  of  volunteers. 
Rut  if  there  be  no  wtatute  whieh  aulhoriz»H3  them  to  In-  raised  and 
maintained  and  employed  at  that  time,  or  authorized  their  recognition 
since,  their  rlaim  to  a  status  as  volunteer!*,  rather  than  militia  called  into 
theserriecof  the  United  States,  must  fall,  no  matter  how  often  they  were 
paid  ad  nueh  or  ho\v  miieh  or  how  loii^  thi-y  have  ^M^on  ivri>j,'niwcl 
by  the  executive  bmneh  of  tlie  Government.  Card  1377.  Jfnt/,  Jd'96. 
'2461.  The  act  of  Conj?re«^  appix)Vod  April  i2^  ISHH,  pivseribed 
"that  all  the  re^^ina-ntal  and  eomjHtny  oflictM's  :>hall  be  appointed  by 
the  governor:-  of  the  State-*  in  which  their  re^pet-tive  organizations 
[volunteer]  are  raised."  J/r/d,  tliat  this  ineluded  not  onl^-  the  orijfinal 
appointments  in  (Hiieh  or^nizationst,  bnt  appointments  to  till  vacancies, 
thereafter  oc4'urrin]f.     l'ai*ds  4t>.*t-t.  4'32S.  A/»n7  and  Jtiii..  JS9S. 

U02.  Hy  G.  O.  13,  A.  G.  O.,  IKJHt,  par.  148.  Aniiy  IVjfulations.  was 
extended  to  otlicGit<of  volunteers.  See.  3  of  this  order  is  a  reflation 
in  aid  of  a  statute,  viz.,  the  "act  gi-anting  extra  pay  to  officers  and 
enlisted  men  of  I'nited  Stato^i  volunteers."'  approved  Jan.  1'2,  ISiii», 
and  with  .'V.  li.  148.  provider?  a  [ueant<  of  delenninin^  whether  an  DtH- 
cer's  or  soldier's  serviee  has  been  hone.stand  faithful.  //(/(/,  therefore, 
that  when  under  these  regulations  a  lioard  is  appointed,  itci  approved 
fiiidiu};  i-liould  bi>  held  conclusive,  as  should  also  the  derision  of  the, 
cominandiDg  ottieer  when  no  board  baa  been  appointed  or  applied  for.' 
Card  tms,  Jfitff,  JS99. 

'  Fttr  iii^tann-N  nf  mich  '"  voliiijItvTT",'*  km?  act  of  May  II,  IffiW.  !•>  pruvlile  for  a 
Tolunliwr  brtKwU'  of  i>ii((imi.'n>,  hikJ  gtii  ttdililiotiHl  turw  u(  U'lt  tlioiMmd  mt^n  ki>«> 
dally  ftciiiFiiiniod  to  tropical  i^UniAtca:  aI«o  wc.  12,  of  iho  art  oi  Murch  2,  18U9,  for 
iDcreafiii^  tlw^tHrk-riry  of  1  he  Jinny  atiil  fur  wllit^r  ptirjKWW, 

*Thi^  opinion  wai>  cuunimil  in  by  itu*  War  UL-t<]ir(tiieiit  mid  the  lolluwintf  ui'lixo 
noti:^):  '■  lliTrtiftLT,  in  the  ca«r  of  liny  nfficcT  i>r  enli(*l(il  mitn  of  a  volunlei-r  Mfymii- 
istion  tlmt  Khx  Ix-cn  niii>'t<'ri.«)i>iit  <i(Hcrv')i-i.<a  n.-conl  nC  'M-rvii'cDiit  hniMM  iinil  (k)IIiIiiI' 
tluit  hai-  Iri-ii  iiiutlv  atniint^t  fucli  otG<.-vrur  c-iiliitUxl  tiuiii  «l.  ctie  time  uf  liidtJi^'liantv, 
in  arwinUnrcwithpamcraiili  US.  Anuv  lU'^ilntiuni^f  and  wvrion.i.  nfGciu'nUOnlenf 
Ko.  Kt,  A.(.i.O.,  181K1,  win  I  x*  held  lu  iiv  iitncliioivi-.  Ni>  i»iiivi]Hli<>ii,  aJtt'ratinn.  nr 
amf'iidmunt  of  HiU'h  u  rvi-urd  will  bo  iiiwle,  aii>i  ull  u|>|i Illations  U>r  tlio  I'Hiicellation. 
kllt?ratir>n.  or  amendment  vl  micti  a  reeurcl  will  tio  di-nied.  n^gantli-r^  of  any  and  all 
tetfliniotiy  (Ijmi  may  Iw  culimittwl  in  8U[>iMjrt  lln-rvof,  <jii  tlii^  tiruuiid  tlmt  liw  W»r 
Departinf'nt  li.iu'  nti  lanftil  autliLirlly  to  n-viewlhi-  decigiuu  ihai  wa»  luade  in  niu-b'B 
cue  or  to  cliantn.-  the  nxxsril  of  fliat  dM-ision." 
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9468.  A  hoai-d  ap^ioint^'d  iindor  tbo  provi.^ionK  of  soc.  14  nf  tlip  m-t  of 
April  "i'J.  18HS,  "ti)  jiritvifiy  for  tcniiM)i'»nly  im-rpsising  tlir  military 
e!*tab]b(bmL>nt,"  is  not  ivcjuiix'd  citluT  h^'  titatutt^  or  i-cgulatioii  io  Ire 
nrorn  or^to  record  tbu  evidence  takeu.  It  was  evidently  intended  ua 
aauminafy  pfowN'dinjj  Hd!iptf<l  t^i  time  of  wiir,  aiul  may  he  tt-yiirdod 
tts  merely  in  Hid  of  tho  Fre^idenl's  niithorily  in  time  of  wtir  to  diswi.is 
an  officer  without  trial.  It  ia  doithtful  whi^tber  in  ihi*  prcitent  state 
of  the  law  it  would  he  proper  to  swear  iIk-  lueinlMirs.  The  Uiards 
appointed  under  wc.  1.  of  the  aet  of  July  1&,  lS7o  (lt>  Stals.  3IS).  wore 
^oni  hut  thoMp  npixiiiited  niider  tlip  avI  of  Jiily  '2'i,  isni  {['j  Stats. 
S70),  wore  noT.  Thcwc  srrtions  wenv  sinilhir  lo  the  oiio  nndcr  ronsid- 
eradon.  Wlieri'  the  proeeedinp*  of  a  hoard  nppointtHi  iiniler  this  ]al«r 
^tntitti*  did  not  show  that  tin-  uH'mhcr«  wf-re  ^wo^n,  and-did  not  wiri- 
tain  a  report  of  the  ovideuce  taken,  /i^?/'/.  the  Preftident  LiiviiiK  approved 
the  report  and  in  accordance  therewith  di.^harged  the  officer,  that  the 
dis.'harjje  was  lofjal.     Card  484a.  Aio/njtt.  iSfiS, 

2454.  TIk'  date  on  which  a  volunti^r  officer,  appointed  hy  the  I'reai- 
dent.  foriindly  acce]>ts  hi^  appointment  should  he  considered  u>-  the  date 
of  the  coiuDiencement  of  hi*  military  service.  No  such  officer  should 
he  recognized  as  having  Wen  in  the  military  seiTico  under  hi.s  ap|x~)int- 
uient  iRH-anso  of  any  wrviw  that  may  have  Iwen  i-emUTcd  liy  him  prior 
to  his  formal  acwptanee  of  that  appointment.*     C'ard  (i04 1.  Ju/u .  i-*i9!K 

S4fi6.  The  War  Depaftuu'nt  i.s  merely  the  cnttludian  of  the  records 
of  disbanded  volunteer  orjrunizationji.  I'lidouhtedly  tliere  were  many 
thingx  which  ."hoidd  huve  heeti  recorded  but  which  were  not  ivcordod 
while  the  orfrarizfttionM  to  which  thw  rceordn  pertain  were  still  in  the 
sennee  of  the  I'nited  Stales.  'VU'js  fuel  howcviT  dives  not  hy  any 
meann  justify  the  Department  \n  undertjikinjj  to  alter  or  amend  the 
original  ivicords  in  it«  custody  so  as  to  nmke  them  show  what  it  may 
now  lie  thought  they  ought  to  have  been  made  to  show  originally.  If 
such  a  procedure  were  peniiissihie  with  regard  to  one  .subject,  such, 
for  instance,  as  that  of  chargef  agaln.-t  the  piy  of  enlj.sted  men.  it 
would  Ik:  ctjually  (M-rni !».■;[ ble  with  regard  to  an  infinite  number  of 
Other  subjects;  and  there  would  be  no  end  to  the  alteration.'?!  and 
amendment-^  lo  which  the  i-ecord.-*  might  be  .subject<>d  in  the  course  of 
years.*    Card  :»lTit,  fMnh.'i;  imt. 

'See  Dpiniou  of  Atty.  Oen.,  cited  ui  uute  to  f  2447,  mite. 

*  t'nder  rlalo  of  March  V,  I8S9,  the  SctTrtary  of  War  hcM  (hat  "  a  rword  <-aniii)t  ba 
oltvivil  utilt-w  IhvTe  in  ex|>tVM  provioiuii  of  luw  »iitlRirixiti|;  nucli  iiltvnition.  Wti«>ra 
eviilutii^;  iH  filud  whU-U  wiivniiX'*  Ih*.'  ofDtiir  u*liin°t<  duty  it  ii^  1<j  rvixjrL  uiicm  ii  rvmnl 
that  the  ivt'on)  ia  notcorrppt,  the  fuct  <w  !<liowii  bylhii  rc<.'on]  will  InM«t«tttl.  followed 
byftreiimrk  t^h'iwinfj  wiml  in  >nni>i>iiii(tri  flu*  iijrmt  rctr'jnl  ^lioiiM  In?.  Il  iniTitinely 
pnjixT  lo  tiiukt.'  n  iiolc  iipp^milv  die  roeunl  K-lk'vc-d  1"  \v  iTroii«.'U«,  lo  piiuw  what 
llio com-rt  tt'cord  ts.  and  wht-re  the  i'viiii-tR'«  to  tiulNitJiiHiiiti'  the  fnot  may  U:  found. 
This  tk-cieiou  sluniM  tmt  \^^•  i-iiii!«triH''l  I"  prcjhibit  t.ht  [ura-i-tifiii  ol  •■rnirs  in  h  report 
ur  TVt-onl  of  Furri'iil  'ir  nxviit  ilate  trliuru  ihv  uflIt.Tr  nho  iituili-  the  niijnl  inakeH 
MtisfiK-tory  trxiilanatiott  En  wrlLiiij^  o(  «ach  erronieous  recunt  atmI  AullioriMM  Iti 
tX)rnjt.lioii." 


«04 


WAR. 


VOTE  OF  THE  COURT. 

2456.  vV  tio  vote  upon  imjt~  proposition  t<ulmiilti-d  to  tbi*  (."ourt  in 
e4|uivaleiit  to  h  vote  in  Uie  migativp — »  msjurity  vol«  Wing  iieceMtnnp 
to  II  (ii'tt>rminiilioi)  in  the  aflirniutive — and  tlii*  pn)j>o«iitioii  in  not 
approvLHt.  Wliert'  tin*  vut*'  ic  «  li«  upon  an  obji-vlion  to  t*rwlimony. 
Lbt>  oltjection  i»  not  sustaiuod.  ^Vhero  it  is  tied  upon  a  certain  pro* 
pofffl  ruuliiij.'  oi'  fnrm  of  sent<'n<T.  the  isatne  ix  not  adopted.  XXXI. 
511,  ♦Ml).  ./.(/yiinU  Autjuj'f,  IVl:  XXXII,  liiC,  AwvmAfr,  JS7i. 


WAR. 

24fi7.  //f7</.  in  A  cnsc  i[i  whirh  a  Stuto  judgv  Im"*  disrhnrpwl  h  Jtol- 
dit>r  enliste<l  for  {he  wur  on  the  ground  that  the  u'hi*  had  end<><l.  that 
tho  .ludiriury.  cvon  of  the  I'nitfKi  .Stalt'-*.  would  not  In?  empowori'd  to 
di'tormine,  originally,  Ibii  nue8tioii  whether  the  wur  bad  terminatt'd. 
but  upon  wufh  ijucstion  would  properly  an-ait  and  abide  by  the  action 
of  the  PresiHont  or  Congi-o.-.*.'     XVIII,  iJ!»3,  ()cUih.^r,  tfiS6. 

24dS.  The  joint  re-solution  of  Congress  for  the  i*ecognitlon  of  the 
independenit*  of  the  people  of  Cuba  demanding  that  the  governinvnt 
of  Spain  relinquish  its  authority  and  jfovernnient  in  the  Ii«land  of  Cuba, 
and  to  withdraw  it-  Ian*!  and  naval  fories  from  Cuba  and  Cuban  water)* 
and  directing  the  I'ri'.-ident  of  the  I'nilt'd  States  to  use  the  land  and 
naval  forces  of  The  I 'nited  States  to  carry  j^aid  resolution  into  effect, 
was  Hi>pro\'>-d  April  'Hi,  INltS;  and  by  the  act  approval  April  'O:  1S5W. 
it  was  (ici-larod  "that  war  has  existed  since"  April  'Jl,  JWW,  *'includ- 
ing  said  ibiy."  Ilrld  that  the  latter  dat*-,  April  -IX,  isiis.  wiu»  the  day 
uptm  which  the  wur  witii  Spain  began.     Card  54-1^4.  /My-//ilMfi\  JtiOS. 


'  It  biw  fflilweqiMHitly  l»e»n  Hiinilarly  helil  in  reijeaiwl  iiuhw.  S»*  lIuDipa  r.  Ha 
1  tiill'in.  h7\\  ^><>iiiiiivn  '■.  Citv  Kiri>  liw,  Co,.  3tt Conn..  S4U;  Oonltfv  »,  .Saper\iao< 
Wert  Va..  41«;  IVrkiu^  -•.  Kiwrs,  3-5  Iii.i.,  124;  Sutiuu  i.  niler.  6  t'oldw.  MM; 


Hatch. 

iaoos  2 
lft:abo 
Unllf^l  SlAtra  f .  Arflernon,  9  Wallacr.  SO,  71, 

In  the  vvwn  of  TIk>  IVclvclnr,  Vi  WmIIiui'.  700,  it  WM  held  by  ihe  Supreme  Ooarl 
lliit  ihv  uar  \>tij^n  in  nil  tliu  iu)iunwti<»uin'  t^luUv,  I'xvcpt  Virytntn  and  Xurlh  {"^ro 
linji.  (in  .\pril  W.  IHHl,  the  ilnic  of  llu-  tiri«t  ■'imiclnniiilK.n  of  inientlcti  blookatle," 
Hnit  in  lltofH.'  luo  t>ic'i-|itii|  Sluk-i'  nn  .\[>ril  *.J7tn,  IKrll,  \\u-  ilali>  i>l  Iht*  m^'uikI  Htii'h 
|injrluiii»li'>ii;  furtlHT  thiit  llu*  wur  nfU'l,  iii  all  Hit-  ftuti-^  ixtvpt  Tvxa»  tm  Aiiril  iA, 
ItMHJ,  the  ilati-  <\{  xhv  j-r-K-liunnlion  tU'cliiring  the  war  At  an  cnil  ftj«  In  nil  the  rrtht-r 
Stutf",  jitnl  in  TV'XMi"  III!  An^iinl  "JKh.  IMiiH.  llic  ilal..-  <if  thv  pmclwiialion  ilci-laritiu  ihe 
war  ut  an  cml  in  thai  SttiU-  a\v\  tn'TiiTuIly.  An^l  we  Adifvr  r.  AltfloD,  ]<i  VVallace, 
Ivin.  nnil  Rurku  r.  Milfenhurgrr.  Ifli  id.  6lil.  in  whicli  rhe  nilfng  in  Tlie  Prolwtor  te 
aJbriiifM  )jy  \\w  luine  coiirt;  aW  t'nit«(!  Slut*^  ■-.  AniK'Tvuii,  mttrtu 
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WAR  POWES. 

2459.  Tb*'  war  piwcr  of  tho  Tnited  Stntcs  is  vested  in  C^n^ress 
by  Art.  1.  Sct.  K.  jmis.  11.  12.  IS,  1-1.  15  nnd  Ifi.  of  the  (onstimtinn. 
The  Pivsiduiit,  U.S  EsfM'utivi*  and  C!oiiiiiiaiKinr-in-<:liH'f  of  tho  Amiy 
and  Navy,  becomes  authorized,  in  time  of  war,  to  exci'iit*"  this  power 
umltn'  thf  puhlir  m'ts  of  Conj^^iv.ss  initiating  iind  tli-tinin};  thi>  ^itmc. 
An  otlieiiil  *>(  u  Stale  eiifi  no  more  lawfully  exereise.  any  jiiirt  of  such 
ftiiK-tlon  tlian  cun  an  individuiil  citizm.'  Thus,  where,  during  tho 
nvil  war.  the  pivernor  of  a  StaU'  of  hin  own  authority  caused  to 
he  Hrrt-i^ted  and  i^'otititifd  at  hard  laltor  in  a  rhain-t^ancr  i>ortali)  inhah- 
itflntis  of  the  Stalo  susiweted  of  sympathizing  with  and  giving  aid  to 
the  jniblie  enemy — aiinouiieinjj'  that  they  would  he  so  contiru'd  until 
certain  vivilians  and  military  offirerh.  who  were  residents  of  sueh  Stale 
and  had  lMM?n  seized  hy  the  enemy,  should  he  rcleajwd;  Afitf.  tJiat  such 
proceeding  wa.-*  a  tninseendin^j  nf  the  polii-e  power  of  the  State  and  an 
assumption  of  an  vxen-iw;  of  thi!  <r'ir  ji'"i-'-f  hvUnmin^  exrlufively  (o 
the  jfuvernnient  of  the  United  States,  and  was  therefore  iinauthorized 
and  illejjal.  II,  511.  ./«»<■,  i^ffJ.  And  similarly  /*.'///,  that  the  seizing 
and  holding  hy  ajjovertiorof  a  State,  of  certain  persoiiMttfi**hfistagert,*' 
in  i-eprifinl  foreilizt'ns  of  that  State  eaptun'd  hy  the  enemy.  wa.s  an 
exrreiso  of  the  war-makinj.''  [wjwer  helongm;;  to  the  general  govern- 
ment and  could  not  he  recognized  as  legal  by  thu  Secretan'  of  War. 
IIJ.  358,  Ju/y,  I8V3. 

WITITESS. 

2460.  The  rules  governing  thn  i,i>mi»etency  of  witnesse**  Iwforo  the 
crimioal  courts  of  the  United  Statesand  the  States  are,  where  appo«ite» 
genei-ally  (though  not  titwayj^  iiece«*iirily)  followed  In  tho  pruetiee  of 
courts  martial.  XXiX,  +8ii,  /i.,.„J^r.  IstJO:  XXX.  )m2.  Oct<>l:>er, 
tS7iJ,-   XMI.  74,  £>.:cfrnh'r,  WS. 

2461.  It  wii-  heietofore  an  e^itablished  rule  that  atvuswi  parties 
could  nut  legally  testify  as  witue»>*es  ln-fori-  military  courts.'  XXIX, 
4fi0,  /WwhAt/-,  Vwtf.9.  565,  Januartj,  lti70;  XXXVH,  il24,  7mn«,  /.s76. 

'Whilf  ■■war  mn  alone  be  enicre<]  into  l<y  aaLioiial  aiiilioricy.*'  wi  "iio  tioMil- 
ttirsor  nny  kiii.l  {exfcpl  in  npifrtsurv  svl (-defHtnv I  ran  lawfully  ne  jirartipwl  hy  onft 
indivHtiial  >>f »  nalifn  xirninol  an  iu'.livi'iual  of  any  other  rmtion  at  viuiiity  u  iih  it, 
but  in  virtiif!  (if  Wfuif  imlilii-  amliitrily,"'    Tallnd  ■■-  Jiuino[i.  S  ^>alllL^  IfiiX 

'S«>c<i.t'.  -M.  It.;!.  ll(l>|r:<. (if  Army,  I.S70,  in  wtsiih  U  intiiriK.mU-il  an  uiiiniim  i>l  Uie 
Ju(lpe-.\flvoiate  Central  iin  Xh'w  fubjwl.  Hut,  now,  Uy  tlie  act  nf  Mnrcn  ^1!,  ISTM,  c. 
57,  It  IB  ha*"  been  cxiirvwly  provlilM  tfmt  at  trial!',  not  "iilv  liefore  the  courts  cf  the 
Unite<t  *-latt«i  hut  hefon- iimftji  nmrliat  ami  i-ourtd  of  inijutry,  "the  iierwiii  chiuvcd 
shall,  al  Ills  own  rt-'iin.'st,  but  not  inherww.*,  \tti  a  conijietent  w-itne!>n.  '  It  in  uihied: 
**Aii(l  liiii  fiulure  to  tiinkf  ^iwh  n^|ni'i<tHhal]  itottrreale&nyjjn^iiiiiptionairainBt  hhn." 
But  pnrtii*  tcslHyinjf  mtdcr  lhi«  act  h&w  mi  fXi-cplioiial  status  or  |>n\'ilcKen;  thc-y 
mart  take  the  ftanil  nn<I  If  fnhjeci  ti>  rrofi8exnminatii>n  lihe  othtr  witiiew»OT.  Th« 
eulmiiMon  liv  thn  accn-'nt  nf  a  ttnorn  wriltin  Bliitenient  in  not  a  le(.MtLinate  exrrri.'w 
o(  lilt-  auHmnty  lo  tt'wtify  ronfeirmi  hy  Ihc  statiiUt,  uinl  wmli  a  HlalemienC  mIkiuUI  not 
hr  achiiitted  in  aUUntx'hy  the  courtl  See  the  (ienerol  Order!)  cited  in  note  3  to 
{  13(Kf.  mat. 
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WITNESS, 


2462.  It  has  Iwen  tiiiifonnly  hdii  tbnt  the  wife  of  a  person  on  trial 
Ijeftire  ii  court  nwrtiiil  could  imt  pniiXM-iy  U*  iuUnitted  hh  a  wirne-is  for 
or  Hgahist  hinii'  mul  the  ^(tiliitv  auiliorizing  iicciis<>d  jwrties  to  testify 
does  not  nffei-l  thin  rule.  XXX.  ({"2.  (htofter.  1S70;  XLVTI.  S3l, 
Si-ptetfihri',  ISH.^.  Where  h  enurt  iiiartiiil  refus<;d  to  aduijt  in  evidrneo 
{a«  heiti^  iiiromix'teiit)  the  tetstimony  of  tlio  wife  of  the  iimseeiiting 
wiine!^.  hAd  that  it^  lu'tioii  was  entirely  eri'oneourt,  no  h^^l  «lijei.-tioa 
existing  to  the  eoiupetoney  of  sueh  a  person.  XLIII,  l*)tj,  /Mvin^gr^ 
1.^79. 

2463.  The  president  or  any  memlyer  of  a  eouit  iiiailial.  as  aliso  tho 
jiid)fe-advoi'ate.  niny  lepilly  (five  testimony  before  the  court.  That 
the  court,  lit  tho  time  of  a  inenilH'rs  testifyinjr,  is  comp<Jsed  of  but  five 
Hieniher.-*  will  not  affect  the  validity  of  the  proceedings,  sinee  in  so  tcsti- 
fyinjr  he  does  not  cease  to  lie  ii  member.  It  is  in  general,  however, 
most  undesirable  that  the  jmlj^e-iulvocate,  and  still  more  that  a  mem* 
her,  should  ap])ear  in  the  capacity  of -a  witness.  exce])t  perhaps  where 
the  evidence  to  be  given  ivhiles  simply  to  the  good  character  or  reeord 
of  the  accused.  II,  584.«/ro«".  ISdJ;  VU,  yi>i.  Ft^hruartf.  1S6J^;  XI.  2t»9, 
Deeemh^r,  ISG^;  XLII.  472,  Jiinwtrif,  IfiSO. 

3464.  It  is  no  olijeetion  to  the  eonipeti'ney  of  h  witness  ihat  he  i.s  the 
ofhcer  upon  whf»rn  will  devolve  the  duly  of  reviewinj;  authority  when 
the  proi-eedinjfs  arc  tomiinnted,     XXXIX,  51S,  Ajtnf,  1S7S, 

2469.  It  i^  no  objection  to  the  competency  of  n  witness  that  his  name 
is  not  on  the  list  of  wituesses  apjiended  to  the  charges  when  HMTed- 
The  prosecution  is  not  obliged  to  furnish  any  list  of  witne.ws,  hut  it 
is  the  better  pnu-tiee  to  ilo  so.*     XXV.  'M\\\  Ft^tniaiy,  JJi68. 

2466.  .V  pcrsi>n  who  is  insane  at  the  time  is  im-omiwtent  a.-*  a  witne-ss. 
Am  objection.  howe\-er,  to  a  witne-ss  on  aci-onnt  of  alleged  insanity  will 
not  properly  lie  allowwl.  unless  sustained  by  elcwr  pixjof,  a  man  l»eing 
almiys  prounied  to  Ih*  sane  till  pmvi-ii  to  W  otherwi.se.  XXXm,  iH, 
Jnut,  187-2. 

2467-  Kxeept  whi-re  their  testimony  will  be  mei-ely  cumuhitivp,  and 
will  clearly  add  nothing  wltalevcr  to  the  strength  of  the  defence  {s«*o 
§  if'y,  ante),  the  accused  i.s  in  general  entitled  to  have  any  and  all 
material  witnesses  suninioned  to  testify  in  his  behalf.'  A  prompt 
obedience  to  a  suuniiuns  is  incumbent  upon  all  vvitnejsses.  nor  is  a  com- 

'Nor  will  tlic  laRHtnony  of  tite  wife  of  an  acciuwxl  hv  admbmble  in  teror  of  or 

rinrt  «  jwriy  ioiiitly  clinntvii  with  him,  where  her  tewlimony  will  I*  material  lo 
nicriln  (•(  lilt-  fjiiwlioii  of  till'  miill  '^r  iiiniH-em-e  iif  lier  liiiHliaiiil.     S*e  Terrilory 
r.  Paul.  2  Muiitjiiift,  IIU. 

'  WlK'n  Ihf  ItsT  it  fumitititsi,  the  T'lMHecntimi  is  not  obti^t  ti>  cnilini'  itoelj  tu  ttM 

witniiwiT"  ifiKSTiiiHl.     The  fwl  lliat  uiateriiil  t«i-tiiinmy  is  driven  by  in  unuxuM-twl 

wiini-Qi  iiitiy  howevt^r  i-onstitute  trr^itiiiil  fur  :ui  ti[iiihi-iitioi]  liy  tlio  uviuetl  (nndw 

Art.  iW)  (or  further  lime  (or  tliv  preiiiinitioii  of  lii»<leferii.v. 

■8«o  ti.  C.  M.  0. 21, 24.  War  Dt^pt.  11172:  do.  128,  UdijK.  of  Aruiy,  18'& 


WITNESS. 


uaiiding  or  i^uperior  officer  in  geneiul  authonzrd  Ui  plait*  any  uliotufleM 
ill  tbo  way  of  the  prompt  attumlmnv,  as  a  witIU'>'^.  of  an  iiiffritir  duly 
bitniuioiKKl  or  ordered  to  attend  h*  »ufh.'  XXXIII,  ItXi,  Jmit,  Ji>'73; 
XLin.  341,  Jitw,  JbW. 

246B.  In  military  law  un  accu«yd  i«uty  niniiot  i«-  dwiiicd  to  1«;  i-iili- 
tlod  to  iiave  a  wii[ie»H  Hummouod  from  u  diKlaiicc  wbosv  military  or 
adiuiuiMtrativii  duties  are  uf  aiich  u  i-huravter  tbat  they  cannot  Im*  left 
witLout  serious  prejudire  to  thti  puMii;  iiiterewt*;.  Art.  VI  of  tlio 
Amendments  to  the  C'<mstitution.  declaring  tbut  the  aceitsed  slialt  bo 
entitled  '*to  bo  confronted  with  the  witneKses  a^^inst  him."  appliea 
only  to  cases  liefore  the  United  Stute>  <-<)urts.'  Thus  when-  the  offetuM 
diarged  is  not  capital,  and  a  depii^ition  inuv  tlierefore  legally  be  taken 
under  the  'M»t  Article  of  War.  the  Secretary  of  War  will  not  tu  gen- 
eral authorize  the  personal  attendance  at  the  place  uf  trial  of  a  wit- 
new*  whose  olBce  or  duty  niakct  it  iiuce-ssary  or  mo^t  iui[K>rtant  tbat  be 
should  remain  el^-where.     XIX,  35.  October,  J865;  XXXVIII,  UI, 

M69.  An  ucfuwed  party  at  a  military  trial  eaii  rarely  be  entitled  to 
demand  the  attendance,  as  a  \vitne»»,  of  a  chief  of  a  staff  coi*p»,  iiiueii 
less  tbat  of  the  President  or  Secretary  of  War, — ei*pecially  a!*  Muno 
minor  official  can  almost  invariably  ftlrniJ^b  the  desired  fact».  If, 
however,  the  testimony  of  one  of  these  oiUcials  be  found  to  be  neees- 
eary  or  most  desirable,  and  the  same  i'ani]<it  legally  be  taken  by  dejjo- 
sition,  the  euurt,  if  convened  at  a  4listan<'e,  may  propi-rly  be  adjoured 
to  Washington  or  other  convenient  iH>int,  in  order  that  the  witneas 
may  be  enabletl  to  attend  without  detriment  to  the  public  inlereals. 
XXXIX,  :.I7.  Aj^fil.  J.'frs.     (See  S  W7.  urU«.) 

3470.  A  sumuKinr^  may  legally  he  served  either  by  a  military  or  a 
civil  pelf*(>n.*  but  will  in  general  prefi'i-ably  tte  servi'd  by  an  ollicer  or 
non-conmiis.iiioiied  ollieer  of  the  army.  A  judge-advot-ate,  or  a  com- 
manding or  other  ofHi-er  to  whom  a  smnmorw  is  sent  for  service,  will 
not  be  authorized,  liy  employing  for  the  piirptx«e  a  I'.  S.  marshal  or 
deputy  nmrsbal.  or  other  civil  oHicial.  to  eonnnit  the  I'tiilcd  Statca  to 
the  payment  of  fees  to  mvh  official.  XLHI,  2S4,  April,  ISfiO.  The 
aetion,  however,  (»f  a  judge-advocate  in  cmpbtyiiiga  deputy  marshal  to 
serve  u  suumions,  where  ap|MircntIy  the  service  could  not  otherwise  be 
so  effectually  or  economically  uiade.  has  In  a  few  chhcj^  tu'en  so  far  rati- 
fied by  the  Secretary  of  War  as  to  allow,  out  of  the  appi'opriatioii  for 
army  contingencies,  the  payment  of  a  sinitll  and  reasonable  account  of 
ehai^fl  rendered  by  sueh  official.     XXXVII,  570,  Mmj.  1S7G. 

'  Swf  G.  C.  M.  0. 1  tt.  IX'iil.  i)f  Uit-  PlatlB.  187". 

'Sec  note  to  \  rjis,  unfe. 

■S«e  O.  O.  93.  Hdare.  of  Army,  IWW. 
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S471.  There  is  no  fee  or  conipensuliun  twtiibli^lied  or  authorized  to 
be  jMiid,  liy  Matutc  or  regul«tion,  for  the  service  of  siili[Mi>iiHd  for  the 
attemlarice  of  witnesses  liefoi-e  military  eourts.  Neither  a  wminarK!- 
iug  officer  nor  a  jndgi'-aHvoeate  in  authoriKed  to  employ  h  civil  niHcial 
oranj"  civilian  for  Hiuh  .ser\*ii'e  or  to  4-<iTniiiit  the  I'nited  Staler*  to  the 
payment  of  any  eompensntioii  to  suoh  a  pernon.  Rn:.  in  a  ease  where 
theeinployini'iil  of  a  I'ivilitm  for  siit'h  purpose  had  iH-eti  tpsortiMl  to, 
and  it  clearly  appeared  that,  tn  employ  him.  was  the  most  wononiical 
as  well  its  effrcrn»I  course  o(>en  to  the  orticer,  rj/Zc/x'tf  that  his  niutona- 
I)le  comi*erLtiitioii  he  jKiid  out  of  the  nppropriation  for  i-oiitingeni-iw*  of 
the  amiy.  32,  ;;iifi,  JA/y,  /.Va<?.-  51,  40",  Janmry,  IfiOiS:  Cards  428,j 
OciiJk-,',  mof,;  5a4:i,  Dtr.utfh-r,  ISffft. 

S47S.  A  witne«4  who  has  given  his  testimony  Khoiild  in  general  be 
allowed  to  modify  the  same  where  he  desires  to  do  *o  in  a  material 
particular.  But  where  the  court  has  i-cfused  to  pemiit  n  witness  to 
correct  his  stntement  as  recorded,  such  refusnl  nee*l  not  induce  a  dis- 
appro\'al  of  the  proceedings  unless  it  appear  that  the  rtjfhts*  of  the 
accused  have  thus  been  prejudiced.      VII.  4^1,  Mart-h.  IHG^. 

8473.  A  witness  can  have  no  authority  to  dischoi-jfe  or  relieve  him- 
self fmm  altendancc  on  the  ground  that  the  testimony  desiivd  of  him 
\s  immaterial,  <ir  for  any  other  ri^ason.  In  the  civil  practice  nueh  an 
act  would  be  a  j.'rave  <-«ntempt  of  court.  It  is  for  the  court  to  fudgo 
as  to  the  materialily  or  pertinency  of  the  evidence  of  witnesses:  and 
unless  a  witness  has  lioca  detcrminiHl  by  the  oturt  lo  he  ineoiojietent 
or  bis  tesfimotry  to  lie  inadmisf«i)>le,  he  should  i-emain  and  stand  his 
examination  till  didy  infiirmed  by  the  court  or  judpe-iidvo^'atc  that  his 
attcndain'o  is  mt  longer  ivtiiiinNl  in  the  case.     XXXIX,  yj4.  prf.  u.Kr, 

mi. 

2474.  The  privilt^,  recognized  by  thu  conmion  luw,  of  a  witiies-*  to 
refu>4>  [II  iv«iK»ud  t«  a  cpiesti<»ii.  the  answer  to  which  may  criminate 
biin,  IH  ^jh-rmnal  one,  which  the  witnes,s  umy  exercise  uv  waive  (M  b6 
may  see  tit.  It  i»  not  for  the  judge-advocate  or  accused  to  object  to 
the  question  or  to  che<>k  the  witness,  or  the  court  to  exclude  the  ques- 
tion or  dtr«'ct  the  witnesH  not  to  answer.'  Where  however  he  is  igno- 
rant o(  his  right,  the  court  umy  properly  advise  him  of  the  same.  XI, 
'l'^)y  Dt^a:iitl>ert  /<S'6'^.  Hut  wheiv  a  military  witne>wtlwlirHW  to  answer 
a  question  on  the  ground  that  it  is  of  such  a  character  that  the  answer 
thei-eto  may  criminate  him,  but  the  court  decides  that  the  question  is 
not  one  of  tliis  natuh*  and  that  it  must  he  answered,  the  witnes.s  cannot 
properly  fiirllier  ivfusw  to  resptind.  and,  if  he  does  so.  will  render  him- 
self liable  to  charges  and  trial  under  Art.  02,*  XXXIV.  )L\'l,  Aprity 
JS79.  

'Cin)i|Mrc  {  imK,  •nUf,  itnl  note. 

■Stw  <^.  C.  .M.  O.  2%  Whf  Ovpt.,  ia;3;  alio  Brown  r.  Walker,  161  IT.  ».,  S»\. 
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M7fi.  To  entitle  h  witness  to  the  paympnt  of  fees,  it  iii  not  «lwoliitoly 
essentiul  thut  bo  i>hou1'I  produce  a  formal  jiuinmonA  or  MtiViptvna 
addre«»wl  to  and  complied  with  by  him,  or  thnt  ho  should  have  hocii 
formally  ^umiiioned  in  tho  ca>#.  It  will  in  jjoiipral  Im^  sutfit-it'tit  if  he 
ha*  duly  ftttcnded  in  compliance  unlh  a  vprhnl  or  informal  writt^'n 
rw^ieMt  fn'>m  rhc  jittI(*«''-rtdvofftt<».  or  pvon  at  the  instance  of  the  accused, 
if  this  action  h«>  Jtccn  ac-^iuicsced  in  hy  the  jndjfe-tidvocate.'  Bvit  a 
party  t-annot  entitle  himself  to  witness  fees  hy  merely  appcHriii);  in 
fOnrt  on  hi*  own  re!*]wnsibility  and  not  at  the  inxtanoeof  cither  [Mirty. 
XXIII.  19(3.  Avf/'i"/.  I'iVG;  Gird  T«1K>.  A^,r:K  JOW. 

i>476.  Where  h  p«rty  who  hnd  attendod  a»  a  witiiei*!*  Ix-fore  a  military 
court,  claimed,  in  addition  to  the  i-egidar  jjtrr  *1!fm  coinpon)«tittn.  to 
he  indetiiiiilied  for  the  \cn^  of  lime  and  injury  to  his  l>uj«ine»s  alleged 
to  have  been  occasioned  by  reason  of  hi*  being  obligetl  to  attend  aa 
Huch  iritiiei*;  /«VtZ  thut  such  claim  could  not  he  allowed  by  the  execu- 
tive branch  of  the  Government;  the  loiw  and  injmy  complained  of 
bein^'  dif^idvantiiue*  to  which  citizens  were  liable  to  be  Kubjected  in  (he 
counw;  ol  the  discharge  of  their  oblijfalion.'-  to  civil  society,  ami  for 
which  the  law  haj^  provided  no  remedy.     XXII.  iitJ4.  Julij.  ISGG. 

2477.  Jltld  that  parties  who  appeared  and  U-'-titied  before,  and  at  the 
iMKtnnre  of.  an  utliccr  charged  with  the  prt-liniiiiary  iiivt-tigation  of  a 
ease,  but  were  not  n-ipiired  to  attend  at  the  suliseijuent  trial,  were  not 
legally  entith-*!  to  witneMS  fee>*.     XXI^  hVA,  July,  ISGG. 

2478.  'I  he  authority  to  Issue  process  to  compel  civilian  witnesws  to 
apjx'ur  and  t^-stify,  is  ve.stcd.  hy  Sec  l-Ji.):i.  Hev.  Sts..  in  "every  judge- 
advo«'ate  of  a  court  martial."  *  A  judgr-advocatG  of  an  inferior  court 
(«?e  S  1.VJ0.  tttdi)  would  thus  Ijc  empowered  for  thi'  pui-pow  etjuiJly 
with  the  judgr-advonite  of  a  genenil  couil.  Tin-  pn-sent  stulule.  h!>w- 
cver  (unlike  the  ortgiinil).  does  not  ext^t^-nd  ihe  authority  lo  recorders  of 
court**  of  inrpiiri'.  XXXI,  \-l,  Aff/unf,  1S70;  XXXIV.  ITS.  M'lr'-h, 
2S73:  XXXVlf.  :i.S3.  :Jlt;.  Jamwiy  and  J-Urmtrft.  Jiy'TG,-  XLi,  4tH, 

N">'frUlihT,    ISIS. 

2479.  To  Hiitliorizc  a  rcisort  lo  an  allachment  there  iim!>t  have  been 
n  rornial  siniinton.'^.  <luly  issue><l  and  served  upon  the  witrie.v<.  imd  nut 
complied  with.      XXXVI.  \m.  Do-emln-r.  1S7!,. 

2M0.  JffU  that  the  staltUe  <-ciulcl  not   pniiierly  bo   construed   as 

authorizing  the  i^t^ue  of  an  Hllacliiui'til  to  compel  ti  witnens  to  attend 

•A  •trirt  ohaercRnoe,  hnw  pvcr,  nf  rhe  Amiy  Kejpilatiniu  ivisold  call  lor  the  umin  ol 
ftmiial  •'imuiittDNn  <ir  Miliixa-Miif  to  the  winip«s«*  on  liolh  siiW,  ami  it  iP  the  l>pller 
iimi'tirt-  fur  llip  jiultn^urlviicate  tu  i-ausc  dn-h  to  be  served  in  t-jich  innnnrD.  partimi- 
\ht\\  in  llif  I'lisp  T'f  fuiliiiii  »itnewt~. 

'  The  iiiithiiniy  Iwing  vchImI  cxdnsivcly  and  iinleiienilpnily  in  ihf  imlKc-advnrale, 
cannot  Ix-  f^fuviM"!  liy  llie  t\i>ir(.  Tlic  iittsu-liiHcnt  in  thiu*  iii>t  a  wnt  or  pnH-Bad  of 
tbe  O'lirf,  liiit  r-iniply  h  I't-nupuliiory  iiismnuenuilily  iilaivit  al  the  diapoBilian  of  tbe 
jU(lge-R(lvo<mc  ft*  (he  jirosecilling  ollinRi  repristeniiiijj  the  Cnited  t*tate». 
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before  k  (XimuiisHioner  or  other  person   nnd  give  his  deptmtion. 

34B1.  A  iiid^-tidrocute  cannot  properly  direet  an  uttaebrapnt  to  a 
U.  S.  ciarf^al  or  deputy  mBr»b»)  or  other  eivil  official.  (See  %  2470* 
iitttf.)  Some  military  officer  or  jjorson  should  fie  desijjnated  liy  him, 
or  detailed  for  the  pur|Kwo  by  rtu(K'rior  imthority.'  XXVU.  147, 
Aufftut,  iUGS.  In  executing  the  attuehment.  the  neiKlfiil  force  iiiay  be 
employed.     XI,  234,  DtTt-mhir,  iSU^. 

2482.  The  authority  of  a  court  iiuii'tial  to  punitnh  ilh  for  a  contempt, 
being-  contined  by  Uie  code  (Art.  86)  to  coses  of  acta  of  menace  or 
dL-Mirder  eoiuniiited  in  itft  pri'senec%  sueh  a  court  would  rml  )w  einpow- 
eivd  lo  punish,  as  Lieing^  in  eontenipl,  a  witness  apijearin*!:  lM!f<»n'  it, 
whoMO  attendance  it  hail  lieen  neeeMsary  to  compol  by  prwess  of  altacb- 
uieiit.=     LX.  21IS.  27S.  ./«;jt.  /ytfj,"  XXI.  215.  Fff^n'nry,  mm. 

2483.  The  i-onipen»atiou  allowed  l>y  the  Secretary  of  War  for  wit- 
nes.4e.s  summoned  n.s  <'xptfU  in  handwritinjr  before  a  i-ouit  martial  (see 
Smith  )■.  r.  S.,  24  Ct.  CIs.  20!t)— /.(A/  payable  out  of  the  aniuml  appro- 
priation '*  for  ooniptin.sutiun  of  witness's  attending  uiwn  courts*  martial 
and  ojurtjj  of  im|uivy."     49,  187.  S,rptvmhtT^  1891. 

2484.  m*f  that  duly  attending;  by  a  civilian  witnescf  l>cfore  a  duly 
Hutboriswd  (jffieial  to  (jjive  a  de/Hmiiimi,  to  be  used  in  evidence  on  a 
military  trial,  was  to  be,  refjarded  as  pnictii-ally  e<|uivalont  to  attending 
a  court  ujartial,  iind  tbiil  llie  deponent  wa»  entitled  lo  be  {Kiid  the  ti^ual 
allowauce^j  (V.  f.,  the  some  a»  those  of  nitn&^ses  appearing  before  the 
c"Ourt)  out  of  the  regular  appropriation  for  the  **t'onipen-jjtion  of  wit- 
ne.>«i>_s  attending  before  courts  niartiHl." '  &v.     51,  -JthS.  •hinuirtf,  1S9B. 

'  t^pon  th«  subject  of  tbe  executiou  of  prooew  of  ftttachment  jn  military  casoi,  wee 
the  opiniuji  of  the  \XXy.  (len.  in  12  Opins.,  501 ;  abo  the  direction!) — tnuwd  upon  the 
aame— of  (1.  <J.  W.\  Uilrirs.  of  Amty,  ISiiS. 

I'rior  tM  the  BflopUoii of  the  (.\>iu<litiitiou,  CoDsrewi  (then  lhe'->oveniment)»ppeiaTB 
to  have  ri'luHl  uptm  \hv  rtlaic  antl)nri(i(^  for  th*-  m-^-eiiWirj-  ppopptw  to  fDiniwO  thn 
altondaiKM-  of  wilnetMiii  lH>(nre  militarv  oourtn.  fVe  Ketk^lution  of  Nov.  10, 177U — III 
J'jurualt)  of  0-oii(!Jv»H.  'iVi.  In  the  Untieh  law,  by  it  proviinoa  tint  iiitxirponitvJ  iu 
th»;  Mutiny  Art  in  ijie  yi-ar  IWK),  witneHttfvt  nfcWtinfi  to  comply  with  a  mmtonns 
rcqtiirins  tn<-ir  |>ix>«i-nLvVt  hui-K  courtii,  Are  ind^ie  "liable  to  Im.-  BtlAchiil  in  theOoort 
of  Quwu's  Hwncli,"  ikv.  Tbia  proviition  well  illuetrutes  ttiecluw.-o>iiJiwtiwi  Ijetweea 
exLtruiivc-  uiiil  tlic  other  uovi-niiiifnial  powi-iv  in  tho  British  Coiwtitution.  whew  tho 
SovtMnrlgn  i?i  II  [utrt  irf  till-  Judiciary  uh  well  im  of  tlie  Lt^nlature.  The  tact  ot  the 
vxfinsK  tlii!liDcUiiii  and  wjuiratinn  of  the  three  poweni  in  our  own  orfisnk-  taw,  oq« 
result  of  whieh  has  been  Iu  leave  courtu  martial,  sa  ai^ni-ief*  of  the  exMmtive  |MWPf, 

?ttite  imlepeii'leiit  of  any  renew  or  rontrol  on  tlie  jinrt  of  the  \].  S.  c>^iirta  (bwi 
Wf2,  a«fci,  hiius  also  no  (luubt  availed  lo  imvlu-i'-  the  Jevolviiiit  mmn  the  Fe<l«al 
tribunakt  of  a  rK>wi>r.  fitly  conferral  in  the  foreign  statute,  but  which,  with  ub,  would 
be  psi-eplidual  nnd  out  of  Iwinnony  with  our  ronstituti'inal  BjTietn. 

It  may  Ijw  mldetl.  in  nyanl  tu  the  exeivise  ai  the  authority  to  ia»i«(<ou]pul8ory 
procii«,  tui  v^aU-A  111  Judyv-advfK-atn)  by  ttie  ui-t  of  I)iti8  (8oc.  \iXfi,  Bor.  fits.),  ChaC 
the<K^ii«ioiwrif  nuchexen-isphavtMiot  Ix'en  fnquent  in  pnu-tiL-e,  and  nocMwiskuown 
iu  uhii'h  i<uch  authiMity  hait  bifu  abuH-tl. 

'Butby  Mw.  1  of  I  lie  act  of  Marvh  2,  ItHH,  "lo  prevout  tho  faihire  of  ntilitar>*  iu«- 
ttcv,"  Ac.,  proriMiui  ik  made  for  Uie  iiiiiiiMhim'iil  by  uivil  authority  of  ci%'Ui«ii8  relu»- 
ins  to  aptwMr  or  tealify  beforv  guubral  courts  martial. 

■See  Circ.  0,  A.  G.  O.,  lt»3. 
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MftS.  /Wrfthat  tho  nnnuHl  Hppi-dpriation  by  Conjrrcsa  for  the  rflm- 
pen!.ation  of  witnossrs  iiitendinj;:  lioforc  courts  mnrtiiil  was  <.'vi(it>ntly 
hascd  upon  the  imdcrstiinding  ihal  such  compensation,  not  ln'ing  pre- 
scribed hy  statute,  was  one  left  to  he  fixed  by  the  Secretary  of  War 
(the  nuthority  chnr;,vd  with  the  expenditure  of  the  nppi-opriation),  iind 
was  indeed  tbiit  which  hiut  l>een  so  tixed  and  jmblished  in  army  i-epu- 
htionii.  Thus  the  appropriation,  made  m*  it  is  from  year  to  year,  U  to 
be  rejfai'ded  as  made  in  knowledjre  and  recoi^nition  of  the  rates  of  com- 
pensation UK  oatablijibed  Ky  «ui.-h  ivy^ulation.**.  See.  V4i>,  Rev.  St*., 
prescribiiijf  witnesM'  fees,  and  eon^titutiDg  n  part  of  the  chapter  entitled 
*'TiiE  .Ti'WciAHY."  has  reference  to  i>uch  fees  in  the  KedemI  cini 
«nirt>i  only,  and  ha-*  no  application  whatever  to  court.-*  martial,  which 
•re  no  part  of  the  judiciary  of  the  United  States.'  67,  4l>0,  Ffhriutry^ 
fSff.). 

iM86.  Neither  the  appropriation  "fortheconipcTiMitionof  witnesses" 
attendinij^  military  courts,  nor  the  appropriation  for  the  contini^nt 
expenses  of  the  army,  is  applicalile  to  the  jjaynient  of  allowtinces.  an 
witncsM'v  In-fore  fV/V  courts,  of  oflicets  or  soldiei-s  of  tlie  umiy  or  of 
civil  employes  of  the  military  establishmonl.  For  su<'h  allowances 
they  must  look  tn  the  laws  and  appropriations  tixing  and  authorizinjj 
the  [«yment  of  witrie-s  fee^;  in  the«.c  courts.'  56,  471,  and  SB,  1*7, 
Oc(oUr,Jif&2;  CaixU  5335,  .\"';mf>.r,  /.V.W.-   75-i(},Janii-i/y,JHW. 

'  For  tl»e  exislinjj  rfifulatinu!'  <Jii  the  huI>j«1  of  witiieiwc-Jt.  sw;  "Aiu-iidam-i-  uf  Wil- 
newe*)."  "  t'ew  cif  Hittivsew,"  and  "Examinaliim  '4  Wilnwa^'fi,"  Court-M&nial 
Manual  ( 1901 ),  p]).  :iV^3. 

'If.  however,  it  ia  iihw(iliitelv  necefwary  to  furnish  them  transportation  in  kind  to 
ennlilf*  them  lo  appear,  af  witnesBeH  for  the  (Itiveminent,  liefore  u  riri!  rrntrf  of  the 
Dnilfd  .'*«/.-^,  an  acconnt  of  eiirb  exiHTnlilHre.  tum-lln-r  wHIi  the  i-viik-Mcf  thai  lln-y 
werp  properly  Bul>p«i-iia<'tl  ami  diH  altt'iid  the  ronrl.  wilt  Ijc  forwarded  to  thi-  Wiir 
UepBrtment  for  firewntatioii  tc  the  De|iiir1ment  of  JuBtice.  Offieerw prtividincMinh 
InniipDnatHin  will  notify  the  cmrt,  or  the  inarelial  [hereof,  that  it  wbh  iarnmviil  tu 
enable  Ihe  witne>*4v  to  iH.'rfi>nn  Itie  reijuioile  jouriievs  in  olxtlieoee  to  the  sutninotu. 
A.  K.,  7^,  «liliuii  ol  1HV5. 
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CHAPTER  1. 


CiASSlFICATIOir  AHD   SOURCE   OF   AUTHORITY  OP   ARMY 

REGUtAXIOMS. 

The  woixls  rr'f/M/«^t' and  refpd'itl'm  are  uso<i  in  several  places  in  the 
Con»titiitiuri  of  the  Uiiitod  IStaU's.  Thu--i.  Cougre^**  hyxn  |H)wer  to 
"r^uUite"  Lotnmerce,  to  "reguhite"  the  ^iilue  of  money,  to  make 
rides  for  the  govtu'iiment  niid  "reg-ulatioii"  of  the  land  and  naviil 
forues.  to  iiiuke  '"regulations"  with  i-eyurd  to  the  elections  of  Sena- 
loiT*  and  R^'pi-exeiitutivefi,  to  uiake  '^regulatious"  with  reference  to  the 
juri.-tdiclion  ^it  the  Supreme  Crnut  in  eertain  ca^es,  and  to  uiako  need- 
ful ruli>  and  •'n-jjulutiims"  n-npiH-tin^  the  territory  and  other  prop- 
ortir  of  the  I'nited  States,     In  nil  these  ea.-4es  regulation  is  legislation. 

lly  virtue  of  it?*  jxiwer  to  tiuike  rule.-*  and  regulations  for  the  laud 
and  naval  forcvw.  (.'onjjivss  covers  a  lurj^e:  tiejd  of  legi-sjation  relating 
to  the  adiuiiiistnition  of  niilitaiy  affaire^.  When  thi»  i»  doue.  there, 
however,  reniaiii.s  a  ma-ss  of  matters  appertaining  to  the  uiilitary  estab- 
lishment, wliii-li  it  i^  noceti^ry  to  "rogulatc."     Legi^latiuu  cau  not 
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enter  into  all  the  details  of  this  regulation,  and,  if  it  lould,  it  would 
not  be  desirable,  because  a  lejfislative  code,  controlling  the  whole  sub- 
ject of  military  admlnifetiution,  would  iiot  have  the  uecessarv  elas- 
ticity. The  Constitution  provides  h  way  of  (•upplementin^  this  power 
of  Congre.'-s,  the  President,  as  executive  and  rommander-inH-hief  of 
the  Aiiuy.  havinjf  the  jwwer  1<i  make  rejfulations  for  it«  government.' 
The  rejiitlntionK  for  the  transiu-tion  i»f  the  public  dutie.^  and  business 
relating  to  the  military  ewtftblishment.  adopted  by  the  Pi-esidenl  in  the 
e,xen'i.s4'  of  tbi."  power,  are  designated  as  the  Army  Kegulations.  They 
may  be  divided  into  several  elapses,  viz: 

1.  Those  which  have  rei^ivwl  the  .sanction  of  Congrei^s.  These  can- 
not be  altered,  nor  can  exceptions  to  them  be  made,  by  the  executive 
authority,  unless  the  regulations  themi^ives  pi\>vide  for  it.  In  reality, 
the  npproval  of  CongresH  makes  Lheni  legislative  regulations,  and  they 
might  therefore  be  more  NtrictJy  classiHed  with  other  stututorj'  regu- 
lations with  reference  to  subjedji  nf  militarj'  athiiinistration.  They 
are,  li«wever.  included  under  the  general  head  of  army  ii'giilalioiis. 
as  approved  ctxles  of  executive  regulations.  Kxamples  of  r(;gulatlonc« 
having  this  Kanctioii  are  given  yw«/. 

2.  Tlio.se  that  iin>  made  pursuant  to.  or  in  execution  of,  astjitute — 
meaning  by  the  latter  expre^snion.  thone  that  are  supplemental  to  par- 
iicular  stiitutet*.  and.  In  the  iiliwnw  of  sutKclent  legislative  i-egulation, 
prescrilw  means  fori-arryiiig  iheni  vul.  These,  if  it  (■«•  not  prohibilfd 
by  the  statute,  uiiiy  be  uitKliiied  by  the  executive  authority,'  but  until 
this  is  done  they  are  binding  as  well  on  the  tiiithurity  lliiit  made  them 
as  on  others.  It  lias  been  held  that  u  regulation  of  the  Tivtisury 
DepartiiU'ut.  made  in  pursimnee  uf  an  act  i»f  Congress,  "iH'coiiiesa 
part  of  the  law.  and  of  as  blntling  foriT  as  if  Incorptiraled  In  the  liody 
of  the  act  ils+'lf."'  8o  it  ha^  been  held  tJiat  the  civil  serviw  rules,  pro- 
mulguti^d  under  the  Civil  Servii-e  .\et.  '"Iiei'itnie  a  jKirt  of  the  law," 
and  that  removal  frcmi  a  plt^itil>n  placed  under  the  act  and  the  titles 
can  only  be  made  agrtwably  to  the  teiins  aud  provisiona  of  both  Uio 


'  "  R*(j»liili'iii»  Hrt*  mini iniff nil hf  niW  or  tiin-icliond  lut  (3tMtiiiKui»Ii<'(1  trotri  ciiiu-t- 
mentp.  Thoy  fxict  in  nil  ihc  Kxct-utive  IVjianiiicnlfl  nnil  are  m(  vcrv  iimti-riiil 
■Prvice  in  tlif  ffficionl  wlminittt ration  i>f  xhf  (invornnn'iil.  Armfi  frtrnlnttoiti  are 
iiuilioi-ilittu'f  iliivi.-lii'tiN  aiiiu  tlM-'U-iail«i>t  military  'luty  mid  ilisi'ipliiii-.  TlieAitthnr- 
ity  for  Aniiy  retfiilntionn  is  fn  lie  fmind  in  the  rliKiinolivc  (nmlionit  cif  the  PrwI'lMit 
a*>  <-nT]ini«itil<T-iiii-hi«f  mh)  a»  ICxi^iilive.  Hi»  furK'timi  «■■<  i-oniniaixtet^iui-liii^ 
atitlK<riitt.«  him  lo  i!«Mie.  |tt'n-ma!lv  it  ttiroui;h  hr<t  inilitHryfiilK>nliiiiilt^.  such  orter* 
and  riirtM'tiniiHiipnro  nwpptwryanil  j-mixr  tuinaiirflivnlt^rnrtd  diK-iii)iiio  in  the  Army. 
Hi)>  fiinrtimi  -jw  Kxi-ciili*.'  fiiiiHunr*  him,  |*'r>iiiially  ur  Ihrinijth  the  Setcre-tary  tJ 
Wiir,  Ui  pmrt'riln-  riilw,  v>  licrv  niitii.-ite,  f'lr  the  <luv  exet'iitiuii  uf  the  ntaliiteti  relat- 
ing tolhi-  niiUiari'»->iIahlifhriient.'      iWinlhroi.'c  Ahridtfnt^nt  f>t  Military-  T^w. p.  8-) 

'"The  |>riwer  tu  i^tjililiiih  iniiiliex,  m-i-oM'arilv,  the  irfiwer  to  mcidiry  or  repeal,  or 
tocn-ate  anew."     iriiit<-<l  Stutex  r  Klia.'mii.  H!  Vi-t..  ;Wi.) 

'  United  PtaieP  ".  Harrows,  1  .Ab>K>tt.  :jA1  (Fed.  Ceees,  H,629J, 
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act  ami  the  rulci*,'  «nd  an  amiy  rpjfwlHtion  madp  piirsiinnt  to  a  pro- 
viitiot)  ttintaintMl  hi  an  act  of  Congress  is  of  tho  .snmp  forcp.  Examples 
of  re^ulfttiotm  of  thin  t-lass  are  ihone  relating  to  the  oxnminntion  of 
enllsltd  men  fof  coiiiniitisionvi.  under  the  act  of  Cougrcss  of  July  SO, 
I81>2,  and  the  Kxwmive  order  of  Man-h  30,  1898,  prescribing  limita 
of  (HiniMhiiient. 

8,  Th(>M>  emanating  from,  ami  dei>ending  on,  the  constitutional 
authority  of  the  President  as  commander-in-chief  of  the  Attiiv  and  a* 
executive,  and  not  made  in  supplement  to  partieiilar  statutes.  The*ft 
constitute  the  greater  part  of  the  Army  Regulations.  They  are  not 
only  modified  at  will  hy  the  President,  but  exemptions  from  particular 

'  Butler  1-.  WliitP.  83  Fwi.  Kep..  b7».  i*w  alwt  I'niled  Stales  r.  Wade.  T5  Vvt].  R<'t>., 
ail:  Bocidy  t.  L'nilcrl  Slates,  H  Fi-d.  Vms^.  HIKJ;  I'liited  Stutcs  r.  WebnU^r,  2ft  Ft-il. 
Ca*«.,  r>lW:  Allen  ..  Colbv,  47  N.  II. .644;  The  Thomaji  (iihhojis.  KCr,  421;  Parkerr. 
L'uili^l  Statefl.  1  P..  2P:i.  '297;  l'nile<l  Slalee  iv  Frpemon,  l'."i  Fed.  (iwea,  121 1 ;  l.nck- 
inKtou's  L'hjv,  IJri(flit,  ■Jl)9:  Low  i.  HauMon,  7'2  Mv.,  lOI;  Umlwl  HiuteH  r.  Williamx, 
6Mont,,  '-i'Vi;  Caliu  >:  I'nit*^!  Statw.  15'_'  I'.  J«.,  211,  221.  But  at^  tn  tht-  (wnohision 
in  ButJtT  i:.  Wliiu*,  in  n-jjanj  tu  rwnio\'*lB  from  iilfi™  under  ihe  rivil  aenire  art  mid 

nill».   HMfKMt,    I>.    7tH,   DotV. 

By  net  iii(.'«mifTt,i»  of  Miird)  1,  IS'i*.  it  ww  pre^riljed,  '"That  if  any  penmni' Khali 
mvar  i>r  itllJriti  falArly,  ttnii-hin^  tliu  i'X[>eii<lilun^  of  pnblir  uumev,  or  in  nipport  nf 
any  rlaliti  fltntin^  thi-  UriitLil  Statt^,  ho  or  ^iht.-  xhflll.  ii|Hjn  cuiiviiciuii  [htrcof.  xuffer 
an  for  willdil  ami  »iirrii|it  |n^rjiiry,"  ll  wiu"  Iil-M  by  tlie  Suprt'Uiv  Court  that  unrler 
Ihw  IcinKiaiiuti  lliv  Svcrcrtnry  of  thu  Tn-uetiry  liail  lh«  powtrrtu  mskt>a  n-(riila>i<in 
nmhon'nng  jiwtii-e*  <■[  tin*  ri«t<*  of  ."^raiM  to  alluiiiibttr  oatliu  d.  adidavilc  in  siimiort 
of  vlainu!.  and  that  iwrjury  miulil  b«  UM'iifnttl  on  an  affidavit  m  taken,  (I  nitfil 
Statw  r.  Itnik'v.  9  IVl..  iXWi.     Ami  hw  Unit«l  Staicw  r.  Biven,  4l(  Kerl.  Rep..4iiL'. 

•Stii.li  iv)iiila(ioii)!  ijid^t  •)(  oiLintie  Vn* ■.'oiifisti^iit  wiili  the  law.  a»  ih  iioiiiit.nl  ■.itit  i:i  ttio 
rollowiiitci-xtrui-t  fruin  u  n-|Kjr1  u(  thu  Judgi'-Atlvucale  Cieneral's  Ofliw,  dattd  No- 
vcii.ltir  rJ,  I8KH:— 

■•  P»n«)jnipb  24.=i4,  Army  Rcftulationi^  of  18K1,  was  (inrt  promulKat*^  by  direction  o( 
thv  SwrrwCary  of  Wiir  on  Jum-  32.  1872.  in  (tcufral  Onli-re.  No.  51,  A.  (».  0.  Thcjw 
<mlen>  prestriW-'i  nikv  fur  the  execution  of  thf  i>mvii»ion»  of  the  art  nt  C-nnirrem 
■lUifKivtHl  May  1.5,  IK;2  (,!'•'*'»'■.  '  "').  ""W  I'nibnwwl  in  WMtiuiw  !a«>-12K4,  KeviiKHl 
Statnloi.  .Mlhoiiidii  lhiKi>tatuit.- wiLiicitL-ni  ai>  tu  tin-  cxn-titidii  of  the  dirUiilt' of  ila 
jirovii»ii>nf»,  yet  a-  Thi-  exerntioti  ihotx*«>(.  fn-'in  t!»>  iiiititi-e  ni  thi-  enactment,  n-(|i]irt-d 
to  iff  pjnH-ilinilly  nirthmLixiHl,  ilif  aiitiioricy  fur  jirvsKribiii);  nitt'M  Ui  effectuate  the 
objeiU  of  the  Inw  refutli.->l  by  lepil  iii>)i)ii^li'iri  In  miiiii-i'iiun  witli  the  i-ont^itn- 
tional  duty  nf  the  executive  department  to  Mftkeearf  that  the  Jaws  fx^frtilhfullv  exe- 
cuted.' (1  Wiiilhroii,  10;  MutNiliV  Caik-,  'J  Piiila.,  2(Jlt;  10  H'ti^aL,  42;  7  IVt!,  2;  9 
id,,  238;  1  I'et..  C.  C..  471;  1  W.  &  M.,  KW;  11  Mich..  298;  Ifi  Wk,  42.S;  ft  Phila., 
287;  47  S.ll.,  M4:  (:«oIi'%'V  l*riniiiilfH  (Vinnlitiitinnal  I^w,  44;  I  Opin.  Attv.  Utn., 
478;  2  ic/.,  225.  24;t-24.i,  421;  4  ,■!..  22;>.  227:  H  .«A,  lilifi;  Ifl  ..(.,  :1H.) 

"It  in  obviouB  that  the  reculations  under  diwuwtion  were  itii  dt-  In  alil  of  tin*  la.w 
rilwl  and  tberefore  Iwltinp  lo  Ihe  i-lass  of  retnilatinns  Itrnn-d  liy  ihe  IViurt  of  Claims 
in  itB  opinion,  heretofore  nienlioneil.  hk  " Mipplvmvntarv  l^^  tbt'  ptatiituj  wliicli  liavtj 
been  enacted  by  Conpref*  in  n-ference  I'l  the  .\rniy.'  ftiit  in  order  (hat  such  rt^la- 
tlonn  shall  have  the  fon-e  of  law.  they  lonrt,  under  the  anthoriliie^  dt««l,  be  rwjsialmt 
wilh  the  Matute  in  aid  of  whit-li  they  were  made. 

"  II  will  appear  from  the  n'[>ort  of  thiaoflUc-e  of  Ontoberfl.  i^fi.  that  [rnrai^raiOi 
24.'>4,  Army  KeKulatinns  of  1881,  was  onjrinally  iwaedunderaniiaaiiprehejii-lonof  tlm 
iiite/it  and  efferl  of  the  prorinionsnf  the  act  of  Con  greM  approved  May  15,  1872  (fH.i^., 
1280  ll"<4.  Hev.  Slat.).  To  muke  lliii' iniraifni^)!)  "jivjuVm/ with  the  irtatttteii.  proieit 
for  an  amendment  wa»  Hnbntittfl  and  kvi  I  Mtantiany  adopted  by  the  Secretary  of  War 
liy  tlie  I'ubhcation  of  t.>«Dvral  Onlers  No.  y&,  of  Noveoiber  11),  l!SJ8,  amwjdiBB  .\rujy 
Bwulaiion  245-1." 

Bccalao  H  4tU,  4!m.  pp.  140,  141,  auU. 

10J.»0»— 01 45 
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regulatioiit*  aiv  ^iveri  iti  «xi'e|>tiuiml  cut>cH:  the  exuivise  of  tliis  putrer 
with  ri'fi'ivmc  to  thorn  ht-iiiif  fmind  nt"<'pssiii-y.  ''The  nuthfiritv  wliicli 
raaki'ti  thimi  (n'jruliniiin.f)  cjni  icudify  or  .'iimpi-iul  iIumii  as  tu  any  vaae^, 
or  clasn  of  caafti,  or  pcriPi-Hlly." ' 

Tn  whirl)  nil'  Moiiiptiriii's  it*Ulcd: 

4.  Pi*i>!U"tnn'ntnl  rc^uliitioiiH,  iiuuU*  liy  virtue  of  the  autliority  ixin- 
ferred  hy  «eeti«ti  lUI,  Revised  StatHten,  on  tht'  head  of  e»fh  dopurt- 
inrrit  "to  pri'si-rilM*  n^jftiliitiniis  iinl  iiiroti>iist«'Tit  wilh  law,  for  tlie 
govprniiiprit  tif  hi.-*  th-parrnii-til,  tho  fdiidiii-l  of  it^  olhoci's  and  clerks, 
thp  distriltutiun  and  pn-farmanff  of  itn  hti»inesM,  and  thi>  cimtody,  itse, 
nml  preservation  of  its  i-ccordM,  paiKTM.  and  property  appcrtaiiiiug 
thei-eto."'* 

Mere  repetitions  of  iegbdative  eimetnicnti^  ivro  not  included  under 
any  of  thew-  heads. 

'S  !>('(■.  Fiw  ComplrolW.afl.  nml  w*  nrt.l  of  Cirv.  No. -1,1897.  A.  G.O.!  Cin-.No.2, 
188fi:  rnil.:Hl  ^tatrt»  r.  Kliaw.n,  Hi  IVl.  :«IL*;  l)ovU':«  Milirnrv  U«-8,  Ufi.  «nil  Military 
Ijiw.  li,  :i  Ih-c .  I  V.iii|..  Tn-a-H..  ria-i;  Siuitli  ..  ['riil.iii  Stak-j.,  IM  Tt,  VU.,  209;  Artliiir  <■. 
URiU'i)  J-T4Ut*,  I'i  Ct.  t'lf.,  it2:  <>|»iii.  Judire-AiIviKate  GeueraJ.  March  S,  189tl,  con* 
CUrrpit  ill  Ivy  tin-  War  Iti'imrtnii'iit  (21)74,1. 

Thf  f.illiiHinK  !-■>  »n  fstr.ut  l"r>>iii  tlir  •minimi  lant  iil*^l: 

"  Kotf'ilations  may  Itt-  iliviiltHi  jmo  tlinereni  oIusmv  with  respwt  to  thia  quesUoo. 
There  aw,  or  luuy  Ik*,  thvwtp  whirh  have  rp<-eirivi  the  nandi^m  <»(  (ViitfrrmH,  ami  it  in 
evident  that  the  Swrrlary  <if  War  uniiM  havi>  no  authnrity  !■>  make  sii  exreptioii  Id 
one  of  thetH!.  Tiieri.<  iire  iilm>  r  Ikim-  Thai  arc  miulc  |)un<iiitiii  to  and  in  aid  of  a  t^tutr. 
Till*"  may  hn-  iiicMlilicil,  hut,  milil  Ihim  in  ilum-,  iin-  lijnilitii:  »/•  well  oil  Uiv  autlrarit^ 
that  MiHili.- thrill  «!  •.•Ik 'jthi-r^.  ( I'ui'^J ''^t«lt*  r.  Burrowi^,  1  Abbiitt,  ;15I.)  Then- « 
•1*1  *  laip-  Nxly  (if  .iihfr  nviilatii mx  ciiKtmiting  (mmi.  and  .k'lH'ndinir  ri-tloly  on  tlm 
aiitlKirily  iif  the  Priwiileiit  hm  i-onitii»iider-iiiH-liii'f.  With  n-fi-ri'inv  (o^iii'h  n-i^iLl- 
tt'jijy,  it  Viu.'i,  1  lH.*ik'vf.  iv^H  wjjiK'tiiiiL'xclairni-']  tlmi  tlivwiiiH'  ruJi"  phuuld  heuiinlifl 
tlint  if  ui>|>lici)  to  the  n-tiiilarioiiH  tmijlc  i-titviiant  to  wiaiuu-,  Rut  ihii*  luif  iiot  fK-cii 
iltiite  ill  imu-tiif ,  axii!  I  do  not  think  ihitt  it  f liniild  )»•  ihinf.  (or  the-  n-xiHiii  ihxl  it 
would  even)  to  bean  iinnei.'e-«art'.  en)tiarra.se>inBi  und  |>erhu|iM  uiKvint^iitutiontd  Uuiiia* 
tiuu  of  the  aiLihority  of  the  Prmdeiit  an  cominandtT-in-rhief.  To  exi^ipt  (rotn 
i!nniphflno-  with  it  iwirtiniiar  iKviilatitm  in  an  extvjiiional  <-a«e  u-ould  seem  to  (>«» 
lawful  exereiw  of  ilint  aiirhority." 

In  I'niltil  Slate-  •■.  Itiinif  1 12  Wall.,  2Vi).  thi*  tiiniremp Court  held  with  refereiu*- 
loan  army  n-|;iilKtiou.  |ji>iliihiliii}{  jjemoiw  in  Ihe  military  m-i-vit-e  from  nmkiiifc  mn- 
tractH  for  siii>i>lie!',  vti-.,  with  other  nerwns  in  tho  niiIitan'6or\nix'.  that  Ihereunlauon 
did  not  amily  to  contracts  on  tiehalf  nf  the  I'nitad  StuteH,  which  rtMiiiirfd  for  th«-ir 
validity  the  ai)t)roval  of  (he  Hei-relary  of  War;  thai  t!ioii}!h  oiiiliiu'ta  of  lltal  charac- 
ter are  nwiatly  iieffotiateil  by  piilKirdiQate  oflit-ere  or  ascnt«  of  the  tiovemnieul,  tliey 
an' in  faetaiid  in  law  (he  art**  of  the  r^Tetary.  whowe  nuii-tinn  ic  eewntial  to  bind 
the  Uiiitetl  Statvn:  and  tliat  the  S«>t-i¥tBry,  though  the  hvml  nt  the  War  Uepartmenl. 
\e  not  in  the  niilitBrysprvin'  in  tli«Hent^o(  the  nvnlatinn,  bat,  on  the  eoutrarA-,  is  a 
civil  othif^r  with  civil  dutieM  to  |irrfrirm.  nn  hinch  -m  Ihe  head  of  any  other  of  the 
execntive  iJepartmenlw.  Thia  (le^H^iii'n  in  wKnetiiiK^  referrvd  to  af>  tniirtai nin^  tbv 
view  that  nnny  rivulationti  an-  not  in  any  i-ar^i-  binding  on  the  authority  thai  tuakeaj 
Iheu),  whoreaA  all  that  wax  held  i«  that  the  ret^latioD  in  question  n*as  not  intended 
lo  restrain  the  Secretary  of  War.  {^w  thecaw  of  Smith  r.  Unit«>d  SUteei,  24  tJt.  Cb-, 
200.) 

*&«tion  lORS,  fterlmd  ^itat^tp«,  vceVt  the  Conn  of  Claim*  with  jiirlMii'lion  to  hear 
and  detennine  claim<t  fotindivl  ugxin  any  tvjnilxtiun  of  an  exet^utive  di'Dartnieni, 
which  thi>  c«>urt  ha«  conrtnu^  *ii  lueBniu);  any  tvKiUatioti  witlitu  thv  lawful  diM.'n>- 
tlon  of  the  heoti  of  an  i>xiNiiti\-e  department.     (20  ut  CIs.,  IM.) 

8ve  al«o  a^-t  ol  Marvli  3,  IH)^7,  "to  pn^vide  for  tlw  brinf^ny  of  Miitii  a|tain»l  tho 
Oovurainuut  u(  thu  L'nltud  SIhu-m." 
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A  long  I'onlinucfl  practioe  hiitt  ]mm>d  held  equivalent  to  a   specific 
T«gultttion. ' 


TniiMl  HlAi«»  V.  Mactlauiul,  7  Pet..  1;  Uoittnl  Statue  r.  Wubnuur,  28  F«id.  Obwe, 
dl5:  SComp.  Dec.,  Sltk 

Sw  aJw.  Mart  in  . .  Mott,  12  W.  IB,  and  Fnilivl  Stjit.-!.  . .  Baln-iwk,  2^  Ft^5.  Cil«*,  friS^ 

"A  it^ulaut'ii  is  ft  nile.  It  tiiay  In*  wriluni,  unJ  ii^i  ni'iinon  jw  |ivnt*iv(!d  why  it 
may  not  oxint  in  |iariil  rir  by  usage.  '  tl)p<'iHinn  First  (_:i>i»plrolli*r,  Vol.  V.,  p.  311.) 
The  "<-Ufti.iu  uf  w»r,"  llial  i"  Idhkv,  thtt  cus'loiii  of  the  w-n'Uv,  in  rwt-fiKiiiwl  by  th« 
Wlh  ArtitHe  iit  War  at-  U-iin:  u  jiurl  of  the  law  iiiiliUiry. 

But  iisiigf  rtui  Di't  liv  nlitul  ou  in  jiiMllitM.fiiiii  of  mi  airt  fnrliiildeii  by  t^x|nv!«i  Uu. 
(Walktr  I.  The  Traii»(i>irti(ti'>ii  C<iHi|»ttiiy.  H  Wall.,  l-M);  Clark's  Brown?  on  I'KiKei) 
And  (^lilt4llllt^  p.  27,  note:  27  Am.  anil  Kn^.  Kn<'.  i^l  [jiw,  714K.  I  A  noticealtlc  inNiaiice 
of  till'  dietre^anl  of  th'iA  priiidpli^  ix  U>  \w-  fouiiil  in  n  work  on  "Tlit>  Military  I^n  of 
£ii|^Uinil,"  ]nil)li«hefl  in  l^mdon  in  1*10,  in  whifh,  -iftiT  hinting  the  law  r*'\ntiiin  to 
dlHUliiiK.  AC  runlainiH)  in  ibe  Arlirla"  of  War,  it  itiHBid  that  "Ehen^art>i-an<»iii  whii'h, 
liolwiUiAtantliii^  thfex|ilii.it<li'ilanitioimof  the  writt*"Q  law,  the  cHBtiHnnf  theH^rviin; 
vrouM  »em  to  <U'iiiantl  a  refen'me  l-.>  annn,"  anj,  »ccor<Uiiuly.  "  liuncral  Itulev  and 
IiiatnirtinnK  for  Scconclfl  in  Diu'ls"  ar«  jfivcn, 

"A  liMfiy  IT  eiuttoni,  at  militarv  law.  nuiat  prttisini  of  a  (ix«l  and  uniform  practii-e 
of  loni;  fltandiiit;,  whi^b  is  not  in  ronllict  with  bxitiliiiK  t<lalulc  lau  or  rtijulatioii. 
A  cnRttim  of  thp  sHmiv  ran  not  lie  e»<tat>Hf<hpil  hy  proof  of  ieolaUii  or  (Kra«ionaJ 
luMaitvt^,  ImiI  luuitt  Im?  Imilt  up  tmt  of  a.  sent*  of  prvci'ili-ntx.  It  loiut  a1i»j  Ix.-  a  iiiut^ 
of  the  Army,  or  of  houi«  M'lianilt-  aii'l  lii&tiui't  limncli  of  tlit-  military  fstftblishiiient. 
Mort^v*?r,  no  illt>Kal  or  unniithnnKcit  praiiiri-,  hoWfViT  fniiucrit  tir  Kmj.'  continui^l, 
can  Uiakt-  h  \i«n;n'."      (WLiillirop'M  AliHii^niient  of  .Military  l.aw,  p.  14.  | 

In  (■■>mieclion  with  the  almve  rla**iUoulion  i>f  Amiy  ri.'(!uliLtionM,  nvv  tlii*'ltn.UMi»n  of 
ih<'  0>urt  ut  Cliutu)!  ia  Miij.  WiUioui  6imLk'H  Qm>'i2:!  Ct.  On.,  45:2) ,  Ui  which  Lh« 
court  Miid ; 

"Tin-  Conrtitution  provide,  in  Artickt  I,  wctkni  S,  p«^^;^lph  H,  tlmt  ConoTes*" 
shall  hav^  pnver  'to  make  niled  for  the  ((ovemment  taii  n^culation  of  the  Iflnuand 
tiaval  forum.' 

"It  liae  lieen  arKiie<l  here  an<l  elsewhere  tliat  thb  prnviaion  deprive*?  the  Pnwidviit 
of  authority  to  tna\ce  nuoh  rule?  of  his  owti  motion,  or  (>von  when  previously  auihor- 
hwd  by  leRiF-lative  uctioii,  oji  the  t:riK]n<l  lliat  the  ])ower  if  exclunve  in  O'n^n^fvM  and 
can  not  1m^  <lelein>ted:  and  tK>  that  all  rnhv  for  thL-  ^wennni'nl  and  ji'inilulton  of  ihv 
land  and  naval  foror^  niudi-  by  the  ExocntLve  nn.-  void  and  of  uu  effect  Tfilhirtit  the 
eiuu'lnient  l>y  Uonj^iw  in  the  form  of  approval  or  otherM-iite. 

"Conurvw  hint  e^tuMii^hed  niive  and  artich-v  for  the  f^venuutiit  uf  lllo  artuim  of 
the  rnitc<l  Stntu>.,er>nimunlvcilleil  'Artlote(>Qf  ^Var'  (act  of  April  tO,  1806.  rhapter 
20,  :' Wat.  L..  :J5!J,  now  Itev.'.Sut,,  m^v.  IMHt. 

"For  ihe  nvukicii.'  ••(  other  iind  iinUuiin,-  riitulatioo^  CoDKmm  ham  fn>m  an  early 
day  procet'iled  nii-m  the  ii!i-«  that  the  power  iiii>rht  t"fi  delejoiK-d  to  the  IVisid.-nt, 
and  liiu<  iMwttl  M-vend  iu;li>  exttrvvutlv  roiifemriK  i-uch  anthorilv  (lui  of  March  'i,  It^l-i, 
ivIisptiToS.  w^-elion  r,  (2  Suit.  L,,  81ii|;  at't  of  April  24.  ISIrt,  cWpter  tilt,  s-.-.-lion  (1  (3 
Stat.  L..  '^fltH);  tut  .lulv  tr.,  I-^Til.  fhajiter  a<4,  »e.-rion  211  (l(i  Slnt.  I,..  :{UH;  a.'t  ni 
Man-h  1,  IHTr),  elmpler  llo  (t  Sup.  Kwv.  Slut.,  I4»j,  and  the  a^-t  of  June  '2:i,  1S7», 
rhapt«r.i'j,  iw<.'liou  2  (1  i^iip.  Kuv.  Stat.,  4tM).  uudvr  which  ttR>  edition  of  \SS1  wa« 
pnhlinhi^l  i . 

"('otijjieBS  lum  lhr»e  tlmea  reeo;{ni)fetl  or  approved  exialing  regulationa: 

'M.  Tlienft  of  April  24,  181R.  elmpter«9,  wction  fi  (3  Stat.  I...  2iWi.  pmvidwlthat 
*tlie  n'tfiilftticmn  in  lone  lie  fori'  the  rt^doftionof  the  Amy  be  rerojmi'-^^'i.  a"  far  iif  the 
caniu  shall  \>v  fi-iiml  ftppliralile  to  lite  Bervice,  aubject,  however,  to  cuch  altenitiotiM 
BA  the  Sorrelarv  of  War  ntnv  iidopt,  with  the  appnihation  of  the  Preeidenl.* 

"2.  The  art  of  Mflroh  2,  1^21,  ehupter  lit.  wvtion  14(3  fitat.  L.,«1U).  enacted  'that 
the  ayrtem  of  '"general  rsKuhitious  (or  (he  Armv"  conipiletl  by  MMJor-(!>eiierul  Scott 
ahall  be,  and  ihi-  Baiue  in  hereby,  approve<l  aim  aiioptisl  for  lim  tiovemuieiit  of  liiu 
Amy  of  the  Unil«d  States  and  of  the  militia,  when  iit  the  tvrvire  of  the  Unit««1 
Statw).'  Thia  section  waa  oiieonditionally  repeale<l  by  the  H4.'t  of  Mav  7,  IH2'J,  ehaiv 
l<>r  fift  (3  ?tat.  L..  (W6).  Aa  to  this  u<rt  Allorney  General  Wirt  adviso'l  (hat,  uotwith- 
stjindinc  »nich  repeal,  the  rc^latlonft  haviiifi  n-celverl  the  ranetion  of  the  President, 
continued  iu  force  liy  the  aiilhuHly  of  the  Pre«iderit  in  all  cwm  whert)  they  did  not 
conflict  with  pot^ilivo  k-ici ■elation.     (1  Opiii,,  549.) 

"3.  The  ai-l  of  July  2y,   IS(M),  chai>ter  2yn,  »ection  .'i?  (14  8tat.  L.,  337,  S3«}, 
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As  to  the  t)ubject-matC«r  of  reguktiona  for  the  government  of  the 
Army,  no  diatiact  line  i»ii  be  druwn  tueparuting  the  President^!!  (vnKti- 

Ki]uir<::(l  the  8ccret«ry  of  W«r  to  |irepttrc  a  cxtlt-  of  n-giilatii^ns  for  the  ^ovt-rinnenl  of 
tla-  Arniv'i  and  ituu:!!*)]  'ttie*  vxi«ljti|:  nmilHtioui^  tu  n.-niain  in  fonx-  until  C'vognw 
gJmll  havu  iiott.-«l  uti  fuiil  n-iMirt.'     No  t^utTi  lurlioii  liHf  Ut-ii  Ittkfn. 

"It  b  wHI  wllkilthftl  Army  repilHlidiwvrlwii  <Hnvtly  iiii]>rovod  by  CongrcM lure- 
Uic  uliMoliitt!)  foTTPof  Ikw  vtimilly  ultli  i>tli<.T  liV'^'lKFivir  lu-tj^  iiiitil  n>]i<;<ii)(.*>l  l<V  tlir 
Bwne  puwer.  0>iiicrcM«  in)  treul^^l  Tlit-in  nlivti  it  i>ut«i-<l  thnu-l  of  June  ^,  lH7i,vb»u- 
leraiS  (17  Stat.  I,.,  ;tt7).  iirovidinj:  timt  Dk-  lifUi  *Ttioiw..i  lliouct  o(  ?Hny  K.  IH,2 
j17  Stat.  L.,  83),  alioulii  not  tx-  Ik-1'1  to  ivik'h)  lliat  [>urt  i.f  {mnuimt'li  1()90  or  ihf 
Revvod  Annv  R^u1flti(m8  of  IH«>:twJth  wJucli  U  aj>r»>art.Hl  to  ho  in  conflict,  thii8 
recofrniiinK  ifii^  nynlalioiui  aiijintwd  by  CoU|;n;ini  in  tliitt  yi^ran  liavinn  tb«  Munv 
forcf  «!•  CoMi;n.<«iii.iniil  eiiuclini-iili^ 

"On  tliPolhfT  lionil,  it  i^  jiitt  iix  wrll  tvttlod  thai  rr^lationx  nnt  no  approMil  Iwve 
lh«  f<ir<e  of  law  only  when  foiniftiii  on  tin-  Pn^jtiiU-nt'n  iMntitittilioiial  jiowit»  tt-  o-ui- 
mancloi^iii-vtiier  u(  tlie  Army,  or  arc  " foiunslviit  willi  aiol  pu|i[ilt^uieiit«ry  to  \hv  »l«t- 
nl«t  whi<7h  Iiavp  Imn^r  pjim*i«*il  hv  Coiijrn*s  in  refprenoelo  tneAimv.'  (Svnmml's 
Caw,  11*0  r.S.,  4ti,  affinoing  Sl'C'L  (Ik,  IM;  Reetl'a  Caae,  101)  U.k,  t>J:  *S*uitli  «. 
Whitn**v,  ll«v/.,  IMt;  liiit^-l  Sutw  r.  Whitnev,  120iVI..47;  Wavniaii «.  Aiutliard, 
1(1  Wheal,  43;  !Imte(l  Siatf.n  r.  Kliason.  Hi  fVl.,  2H1;  I'riitrtL  Sut*^  r.  Frpenjan.  3 
How.,  aiyll:  Kurlit  r.  .Moltltt,  US  U.S.,  MS;  Vnitwl  Slatr-  •:  W.-l-ttr,  '_•  War*-,  fW; 
I'niled  Statra  r.  Mauriiv,  2  itrocli,  lOCI;  Ffrr«n'f  Cnt^.  3  ItciitHlU-l,  447;  Unlcs  r. 
Fli>trh(T.  1  Minn..  '204;  1  Onin.  Atty.  Gen.,  4ti9,  A47;  2  id.,  22.'i;  3  iiJ.,  8&:  B  id.,  10, 
2lo,  »e5;  1(1  id.,  41.S;  16  tU,  3a) 

"  Wht-lber  a  rppi'latiou,  the  validity  oi  whkh  is  draim  in  question,  b  wiltiin  Uie 
nini>Itliuioiml  [wwcrof  llic  president  to  i^mtmiltnil*',  or  whpther  it  Itac  iwen  approred 
by  t'onim.'H<,  or  wlivtlu-r  it  'iii  4?oiiMiiiteriI  nith  anil  t^iipplr-iiiii'iitKry  to  the  Mtatutei^* 
Hrv  jiidi(-i,iil  ijo^.'^lioii!'  not  alwayefree  from  ditfifukii'p  oi  dctvruiiiiation. 

"In  the  li^ht  of  tht-n.'  vivwe and  the  aiiljadi4-ate(1  i-juvt-  wu  t-hall  exatnine  the exieC- 
inff  reilulaiiouH. 

"The  itTweat  rpfrnlaiintis  are  oontained  in  the  editinn  of  lf)81,  published  under 
anthorilToi  the  act  of  Marrh  1.  lR7fi,  cliaptPT  l]/i(l  Hup.  Rev.  Slat.,  140  (,  wliich  direrta 
the  I'nwident  'to  makf  and  piihlif<h  rejfnialion!)  for  the  B**vemment  of  the  Army  in 
aivonlan<f  with  esiwlinK  lawp,'  and  uiidcr  the  art  of  June  23,  ISTft,  rha;iU'r  W,  hv- 
tion  2  (1  Sup.  Kev.  ^^tal..  4i*4(,  whirh  hirlhpr  direilii  the  Prvsiiifut  to  'i-hum'  nil  thr 
reirulationn  of  the  Army  and  seneral  ordeni  eiow  in  fim-e  to  be  codilie«l  and  publishe<l 
t«)  the  Army."  ami  nojvides  fiir  the  exixuiwa  of  the  work. 

"An  prom  Client  (I'd  in  this  e^lilion  they  contain  order!)  and  rcgolBtionfl  irf  four  differ- 
ent rtarww  iutemiinKled.  At  the  end  of  each  tbe  earlier  authority  for  it  is  specified 
by  a  note  in  brat'ketf. 

"1.  tteneral  unlena  which  he  llht^  Premdent)  has  a  ri^tht  to  iaaueiuider  bis  con- 
attlutional  preropitive  of  'ctimmaiider-in-rhief  of  ttiv  Army  and  Nav>'  of  the  t'niled 
SlBlfH.'     (roiii>titiiti(>ri,  .\rl.  t1,  Mrc.  2,  {Mtr.  1.) 

"'J.  Ilejiftrtnu-ntal  rivulatioiii*.  undtri?*ition  Jbl.  lieviaed  Wtatotw.  aiithoritirt^  the 
bewl  of  e^i'b  (b-|iarliiienl  to  '  prv-cribif  n*gnlati<»ni<.  not  iricoiMiiiileiit  with  law,  [r>r 
tlietn>\C'rtinR-ni  of  hit'dfimrluieut,  thi-couaiu'tofotnccn-aiidi'lfrkf.  Iliedtutribatiun 
and  irt-rfi.rmani'^  oj  its  hu«in(i*e",ftnd  the  custody,  use,  and  pn^sen-ationof  i«  records, 


imjiens  and  jjro|ifr1y  a|>perl«inir»(i  thereto,' 
-J.  tUvulaiioiii^  iioi  ap['Pi>vcd  by  Coiifii 


approved  ny  LoiisreM!,  but  insde  by  tbe  PrcHideni  in  tbe 
exem**'  (o  U-pnl»Iivo  aii(lii>rily  roiifcrn-d  Viv  tbe  acts  wlKive  riteil. 

"4.  ReifulatioiJuexiin'N^Iy  uppn.>ve<i  by  C'oiiitre«e." 

The  exwutive  n'^iiatiotiH  of  the  Rriticb  military  ailminiRtmtion  oonfWt,  prind- 
pnlly,  of  tbe  Itiilea  of  Pr<K'i-»)ure,  tbe  tjui'eti's  Ki-Kulaliona,  Itoyal  Warrant*.  an<l 
Ordei*  in  Council.  The  Kule«  of  IVocwiurt  are  authorize"!  bv  tbe  Amiy  Act,  and 
prescribe  the  reifulati<m.*  (or  the  formation  of  milirary  fviurts,  tbe  trial  of  offBUflei?, 
and  tbcexenitit'Biof  seiiteuoeji;  t  be  tiiieen'sReKnlatinna  relate  tot  he  intwor  economy 
of  c«r\i»,  tbe  maintenance  of  ilinciyiline,  and  the  i"'w "tw  and  ilutief  of  commanding 
oflicerw,  and  Fii|ipleio«-nt  ihe  Anny  Ael  ap  to  offenoen  aiiaiuHl  enlifHiiieiit  and  the  dit^ 
ixmal  of  priwonfm;  l^<yftl  Wnrraiit."  presicrilie  the  jionnanent  rivnlatiotiia  lu  to  ttie 
lR>veninicnt,  diF<i-ipliiie,  [>«y,  promotion,  and  itiuaiiion»i  of  t*er^ice:  and  Orders  in 
Council  ar^  rejnilnlions  ttiaiie  by  the  Crown  wilh  the  ad\-ice  of  the  lM\-j*  Council,  in 
rvftanl  to  routtcrx  t>f  itn^t  iin|H>rtan<-p,  Mich  ax  the  drntief  <>f  tin-  iriilitJary  when  on 
boanl  public  ghi]je,  tbe  duties  of  Lb^  nititv  of  '■■luimander-ia-diief  and  other  great 
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tutional  power  to  tnuke  them  from  the  (■otwtitutional  power  of  Con- 
gres!^  ^'to  make  ruleH  for  the  goverainent  and  regulutioti''  of  the  land 

military  iiHirex,  etc.  Koyal  Warrants,  <h-iifnU  0^ie^*  (afft^liiig  iluty,  (litu-jnliii«, 
oii'l  t^^ueral  ftHciency),  iiikI  a[uvQ(lm{>iitci  'ti  [In-  Qiwen'^  Kt>;ni'Atioo8.  an  publii^heii 
in  Army  Oniers.  Bisidi'fl  the  ntxive  there  an?  HPparate  n>fiiilatii)nH  fur  the  MilitiA, 
Vwfinanrv.  A1h\  Volimtetr  Fontwi.  (Pratt's  Military  law,  London,  1892;  IiiuiIit'i' 
Oullinra  of  Military  Law,  lt*«7.) 

[Tniil  lowjiri  ihf  cliwt?  of  ilir  la^i  ivntiin-  there  appFfln*  lo  have  l>wn  no  amhnriiHH) 
tyiit4.-ni  'if  i^iii-rul  army  n>;iilatiiiiih  iii  exinlerire  in  hni^laii'l,  eai'h  <.'ol>ii)^l  tiavins  his 
own  BiauiUnjt  unltfre  fr>r  tin*  ili(->iplinf  aiitl  exi-n-im*  of  tin-  reiriwifiit,  fi>  that  "tn*-re 
wa»  not  any  rtan«lar<i  of  uniff«rmity  orof  eHirienry  bv  whii-h  rir.ijfrt*w  i«i  Iheniilitary 
Hrt  coiil<l  Iwleeted."  (C1<h1«'«  Military  ami  Martial  Lair,  2^1  en.,  p  55.)  In  1788 
"A  (.'ii|l(X'ti<in  oi  Rtsiulationa  ami  Onlifw"  vrae  iwm-il,  and  thii'  mwiuj'  Im  have  been 
th(^  tint  uiithnntativc  iHimc  of  siich  a  system.  The  warnHitv  n-miLs-tionj^  were  col- 
lertet)  and  imned  in  IKC)7.  and  the  'M.iciienil  K^Kiihitiun"  and  f Jnleni  for  the  Army, 
AdjuUnt  "fi'Ui:ruIV  OlHri-,  Ilun^e  (iuardf-,"  iu  l(*ll.  A  cidletnion  ui  army  ri.trulalii)iu 
hr  Thomii"  Sinic*  wat?  [xihli-'hiil  in  1772.  under  the  title,  "The  Militarj-  Ouide  (or 
VutiiiK  i.MIi'Vi>, "  Imt  Ihw  jiuKlii-Htion  liad  mi  oHiciat  "wnriirm, 

By  Uiv  torui  "i^jvtviu  ul  unuy  rt-icuUiItnni^"  it  luvunl  ati  ti:utbt^>nz«.-d  pubtiLVtiou, 
nacn  M  i>nr  Anny  Ho^iiliitinn?,  otni'inlin^  "i  ^i-nentl  rule*,  miv1f  by  Ihu  exwntlve 
aiichoritv,  (or  tin?  if<n'i*rnnteiil,  interior  wH>nritnv,  and  inwtnictivin  uf  liieanav.  and 
t\w  oiJiuiui^-t ration  uf  itn  affuirv.  Tho  inual  uttlvd  L-xvL-iitive  rii^ulalion;<  uf  thu  Knliiih 
military  sirvif.',  wlii^-h,  within  ft  U'lStKiuprclien^'tvc-.  hni  most  important  Ht-ld.  were 
indeM  a  vi-ri'  i-oinnli-li?  i*y>item,  wlicrp  llip  Artt('3«.v  ij/  War,  whtfh,  iM-fore  thi^  cnat'l- 
meiii  "f  ilK'urmy '(isi-iiilim'm-i'if  \h'v,  o)iistini(ed,  t'l^roihor  with  iliuinuiiny  act,  thu 
rMo  of  di.Nci)ilin4'  hy  vihii  li  th.-  Ilrifi.-»h  Hrniy  wnn  tt'ivorneil.  Thi-  s.ivi-ri-it:n'  stJIl  hni* 
(uiidiT  th*t  Aniiy  Act  I  iHiwer  In  iiihV**  Arlirit-ii  of  War,  lint,  owtnji  lo  thw  elaimrat*-- 
nt*s  of  ihi^^tutniory  coiU;,  it  it-  n-Kanlfda-i  iinproiHibK-  lluit  llHM'Ki.TimM>f  lliin  jiower, 
for  th*-  iinri««*  <■<{  jirftwribin);  lln'  ]inni-hnir'nt.-'  (or  military  r.ff>-n*i^,  will  ever  aj^in 
l«*  iie<i'(i?««ry.  Fur  a  Hhon,  but  vi-ry  i«iijd,  (■kttcb  u(  ihe  hiatory  of  thii'  law-nia)(iin{ 
hy  pn^^riigntlvp  ami  by  exi-^'urivt;  r^ilution  authnriKcd  by  flatnti-.  ik-l-  ICncydo|>Lnl{a 
ItritannifH.  litlf  "Military  Ijiw."  In  IKWn  work  t>iitilli^l  "An  Abridkcnient  of  th* 
Kiitfllnh  Military  I>iH'i;v]im.-"  wax  publLtfliLvi.  It  t")tiiiLi^tc>d  |>riu«.*itiHlly  orilrill  tiitul.i- 
ti'^n;<.  Inn  iilAi  relait'd  ioeni-ani]iliii:,  wrriwinn,  iruardit,  and  "Vounwlf  of  warorronrtrt- 
rnnrlial."  Hi>nii-inti-n-)>tin>{n-;jnlariiin«ii(  tlii-tiniiMi(  Ijm-en  Ariri*-,  ^^^VIlllvdi(^•o^l■n.■^^ 
in  till.-  tv<.'or<J  oIVkv  of  ihv  BrttLt^li  >IuM.-niii,  urv  ]iubliBUi-d  iu  ihu  Juumul  u(  thv  Mili- 
tary 8<*rviiv  liHtitiitinn  f'lr  No\*cinli<T.  Wi~. 

The  RnU*  of  Pr<H  nlnri- an- Hiitlionxvl  liy  the  Anny  A<*l,  in  llw  follow  in«  terms; 

"  \.  SuljjtH-t  li)  thy  |ir^vii<i^tiui  of  this  avl  llvt  Majc«ty  may,  by  rmee  Uj  'h.-  (ti||:niHi.-<l 
iindrr  Iht*  hand  of  a  wrnMary  of  stthli:  from  time  to  time  ninki*,  and  when  made 
ni|>eal,  alter,  or  aild  to,  |m>viM<inM  in  n^jwo-t  of  Hw  follnwinji  uiattMra  or  any  uf  tlwut; 
that  i»  to  aay, 

«)  The  nHwmMy  and  pmrwIiiiY'  ni  ronrts  nf  iTjqtiir>'; 
b]  The  eoineiiinit  and  rr-nstituticij;  nl  lonrtn-iii.irlial: 

ic)  Thf  adJQummeni,  diinolution,  aiid  Nirciiis>^  of  rourti'-manial; 

ffl)  The  prcwediire  to  tw  ol»«-n'e<l  in  IriaU  by  «mrt  martial; 

\t)  The  ointirtuatioii  ajid  revision  of  tbt;  findinKx  and  nentemx^  of  t'ourta-martial ; 
tavA  enublint!  the  anlhuritv  haring  powi-r  under  r«vlion  57  of  this  att  to  eummute 
sentencH'H  to  Mibi^litute  a  valid  wntcrnt-  for  an  invalid  Bpnt«?nw  of  a  court- mart ial; 

(/)  The  i-arrii-ini;  into  etfei-t  Hent^^iires  of  voiirtst-niartial; 

iff)  The  forniH  of  onlen'  to  lie  made  tinder  the  iinivbiiona  of  thin  ant  relating  In 
coiirtmtnaittal.  pi-nal  (ter^itnde.  or  iniiirL-Kninieut; 

(A)   Any  niacler  in  ihijt  aei  direeted  to  lie  fin-i^'ri liei  1 : 

I")  Any  other  matter  or  ihiiiK  exi««lieiit  or  net'n«ary  for  the  pnriwHp  of  eurryiuK 
ihiK  art  Into  exreiitinn  fo  (ar  an  n-lalis  to  Ihe  investigation,  trial,  ami  puuiahmetit  of 
))f[rii>>e)»  Irialil^nr  pintiiihable  by  ftiilitary  laM'i 

"2.  I'nntdeil  always  that  no  nni'li  rnliw  i^h&ll  ixinlain  aiiytliini;  i-outrary  lo  or 
Inronjtistint  with  the  provininnH  of  this  art. 

"S.   All  ntW  niHile  in  |inr>iiiaii<'e  of  thin  Ne^iion  nhall  l>e  jndieially  noliceil. 

^'  4.  All  niW  nwiih'  in  inirsiiHTue  of  ihi"  i<t^-tion  Ahall  Ih'  laid  litdiire  I'arliatni<ul  ax 
M>nn  a'4  pni'Citk-nlile  after  they  are  luude.  if  I*artp»nit?nl  lie  then  oiTtinf;,  and  if  I'arlia- 
meJii  lie  ri<.f  then  p-ittinK.  a«  lo-'ji  ao  jiraetiuable  aft«r  the  U.-vinning  of  thv  llicn  next 
seaviun  of  I'arliaiiiutil." 
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force-.  Ueg-ulutions  are,  when  they  nAnU'  to  miIijVcU  within  the  foii- 
Hlitutionn)  juriKdu-tion  of  CoDgrcsK.  uiKjUn^tit^imhly  vf  a  lej^irtlativc 
character,  and  if  it  were  pnirticaMe  for  Congress  cuiiipletcly  to  regu- 
late ihe  iiiethodg  vf  military  iidniiQUtration.  it  mi^r|jt,  uuder  the  Cuii- 
stitiitiun.  clu  »o.  But  it  is  entirely  itiipractlciihle.  and  therefore  it  14 
it!  a  yrcnt  measui-e  left  to  the  Prei-ident  to  <lo  it.  So  far  a-*  C'oug^ress 
rhoo-scs  tw  exercise  it->  jurii-dictioii  iu  this  respect  it  occupies  the  (ielU, 
and  the  Fi-f!.->ident  caa  not  eocroaeb  on  it.'  lint  when  it  doeH  not  aoo 
6t  to  clu  so.  the  President's  power  i."*  of  iiPCH>s.sity  calliMl  iritti  action.  It 
i*.  indeed,  of  the  coiumonejit  occurrence  for  (.'ongress  to  i-eguhite  a 
subject  in  part  and  for  the  Executive  to  reguhLte  $otuu  reuiaininy;  part, 
and  till-*  without  any  pretense  of  statutnry  authority,  hut  iii»on  the 
hroad  liasis  uf  constitutional  powor.  We  thus  have  a  leg-islativv  juris- 
diction and.  subject  to  it,  an  executive  jurisdiction  extending  over  the 
same  matte]-.'  It  could  not  Uv  otlierwiM-.  (.'oii{»-iv,hm  can  nnt  ivjjulate 
all  the  details  fur  the  execution  of  all  tlie  lawi^,  and  the  atithorttj' 
cbai^^ed  with  their  execution  must  therefore  eanic  to  it8  aid.* 

'2  0|jiii.  Atty.  <ieii.,  Zil;  tl  .U,  10,  216. 

'Tlte  War  I><-p(trtiufrit  hof  recokfiiiztnl  tliiv  by  itit  approvsl  ol  Hit!  folkrwinir  vitru'»: 
"The  iwne  nf  iniplirnie  dipchiirvos,  or  ivrtilit-atps  in  lieu  ol  loiEit  ilifo-harfiCA,  in  11  mat' 
ttr^iver  wtiieh  Imth  CAmjtn-^i  and  thr  I'l-twiileiit  liHveoontrtkl,  Hie  (ofiiht  hy  virtue 
of  the  iiower'to  nuikc  rnkw  (or  the  jovcnniient  niid  rfi^uliitioii  of  tho  l«rnl  an"'!  nA\-»I 
f()r<'r«.  Mini  1)11.'  lutlpr  )>y  vJrliit-  nf  hin  )ir>wi.-r  iu>  cxeoitivi*  aitd  comiiiMiiiler-ii)- 
chk'f.  Tin-  jHiwiT'if  <.*uiij(r\i*  i».  bowevtr,  the  siiferior  i^jwer,  ami  tliere("re  u'.>ili- 
inj;  in  c^mtliii  with  hiiv  rt'iriilii'oii  en  the  nuh)e<"t  tnadehy  Coiigri*^  t-.tn  leiKiIly  lie 
pn-wriln il  liy  ilu-  I'riwicl.-iif,  l.iit  tlie  fact  that  (Ioiiki^''*  huw  mniln  a  nijtftlaliim  [lurily 
covtrinn  \\w  »ul"ii.''jt  'Ux*  in'X  uike  awuy  from  the  Prvsideiit  hit*  jH'wer  lo  niakv  a  rvg- 
ulalimi  n'latitigi  l-i  ihe  \mn  not  cuvi^re*).'' 

'  tt'irjlhmii'rt  Mililury  I-hw,  11.  20,  note. 

"If  il  iviliinnilt,"  imy  Jn'i}R*Coo(er,  "to  point  out  th«jireciw  lionndarr  which 
H']iitratee  IcirialHlivi'  fiviin  jiiillcia)  'liitiep.  it  b  Hiill  aioTv  difnrult  tu  <ltH*rininiate,  in 
)iarti('iil»r  omen,  t>etn-eeii  what  is  iimporlv  leL-iflUtive  and  wlint  in  properly  cxecutivB 
duty.  The iiiiUi-iriiy  thai  iiiakeathi-  la\v^hai:lar>;t'ili>'cn;liMiiiri<)«l(fnniiiiiistIio  means 
Itiroiigh  whi<-h  they  shall  lie  esis-iite*!:  and  rhe  [rtTfoniiamv  of  iiimiy  i|iniii>  uhirh 
thevfimv  jiriiviilii-  f'«r  by  luwtlu'y  iiiavrefen-ilht-'r  to  llie  (.'liii-t  fxoi-iitivi-iif  Iln-Stale.or, 
at  tlii'irLiptioii,  tuaiiY  uther  exwutl've  or  uuiueileriBi  ollici-r,  or  even  In  a  in^reon  epe- 
rially  naiiHil  fur  the  dniy.  What  can  hv  <Ieriiiilely  mid  on  thix  »tubjwi  i^  ihi:?:  That 
iitich  )M•^k(■n>  »»  an-  cgtei-iaily  i-nnferreti  by  tlie  comttitlitinii  n[x>(i  the  ^jvcriiur,  orU|iun 
any  other  !'pet'ilie<l  uthcer,  the  le^i!>lutiire  ean  nut  i\>>juin'ur«iilhunxe  tobe  i>erf<inne<i 
l)y  any  other  officer  or  authority:  and  from  thuM<  diitiej>  whieh  tlie  iMiu>titnti'in 
re<|iiirea  of  him  he  Liin  not  In;  exeused  by  law.  Hilt  Other  |iOwen<  or  diitit:«  the 
exevwiive  ran  not  exercite  ora»«uine  eXLVpt  by  kiiielBlive  aulliority.  audthe  {H>wer 
whieh  in  itf)  di.«crvt)<in  it  contera  it  may  aliwi  in  ita  dinTetion  withhold.  i>r  e'>ntide  to 
otli<-r  han'ta.  Wliether  in  th<i!>e  i-iwe«  when.'  ixtwer  in  iciveii  l>y  the  oinxliliilkm  to 
Die  Kovernor.  the  leififlatore  Imve  the  «ituu  uuthorily  \»  iiuiku  ruits  fcr  the  exeivi«.' 
of  llie  powiT  that  thfy  have  to  mulct  nihv  !■•  tfiivem  thi-  prvK'eediiii.T'  in  the  coiirtis 
may  jterhap"'  be  a  quwtion.  It  would  i«i-eni  tlial  thii«  ■iiii»l.  ile|iettil  ift-nemlty  ujmU 
the  naturt;  of  the  iiowur,  and  upen  thv  uueatiun  whether  the  o.>ti»tituli<.ii,  in  lojufer- 
rin|{  it,  hao  InnnMietl  u  wiflieient  mle  lor  its  exercise-  Where  coini'lele  ptiwerto 
panton  if  «\>r)(erre'l  nixui  the  executive,  it  iiiuy  Ixi  <ionh1«d  if  the  lix>^Iattin-  aran 
uiit>(m>  nvtrivtiuu)^  under  the  uauie -d  mlw  or  riflciiialiuns;  but  where  the  iiiivenior 
ih  made  commander  in  eliief  of  the  niiliUirj-  (nm-m.f  the  ."^tale,  it  i-"  ohTOiiLi  ihalliin 
authoritv  luUPt  lie  exeR-iw<J  under  WK-b  pro|>er  ni]e»  lu-  the  IeKi»lature  iimy  pri-»i  Hlie, 
ItcTAitHti  iht^  mililiirj'  (onti"  are  theiiiwlves  imdur  the  ciuiml  of  ihe  U'l^hiiure,  and 
military  law  in  proitcritHxJ  by  that  de{)«rtu>fent.    There  would  he  thiF  Hear  liiuitation 
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Sn.  «1»),  Rs  t)ciM-eeii  th*'  l4>(fii*lative  ami  jiulinal  [lowers,  Congress 
miiy  rc^nliity  tin*  procedun*  of  the  FedentI  roiirti?,  Iml  in  sii  far  a«  it 
<Uh"<  iKit  ilo  it  the  i-ourts  may  prp.srrilH'  their  own  re^jiilalioTis.  And 
th'\H  is  in  fact  the  cxistlntr  coiiriition.  Coii^i'^mh  I>iin  exen*i.-*eil  tbe 
power  ill  jwrt,  leavinjj  i(  to  Ihe  i-ourt^i  to  re(^[liite  whnt  i1  Iihs  not  pro- 
vuhi\  for.  OmrtM  nin  n<tt  i-xcrcise  thoir  jiiriMflictlon  wiiliont  rnWv  of 
priM-efiiirc,  nnH  nwfrtwinly  hiivc  ih^  orijrinal  pniwi-r  of  adopting  their 
own  whi-n  thr  li'jfislutiirt'  din's  not  i>re«i('rilM'  th(*m;  just  as  tho  Presi- 
dent (Mti  not  cxpnisp  his  power  jls  cnmnmndt^r-iii-ehief  without  the 
power  to  makr'  cn-deiN  f(ir  the  rejjiilation  of  the  Army.  In  fiu-t,  each 
bnmrh  of  the  flovi'rninent  the  lejjislative,  exwutive,  and  jiidirini — 
bis  tho  orig-jnal  powt-r  of  inukinj.''  rojjulations  for  the  tmnsai-tion  of  its 
bujiineas^niost  manifestly  so  when  tho  Im-^iness  is  of  direct  constitu- 
tional origin  hut  the  h'^inlutive  has  sometimes  a  jurisiUelion  over  tho 
regulations  of  the  other  brunehes,  and  when  this  happ<*)is  it^  ]uri.sdif- 
tion  is  superior' 

In  speakinjrof  the  power  of  Congress  over  the  a'hninistration  of  the 
atfairs  of  the  Army,  it  is,  of  eotirse.  not  intended  to  ineliide  what  would 
projM^rly  conic  under  the  head  of  t.he  din-etinn  of  military  rtu)vernents.'' 
This  lieloujir^  to  command,  nnd  neither  the  power  of  Congre*-*  lo  ruii« 
and  support  armies,  nor  the  power  to  uiake  ntles  for  tho  ifovernnient 
and  ix-jfiilation  of  tbe  land  and  naval  foreoa.  nor  the  power  to  de«.*tai*e 
war,  gives  it  the  eommand  of  the  Anny.  Here  the  constitutional 
power  of  the  Pi-esident  as  commander-in-chief  is  exclusive. 

When  Congress  fails  to  make  rej^ulalions  with  reference  to  a  matter 
of  military  adniinistnitinn.  Init  eirhev  expressly  nr  •.jlently  teavt*?*  it  to 
the  President.  Ui  do  it,  it.  doe>  not  dcleg;ate  its  own  legislative  (xiwer  to 
Mm,  l>e4'ause  that  would  Hi>  unctmstitutional."'  but  f  xpressly  or  silently 

iitxin  thp  jmwer  nt  the  lefniilEtnK  to  prvM-ritie  nilen  for  the  rxeeutivn  department; 
that  tlit'v  rtiiiHt  nut  l>t-  •lUi'n  iw,  miilL-r  [ireteriNe  nf  reLiiIdtinn.  itiveMt  the  cxt^'Ulivi-  ttt, 
or  jirecKi'lw  his  ■.■xcr.-ifiiiij,  any  'j(  his  fonrtitiitkHuil  ^irvrujpitivwt  ur  powt-rn.  Tb'we 
mattere  wbiirh  the  ^ini^litiitiuii  fimrilically  irouluUw  to  birn  tlit-  lei^lBture  i«n  not 
■titvcttT  or  tmlirecllv  take  from  tilti  cuntm'l."    (Ccjolev'tfCoiuftitutiuiial  Liniibttioiifl, 

IK  mri 

'  L'lultT  ihc  OoDstitntiun,  each  house  ol  Congiea!  il(!t«miint»  iti*  owu  ru1u<  (if 
|irtR-ci-dinp'. 

'  Hemtiiic  V.  Pbiw,  f*  How..  G15. 

'Id  M>c('iitl'i>  Ciwc  ('i  I'hilad..  :i*i&).  tho  court  said:  "Of  coorve  CoogrosH  cun  not 
(■ont>ililiiti'>n»|]y  >l>>IeKHt«  U<  the  fr^-cWieiil  k-ui^lstive  poweni:  hnt  it  miiy,  in  rnnfer- 
rliiB  piiwiTs  ivnifliluliuiinlly  ixumsal'lt-  by  him,  pri'srrilt',  or  utiiit  prvHTiliiiii;,  piw- 
ci«rnitfn  I'f  thi-iriuimini-Trali'iii,  nr  dibv  sptiiaily  authorizi'  him  to  irmke  itie.  riilce. 
Whin  (_'oi:)(ntB-  ni-ilher  p«»>rilie8  them,  nor  ifX|)rewly  milh^iriv.™  Iiitn  Ut  make 
thvm,  lit*  huH  Lhu  aulliunlv,  iiihcreut  Ui  the  jjiiwcre  uuufurrvd,  -ji  mnkinic  r^ula- 
tions  ne«.*«rilv  iiicidcotfi!  to  their  cxi-rtw,  and  of  ohuoehig  Imfween  le^itininle 
allemHtiv4-  niinlvn  nf  Ihi-ir  pxvrc-iw.  Whether  hia  Hulhurily  ettcails  fiirthi-r,  auil 
fJiablifi  hiiu,  withuut  vxpnMH  authnrity  fruui  Cuii|tr«i9i,  tu  uiske  rfsuUtidiKt  wliivh, 
thonjrli  inridi-iilal,  Are  uot  nw^-f^arily  »o,  is  a  di(fi'r(.-nt  ■jn*wtiijn.  When,  however, 
Cougn*'.  in  ('nrifiTriii(£  it  |»iwiT  whidi  it  iimy  viv]i>!litnrn>niilly  v«<t  in  him,  iml  fuity 
omlu  to  [>ri-K-ii)Hj  n'tfulatiuii;'  of  il(<  i^xvr-W%  htit,  Ufi  iti  Ihe  tTisuiil  »iac.  ex|in;»<ly 
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give*  him  the  opportunity  to  call  hid  execulive  power  into  play.  Il  in 
porhap"  imt  easy  to  explain  why,  if  I'cgulatiuns  may.  under  tho  Con- 
fititutiuii,  hi>  iimde  Imth  Iiy  the  legislative  uod  exeeutive  bmiithes.  one 
Mbould  liave  pretedencc  over  the  other;  but  it  is  to  be  uoti<red  that  the 
power  of  Conifre-ij-  U  the  express  one  "^to  limine  rule*  for  the  govern- 
ment and  reyulatioii  of  the  laud  and  naval  fortes."  wberea*  the  power 
of  the  pTp-sident  is  a  <.*on)<t ruction  of  bis  {Hwition  as  executive  and 
coii][nunder-in-chief.  Tho  legislative  ixiwor,  by  the  word*  quoted, 
covers  the  whole  field  of  military  udiuinistration.  Imt  it  is  not  always 
certain  how  far  the  executive  power  may  go.  It  is  not  as  well  defined 
us  ihf  legislativi.'  power,  but  it  is  undoubtedly  limiti^'d  t«  so  umeh  of 
the  subject  as  is  not  already  controlled  by  the  latter.'  The  jurisdic- 
tion of  the  excutive  pow«>r  is  not,  however.  wtLhiu  this  limit  cdextuu- 
eive  with  that  "f  (be  legislative  power.  Ijecause  the  legislative  branch 
of  the  GuveniiJient  has  a  consliLulionul  tield  uf  u[>eratioa  pueuliar  to 
itself,  aud  yet  there  an-  anny  regulations  which  seem  to  be  of  a  Ipgis- 
lutive  iliu meter.  It  is  fiecauM- <if  thix  tliat  dilliculty  souit-times  tx-cun* — 
a  diifieulty  which  ha^  in  the  past  (|uite  often  ttiken  the  form  (»f  a  dif- 
ference of  view^  tjetween  the  War  Department  and  the  m<fouiiting 
oiBcerii  of  the  Trvanury. 

aiithnriz^ti  him  to  iimke  ilu>ni,  he  may,  uithiu  th{>  liniitji  nf,  and  coiu=ifli(>nlly  with, 
thi.-  li>Ktt<lutivt  jHiwt-r  declared,  utakv  any  fuvh  rv^ulMioim  inddtuital,  thou)^  nut 
nectiwarily  no,  to  thi' power  conferrecl,  iw<'onjn;Ms  niit!)il.)iai-c*H))erially  prc«TiV>d." 

"When  flHtiitvM  confer  iKiivem,  impose  diiiiec,  ami  (irfivide  for  the  acpiimplish- 
mvut  of  various  olgtsi-u.  limy  ar*.-  iiwewarily  I'lucln^l  in  ireneraJ  tvmie,  but  they 
carry  with  thL-tii,  )>v  inipli(-;ittinii.  all  the  |>on*crs.  t)iiiii-».  aiul  exemptions  noceaeuT 
to  tu'roiiiplit'h  the  nlijwla  tliurebv  ooutjiht  to  lu>  attained."  (/n  ri-  Nuagle,  39  FmI. 
Rep.,  «aj.) 

"lh>L>  difference.-  betvrcpn  tho  dcpurtrnt^ntit  undoubtedly  is  that  the  lof^atars 
niaken,  the  oxfCiitiv<>  exenitex.  and  the  jiiilicinry  (HtnrtriMW  the  law;  Imt  the  tiiiikt-r 
of  thv  law  may  I'oiinnit  H>im'lliiii{j  to  the  ili>«:r><tiou  of  the  other  dciMirtmcnta,  and 
thf  |in-i-iM^  tHiiindary  of  thtit  power  in  a  niihieel  of  deUeate  and  ditlit-iill  ii)i]uirv.  Into 
which  a  eowrt  will  rmt  •■nier  iirinecvtwirilv."  <  Way  man  •'.  iSimthafil.  1ft  W.,  W, 
ManibulUC.J.] 

'Stv  opinion  of  Attorney  Gcrierrtl  Wirt,  I  Opin.,  o4Vij  of  Altonicy  iiert«r«l  Ber- 
ri«ii,  ^  Upin.,22.'>,  tuid  of  At'tuiiieytienera]  OuKliintt,  It  Opiii.,  10,  KV  ''The  aitthotity 
of  the  Sccrvtary  to  iwtit:  onlcrs,  ru]<ulatii^iu>,  and  bisinhii4nu<,  ^itb  the  approval  ot 
the  rrciiidi-nt,  in  referen>v  to  rnatton>  coniiPi*t*Ml  with  the  naval  «?^ahli.'<hnient,  is 
subjeil  to  lite  iiiiHlilioii,  nei-eMMtrilv  tiui>liiil.  thai  llii-y  must  t>e  cutu«i8T«nt  with  Ibe 
staiiittv  which  liavtt  iKi'n  enu^l(»d  by  t*Jtnrr«wM  hi  referx-cw  v.'  the  Navy,  lie  uiay. 
uith  the  approval  of  the  Pri'xiileiil.  cfttnhitoh  n-kitlatiiim<  in  i-xeentioii  id,  ortiupplo 
nienttiry  to,  l.iLit  n">i  hi  f^tiHict  with,  the  stututvv  detiidntr  hif  |Niwen<  or  conferriujt 
rights  n|Kin  othen*.  The  (•■mtrari,*  lia^  never  Wen  hcM  hy  this  rimrl.  Wliat  we  now 
say  in  entirely  iorisii»tent  uith  ("Jmtiul  r.  l'uit«il  States,  4  Hmw.,  W),  and  /■>  p/ine 
Ke^-vi,  1W>  V.  s.,  i;j,  uixiu  which  llie  (.'overunienl  relies.  Keferring  in  the  Brat  case 
to  ivnaiii  annv  rpffulalion.".  and  in  tlie  other  to  eertain  navy  regulations,  which  kw) 
be<-n  appnivecf  by  ('mifireM,  the  r.Hirl  observed  that  they  hwl  the  force  of  law.  S«e 
also  South  V.  Wliitney,  IKH',  S.,  181.  In  neither  carte,  however,  was  it  held  that 
HW-ii  regulationR,  when  in  conflt<!t  with  the  nc't^  nf  Conrm«.  could  lie  upheld." 
(United  8uImi  i:  fivtimnds.  ISO  U.  S.,  46-19.}  And  aee  Winthrop's  Military  Law, 
pp.  29, 30.  and  note;' and  }  4M,  p.  140,  anU. 
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CHAPTEK  IL 
EXECUTIVE  REGULATIONS  IK  GEHBRAL. 

Before  further  considering  the  ivgulaticfis  relating'  to  one  branch — 
the  military  bmnch — of  the  public  .icrriec.  it  will  perhaps  not  be  unio- 
etructive  briofly  to  examine  the  subject  of  exeeutive  orders  and  ref- 
lations in  jffitet-al.'  Therein  an  iuipiH~tant  diistiiK-tioii  which  should 
be  kept  in  mind  in  tbii«  connection,  namely,  the  distirictioii  tietween 
ofEceM  created  by  !*tatute  and  those  <Teated  by  the  Oin-^titution.  A« 
to  the  foriuer.  the  extent  of  (heir  authority  and  the  manner  of  its 
exercise  ar«  subject  to  the  control  of  the  legi»lalive  branch;  but  lua  to 
An  tiffic"-  n-eated  by  the  Constitution,  and  who-*©  general  ixiwers  are 
utuiied  ill  it.  iiiid  which  i^  nut  by  the  Cunittitutiun  u>ade  dependent 
ou  legiwlation  for  itJ*  jurisdiction.  iU  authority  con  not.  a»  to  thcae 
constitutional  puwe]-*,  Ije  thu»  controlled,  exi-ept  in  m>  fur  tis  the  lejfiii- 
lativc  branch  niuy  refuw  to  \ote  the  uieaus  or  funiish  the  opjwrtunity 
Decediwry  for  their  exerfi»o,  or  unless  the  Constitution  itaelf  vesta  the 
legislatice  lnwich  with  a  -superior  authority  a-i  to  »oine  subject- 
matter  over  which  hotli  it  and  the  executive  or  judicial  branch 
have  jurisdietion.  When  Coagrea^,  by  it«  exorci»e  of  the  legihla- 
tivB  power,  i-reatos  new  subjects  of  political  action,  it  may,  for  the 
execution  of  the  laws  relating  to  theiu.  vest  the  Tresidcnt  Mith 
new  powens:  but  where  the  Pi-esident  is  A'estcd  with  u  distinct  power 
by  the  Constitution,  Congre^it  can  not  coutrol  it  otberwiMP  thau  as 
indicated.* 

In  the  Xeagle  Ctise  (39  Fed.  Kep.  833}  the  Unite<)  Suites  circuit  court 

'Seeftrtlcloor  •'KxeeHtiveR««iil«t,ioiU'"in  the  Am*rirtiu  l,awKe\-5ew,  Novt-mbei^ 
Dwcwnlji^r.  1H97. 

""Thv  tliecry  o(  the  CoHPlirntlon  untUfUl>tfl>ll_v  l;*,  ttuit  Xhv  i/nmt  [■iiw^rs  of  llie 
Govcmnionlart- iliviilt^l  into  w-iianit^  ileiwrtntctilK;  nml  mi  far  lu  ihe^^f  itowen  Are 
(lerivrt!  (null  lln^  r<>i)i-litiiti<j|i,  tht-  de|"irliiifiil*'  may  In?  rtTitanli-i!  ».-  Jrii)fj>fii'l>-iit  o( 
each  other.  But  lu'voti'l  thai  atl  ure  siitiji-it  I'>  nvulaiioiit)  by  tiiw,  uxkIiiiik  the  <ii9- 
rh«r(t»^  of  the  lint ii'H  rt^tiiiii-il  to  Ix"  itiTfomit-d, 

"Tim  exMUtivtr  iBJWfi  i.-«  vi-steJ  iJi  a  Prmiilenl;  ami  m*  far  as  liitt  (Kiwent  are 
derivtt]  (roin  ihc  (njwliliiliMri,  tu'  in  tvydiid  Ilic  tvntili  uf  any  otiipr  tli-jiunnietit, 
extt'pt  in  the  iiimlo  im'wribeil  liy  the  rflitnlitution  thnMith  (hi-  imjM'arhiiiit  jiowcr. 
Bat  II  by  no  meaiif  (oII<iwh,  thai  fvprv  nfllcer  in  fverv  bruiicli  nf  thai  lieiwUnien^  la 
under  the  exchiwiVR  (lirpilion  of  thi-  I*h*i'ieiil,  Fiirfi  a  f>rinciple,  we  apprehend,  le 
no^  anil  ceriaiiily  *«»  iimt  W  ilaitikH  l>y  Ih**  I'resiflenr, 

Tht're  are  tfrluin  jKililicat  <iiiti«"  ihiimwiI  upon  many  ofiicetn  in  the  executive 
clepuruiietil,  thi'  ilit'i-hante  of  wliii-h  in  luiuiT  lli«  iljivt-tiitn  of  thi*  Ppesi<leut.  But  il 
u*4>ul(l  be  an  ulaimiu);  iloctriue.  that  ('onRrww  cati  not  imp«»t'  npon  any  cxenilivc 
otHoer  any  -iHty  Ihev  mav  lliiiik  [in-ifi,  nliuh  in  not  rcpumiiint  lo  any  ri^hlj* 
fiwun"*!  ao'I  iirotectfil  hy  ifn*  1'on.Htilutioii:  aiitl  in  inii-h  t-aaa*.  tht-  duly  and  nwiHHi- 
stnlity  itrow  out  of  ami  are  sultjwl  t.t  (ho  c-onlrol  of  ihp  law.  and  not  to  the  dircellon 
of  the  rreeiiient.  And  this  is  t.-uiDhati<:iiUy  the  cuee.  wheru  the  duty  enjuiowl  ie  of 
a  tucre  luinisterial  character."    (Kendall  v.  United  States.  12  Pet.,  610.) 
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said:  "The  power  and  duty  imposed  on  tbe  President  to  'tak»?  (.-ar© 
tbiit  the  liiws  iiri-  fiiillifiilly  exfTiitcd,"  iii'ci'sMirily  *'arrirs  wUb  it  all 
power  anci  authority  new^sqin*  to  lu.'i'ouipli.sh  tin*  objwt  souglit  to  bo 
attained."  And  on  the  appeal  of  this  coj^e  the  Supivuic  Court  (135 
L'.  8..  tf3)siiid:  "The  C«nt<tit,ution.  Mectiun  3,  Article  II.  declan-s  that 
the  PiT'sidi-rit  'shall  take  iiire  that  the  laws  l)e  faithfully  exvvuled,' 
and  he  is  provided  » ilh  the  lueanrs  of  fullillinK  this  obligution  by  bii» 
Htithorily  to  coinniission  n\\  the  oJlit-ers  of  llie  Utiilod  Stati'w.  and,  by 
and  with  the  adviec  and  i-onseiit  of  (he  Seiiaie,  to  ap|x>int  tho  most 
important  of  them  and  to  till  vacaneieB.  Ke  \>i  declared  to  he  cum- 
niander*inH'hi('f  nf  (he  aiiny  and  navy  of  the  Ignited  Statent.  The 
duties  whii-h  an*  thus  imposed  u{>on  him  liit  Is  further  enabled  to  per- 
form by  the  recojtfnition  in  the  Constitution,  and  the  creation  by  act.s 
of  Congi'ess.  of  exofutive  depart niont.'s.  which  luive  varied  in  iiuuiIkt 
fi-oni  four  or  tive  to  spven  or  eijfht,  the  heads  of  wliieh  are  familiarly 
called  ealiitiet  niitiistri*s.  Thene  aid  him  in  the  perfornianee  of  thn 
preat  duties  of  his  ofhee.  and  represent  him  in  n  thousnnd  actx  to 
wbii'h  it  nin  hardly  )tf  supposed  his  jiersonal  attention  is  i-alltHl,  and 
tha»  he  j.s  enabled  to  fultill  the  dutv  of  his  great  department.  exprcs*»ed 
in  the  phrase  that  'he  t^hal]  take  care  that  the  laws  he  faithfully 
eseeuted.' 

'*Ii*  thb*  duty  limited  to  the  enforcement  of  aeta  of  Congress  or  of 
treaties  of  the  I'nited  States  aceordinjf  to  their  ixjtn-M  tt-rmH,  or  doea 
it  inelude  ibe  rights,  duties,  and  obligations  growing  out  of  tbe  Con- 
stitution itself,  our  international  i-elntions,  and  all  the  protection 
implied  by  the  natur-e  nf  the  Goveminenl  under  tbe  Constitution  if " 

And  the  court.  Mr.  .Justice  Miller  dellvtu-ing  the  opinion,  then  give 
a  number  of  examples  of  proper  oeeasioni^  for  tbe  cxoR*i»e  of  this 
executive  jwwer.  and  conclude  that,  while  there  is  no  express  statute 
authorizing  (lie  appointment  of  a  deputy  mHi-s}i»l,  lU'  any  other  ofKcer 
to  attend  a  judge  of  the  Supreme  Court  when  traveling  in  bia  circuit, 
and  to  protect  him  against  usaaultw  or  other  injury,  the  general  obliga- 
tion imposed  uiKiri  tbe  President  of  the  United  Slates  by  the  Constitu- 
tion to  take  care  that  tbe  law>«  are  faithfully  executed,  and  the  means 
placed  in  his  bands,  both  by  the  Constitution  and  the  laws  of  the 
United  States,  to  enabh^  htm  to  do  this,  impose  u|x)n  the  executive 
department  the  duty  of  protecting  a  jitstiee  or  judge  of  any  of  the 
courts  of  the  United  States,  when  there  is  just  rciLson  to  lieJievp  tl 
he  will  1)0  in  iwrsonal  danger  while  executing  the  eludes  of  his  offi 

In  ^Vilcox  V.  Jackson  (13  Pot.,  498),  the  Supreme  Court  held  that 
the  l*resi(h'nt  could  legally  set  a'^ide  public  lands  for  a  military  jK>st 
or  Indian  ageiny.  in  the  execution  of  laws  authorizing  him  to  ('>t::b- 
Hsb  tbem  at  siieh  placeiii  ab  he  might  deem  hoKt,  hut  not  expro<i^j 
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autlionziiig  bim  to  reserve  public  laiidtt.  And  in  Grisar  v.  McDowell 
(6  Willi.,  'iHl),  the  same  rourt  call  atteiitiuit  to  the  fact  that  from  an 
early  iieriod  in  the  history  of  the  (Joverumeut  it  hoxl  Ween  the  pnictice 
of  the  Prewtdent  to  order,  from  time  to  time,  a*  the  exigeneifs  of  the 
public  Morvite  requiivd.  iiareelsof  land  Wlon^jiug  to  the  United  Statei* 
to  be  resorved  f roiu  -sili-'  and  »ct  apart  for  public  use-*,  his  authority  in 
this  n»tpcet  being  recognized  In  tmmerous  acts  of  Congress.  Thu*.  in 
the  Preemption  Act  of  May  ii\*,  1S;H(».  it  wa.--  provided  that  the  rijrht  of 
preemption  {'Oiitcmplated  by  the  act  should  not  ''cxtrnd  to  any  land 
which  ifi  reserved  from  ^ale  by  act  of  Congress,  or  fit/  rrrder  of  the 
I^'&tUlrnt^  or  which  may  have  liccn  nppTOpriated  for  \ii\\  pui*pose 
whatever,"  Again,  in  the  Preemption  Act  of  Septcmlier  H,  1S41, 
'^lands  iiK'Iuded  in  any  reJ4e^^^ltlon  by  any  treaty,  law.  or prorlntna- 
tiim  of  the  PreHtflcttt,  or  reserved  for  r^alinea  or  other  purpose,"'  wero 
exempted  from  entry.  So  by  an  act  of  March  3.  1853,  it  wtis  declared 
that  all  public  lainl-i  in  California  .should  bo  .subject  to  preempt  ion,  and 
at  publii'  Hale,  with  the  ex<'cptiDn.  among  others,  "tif  litmU 
//I/  it/jj,/n:fiit(  (ti/fhorift/."  and  the  court  say  thai  by  '"compe* 
tent  authority"  wuj*  meant  (be  Huthority  of  the  I'lx^sidcnt  and  otBcers 
arting  under  his  direction.  As  to  the  i-eH.Tvati!jns  then  in  (jucstioii  llie 
court  May  that  they  were  indirectly  approved  t)y  the  k-gislulion  of 
Congress  in  appi-opriating  moneys  for  the  constniction  of  fortiticii- 
tions  and  othi*r  public  works  upon  thcmi.  And  in  tin'  case  tif  Swaini 
V.  I'nited  Stnte>,'  it  ha^  l>eou  tioally  j*ett](Hl  tlmt  the  Pre-sidcnt,  as 
r%onmiander-in-chief.  has  the  constitutional  jM)wer  to  convene  courts- 
martial — a  striking  illustnUion  of  an  undeliin'd  cunstitutional  jiower, 
for  it  is  nothing  less  than  the  power  to  ininslitutc  tribunals  with  judi- 
cial jurisdiction  extending  even  to  IriaLs  for  capital  offences. 

Thi'  PreNiHciit.  said  Mr.  Cusliing,  "is  limitiMl  in  Ibc  ex*'i'i'!.-.t>  nf  liis 
powers  by  the  Constitution  and  the  laws;  but  it  docs  not  foIli)\v  that 
he  must  show  a  statutable  provision  for  everything  he  does.  The  Gov- 
ernment could  rml  be  iulmini.stercd  u^Kin  such  a  ci»nlnictc<i  priiniple. 
The  great  outlines  tif  (he  niovi-nients  of  the  Executive  may  lie  marked 
out.  and  limitations  Imposed  upon  the  exercise  of  hiu  powers,  yet  there 
are  numberless  things  which  must  be  done,  which  can  not  be  antii-i- 
pttcd  ami  di'Kncd,  and  are  essential  to  useful  and  healthy  action  of 
government.'" 

'  165  u.  B..  iwa. 

»G  Oj.in.  Any.  Ofen.,  S65.    Pec,  a.\m,  .'.f.,  10;  8  !d..  3«;  10  id.,  413. 

En  t  nit*'«t  StaU-sn.  >[au(laniel  (7  Pel.,  14),  the  Supreiiif  Toiirl  mid:  "A  prartical 
knowlwltreof  tlieiM-lionnf  any  "iienf  ihcfcfrfat  Hp(«rlmentniit  IheOiivemmeal,  ujii'-l. 
(Mnviii<-(^  evvrv  j«rwi>ii  lluU  llic  lii--ail  i>f  a  .lf-[iiirtnieiil,  in  the  itwCrilnilkmof  irs  dutiw 
nnrl  responwliiliiiec,  in  i-dcii  n'mjielk-'l  lo  cxercW  hie  ilwreiion.  He  is  UiiiitiHl  in 
the  pxerrisi'  oi  hi.a  |K.»vr»  Uy  ttie  law;  hut  it  rirves  nut  lollow  that  he  niiwt  phow  a 
■tatutory  provbittu  for  t^vi^ry  tliiiiif  hv  ih(4-«.     No  {{oveniui«ul  i-uuld  tw  «]iuinit<t«r«Ml 
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It  w  well  establisbi'd  that  '"the  SetTelar.v  of  Wari>  the  n;j;ulai'  i-«m- 
stitutiorial  orgnii  of  the  President  fop  thoadministmtionof  the  iiiilitury 
csstalili-shmi'iit  of  tht^  iinti<ni:  itnd  rules  mid  orders  |mbHi;ly  pnioiulged 
through  bitn  mii»t  be  rei-eived  as  the  acts  of  the  Kxeeutive,  and  us 
such,  be  hindiiig  upon  nil  Mithtii  the  sphere  of  his  legml  sud  coostitn- 
tioiial  luitbority."' 

So  that  if  .seetion  1*U  of  the  l<evi.-*ed  Stntutna,  ttliove  luentioaed.  van 
beifflid  to  hnve  any  n^fcrenre  to  the  udininistmtioii  of  uilitury  affairs, 
it  w<ndd  seem  to  Ito  lo  thw  extent  unnecessiuy,  the  President  nli-eudy 
having  the  couHtitutional  authority  to  prej^ribe  reguhaious  (or  this 
purpose  through  the  Seeretan'  of  War.'  An  aet  of  Congress,  pro- 
fessedly einifeiTing  on  the  Preeideut  the  power  lo  do  an  aet  which  he 
already  tiia}*  do  by  virtue  of  his  eonstitutionul  authority,  i^^  no  uuire 
thuna  deelamticm  of  the  exislLiig  power.  But  the  Secretary  of  War 
doe*t  not  hold  an  ofiu-e  creHled  and  delined  by  the  Constitution.  His 
office  i-sa  statutory  ono,  and  \ts  iiuTliorily  U  subject  to  the  t-oiitivl  of  C^d- 
giiMt).  exeept  In  so  fur  as  hi^  Hi-t-s  aiv  ads  of  the  President,  in  the  exer- 
cise of  aconslitmieinul  function,  inajnatieroverwhieli  Congress  has  not 
a  superior  ronstitiitinnal  jHiwer.  "ITierefoix*.  seittioii  Ifil  of  tJieRevii*ed 
Statutes  may  be  regai-ded  ;is  eonf  emiig  the  authority  de-stTrihed  diivclly 
on  him  us  one  of  the  heads  of  (iepartnieiits  referred  t*).  and  this  is  not 
to  Iw  regarded  as  a  delegation  of  It^islative  ]»ower;  a  distinetion, 
although  not  a  wellHlctined  one,  existing  lietwL'«n  thcue  important  t«uh- 

on  piirh  principle^.    To  attempt  ii^  n.-uulai«,  by  law,  the  iijimite  movemeolc  of  every  i 

i^noi-aiui-  on  Iho  siilijivt.  Whilst  the  ifiviit^iultint^sof  ilniiuivt'iiit-titH  may  U>  markiHlf 
oul,  ami  Ihiiitations  impi>i«*l  t»ii  the  exert-ise  nf  itf  powerf,  there  ar^'iiuiiilMTltaMJ 
Uiiii^  which  iiiiiHt  Iw  iloDi'.,  ihftt  eui  neither  lie  antitnixUi'il  uor  iletineH,  anil  which] 
are  awfniiiil  tn  the  pmper  ai'l'mn  of  the  ( iovernmtiit.  Hem-e,  of  nn-eimty,  luttf^j 
liave  been  efftabliBhi.«l  in  every  •le|uirtiiieRl  of  the  Ciuvennuent,  n'bieh  hav«  becotno^ 
B  kind  nf  coiiitii^in  luw,  iukI  regulate  the  ri^ht^  and  datira  nf  thnute  who  art  within 
th»-ir  n-^[K'itivf  limits.  Ami  iii>i-Iiau(te'jf  huHi  tii>3|fMi <iui  have  a  relrcwpertive  eSei-l, 
but  nmtl  l«e  liiuited  to  the  future." 

In  Caha  r.  I'nited  Slates  il5J  I'.  S,.  211 1,  the  KupreJiie  Court,  through  Justire 
Brewer,  jiaiih  "The  ruie»  iiii-l  rt-pi'lstionit  preBrriliinl  l»y  the  tuterl'ir  ItejNirlnienl  in 
rwpwt  tn  cwntewtj"  Morv  the  Land  OtBce  were  no(  foniiallr  offere"!  in  vviJenw.  and 
it  Id  eluinieil  that  ihiH  umiHsun  i)>  futui,  and  ttuLt  a  venliel  phnuM  have  lnvn  instmelLtl 
(or  the  I lefehdaEit.  But  we  are  of  opinion  that  there  was  Uo  neemHiy  for  a  Utimtl 
iulnxhioliim  in  widenew  o(  »ueh  nilwt  and  reinilaliona,  Thev  ure  matteii'  of  which 
courts  of  the  Unite<l  ^^taleH  take  judteial  notice.  Queflliunfi  ot  a  kindred  nature  liavo 
Ijeen  freqneiitly  t>re.^nti-<l,  und  it  may  l>e  laid  ilnnn  iik  a  p^neral  rule, dediieihie  fmni 
iht-  iiwej",  that  wheri'ver,  hy  the  expr«Hi  lantruivfe  of  any  ad  of  Coogrm',  ytiwer  a 
intn»<tt-d  I"  either  of  the  principal  depoiltnenttfDf  Government  to  ]^)rT«cribe  ruli-^iind 
regulNtionn  for  ihe  tmiiKietioii  oT  Iniainns  in  whirh  the  public  is  intereste<l.  iin<l  in 
rwueel  tu  which  thev  liave  a  riitlit  tu  [>artiri[)iite,  and  by  w  hich  they  are  to  li'  e>iii> 
trolled,  Ihenilefunir  n«u)nlioiifl  prescribi'd  in  pureuODce  of  iiuchaulhorit^v  bet^onieA 
mawof  thai  IhhIv  u( jpmjiit:  rpconNoi  which  the  court*  lakejiidicial  notice." 

'tnited  !*t«tt»  r.  EliiUH>n.  16  ?bI..  SOS;  Unitwl  SUI«b  t:  Fletcher,  148  U.  S.,  M: 
Opinion  nf  Attorney  GeiicTal  Oiuhlnji,  7  Oplutt..  1d^.  The  hitu-r  is  an  o«t>cdAlly  foil 
and  inten^tinf(  ^hifciuninu  of  (hix  poiul.     iyw,  aim,  §  2'iH,  p.  tM-l,  onlr,  imd  nott*!. 

>0  Dec.  Flnt  Comiitroller,  13. 
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ject*  which  must  be  entirely  rp(riilated  by  Congress  and  those  of  less 
interest,  in  reforenci'  to  which  si  genenil  pi'ovision  is  mnde  ami  power 
is  given  to  those  who  iniiy  iwt  under  it  tofilliipthedptfLil.s  u.s  ineidental 
to  its  exeeiition.  This  matter  is  fully  discussed  in  Griner's  cose,  16 
Wl*.,  447.'  But  the  reg-ulatiou*  which  the  Secretary  of  War  is  thus 
onipowvifd  tu  iLu«ke  ai-epurL-ly  departmental  regulation^  for  tbetiana- 
action  of  the  departTiiental  business  of  the  War  Department.  They 
are  not  Army  n-wiilations  proper. 

Rvj,'uIatioii>  made  purs^uaiit  to,  or  in  execution  of,  statutes  are  very 
common.  (See  title  "Rewulations."  iri  the  index  of  the  Revised  Stat- 
utes: and  see  the  opinion  of  Mr.  .1.  M.  Dickinson,  Acting  Attorney  tien- 
enil,  dated  Octolwr  24,  isy*!.  21  Opins..  431.) 

lu  the  cose  of  the  United  State;*  v.  Broen '  the  const itiitionality  of 
such  regiilationti,  made  purHii:int  to  legislation  declunng  any  violation 
of  theni  a  niisdf^meanoi'  and  punishable  by  tine  and  imprisonment,  was 
fully  recognized.     In  that  ciise  Mr.  Justice  Uitnar  said: 

"The  only  givund  relied  up<in  in  ^>ehalf  of  the  defendant  is.  that 
the  authority  conferred  by  the  act  of  C'ongrest*  on  the  Secretary  of 
War  to  make  and  prunuilgate  said  rules  and  regulations  is  legislative, 
and  win  not,  under  the  Constitution  (jf  tho  United  State-s.  be.  hy  act 
of  Congress^  conferred  upon  tliu  Sci-cretary  of  War  or  anyone  else, 
ao  as  to  make  a  violation  thereof  a  crime  again.st  the  United  States. 
Whether  this  U  so  or  not  is  the.  only  question  to  Iw  deterinine<l, 

"  If  the  law  empowered  the  Secretary  of  War,  by  rule  or  regulation, 
to  make  a  certain  net  criminal,  and  puni.siiable  as  .such,  then  this  prose- 
cution would  not  >«•  nmintainablc;  but  it  is  not  tlie  rule  and  regulation 
which  declares  the  violation  tliereof  a  crime,  and  punishable.  All 
that  thi>  Secivlary  h  authorized  to  do  is  to  make  the  rule  and  ivgula- 
tion.  Il  is  the  ar-t  of  CV>ngre.ss  which  declares  that  the  unlawful  and 
willftil  violaliim  of  such  nile  and  regulation,  after  it  is  promulgated, 
shall  be  held  a  misdemeanor  by  the  porson  violating  the  suuie.  and 
that  such  pei'snii  shall  1m'  seritenced  to  jiay  a  fine  not  exceeding  ^.lOO, 
and  shall  -iitTcr  iniprixonmi^nt  not  i-\ct>eding  six  months  lui  a  pi>nalty 
therefor.  Nuinerous  acts  of  Congress  have  ttoen  passi-d  authorizing 
the  Postmii.'iti'r  General,  and  other  members  oi  the  executive  depart- 
menl.  to  tnaki'  rules  and  rt*guhitions  ff>r  the  biwiness  jx-rtaining  to 
their  n*spe<ttive  de[»H.itments,  and  declaring  tiiat,  when  miule  and  pro- 
mulgated. iL  willful  and  unlawful  violation  of  them  should  l)c  held  a 
crime  against  tlut  United  States,  and  tlii'  violators  ]mnished  iw  pre- 
scribed in  the  act.  The  Supreme  Court  of  the  United  States  is 
authorized  by  act  of  C^ngres-t  to  adopt  certain  rules  for  the  govem- 

'See.  also.  United  Suilt*  v.  Welwter,  2  Ware,  4«  {Fed.  Casee,  16.t»8}. 
* 40  Fed.  Ri;p.,40£. 
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llicrit  of  tJio  iiif<!ri4ii'  coiirl-*.  ivliii'li.  wlini  iiiiulf,  Imvi-  cho  forrt'  and 
efliTt  I'f  law  ati  much  an  if  siirli  riili-.s  wfii'  diiTctly  Piiitctcd  hy  tVm- 
i;rt»ri,  »iul  »pprn\f(l  liy  thr  Fn^sidoiit.  Tho  ^mt?  4^ffi»rt  is  to  he  jfivon 
to  thi*  I'liU"  ami  n'^ulatiim  miulo  by  tho  SiTi-rlary  in  thU  i'as4\  Tlic 
act  of  <.Vinj;rp(«it  di'iioiiiin*--  tho  violatEuu  of  tl  as  a  crinu!,  and  ]»rasci*il»tai 
tbf  ptMialty.  Thi>  rrliitiimlity  of  Uie  violalioii  of  thi^  ruli*.  and  thu 
liiUiility  of  tlii>  otT«>iid)>r  to  indi*.'tnifiit  and  lo  ]iur)i.<4hi>ifiit  ii|x>i)  trial 
and  conviction,  result  directly  and  exclusively  fn>ni  the  le^islulion  of 

'  111  Wo(>rle  V.  Gnty,  Mr.  .luatJue  Cox  nf  the  Su|iretiH!  Court  of  tho  District  itf 
CViJiiinhin,  !>ai<l: 

"  If  mi  «(;l  of  4.V>n{trew.  jirwuniwl  to  In>  approve"!  by  the  IVwifJent,  vv^lt*  in  the 
iu<)g«a  Itf  hewls  of  (t«)uirtineiiu  aiithiirity  In  appoint  t^tilMtrdiiialt^  ottitiem,  then,  by 
con!«tiIiuii.nAl  authnriry,  Di^ixiuvr  tn  appoinl  them  is laki'ti  away  fmiii  the  I'r.-riiii'nl; 
anil  il  foll'*W".  Sfi.'ontine  t'»  lrii«  t-ane.  Inat  llie  power  oj  tHmuval  uould  Ix*  eiitially 
taken  auuy.  The  Pn«i<3ent  iiii^ht  i1iHnUH§  Uiu  heaui  of  a  dt-inartiuenL  whu  « mila 
rcftin'  At  hi!>  reiitiect  tn  iii><tiiii«  a  siihunlinate  i>r  inferior  oltiriT,  htit  vrMiM  iiavf  no 
power  -lirectly  tu  difiuisw  sui-h  ortii-er  hUiuielf. 

"It  may  Iw  rngurtie'l,  ibeii,  ae  the  ncttliKi  law  that  the  nowerof  reninvnl  i«  inrideut 
to  the  pow-fi'  of^fflppointir It'll t.  bjiiI,  therefore,  that  any  law  which  (^'ntpn"  iifxin  Ihe 
head  vt  a  >Ji.'|Mirlment  a  i-nwvr  uf  tippointiuent,  ipfo  facto,  coaveya  a  power  of  rvtmnal, 
«t>  etfiftiuiilv  11"  if  lliat  jviwcr  were  exiirwwly  given  hy  the  i^atate.  Thn  power 
of  ivniovnl  ir  intrenchnf  in  the  law.  Jt  i*  treated  iiy  un  act  of  lestHlation.  anil 
it  t-foi  unly  \n.'  tukeii  awuy  or  uioilitieil  hy  miuiilar  authority.  The  aeta  of  t'ooiin**, 
tllerefere,  flnlli<irizingllieu]>]Miiiitinent  i]f  (-oni)>luinanI  sw  inffM-etor  of  iiiuiltf,  of  thoni- 
ftflvcit  jiiue  ihf  y'i>«tliiiL«ter  in-iicml  utitlionty  to  reiiir-vc  him  at  |i!ciiHire,  niil<-»  that 
or  KiiTiw  olht-r  art  tjf  (."oii^-n'M  hiu>  iiu|igM-d  ayiuw  tiiuitation,  cnQvUtluD,  or  reetrietiua 
u|ion  that  ^mwer. 

"  And  thru  hrinen  u»  to  the  Innmry  whether  and  how  far.  if »(  all,  the  art  "f  Jauuary 
l(t,  1883,  eoniniunly  known  an  tJie  i'ivil  Service  Ail,  affeeta  the  jviwer  of  n-nnmil  at 
plefli<ure  which  tiie  I'(v>tuia«ter  Itcneral  wimid  |M)r«(«a  under  liii>  general  authority  Ut 
appoint  lliii"  rlaxw  of  oHic-em.  It  d(Hf>,  indeed,  very  materially  modify  iheiwnerof 
a|i|)ointmeiit  tlieretoforu  exi«tiiiK.  lait  it  doet  not  |>ur|«)rt  to  affe^'t  the  |NtwtT  of 
reuiovnl,  exiv]il  in  a  itinifle  |urtu-ulur. 

"In  n-i-tion  IS  il  nrtnidiv  that;  '  No  officer  or  empluyw  of  Ihe  I'nileil  Staler  nieti- 
tlunf)  in  lhi)>  aet  niuiII  dif>ehtLi>[i'  or  pn>niote  or  deiirwie,  or  in  any  mauner  (-]uui|[e 
the  oHU'tal  rank  or  (-oinpi-i)Mtt4on  of  anjr  other  ottiti-r  or  employw,  or  pnmiin.-  oe 
tlireNlcn  lo  i|o  mi,  lorjcivm^  or  withliolding  or  nejiIeititiE  to  make  any  itmtriliutiaB 
of  niom-y  iir  tithvr  VHhiiiUlf  Ihiiw  tor  any  ivo1iti<»l  puriHiMe.' 

"Snl><tantially  the  aanii-  in  dirivtetl  lo  Iw  pnjvionl  hy  niW.  to  b*^  attaMuheil  liy 
the  4'oriiitiiHHton  and  Uie  Pn-nident,  in  elaum-  'A  of  the  iPK'ond  nh-Iioii.  In  i)i>  ittliM* 
itiiitile  rvhptvt  i^  Ihe  [wwer  of  n'niovBl  atteeti-tl  by  any  i<ubwtanlive  aikI  dlrwt.  vhmcv- 
ni.-nl  of  tnifl  law. 

"Hut  il  in  obiniL->l  that  ihet'ontmiwion  i»  eiiiiiowered  lo  pre[iaTi- nih-K  iiiaid  of  the 
l'r\«idenl  (or  <.itrrjiiiK  this  aet  into  eMwI.  and  thai  eaid  rules,  win*)!  prefNued  anil 
pninml^Tnl,  have  the  fon^  and  effect  of  law,  and  that,  mch  effect  ip  to  be  given  to 
the  rul«<  nndtr  which  ihn  complainant  titvktt  relief. 

"Tbeiv  can  W  no  douht  an  to  the  |K>wer  of  fongrettn  or  any  other  Ipstfllatin*  botlj*^ 
to  detpxate  to  Nuhor'liuat*^'  anthoriliett  the  jMm«-rlo  makf  ruU^  and  n^iulion*  withii 
certain  limits,  whiih,  when  made,  M'ill  have  ihe  force  of  hiw.     Thuf,  oorporatioi] 
munii'ifml  or  itrivate,  may !«  authoritetl  to  nialte  hvdaWB.  and  police  oomnuflBiot] 
bnardn  of  health,  and  tire  oommiiwioners  may  be  autborized  to  make  t«fru1aiion«  wl 
have  t  he  effect  M  lawc 

"  Rut  if  any  rnle  prepared  hy  tliiKt'onimifuiioa,  whether pnhliithpd  hyihe  Prwsii! 
or  not,  ahonld  ha%'e  the  effect  of  repealiiiK  or  modifying  an  act  of  Conjrrnw,  It  woe 
h«  an  act  nf  teKialation,  anil  not  a  regulation  of  a  mere  executive  char«cter,  wltich  llt^ 
WIS  dnrtr  the  nhject  of  thie  law  to  authorize.     It  in  a  ^mve  <^iif«tion  whetlier  I'oa- 
n«M  could  deleicate  to  tht^  l*re«idHnt,  or  to  any  iHiartl  of  coiiimxMonerM,  joiutl)  with 
Uie  Preeideitt,  the  authority  to  do  any  aet  which  is  niuiviilent  to  kggislUiOD. 

"  I  am  not  aware  that  the  Supreme  t^'OUrt  has  made  anv  delivery  apoo  this  qtim- 


EXKCI'TtVH    HEOtH-ATIONS    IN    OKNKRAU 


719 


Hut  it  \y  not  iH'cp-v-inry  to  give  furthi'i'  examples  of  regulntions  made 


tiun,  \m\  Ilu'widKiiiiifftrni  curn-iit  ol  riiilhorilk—  in  tln.'SUli*"nirli'iij(»iii"t  tliu[)owiT 
at  Hiiy  ki^^laturv  ia>  u>  <M(.-vatv  tlitiir  uiithuriiy.  Siv  Ihu  iiiithorilUw  f-oULvUxl  in 
Iht-  Anioriran  and  Fii^ltsh  En«vcloi>efliH  ttt  Imv.  volniiic-  8,  piyre  tiiM,  iimler  the 
]ini{nn>iti<>ii: 

" 'Xt  is  Ru  e5U)l)ti^tiiNl  pr<i|"i:*iti"ii  of  ct^urihutioiial  law  that  tin.*  iwwor  cyiifenwl 
nprm  the  If^slntnre  to  i-nai-r  laws  mniinl  he  ilelegatp-i  hy  thiu  tipparlrnpnt  ronny 
other  ImbK'  or  niLlhoritt .' 

"'•m-  illii.-<lniiii'it  WHH  thi-  iraw  «i  h  t'tatiu*-  of  Mitiiitwiia  which  Ml  il  to  c^rtulti 
indRffl  to  deriilp  wh«thi>r  n  law  rhn\iM  l>e  fnihmttlerl  In  flip  ((eiip!*-  t'Stat«  r.  Yi>iin)i, 
2V  .Minn.,  47-1),  aixl  another  wan  n  lau  which  e<>u(em^l  uixDi  tht^ftiHtrii'l  ojiut  tbu 

Eiwcr  to  incfirj»>mti'  tnwn^  i  Pt-ojilp  c  Neva<la.ti(\ii.,  M3;  r'late  »■,  Simonfl.  32  Illlnn., 
0) ;  both  of  whii'h  fi>rm.»  uf  levriilo-tioii  witb  hrlti  imcntiKtitiilional. 

"But  prtjliahly  nil  cinirla  w>jijH  aurw  ihat  no  law  in  to  I*  coiifiravtlMtuflioaaiiHiiil 
to  "  (Itilngatiiiii  of  Ityii'liitivp  authority  that  fan  )m>  avojilii].  An  illuiaLrBtioii  nf  tlii» 
nih-  w  fuutxl  in  thi'  aL-*  o(  Iritcrsrat'p  (7oninicrri'  f 'omitiiwion  ■■,  Railway  <'oiii|iriiv 
(]i57U.S,,479).  The  Inttrstat*!  Otunmerie  Act  ru-juirv-i  that  it II  charKefon  nuli\>itd£ 
ahoulil  be  rnUHinahlo  aiitl  jii>it,  arnl  evt-ry  tither  wa»  ilei-lartnl  to  In?  unlawful.  Itjiro- 
hibitwl  riiBrrimination,  urniiw?  pn-fcrcni^  etc  It  iTcatt-d  the  Intoretaletlnmiiien-e 
ComniiiMuii,  iiavp  it  uiitbority  to  i)ii)iiire  into  tht*  ntanajtement  and  buaiiienof  all 
ctmunon  earners,  ami  afMefl:  'And  tlit-  roiijiniwi<pn  in  luTflA'  uuthitrized  to  exeoite 
and  enforce'  the  pruvijiionK  of  tliiit  m'I.' 

"t'mler  this  iiutliority.  thv  Interstate  Commerce  L'onunMiion  undertook,  by  oil 
onh'r.  to i^iahH>>li  a  ahitlnltf  i^f  ralt-a  for  (-erlain  railrfwl  i-otupanira,  and,  upon  the 
K-fiisi1<if  Ih*^  latter  to  ob««TVf  tliciii.  appliifl  to  the  rircnit  omrl  for  the  H>titht-n)  <1bt- 
trit't  of  Oliiu  for  a  niHii<1ariiU!>  to  enfort'e  their  onler,  anil,  thiH  beinij  reiiieett,  uppotlfi 
to  th<<  i-))urt  of  apiitalri,  anil  the  latter  i-ixirt  (vrtitR-'!  to  tlie  Sinin-nieC'dort  of  the 
Unit*«I  Stalo  the  oiKriifirm  whflhi_r  Ihi-  ( 'oinmli«8iDn  ha-l  the  jiirfwliilionkl  |)on-er  in 
iniike  Ihe  nnJer  before  nientiorieil.  Juwiiw  Brewer,  in  delivering  the  opinion  of  the 
eourt  in  thi?  neiAitlve,  raiiil,  in  const niiujj  the  ucl  of  C' >iii;re7«' :  'The  power  yiven  in 
tbe  t-'Wer  to  execute  and  enkm-e,  not  to  leffuilate.  The  poaor  in  partly  Judidal, 
partly  ^xeeutiveand  admin iHiruthv,  bui  not  liigUlative.* 

"Acfiin: 

"'We  bavi'.  therefore,  tli'We  coni*idi'raliniMi  prpeente>.i:  First,  The  power  to  pre- 
Bt^ibe  a  tariff  of  rutis  fur  i-arnu^*  by  a  (Mjniuioii  lairrier  Is  a  luifialulivuuiid  notati 
•ilinlni:<traliv«  or  jii'liclul  fnnction.  and,  havini;  ri;<pivt  to  ihe  larp.-  amount  of  prnp- 
ertv  invej^ei!  in  nttlriMwIi',  the  »-arioiis  ciimiismie»  enyiaiced  then.-in.  the  Ihousandw  of 
in i 1 19^ 'J f  mud,  und  the  millions  uf  tout!  uf  (reJttbl  currii-d,  the  varyiuifuud  divene 
oonilillon-'aturhin^'  tn  Mich  esirriage,  y  n  power  of  supreme  dt'licary  and  im]joriani%. 
8ec<"i<l.  That  t'oti^fn-^'  lut"  trannferreil  wirli  »  tHtwer  lo  niiy  Ki)iiiinii<1rnlive  Nxlv  iw 
nut  to  \k  |irt^iiiniil  or  icnjiHed  from  any  duiililfnl  and  uncertain  laji^ua^e.  the 
word»nnd  phra.-M't<i-tl)e(U'ioii<>Io  make  smli  ti  iK-b-^ation  i.[  pr.weiare  well  nnderstoi^i 
and  have  tMH-n  /n-ipienlly  u««i'il,  ami  if  (Vmjjnfw"  had  inCendetl  to  jiraiif  hui-Ii  n  power 
lo  the  inieryiuie  (.'oininen-e  CoiiitCLii^ioii  It.  ean  not  l>e  donVited  tluit  il  would  have 
used  lanpHu^f  i-iicn  to  no  uutkytnrtrui'lioii.  bur  i-U-ar  aiiii  direct.  Thinl.  Incorpurat- 
iii}t  into  a  htatule  the  er>nnnoii-Iiiw  ohJijinrion  rentiiiu  iiik>i)  the  earrier  to  niMKe  all 
itacharfn«  rna.Hoiuihb-  and  ju^l,  and  ilin-C'iiiii,:  the  Coiiiniifc'*iou  lo  execute  atid  i^nfon-v 
the  [imvirion."  oi  the  art,  doe."  not  hy  iinj>lii'alinn  earry  to  ihe  (VinnniaHion  or  inve;<L 
it  Witb  Ihe  jiow  ef  to  exerx-ine  the  leumlative  tuiielioti  of  preM'Hbinjit  mtw"  wbiih  (■hall 
control  in  the  fnture.' 

"And  *>,  wrih  eqiml  oniphasis,  it  may  Iw  said  that  the  anthoritv  to  Ihe  Civil  Sen- 
iee  ("omuiiwion  to  itid  ihe  rrt-i*iiieiil  in  jiretArinu  ndp»  for  i-arryiiiB  ibt-  art  er<*atini: 
that  f*<inuni»'iMn  into  effect,  doe**  not  hy  implii'^ation  <i>nfer  ii|xtn  the  Pre-nident  a 
rijtht  to  virtnallv  re|i»-al  an  exi»tit)t;  law,  fT*THH-ially  when,  as  we  nball  m-*-,  that  is  not 
at  all  neewMaryio  theeffei.'tiial  ojHtratton  of  the  act  ibielf.  Ami  liu<lly.  there  in  noth- 
ing ill  the  lantjuoK^  of  ihe  Oi^l  or  the  iMtjerta  nhieh  it  pri)ft?t44e:4  to  attain  Mhirh  make 
it  neeewanry  lo  atirihule  wm-h  exi-«-utive  [lowi-r  to  Ibi-  l?«mnii«<i' *u  or  llie  Pri'aidpnl, 
The  act  nowhere  r«ipiiT«*r<  that  Ihe  power  of  removal  vwte<i  in  the  head  of  a  di^jiart- 
uientaluill  In;  ahridifed  except  in  the  rdnjjle  partimlar  of  removal,  iHH-anraiii  tlie 
refuml  to  contrihule  for  ftartiaan  |iur[io»e«;  anfl  then^fore  it  i»  nut  inH-ojwtry.  in  onler 
lo  earry  tlie  act  into  effect,  tiiat  any  rule  should  I»e  adopte»t  abriduiuu  the  power  of 
^elno^']).l  of  tlie  l*oHtina.''ter  i  ieneral  orother  head  uf  a  depaninent  in  any  other  reflpecL 

"The  aecond  aectiou  contains  an  enumeration  of  the  objecta  for  which  the  nttea 
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pursuant  to,  or  in  execution  of,  (statutes.     They  Rro  to  be  met  witfa 

iirt!  lo  iirovitlft.  They  are:  FureonipetiUve  exaniinaijon.  for  a[ij<omimenl  by  selec- 
tion from  tht^i>e  gTBA^e  bj(;liiwt  aa  th«  remilt  of  Hitrh  exunituition?,  Uir  appi-vrtionment 
of  th«  apinijutiiieiiii*  aiiitinp  the  Statct^  and  Temloru*  and  ihc  Diftrict  i>l  I'olunthia, 
fti:%ordtiiB  to  pupulaUvii.  for  a  iieriod  of  pnintion  before  atxolule  a|>|*  linlinent,  for 
exemption  of  pt-rHonw  in  thv.  publit-  wrvire  from  any  oMij^tinn  to  mntribute  to  any 
IHtlitiral  fund  and  frvjm  being  i-rnri-w!  into  any  politiral  action,  and  for  non«-onip<?li- 
livtf  examination  in  certain  K.vtv».  and  for  notira  to  thu  OommianoD  of  all  uppoint- 
n)etiti>  madu  Iiy  ilif  ai-pointint!  jM.wvr. 

"It  would  lie  a  vt-ry  irrationul  ifitorprotation  whioh  Atoiild  gi**o  to  tht-  wonN  "and 
sniong  othpf  thiiim-,'  wliirh  are  (ir«lix.-d  I'l  iliic  t-iiuiau'mti<m.  pui-h  a  m'i.jw  "f  niuan- 
iiiK  as  to  conviy  by  imiilicatioi)  an  iinlimitcd  authority  In  l?ital>li^>l  ruUs  lianuk*  iia  ' 
relation  to  the  objcrtis  of  the  law.  1  f  that  vrer*^  a  prosier  interpretalioii  nf  the  law, 
Ihive  mlex  uiinht  1h>  luade  to  iiuikxm!  new  L'umUtiuni^  lo  the  powiT  of  upptjiutmutit, 
a&d  even  take  it  away  from  thi-  hi-adn  of  drpMrtmcnlv  and  vo»t  it  in  the  Comnii»»iua 
ilaelf-  Tli»f  »lj*njniity  of  ihk-Ii  a  pmcw?dinK  would  In*  niuni{pi>>t,  and  vet  it  would  b« 
nu  more  obnoxious  to  i.-iiliL-)Mn  than  ruW*  uKMlifyiiiu  the  i-owi-rof  ruiuuval.  aa  it 
exiMtcd  bcforv  thi-  ai-t  wiM  |Nk«^s),  nr  in  a  niaunL-r  not  wttmuilot  by  thi-  law  itwlf. 

"Tliif  law  «?fni*  to  ronl'-mjilatf-  th«*  pn-|iHrjitiiiii  <>f  llicj>«'  niWa^  the  joint  a<-t  of 
till'  C'^itmiiw^ion  and  lla-  Pn>*id<.-ut.  ll  'lirLi-tK  that  when  promultniled  thi'y  pUall  bu 
ohtfc-rved  by  all  tht-  oltiivn-  in  ibt-  tU:t>urtM>cnt?.  ll  dij»-ji  not  in  ti-nim  (li-clarc  \>y 
whoM*  aulhority  lhi*y  iin*  t<i  lie  [•niiiiut)tHtefl  and  to  jto  into  plft^l.  but  il  w  ti>  lie  prv 
i^uinL-tl  that  it  U  ti>  lie  by  tlie  Pn-oideEit.  It  iiiakv«  no  diHerciu-e,  howev-er,  whether 
llioy  afi-  to  ••nianati-  froin  the  E'rc-Ttident  or  the  ComniisMon,  for  Conjiri?*  i*  j«9l  M 
innijiablr  of  HUrrrtideHnp  il>>  legiflMllve  Miilhority  to  tin.-  I*r>wit)t-iit  M"  to  the  (otnniiiu 
/ton;  and  in  jiii*!  a^  littU-  to  iv  undt-rftood  0;^  hitendini;  to  do  ki  in  the  i>ne  t%w  w  in 
the  other.  The  t«ini|ile  iiujuiry  is  whether  the  rnlf-s  invoked  by  theo..ni(.liiinant, 
wh*-lJivr  the  Cn-xideut  »r  tli»^  Coiiiuiiwion,  or  Inith,  Iw  the  aiitlxiiv  of  tlierci,  an>i>iK'n 
u»  the  act  of  Januarj'  10.  IRSIt,  known  sn^  ihef'ivil  Semt.'t^  Aet.aulhorixed  tobc  evtah- 
limited.     In  my  judKuient  they  are  nltni  vires  and  void. 

"I  have  no  doubt  thai  the  Pn-?ideiit  may  lay  down  rulii^  for  the  iDtemui  pulley  o[ 
hie  AdintniMmtiou,  nrid  tuay  ri'igulrc  hin  rhief  exoeiitive  ulflcerf,  <lL'pendent  iiiMin  hi« 
|ileN>iuro!i  fur  ihrir  leJiun-  ol  ottii.^,  lo  ixinfonti  tu  them,  or  i-Im*  to  M-ver  their  oflieial 
reinlioiiv  with  him,  and  in  that  m-iii«  the  ri.ile!>  n-lk'd  »n  t>y  tlive^'mplaiuaut  werr 
within  hU*  fHdiii<-al  and  exwutive  authority,  Rut  the  i-nforix^ment  of  eueh  nihw  i?  a 
mntliT  iM-twn-n  tiitr  I'ri'Mdciit  mid  hie  Cubiriet.  and  imt  a  iiiiiltfr  for  the  i-<>tirt»,  or 
^■ne  in  wtiioh  The  iiimplainant  ha.-<aiiv  U-ynl  inlercsil.  All  that  J  mean  tu  irtatein  this 
npininii  in  that  tJie  nik«  in  (jurvti^iii  wen-  iir>l  t'nch  ati  the  Civil  f^rrico  Act  author- 
ises, and  do  not  derive  any  clfii-Hi-y  fnitii  thai  m-t. 

"  I  know  of  nothiuB  more  inip^irtajit  to  the  tnip  iutere^tfi  of  the  country  than  the 
puHcy  whirh  the riviMieniee  leicinhitinn  waa  intended  to  initiate  and  promote,  and  it 
M  piThatv  a  liialter  fur  Kreat  regret  tliat  the  ai-t  of  January  16,  1883,  haa  nut  ipnw 
further  than  it  doen.     But  it  is  my  duty  to  eonslrne  it  an  it  ta. 

"To  sum  up,  1  eom-hide  that,  apart  fmm  the  Civil  Shtvic*  Am,  thr  Pnetniaster 
tiuni-ral  had  tiie  attthorily  to  reujovt-  tht-  iMmptainant  fn^ui  olBee  al  hiM  pleaaur?; 
Ilial  this  act  niiukeH  nochaiiBt'  in  this  ret-7>eet,  exceiit  to  forbid  rvmovala  (orrefiM|al  U) 
contribute  to  iHirtlHan  olijrctK:  that  the  power  to  tlieOimiuiniion  and  the  I'rtviilenl 
tu  e«labli^)i  ruh-s  to  i-arry  tliat  ut  into  effect  does  not  aulhnirizc  auy  rule  wliii-h  «hall 
make  a  ehaiiiw  in  the  Law  in  tbi«  respect,  and  that  even  if  thifi  »iurt  had  juriHictioo 
ID  a  «!«■  like  the  jirewnt.  the  <-omplainant  i*  not  entitled  to  the  relief  praywl." 

In  Carr  r.  Uonioii  [tW  F«l,  ltep.,'S79),  it  waa  said  with  reference  toa  ci%nl  aen,-irt 
rulw: 

"But  on  July  ?7,  IJW7,  tho  I'rcsidcnt  of  tho  I'nlttvl  State*  promulgated  nn  order 
aiinoimred  as  un  ami'iidnienl  tu  rule  11,  ««  followi<:  'No  ivnio\al  cliall  In-  umile  (n-tn 
any  poeitioii  uubjeet  to  e>.iiii|M.-litive  exaiuiualion  excvpt  for  jatl  enu»-.  and  upon 
written  thiir^v  HIM  with  iho  heail  o(  the  de|>artii)ent  ur  other  apiwiintinpoflli'er, 
and  of  whii-h  theni'i'iix'd  Mtiall  have  full  notii.v,  and  an  ojijiort unity  toniake  ■leferu'e.' 
This  a  an  authuricative  vxprew!<i'.<ii  by  the  Exi-^-utive  of  the  Ciiited  .Slati#  of  hb 
d««irt>  and  i-otniitand  V>  hi>>  eu bordinutet<  with  rtwicol  to  removal  from  otiiee  o(  thow 
eominv  within  the  wope  of  the  eivil  wrvier  ivjnihi'ion*.  Pow-twed  by  the  C-onKtltn- 
tioQ  of  the)H^^terol  iip|Hiintuienlaiid  removal,  exi-e pi,  [losxibly,  uh  he  tiiav  lie  thert:)!! 
re^ri<-ted  by  act  of  Cotigrtm,  ibe  Kxeeutive  has  the  ri^rln  to  n-gulate  for  liiinseK  the 
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tliixjughuut  our  politicnl  Ky^tcm.  and   are  n   iicco»uiry  purt  af  ito 
mmTbincn'.'' 


maiiiM-r  ■>(  »jt|ioinlmf>tit  xiiil  renn>val.  He  iii«j-  tliretrl  liisi  HiiiionlmalMi,  whoexo^ 
ciN?  uit-Wr  liim,  ill  cvrtain  (•at^a^,  iheiMjvterof  stipoiiiTiuent  odiI  removal,  with  re!>p«ct 
thfTft'i,  iiml  may  rfv»lJ>i*'  ihe  manmr  in  wliirh  lh«-y  may  art  Uir  liim;  Iwit  tliu-  is  tut 
adinini.-jiralivt!  tinier  of  itie  Kxi'^tiliii',  mil  iim<lK  iti  (njiuj'liariiM^  withaiiv  lnw,  nr  in 
rpCuiHtion  of  the  ex^-cutiou  <»'  siiy  lav,  euaulcil  l>v  Conaret^  realricliiiv'  ^li"  rtpbt  of 
rpim-val,  Uut  j»  wn»[ily  an  inblruriinn  Ui  th(H^  who  hoM  ptH^iilons  liy  virtue  nl  liii* 
apjiointiiieiit  of  I1il>  niHiiiitT  iii  which  they  ^hK]l  iliwharttp  their  lUitic.-i  in  rmiiM't  lo 
the  removal  i>f  Lh«-ir  MilH>r(liiiBlef<.  Tho  nrdiir  is  not  the  law  of  the  land;  it  tt*  not 
tfae  emanation  of  the  taw-making  pr>wer,  hut  ii^  merely  a  re>niiation  aijnpied  hy  the 
Execative.  a*  he  rijjhtfijlly  niiuhl,  in  rt^mlation  of  tht-  conduct  of  Ihow  wnu  art*  huIi- 
jact  to  liii"  authority.  He  tiiade  it.  and  niBy,  at  hU"  iilnu'ims  ruttrind  it.  Thi'  law  u( 
lli<<  latJtl  i."  i><~it  Milijiil  til  re[:x-a1  hy  the  Kxecutive.  The  roKulalion  aiid  orders  of  the 
ExwulivH  or  heiwl"  "if  iie|i»r(nH*ot»  under  authoritv  ctanteic)  by  ConKi>'w — mich  10 
tliconler  uitdfr  (i>tu<idurutiijii  herv— are  nviiluli("i»  i>r«Hcril>ed  by  law  iti  the  wnae 
that  aet^  di>ne  under  theDi  are  upheld:  and  in  that  lijtht  thev  may  have  the  toiva  of 
law.     Elill  the  failure  to  do  (he  act  thereliy  ettjuine<l,  or  thedoin^  of  the  act  thereby 

Sndiilnteil.  doee  not  render  one  liable  lo  the  Uw.  ('  I'nhed  ^tateD  r,  KaloD.  144  f.  S., 
77.  taai,  }'*  Su|i,  Ct.,  7tM. )  t'otuie".)iieiillv.  iir>  vested  ri^iht  to  hul<l  otlii-e  indelinJIel^ 
isac(|uired  bv  themcuiulic-nl  by  viniieuf  theexwutivereKuIatiun  in  ttueation.  This 
exeriili%'e  onierfirre(juli»liiiri,  therefore,  eoufeiv  no  right  uijon  the  imnimlwnl  o(  ofBra 
of  which  a  court  of  eiiuity  can  take  cri);:iiiaiiu-e.  He  who  rlt»ohey»  xiiL-h  order  id  tho 
Prvtndent  in  n^ion^ible  I'l,  mid  niu»t  Ix.-  deal)  with  by,  him.  Courts  of  e<]uity  niv  not 
coni^litulvd  to  regulate  the  de|iarluiciilf  of  lliu  government.  Their  iuriiriiictiuii  i^ 
limited,  to  tlie  nroleclion  of  the  rifchtr  o(  j>ropirty.  They  liuve  ito  ivmoerii,  h»  I 
niidervtand  the  lKiuiidariv«  of  their  juris'lietion,  Qver  the  a]'|x>inttiient  and  rvuioval  of 
public  ofri('en«," 

See  aleo  Taylor  r.  KeTrh«i.iil  (S*i  F«d.  Itep.,197},  in  which  c«M>  tho  coiiit  Mid: 
"  lineedi?  nfither  arftuiiieiit  n<>r  riiaUon  oi  authority  tn  iJeiiioni^trule  that  neither 
the  ('resident  nor  tlw  t'ivi!  S«-r\-iee  CommiHion  ia  rlothed  with  Itvisliilivc  powers. 
Neither  can  ch:in^  the  law.  either  by  rejieal  or  by  making  a  new  eiiaclmenl.  And 
it  if  vqtially  elemeiilary  that  fonKri-Sfc  can  lnH  iielev'aie  ilt  leL'i."lalJ \ e  jwiwere  either 
to  the  I'reaidcnt  oi  the  t!ivil  Service  CommiMiiun.  The  rali-«  proiniilKUteil  which 
place  ottitv  ileptitie!!  in  the  niiirHbal'it  olhce  in  the  cliiwilici)  civil  list  are  not  a  *>lHtnle, 
nor  Law  thev  ihefunv  u(  law.     Thev  are  men-iy  exec-utise  r»lt«  and  rtKtilutioni^ 

EroRiul)nile<lliy  authority  of  law,  SJid  aru  effective,  if  at  all.  only  as  mien  ami  tv^- 
itioriK  for  the  intenial  coiitn^i  and  ftovernnienl  of  the  civil  wrvice  and  the  executive 
di'lMirluifJjLK.  The  i'<jurti<  of  chancery  have  uu  jurimliution  or  authority  to  Lruforra 
Mich  ralen  or  n-gulfttlrjii#.  JhelrenlorcL-nii-nl  lieri  within  the  domain  of*  t}ie  ex»'U- 
five  del  HI  rill  lent",  wliidi  jHwweM  ample  jujwer  tn  eiifonc  the  pro(ier  oljwcrvHiiLt;  of 
and  t^uminllnaticn  to  the  ruk-»  an<l  t\vululion.'«  j)roinnl^aled  by  ttic  Kxiciuive  for 
t^R-guverniiienl  nJ  I1h_kk^' emploVcTi  ilk  rtiiy  i-xiriitlve  di-jiflrtmcnt  of  Ihc  jiovcrnioent- 
If  the  niarchal,  by  the  rvmwval  or  thr^-iilh-iniJ  n-irnn-tl  -il  tJie  ri^inplaiimnl,  hiw  vio- 
luttxl,  or  \i*  alniiil  io  vlirlaie,  i1i<-m-  niK-."  and  n-KUlationii.  them  in  ample  i>ower  in  tha 
DcTMirtnient  of  Jusiiiv  Ir.  rfilrciw  the  wrong,  withotit  any  r<-i*fi.rt  to  a  ernirt  of  diancc-ry." 
But  we  the  '-hm^  of  [tnlter  r.  White  {Ki  Fe-l.  Itep.,  5'**),  in  whlcij  tlw  imart  held: 
"Hr*!,  Iliat  ihe  act  kii'iwii  an  the  'Civil  Service  Act,'  Ls  const ituiioimU  K-cond, 
thai  I'onKress  h(w  not  ileli-^t^i  to  the  IMtrient  and  the  Cnmmi^ion  k-gif^laiive 
powen>;  luird.  that  by  rule  a,  pec.  1.  the  lutcnml  Hevenite  Seniee  hiu-  bwii  plaL-eU 
nnder  (he  Civil  Scrv'io'e  Act  and  rule-*  mtuk'  in  pvir^uttnce  of  it;  fotirth,  tlial  the 

e'iiiiiliff»  ill  lliefc  w^tionn  are  ollicerN  of  tlie  tioveniiiieEtl  In  the  InteniHl  itevcniie 
rvice;  tilth,  that  they  i-antiot  be  a-inoved  from  their  |Xtt<itioii^4  excL-i't  fi-T  caii^eif 
other  than  jioliiical,  in  which  even  their  removal  iniiM  he  ma<it-  tinde.  the  leniiHand 
proviftiouM  of  the  Civil  8ervice  Acl  and  tho  nilci*  |>nmiiilgated  luiiU-r  il,  which,  tinder 
ibo  act  of  Conttrei^,  l^eeniue  a  pari  of  the  law ;  sixth,  that  the  attempt  to  ciiaiijie  th« 
position  and  rank  nf  tfn-  oflWvm  in  thew(Taw-e  i(t  in  violation  of  law;  sevcntJi.  that  ■ 
court  of  i-<iijily  biiw  jiiriwliitioii  to  n-Mrain  Ihe  appoinliui^  pi^wer  from  reiuovinK  the 
ofBcert!  fn»m  tlifir  p>j!<iii>.iii)^  if  such  rei"Oval»arein  violntiMiiof  the  Civil  Jjervice,\cl." 
'  "It  would  reiinire  t'wi  imn-h upai-e  to eiunncrale  all  lliet^atiilory  |iriivi.sittiiH  of  this 
clatM  douii  lo  tiiR  pivJH.'nt  time,  in  ivhieh  're|;ulatiuii:f,'  aa  buch,  are  authuriiced  lu  be 
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The  power  to  make  regulations  is  not,  indfipd.  confinwi  to  politimi 
bodie^i  or  offirorH.  It  oiit«''i>*  into  othor  r<>latiinLt  of  Hfo — whorovor.  in 
ftiCt.ff(*rvni//f'-itf  if*  iiecf--*?-ar_v.'  (Si^e  ji-^f.  p.  l-is,  noto.)  Tlitis.  ntrporii- 
tions  po>Mt>-s<4  tho  |K>«-or  of  makiriff  mgulutioiis.  including  fay-l8\i-< 
Social  clulis  bttiv  tho  ]iowor.  and  thoir  ri^jfulatiuns  ait*  i-iH-ojfniwsi  hy 
tho  courts  as  hiiidinir.*'  Wo  hoiv  njieuk  of  l>y-lawji  u.s  rt^j^ululions.  In 
one  sense  n  distim-ticiD  luw  Keen  niadr  fietwcen  Ihoin  in  tlic  Inw  of  i*or- 
ponitions,  the  liy-linv  Ix'injr  held  to  be  more  iwxmlh-  estublished  for  tho 
govoriinieiit  of  the  iiitonml  affair^  of  tho  coi-jxnntioii,  while  the  n'jfn- 
lation  h  reg;arded  a--^  iriteiule<l  for  the  government  of  it««  bunincAK  witb 
the  piihlii-.*  Hut  the  word  iv(f»lotimi  \v  here  used  In  a  lirrxider  sense 
aud  Hi*  inchidinp  the  liy-Iaw. 

In  the  wise  of  Yturhide  »».  The  Metivtpolitan  Club,  the  court  of 
flppi^ls  i>f  the  Districl  of  Otliinihin  said: 

"  There  i>  no  Uiiip-r  any  que.-*!  ioti  of  I  he  right  of  a  cor|)oration.  such 
as  that  of  the  ro^ijiondeiit  in  thii^  <^-aMft,  tu  niakr  by-luw«,  even  in  tho 
absence  of  exi>re>s  ■.tatntory  ]Ktwer.  and  to  exereisf  the  pi-iwer  of 
amotion,  as  iiwidi-nt  to  the  f(Hi>unition.  Tlii.-  ha-  boon  rcj.iirded  a-  the 
settled  hiw  sin<-o  ilu-  ease  of  Ixml  Bniee,  •>  Strange,  81y,  and  the  <\\\\- 
»*e<)Uent  exposition  of  the  whole  do*'trine  in  the  ease  of  Il<*x  r.  llich- 
ardson  (I  Hun-.,  f*\1.  .Wit),  by  I»rd  Mansfield,  six^aking  for  the  Court 
of  King's  Bench  in  175S.  In  this  \a>A  mentioned  t^'ase.  aftt^r  reviewing 
the  former  deciaiontt  aud  the  pn^vious  dootrint!  upon  th«  subji«ct.  »n4 

nmeribed.     ?■*  tin?  tirind]:^!  d  Ihn*  pimctt-d  prior  to  18SG,  ri-f«>renc«  rtiftv  lie  had 
to  the  flret  editi'iit  ul  this  work,  iia^e  LS-IM,  imlv  ;j.     ){c{»nt4*1  irwlancen  al"-  'Jtvtir  | 
in  the  frtaLutee  whrrr,  thmigh  the  won)  'ri.-i;tilurK>n^'  is  ruil  (-iiiplqvet],   l)ii>  mniaj 
meaning  U  wmvcyod  l>y  onme  equivalent  term  or  rxpn^iFiion:  as  by  tfio  t»TiH  "'Urco-j 
tHiup,'   'ituftruitiyiiH,'   "ioniii','   'n>|uiiviiieut«,"   ' re*tni-ti ■  ■?!*.'   'cijinlitiotiii."  'limiln- 
tirtuc,'  •by-Iawp.'     Ntrt  unirptitit'iill  v  u  tiling  i«  rwjuiivJ  by  tin-  i^lututii  to  bu  ilouu  in 
MiA\  man'mr,  etc.,  ux  &  head  of  n.  tleinartmenl,  vXv.,  'itiur  |tri-M':HlM.'.'     Thi>  'Itc^itn- 
tiwiB  fur  llw  (.Jownmiunl  of  tht'  lU'Vi.'iiue^'ullt'r  Serviw  ■  if  (lit*  Ijniti.*"i  Kiat*w,'  itvut<4> 
by  tliL'  ?«?rn'Uirv  oj  ihf  Tnywur)'.  April  ■!.  IWH.  ami  rci^lirij.'  mi  no  iitilhf>r)iy  ni'froi 
fxin'i'^  Ibiin  is  tontitl  in  thi-  UniiK  of  «i^ioiw  *Jr.>H  nnil  2"ft'J.  pUkliiK  llii-*  (N^rji-  (eon-1 
ttii-tink.' u(  thf  uUiwre  iiinl  L-rcwxif  lhirtv->nx  v>.«:<ul(i^  iirnlLT  ibi^  ;{>-iii-i-»l  dini'litiii  of] 
the  fM'oivtury.  i^aiflnkiii^  illiiHlratioii  o^  lliuiliMcrvtiuii  vAvrviM"!  )>y  bua<lM  ^>f  deporl- 
imTit.-  in  iiuikii)>f  rti^iilation^  w>  to  ninltcTS  o(  detail."     (Winthrop's  Militarr  uw 
Bint  rmvdvnlB,  [>.  Is.) 

"Thi*  lint'  luuf  nut  l>wii  i-xu<'llv  dmwii  wliiili  t^-i^ruU*?  tliowj  importiuU  wibjww,! 
wlili'b  miwt  tjeenrinOy  nyulutcvl  "liv  the  k-pijilaliiri.'  u.-^lf.  hvim  thn«*  tA  lw*»  int«*ivrt, ' 
in  wfiit'li  a.  iKrieral  pruviitiuu  may  \k  madi-.  uiid  tKiuvr  jjiveii  To  th<jt>v  wli<>  iin.'  lu  tuX 
uniier  cui'h  p-niTHl  prnvifions  lo  fill  up  \\\v  (Iftallc"     (Cii.  J.  llamtiall.  in  Wa^^nlUl 
1-.  Srmlhanl,  10  Wh,  1.  ^:{  ) 

'"A  rviHilaiiou  is  iiR-n-Iv  h  'jiotcniiu^  direetiim.'  It  implies  authority  on  uoe 
dd**— citbjtx'litin  on  tin-  other.  •  *  •  Ii  w  d i:4in{nii»iH>o  fn>iti  mntraa,  which 
iinpbi-o  tlif  right  i>(  :itl  imrtiiv  to  xliixilate  tor  ItTinti.  *  *  *  A  rcf^itatliMi  Is  lUl 
onK-r  by  wiilh^rity,"     (Huii.  Wiiliain  I^wivnot-,  1  IHw.  Kirat  Comj),.  .W.  I 

'  Everv  public  lieMiiildy  baifi  the  jHiwi'^r  to  inabi*  ami  (^forcr  certain  ruli«  for  th* 
trmni!Wi:tiim  nf  IniMntw  and  tbi-  pn-M-rvation  of  onter.  (JAm(v<tD  on  < 'ontttitntional 
Con  veil  tioiu'.  p.  463.)  l*iis«'iitK'rH.-arri«*re  may  prvwritv  rwiwiiiable  n-gubition^  (or 
the  tomn»l  of  pOMt-iiin-T^,  ami  t-miiloyiTs  for  Ibt'ir  etoployitt:. 

*Tboui|«oii  ON  C<>n)oratioii.>.,  {  ySi, 
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showing  tliat  lhi>  olfltT  cukps  liinl  inaititHiin'd  a  riorlrinc  that  liud  been 
intKlifiod  l>y  thi'  iiifirc  voti'tit  chmcn,  tht-  I^>r<l  Cliipf  .luMtiw  snid:  'We 
all  think  this  niddiM'ii  (tpinicm  is  rijrhl.  It  is  nnvwunf  t(»  llio  jtwhI 
order  mid  ^ivmimi'iit  tif  i*(iri>iiniip  Hodipw.  that  thrro  sliwdd  W  mu'b 
a  jNtwer  llbal  of  ninntinn).  «>■  imndi  a.s  tbc  power  lt>  iiiiikf  hy-liiws. 
LonI  t"«ke  says  (lijitTKM  *'«>«■•  15  *■«'•  l**^")  'then-  i^  u  lai-it  rnnditicm 
anaexet)  tn  thi-  fniiichiM-  whii-li,if  he  l)reuks.  heiiiay  Iwdisfram-liiiiud-' 
But  whfiv  the  (ifferice  in  uierely  against  bin  duty  as  n  corponitor.  ho 
run  nnly  •»«•  trird  for  it  l>y  the  ('or]M>ni.tion.  l'nI«H>  the  (Mjweris  iiici- 
r/^'w/.  fninehiscsorotlirvs  miKht  lie  forfeited  fcirofTenecH.  iind  yel  Iboro 
would  \w  IK)  iiteariH  t(»  earry  the  law  into  exe<-utio(i.  Suppo^'  a  hy-law 
made  to  (jive  power  of  amotion  for  juft  t-ause.  >xiv\i  a  by  liiw  houUI  be 
pood.  If  ?«>.  a  forjjoration.  Iiy  virtue  of  un  ineideiilal  power,  ruay 
raise  to  rheins4'lves  authority  to  remove  for  \\\^i  eauMe.  (huuifh  not 
expressly  jjiven  by  chatter  or  prescription.'  The  doctrine  of  that, 
ivlebratod  i-ase  haw  never  been  que>tioned  from  ibe  time  it  wa.s 
auiiouneed,  and  it  ir*  the  law.  Kith  in  En(fland  and  in  this  foiintry.  at 
the  pl-esent  day,  (Com.  *•.  St.  Patrick  Bea.  Sta-.,  9  Hlnn..  44N  44H;  3 
Kent.  (V.ni.,  2^.)" 

Aft  ali-eady  stated  with  reference  to  army  rej;fulati"afi  riiarii'  ])iirsuan1 
to  8tivtute,  i-o^lationt*  of  tlii«  kind  may  be  modilied.  biil  exceptions  to 
them  in  individual  ■TU'eiv  can  not  leyally  be  niofle.'  There  1^.  however, 
H  ditreren<-e  to  l.»e  oVerved  in  this  vespeet  between  g;enernl  rcjjnlntions 
«nd  •<])ecitie  act*.  Ordinarily  when  an  executive  officer  \^  em|>owered 
by  law  to  do  one  s]>eiitic  a<-t,  as.  for  example,  to  reserve  pultlic  land 
for  a  sijwidc  public  u*e,  hte  doio{r  thisaelcxhaniits  his  power  iw  tt>tbe 

'Thin  ii»  illiii^ratHi  bv  tJip  following  neWHpH|i(>r  4-t>iniii<?iUe  (ISfi"): 

"  Till*  at'iHiintiiitriit  n?  Ut-ntirul  TymV  to  he  Awixtaiit  Altomev  <  idieral  for  tlw  Poat 
(►ffiw  I^'iianiiitnl  hat-  lutu  oriticiw-vl  I'.v  hour'  at  a  violation  of  ihv  civil  «'n'ivv  law, 
in  that  ihf  \>\sue  MriR  iiiiitpr  tlir  Post  Olliw  iH-jmnrnfiiL  wiia  illl■lulk^I  within  the 
Clawiitifil  M'tvifi'  liv  ail  unt^-r  of  I'rei"ii.lt-iit  (.'IfVclmi"!. 

"(,"ivil  ^^^'^^  !<.•*■  CV)mt(ib*ii'iRT  rrm-UT  (■■■•iay  Hiali'd  that  when  Prwi'VfK  ClevvUnrl 
orrterwi  the  rln^iilimtioii  nf  the  l''iPt  l  'fliic  Ivimrtnipiit,  it  woh  not  mijiikmh^'iL  dint  Ilie 
pUiif  of  Ai^islaiit  AUi>riM«v  (ienenil  (or  llisl  llrpartment  wu."  wilhrn  \\n-  sciii»e  of 
tlial  onlpr,  Wlifu  it  «»<■  (uuml  lliat  each  wafc  tin*  cast.-,  thy  ihmHit  wim  hroii^ht  lo 
the  attfiilinn  n(  I'rt'^'idi'til  MrKinlcy,  whn  cx^fptnl  tlii<  piun-,  ulluwifiij;  the  ap|ioint- 
Ktent  t.i  Ih'  ms'lt'  wittnnn  fxamiiiAlion  liy  the  Oivil  Sorviti*  (.Vimiiii^i'^ii, 

"The  aiiuiHiucpmciiI  ihut  llif  rn*iilerit  ha<l  pxci-ptp'l  thii^  plaii-  wthvt  it  hud  heen 
inelaclMi  *n  tht-  claswilii'd  wrviop,  ewn  if  mich  cUi&iitii-tLiiiin  wiw  the  rt-mlt  t*i  a  niif- 
lake,  has  cn«I(«l  mirim-'i',  a"  the  Ooniiiiiwion  hiw  o'litt-niktl  th.it  m  liini  miiv  a  jilai* 
uoH  included  in  thi- cIiicHliwl  Berx-iiw  hv  onlci' of  the  I'ir.'!=iiii-iit.  uii'ltr  HUtlumty  o( 
the  civil  seniff  law,  siieh  action  liad  tht  ti>rfc  cf  law  uii'l  toiiliJ  not  lie  retKinded 
exceiit  hy  s\et  of  I  'oiit.ivw. 

"At  ibeotUw-vf  tbt.- Civil  Servi<*L'('oiniiiiBMon  lo-day  it  wawiftnuil  that  this  view- «i( 
the  t^fff?«l  of  onw  ini'lu'line  n  place  in  the  eiawitiwt  PcK'ia'  wiw  ihe  mTi'imnl  iipinion 
of  th*  CommtMiion ,  hut  it  w«8  not  (n^iwnilly  undi*n!ti>oil  Ihiil  thi"  Prwiidont  atill 
i\>laim''l  llic  iMJWLT  to  'yxeept'  any  nlacu  fniiii  uxiuniiinlioii  mid  to  makt?  the 
ui'["jintni(.-ii1  without  ttn-  inti-n-fnlioii  "l  the  Cumiui»ii>n,  ih»-  \i\ac.e  f>till  l>eing  in  the 
ciBwifi^  BtTvittf.  the  only  ixwtrictioti  placeil  upon  Buch  i»i>\njr  Itfin^f  the  p^o^'uion 
lluit  lit-  rouM  umkL'  ' nvctMMiry '  KXtvptioufi." 
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sutijrct-mntl^'r.  So.  wlmro  hv  ik  pnipowormi  to  dti  ii  Npi>L-ilir  set  (»f  acts. 
But  wIh'11  hi"  i.v  jfivpii  n  wt'iicnil  dist^ri'itoiiary  |kiwit  I^i  iimke  rctriiU- 
tiotih  in  <-x<>4-iiti(Mi  of  n  Itiw.  thi^  jxiwiT  to  iiifKlify  re^nliilions  i>n<-<*  iiindp 
is  indud<Hl  in  it. 

A  di^tiiiftinii  should,  howovt^r,  ho  iiuidc  Ui'twoen  t'AM-iitml  iv^iiltt- 
tiorts  nmiio  in  iitil  nf  ii  .vlatut.o,  such  na  arc  ne(.'<i?iwary  to  tho  cxivution 
of  the  st»tuU>  nnd  thus  hnvo  the  nppoarant-c  of  beinj;;  of  a  dwidedly 
Icgislutivo  chunuier.  tiiid  rt'jj'uliitiiins  whii-h  nrt-  moi-oly  snpplprm'titft! 
to  thesi-  and  rclalt*  to  tbc  minor  demits  of  the  machinerj'  for  the  fxe- 
outioii  of  tbf  statute.  Thette  un;.  to  lie  siiiv,  made  in  ud  of  it  ul»o, 
but  nri'  not  of  the  fhiinii'ter  refernMl  to.  It  in.  however,  impos-sihle 
to  Hy  il<iwn  any  nile  whieh  ui>iil<l  eiktiMe  uh,  h1  a  fflance,  to  distinguish 
in  every  iM»e  the  one  from  the  other.  There  is  not  alwavo  a  clear-cut 
line  of  dt-rniiiVHtion.  Tiie  di-siiiit-tion  rxii^tj^.  hut  it^  applieution  must 
Iw  c<;nUn>lle<l  l»y  the  fji4'l*i  cif  eiwh  rase. 

The  rIudi»e-.\dv(Mmt<'  fieiieral'M  Oflifp  has  applied  the  jmnciple  of  the 
tiinrliii)^  I'hanu'ter  <if  n-yiilationw  iiiiuh*  in  execution  of  .•^lalute.-i  to  irjfu- 
liLtiiHiH  uiade  f<ir  ihc  di>^hiit>«eiii<>nt  of  an  appropriatioi).  hohliri];,''  that 
when  CongroMH  maken  nn  appropriation,  hut  teave;^  it  to  the  Executive 
to  prescritw  rejrulations  for  its  dijilmi-Henient,  sin-h  r^'jrulatiotis  Hhonld 
\h'  ro}:^rdetl  a.s  nia.le  in  exe<-ntion  of  a  nialiite  (althoii};li  not  aeintilly 
poignant  to  it),  and  then'fore  hh  falling  under  tho  rule  that  they  are 
bindiT))''  on  t.lic  luithority  who  made  them  ns  woM  i\n  on  others,  nnd  that 
they  may  Ut-  nuxiitii'd.  lint  thiit  individual  execptionn  to  them  run  not 
Im>  made.  And  1.he  lu-tion  of  the  War  Department  i^  underritood  to 
have  iN'en  a  i-ontirniation  of  this  view.'  The  rejfuhitions  in  question 
ri'latfd  to  t)ie  ex|H'nditurc  for  the  transixJitation  of  derea-ted  .noldiers 
to  the   pUee  of  tmrinl.*    Anotber  example  of  a  re^tlatitm  of  this 

'  I  havt-  mil,  lio^'vvcr,  iiriilenjikL-n  to  lUMruiw  wliiit  L-tiitrt  the  PsiMU-nce  u(  %  fftati'  of 
war  iiiiyht  huvt-  kii  thitf  pnncljiU-.  In  puitit  i  if  («i»'t,  ivg"'*^''^""*  ^f*  ^''^'y  ''**ly  «r»if«l 
in  tiinc  "f  wiir.  utid  tli«t  ton  wUhuitl.  n-jptnl  lo  llic  cIh-k  Uy  wliitb  llifv  In-long. 

'Thf  JiiiJiftvAilvoiiilv  tivnt-nLl'tt  \ii'»i'  wvn-,  nn  lliii-  <K-i3u>itHi,  tilnlLHl  M  follows: 

"I'lkm^niiih  to?,  Anity  i{i^)ilnrii>n:>.  iiniviiU-"  lliat  thf  ronminit  of  dc-ccftMil  -rJilJon 
will  In-  Initisp'irtwl  by  Hu-  (iujirliTiinwUT'«  IVimrlrm-iit  ^^  tlw  ruvrtwt  tiiilimrt-  [K)M 
or  tiutioiia]  tvMH-u-rry  Tor  Iftiriiil,  uttli-j«<  tUv  iMiiiiiiiiindinfE  "fliivr  dii'rric  IrariHl  nt  the 
|iluivMt  ■IcArh  pr<i(«'r.  li  nUi  jirt-™  hln-d Itiiu  tln'isixiii*!:- r)(  lrann;>AnJii){thr  n-maiai 
b>  imyiililu  imtii  lliis  ii)>|irM|>ruitiui]  for  ttriiiy  Inii)t<|>iirtiiti(.>ii. 

■■  hi  iIk-  our^'  i>n-!^-nic<t  in  tliiM  •utiiinnnii-iitii-n  tmtii*|'i)rwti(in  (or  Iht-  n-maliif  ni  s 
detv^iwil  mililiiT  (njjii  t-'urt  U'ulln  WkIIm  to  Miihlli^Lnwii,  PoriTiiiylviuiia,  immki'il  Ut, 
aii'l  my  u])iuiuii  ti*  du(<in<<l  w  to  whulhtr  tliv  t^vcrt^lary  vt  \\'»r  )iw  nuthtirity  to  tmot 
thv  n-i|iiciM. 

"The  ivjr»IjUicii:  i-itol  Millie  fur  llii*  iliRlxini^-inent  iif  ft  {iiihlit^  fnii<).  Tliu  appro- 
prJBlii^u  wl  iJOfM  mri  prvi^Titje  it.vnlniion»  for  I  Iiim  tlwl'unieuieiit,  but  Irnvvd  it  TO  lb* 
ExtH'iitive  to  <\o  w.  Ttiini  ia  iliu  >«i>ie.  In  etfeci,  at*  if  Conjtn^w  had  e^i'TvtvW  autlKir- 
iwil  the  Ex^-^nitive  1"  mnkr  i\-^iliUiiin«.  Therefnre,  reK^ilattiffi.*  mnde  liy  tlie  tiwtc- 
twy  uf  War,  ilL'lL-niiiiiiiw  IIr'  aiiinniUH  'if  thi'  dii^lxinNTiK'nlH  of  tli«  apfiropriation 
■hould.  it  U  tiehi-veil.  lie  nintriii-il  ilh  iiiinleiit  aiil  ftiAi^alMc,  Biich  parta  of  the 
n^iLuIion  nsi  relnle  to  the  |iiin-ly  mliiuiiii'tnUive  iiiiu'liiiiery  for  Ibe  expenditure  ot 
tho  a|i|'F'i)riatit'fi  ii((i\,  however,  in  my  oiiiiiion.  In'  ilictiiiiniinhroi  /r\>iu  the  'juad 
legislative  jiart  jireMTibing  the  amouniH  nf  in«  (ILtlmnK'ifieiii^.     To  the  former  I  liave 
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kind  is  llitU  tixinjr  the  fees  of  riviliun  witnesses  befni-e  courts-martial, 
for.  ahhough  in  deference  to  the  views  of  the  Comptroller  of  thfl 
Treasury  these  fees  hui'e  Iieen  iimde  to  conform  to  Ihone  of  witJiea'ies 
liefore  the  Federal  eoiirts.  us  rejriiluJ-ed  bv  tile  Revised  Statutes,  thiH 
reyiilalion  is  none  the  le^*.-*  Hii  exercise  of  the  executive  ])ower  in  eam*- 
iti^'-out  an  appro])riution.  and  has  no  dependence  on  tlie  fitatute  with 
which  it  hiLs  been  luadi-  tu  conform.'     And  another  example  of  riiu-h  a 

tku  doubt  llie  ikfrvtary  of  Ww  riiii  muli^  exeeiitions;  U'  the  latter  I  am  of  opiniQU 
that  he  can  not.  Rc^ilntiotu'  of  iIih  kinil  r<hould.  for  tlic  jiurjiottiv  nf  mit'h  tnmiinr 
hm  i'«  i:uul)!  in  llil^  riwi;,  !«■  i-ljuwil  with  those  niadt-  juimiiant  to  stjimte,  as  to  U'liic^ 
I  mil  vl  oiiiniMii  iTiat  tliey  whoiil'l  bv  hvM  t^  havo  bwi»nie  a  |iart  of  the  lnw.  ami  to 
lip  of  the  mine  fon'v  hh  iht>  Rtatnic  ttM'lf,  ami  that,  uUh(>ni;!i  tlwy  may  hi>  i-haiiiced 
Iiy  tlieantliorily  malun),'  tiicnt,  thvy  arc  liimliii^  oii  such  authority  si>  UiDit  as  they 
are  not  changv^,  and  that  he  can  not  grant  exoeptiuiui  to  them,     [Scn;  j^ag^  T(M,  M>cli>jn 

"  II  is  tnip  that  in  caa-n  like  the  (iNMent  the  rrjinlation  is  not  iK-tiially  mode  pur- 
roanl  to  statute.  The  Htstutv  duen  not  itself  eK|»rejwly  pfivide  for  the  riiHkint;  cf  the 
rettiilatJon.  hm  l«iveB  it  to  1n'  done  hy  the  Ex»Hitivi'  in  the  exiTcii't'  "f  the  i-on^titu- 
tioaal  power  vented  in  him  ax  conmiauik-r-iD-tlnef  ami  1>v  the  rti)iiirL-ment  Miul  lie 
ehall 'take  ciirc  that  the  laws  l»e  faithfully  eseaile*!.'  hut  tliv  ri'ifulalion  i- nonv 
the  lea  in  aid  t)f  the  datme,  in  ihe  rvlMlioii  whirh  I  have  iniliL-alLil-'prewribinif  an 
eaaenttal  mle  for  tin'  dj^hurwinent^  to  he  itmdi-  under  tht:  i^aiute,  mud  nut  niori-ly 
relating  to  the  adtniniittrative  tumnii  of  H]>p1yinit  the  rule. 

"ThuseetiiH  to  me  to  W'  tliet«iun<l  view  tu  lakeuf  thitf  matter.  The  ortiun  «f  the 
ViAv  DcjMrTiiionl  ha;*,  however,  not  l»-en  e\m»lwtent  with  n-ferenec-  Ut  resrulalions  of 
this  ila*s — iiin^ibly  because  (he  iliffereiiee  l">twevii  Ihem  and  piirvly  a'iiiiituwlrative 
r*v*>lj>'->t""<i  haviu^  no  auiJi  intiniiite  n-laljon  with  i'lniiiCeM,  hati  iioi  liein  iiothitl. 
H  iili  relereii^v  tc  the  reKulutionf  iiiiii.lt*  puifuani  t>>  Ihe  ail  of  (.'nuerew  relating  lo 
Uieexaininatjou  of  etdifited  ineii  for  promotion,  it  hua  lieen  hehl  that  they  can  uul 
he  waived  in  indindnal  eases,  and,  on  the  other  hand,  a>*  J  am  fnfonm-d,  the  regu- 
lation preeuL-riliin^  the  |>er  diem  Mlliiu*an(.v«  of  eivllian  employee*!  when  tntveliiig 
under  onlers  haK  lHH>ti  waived  in  individual  auH-w.  tl  uiidereland  that  ihe  r^ht  to 
make  thii«  waiver  has  lK*n  recn^ized  l>y  the  Coinjitmller  rif  the  Treflrtiiry.  allliough 
in  a  deei-ion  of  Ihe  A>«is1«iit  OoiTiptnitler  with  ndfremv  to  tin-  Tnin»>{Hirli)Iinii  of 
ofliivr')^  bmunmi'  (he  Utter  i<eemM  to  n.H'ov'iii»-  the  dislini'lioii  w  liieh  1  lit<\e  made,  I'or 
he  iidtnitc  the  right  o(  tho  Set'retary  of  W'ixt  *••  make  an  ex«>plion  t'l  a  rxviilution 
prei'i'i'ihiiiit  The  iiiethiHl  id  Initiit|tiir1in]f  vn  olVKi.'r'ia  I tiito{ii)P'<  uhilr  Hpjmri-nlly  nnt 
fUlniittiiiK  his  Hglil  tu  make  uii  exeeplion  inervaoinff  the  money  anowaiitv  fur  it  in 
an  induTdual  i-mu.) 

''The  prai'liie  of  the  War  Dp[)tirtmt4nt  dixw  uot  therefore  appi«r  lo  Iw  miitorni, 
but,  ill  mv  (riiininn,  ini  action  In  the  matter  of  the  reBUlatious  maile  in  aid  of  the 
statute  r<'Ialin>r  to  the  pnimotifin  of  enlistr-d  men  if  lia.'^il  on  the  eorreet  view  of  thia 
flUfntioii,  ami,  applying  w  Iml  iviui  held  iw  lluil  matl»-r,  to  tht-  preM-til  i-«-<*,  1  am  of 
(i|niiion  that  ihe  ex'-eptiim  to  a  n'cuiHiion.  a^koi  for.  would  tje  contrary  to  the  true 
(vnneprion  of  Ihe  furce  of  Mieh  reculRtions  and  therefon-  unauthori&ii." 

Aa  to  the  President>  iKiwer  to  make  nTtuIatioiiw  |>n-.>'cnbiuc  ailouaiioef,  s&c  United 
Stales  r.  Wehttter.  2A  l-"ed.  4'aww.  ."HlB:  L'uit<^l  States .-.  Ki|dey,  <  l\,  \b:  LM  Ct,  tV.  20». 

'The  follou-ii^t  ii*a»  exlrart  fnmi  a  ri-|Hirt  nf  the  AetiiiK  JildKe-.\dvix-ate  (ienenil, 
dateil  February  tl,  ISflJ.  when  thin  subject  wac  uml^r  diHutfiiou: 

"tn  Ihe  Army  Ap[ini|triationH  Art  nna|ipr>>|>rialion  i^^eaeh  yearmade  for  the  'rom- 
jteDsation  of  re|Hirtcra  ami  witne^e,-  atl'iidiii);  upon  nmrl.*- martial  and  r</»nrt«  ot 
inquiry.'  So  rale  i>f  eomijeuhali^m  i."  pr»-eril".*d,  m^r  in  it  in  term"  imliraletl  Ujr 
whom  lh<>  rule  shall  Ih-  fixetl;  but  ihe^- 11^1] proi,riat ions  have  from  year  to  vLiir  bwu 
made  with  the  kn-iwlei1|ie  and  in  n'i-r.iiniii.ni  cf  the  fart  that  the  iii'w  was  heiiiir  wip- 
pletuente"!  hy  ^^«^:nlntiollH  (ixina  the  niifw  yi  I'miiiencation.  This  hi*"  K-eii  done  for 
many  yean',  and  theprupriuty  of  ^neh  rogulation<)  hiia  thus  lieetidisliuetly  n.-^'oj.'iiiu.'d 
by  Conerc*?. 

"To  nie  it  seems  to  be  entirely  elear  tluit  the  appropriation  wa*  intend**!  lo  1» 
(!X)H-nded  under  rulef  itreH-ritK'd  ny  thn  head  of  Ihe  riepartnient  ehunn'il  witli  the 
cxjienditure.  ami  Hint  the  rate  of  eom)>enw)lion  was  a  matter  te(t  to  the  di*eretion  of 
Urn  ijecrvtar)'  o(  W'ur.     The  Seeond  Comptroller  does  iinlwd  ivfer  to  wctiun  MS  of 
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fc^ulatioii  was  that  hv  which  the  n-ward  for  the  appi-fhenHion  of 
dcsortcT"  was  rnifiilalL-ii.  Iiofon*  C«iipiv-ss  was  induced  to  take  to  it.*«clf 
the  dote nnina lion  of  the  amount  of  the  reward. 


llie  KttviM^  Stitni(<«  as  thmi^ili  tt  nilfilil  li«  heM  to  fix  Hiv  cxiiiiiH'iieuttitu  of  ri%'iluuii< 
alti'iittintc  Bs  wilnriwtM  before  (XiiiM.*- martial,  but  iluit  itwiion  ivluK-*!  Milirdy  to  the 
pHiliiTal  ju'lirbiry,  nf  wliicli  r<i'iir1ii*tiixrti»l  form  tio  |u>rt,  iittil  i"  nu  iiiorf  itiMiticMble 
to  oourte-miulial  iliui  any  other  |>rovuioi)  of  thv  liil«  ('JuUlctary')  in  wmcli  it  lu 
fmind. 

"Thtj  fixiuK  of  tlitf  rate  uf  vijiniien^atiuii  hiw.  it  fwuv*  to  m*-,  Inx-ii  (luri'umrly  Wt 
bv  ("•onirn-jw  tn  the  StvrMnry  *if  Wmt.  It.  ban  Kn-ti  inrnwitil  lo  hif  >li(«cr>.'iiitn.  imd 
■wIii-h'-vit.  in  fbf  i^xt-nL-ii-  I'f  that  (tiwrctitni.  be  c^lalilinbttl  ii  i-.-rtHin  niti-,  that  ih-oi- 
Biuii  i»  k%inny  <''im.'luHivcoiiHll.  In  my  i.>]>itiii>n  the Sfi-oinlCoiiiiitmlicr,  in  tuiii<jiin<% 
is^  )Ui^  inlt-nlion  nut  to  hIIow  {layiui-nti'  maiU'  lumnlin^  t^>  itio  mu^  ivinhMsbf^  by 
Ihf- Snretarv  of  War,  w  exi-po-iinn  bi«antbonly. 

"TbeilimllimiUK't'  of  Mticb  [wynmnt^  will  ifiVe  iiiucli  trouble.  aii<J  yet  I  cui  tuA 
recomnienti  the  reri<imitii'n  of  a  riifht  nil  the  jiart,  of  the  Sivond  Comptroller  lo  set 
a*iilf-tt  ti'Kulatiiiu  ma'lfbv  the  Sei-ntary  of  \\  arin  1ln-i'Xt'nni*of  a  le^al  iliM'rHiim." 

Thf  i«iwt?r  of  th»*  I'resiileut  lo  •leltrniiiH'  tlw  aiiiotiiit  of  tv<v  ami  all'inamtti.  for 
siiptnrtf*!  H'n'icesi.  when  an  ajijir^^ikriation  for  tberii  is  niailp,  but  ('<«igri«<  ilfMfi  not 
ilM-lf  ilfltrrniiie  th*-  rati*  of  snrh  ff^w  ami  allmviiiiit-.,  Sh  l>evoi»l  all  ijiiMiTioii,  ainlhiut 
tn-iMi  n'iMiniiKcl  I'ylbt!  iirai-tive  Ixitliof  ('ontfrc!«ian(l  thv  l-lxt-^uiivtMuiuell  u.h  in  the 
dei  i-ioiis  of  ihi>  .nnns.  In  I'nite^i  Sutj-a  r.  Wfilnier  i  L'  Ware,  -tfi;  2S  Ffvl,  CTa.-*^,  AfW), 
Jitiljp-  War*-,  ol  ihe  l'nile<l  HlaTe»  «li!»trict  rourl  <ii  Maine,  bwld,  with  rpferenfV  h»  mi 
army  n-ifulaiion  inakint;  a  ccTUin  allowaiu'e,  tw  folluwf: 

■■Xordo  I  ivc  how  it  ran  hp  nvpn-onit  but  byndirw;!  lionialof  Llie  authority  of  the 
De|>tirtment  lo  e^lablii^h  any  yiti'l)  nilt,  uitli  rcsjwc-t  to  extra  allowaiuvf,  ))y  fteiHtal 
reu^iIatioiLs  an*!  oiriers.  It  ai>|>v«i>t  to  dh-,  that  it  is  fairly  within  tlw  aulhority  ot 
th.'  War  hofvirtnirnt,  nndcr  the  ™Mfti'.n  '>f  tlif-  [Yeeiilfnt,  to<«'Tablii>bEt>nt'njl  riilea 
uiiuu  llii(- Piil'ifCt,  «h)i-|i,  vrhvn  dnly  [>miiiiil|»Tilcl.  will  Ix-  biiidtnuou  (he  HiElitMjt 
offlwrs.  It  i*  not  ««iteriiie*l  that  an  "ni»-rof  the  Kxii-ntive  iwi  iimirnl  an  jn-lof  the 
)«}ti7ilalnrf,  iir  itfprive  n  jkartv  of  a  riffht  ai-i|iiirt-(l  imiter  the  law.  Bill,  ».■<  hiui  \>v*m 
nrnuirkii),  ihe  leitislotion  of  ('oni!ni*«i  lan  never  ao  into  all  the  niinutu  deinrl  of  resQ- 
lalion,  involve)!  in  thf  roiuEiliivteil  Herv'inpnf  th»  Army.  Much  iniun  iiiuivoida)>lvbe 
left  ti)  the  iliM-rvtiiin  of  the  l)i>th  ntliivro,  whn  !>n|HTinTt-nil  thai  Imm-li  of  tin-  pii'l^lic 
«;r>-ii.'e;  anil  »i>  thew*  matlerc  of  (Iciail  nrv  left  to  the  rpmilation  of  the  LVmrtment,  it 
Bwrne  ti>  nil'  n^anwahlt-,  wheji  itnicfrf  are  r\'(|uin'<l  lo  perfunn  .-w-rvit-pH  wliirh  ilo  not 
fall  within  tbi-  ratiK*- of  ihi-ir orriinary  ihitUvi.  ihiit  it  in  jmijxHy  nithiii  tho  ilt.*Tetlon 
of  llie  Ilejiirtnipnt  to  iletennine  h  bat,  aii-l  whether  any,  exlni  iviniju-nsatiou  nb^mld 
be  allowf*!  for  t*mli  extra  H?rviec,  taking  can-  that  the  rale  !«■  uniform,  hji'I  a|>|ilWiig 
in  the  name  way  to  all  !>iinilar  lantw.  An  authority  of  thin  kind  iH--i'tii,-  to  me  to  he 
dearljt'  iiuiilieil.  in  the  reiuKiuiiit;  of  the  court  in  the  eaiiefl  wbii'h  hare  l>een  Itefore 
mentioneif.  "The  amount  of  ef>in{M!niation,'  rays  Jlr.  Jiistiee  MrT^-Kti.  'in  thi*  niili- 
tar>'  i*er\ice,  may  <U-i)end  in  noiue  lU-jin-*-  ujtun  tlu-  nxuUtiouN  of  Ihf  War  IVjaul- 
uivnti  hut  sui-h  reRulationij  niUfl  be  unifcirni,  uwl  applk-able  lo  all  othoeni  aniicr  the 
panieeimimrtaiiep*'.'  il'niteil  StatfM  r.  Biiiley,  7  Pet.  CK  C.fJ. ).  ift.i  And  in  Blill 
browler  tcnni-  he  uyi^.  in  tho  opinion  iH-foro  uuotttl.  '  lleiicp,  of  iieeeawlly  U—yM 
have  been  e&ial'li((he'l  in  every  Itepartmenl  of  the  Oovenmient.  whieli  have  liemtne 
s  kind  of  eomnion  law.  and  r<-k:nlate  tin-  n'j^hls  and  dutitv  of  iIiom'  wlio  act  witliin 
rwc^'tive  limitc;  ami  no  ebaoKC  of  thiwt-  uhuj^'w  ran  have  a  rctix^ft^Liiiive  effwt,  bol 
mnt-t  lie  limited  to  the  fntur<>.'  (trnitiil  .Stntejr  r.  Mcl>aiiiid,  id.,  ]o. )  If  vaage  is  tu 
(piveni,  in  yrhat  manner  does  nr»fe&  become  esiabliahed?  Obviously  in  nootliorwa; 
tJiaii  by  the  practice  of  the  I  lepartment.  Apply  the  remark  to  thecal-  iiotrin  jwl^ 
nient,  '  A  iit'aee  of  allnvini;  estm  i>ay.  for  extra  cerxHces  of  any  partiindar  kind,  u 
eftablb'lit-il,  bv  its  lieiiig  rhar);i?(|  in  varioiiH  inAtanecf.  anil  alloweil  ami  oMerol  to  \m 

fmiil,  l>v  the  iVi>artmen(.  Il  ii»  nbrioun,  therefore,  thai  no  UNip'  e*n  be  e?^»bli9b«*l 
int  bythecom-nrrfni-eot  the  Deiiarliucut:  for  no  number  of  e!iiin{»"(^.  however  ninner^ 
on.*,  iin  till'  purl. if  the oltiiiMT.  can  evern institute  a  luage,  timier  whioli  any  Huht  i-an 
lieeUiime'l.  uiile**  they  ba%e  lieenallowetl.  it  ip  the  allowance  which  c<jn«li  titles  th* 
tLioKe."  ThL«  (»-tte  wat-  caTritil  to  Lhe  ciR'uit  etatrl  by  writ  of  error,  but  did  not  aame 
to  a  hearini;  until  after  the  deciwon  in  thecaae  of  Tnited  Staten  r.  KliaMn,  16  IVt.  (41 
U.S.),  ^>I,  iiiade  in  IM^.  It  was  then  aifirtaed,  without  aivutuvnt,  uimii  theautijor- 
ily  of  thut  decieion. 
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It  i?  said  that  n-jriilutions  made  under  a  statute  may  bo  referred  to 
ftsa  practical  iiitprprelationof  thi-  statute.'  In  exectitingthe  laws  it  is 
often  nece'**«ry  fur  exet^utive  t>Ifi«.'er>i  i«  interpret  und  coii!-tnie  itieui, 
and  thiii  may  Iw  done  by  lueaiM  of  reifulatimi!-.  8itch  regulations  are 
valid  and  binding.  uide<ii.<^  declared  l»v  tlir  cdiirt.s  to  l)e  erixineoiu*  iiit^r- 
pretatiou;*  of  the  law.  Each  new  tariff  ai.-t,  for  example.  nercji*iitate» 
motiy  .^urh  regidations,  and  we  Itavi-  a  g<Kid  illustration  of  this  in  the 
Tn*iisurv  Ciividar  «.»f  Sepleml>er  t.  isfl.  uith  i-efereiice  to  the  entry 
of  pursuna]  ellet- i.s  uiKl(;r  ihc  aet  of  -July  ai,  1-S!'i.  In  this  circular  we 
find  the  following  dehnitiuii  of  the  phru«e.  "  iv^ideiit^  of  tbe  United 
Sl»te-  ix-tiiniing  fix>ni  aliroad."  iis  it  occui-?*  in  llie  act: 

•■  The  provi*o  in  paragraph  nyT  (.-onUiiiw  spwiai  pr«.ivisions  and  linu- 
tatioiifi  concerning  it*fiideriU  of  the  United  States  returning  from 
ahroad.  It  tJierefoP.'  Iwcoliies  uecv^ary  to  define  the  tenu  "  refiidentu 
of  ihf  I'nitcd  Slatfs  returning  from  afpnmd,"  in  order  tluit  customs 
oftii-t'rs  iiiuy  have  a  it^aMonuldu  guide  tu  the  pnu-titul  application  of  Ibo 
proviM).  The  w(»rd  ■  resident"  hii«.  in  hiw,  more  than  one  meaning, 
much  depending  upon  the  connection  and  purpoM'  in  which  it  is.  used. 
Ah  liwd  in  this  provbfo  to  pamgniph  OUT.  it  is  held  by  the  Departruent 
to  inchid'"  all  persons  Icuving  the  United  States  mid  inuking  a  journey 
abroad,  and,  during  tht;ir  abnenee,  having  no  Uxcd  piaAe  uf  aUwle. 
PerHon;^  who  have  l>eeu  ahn^ad  two  years  or  more,  and  who  have  had, 
during  that  lime,  a  Hxtnl  placi-  of  abode  for  one  year  or  moiv,  will  ba 
considered  HH  nonre.sidctil»  within  the  uieiining  of  thit>  law." 

So.  Artiele  243  of  the  Xavai  Regulationw  of  1S!>H  pi-eflcrilies  m  fol- 
lows: '■  The  title  '  L-oimniinder-inchief.'  when  occurring  in  naval  lan^, 
regubttioiLs.  and  other  iha-uiiient.s,  shall  Ih-  held  to  refer  to  the  oflieer 
iu  chief  i-oiiimand  of  a  Heet  or  squadron."  And  the  United  States  cir- 
cuit court,  tiistrict  nf  \!a.s«achnseMn  (Odt.  .1.).  ivcognlze<l  this  regu- 
lation as  concIu.sive.  ht  r-  .JeKse  G.  Gniin,  Decend»er  :il.  1S1I7. 

And  so  it  Is  in  all  the  executive  dcptiriiuentM.  In  making  regula- 
tiinis  to  nirrv  (uti  w.  slittnte  it  is  iiflcn  in*(rcs.siiry  to  place  surue  expri'.ss 
tntcrpretatinn  on  it;  and  this  Inlevpretntion  holds  good  until  judicially 
revefiH^d.  llut,  of  coni">«,  great  eare  should  bo  taken  to  avoid  stniined 
inlerpvetations. 

Many  systemH  of  reguhttion.s,  besides  army  and  navy  regulations, 
have  been  isfsned,  for  the  tnin.saction  of  the  basineAs  of  ditFerent 
bnmches  of  the  { j<»\eriunent,  such  a.s  the  postal,  patent  tftlice.  pension 
office,  land  office,  Indian  other,  civil  service,  cu-stonis,  internal  revenue, 
revenue-cutter  den-ii-c,'  and  other  treasury  and  consular  rt^gulations, 

'  I'nitMl  8tfllfs  <-.  ColtinjiharD,  I  Kob.  (Va,),  iJ3n;  Winlhrnp,  IH,  [lole. 

'Tin?  rL-KiiljUi«ns  fyr  {he  iroveniiiiyiil  ol  (he  Itcvenae-C'ultvr  Suni™  arv  iu  ooe 
iM|Ki-t  iiniijiit.':  t1i4^'y  iv^lulilisfi  u  |)i'iial  h-yKti-Tii.  iDrliiilini;  a  iimIi!  uf  piniiltiiK  and  a 
tym^fxa  of  prMTilitro.   No  Cilhtrr  rcgulniioiiH  buvc  ever  undertnlccn  lo  go  to  Uiu  uxtreme, 
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et4!.  But  these  styHtenL^  of  ivg^iilationis.  an  they  atv  here  oUled.  form 
by  iiu  uieaiii*  the  wliotc  i>f  timt  mas?*  of  reyiilulion  Itiw  wbifh  ronwli- 
tutes  »tu  lHrg<-und  itiiix^rtunt  ii  [lurt  uf  (Mir  uduiiiiit^tjutive  law.  All 
rt'jrulat ions  un*  iK»t  cuHwtt'd  together  in  nysh'iiu*  or  gruups.  Ijut  nn 
euonnous  uui^  of  tlunii  coiieiii«t«  of  individual  regulatiorw.'  the  knowl- 
odgti  of  whose  exiistetK.-i>  even  h  ordinarily  ltinit4<d  to  the  ffw  who 
have  to  apply  tbeiii  t«  thu  fuhjeets  to  which  they  ivlate. 

It  ifidilHrull  tc)  forma  lrni'4'mii'eptioiinf  the  vaNt]iej*s!indiiii|«irtani'e 
of  all  thi.s  i^n-ul  IkkIv  of  (rxi'<.'iiiive  regulation  law.  vontrollitig.  a^  it 
dop-S,  thendn)ini>tration  of  iilt  ihn  exe*'utivc  departments  witii  it**  rules 
of  artioii.  .Viid  whiMi  we  euiisider  that  these  rules  of  aetion  ai-e  in  (gen- 
eral iiiiide,  eoustrued.  aitd  ajjplied  l>y  the  same  authority.  thu»  eombiu- 
iug  qiiasi-legihiative.  quasi -judiriai.  and  exwutive  a<;tion.  we  eannot 
fail  to  he  very  mueh  impressed  with  the  extent  of  the  jurisdiction  cor- 
ered  by  tUem. 

In  what  has  been  said  only  the  regulation  law  of  the  Federal  gov- 

■nd  it  may  w^l  Ut  iluubtvd  wbvUif  r  tlii*  ••xwullv)*  puwer  c«n  Iw  It^gsllv  i^rrMwl  no 
tar. 

The  n^iiUlions  nf  rhe  Cnilwl  Swtes  Mititurj-  Acanlerny  ilo,  Indi-eal,  uls-j  ].r»it!crilie 
a  H\'*ilimi  of  )>uiii»ttiiH-iiti<,  (vrtAiu  of  uliicli  iii:iy  lie  )iij|>iH'tHl  t>r  (lir  Sti|>(Tii)lriii)criL 
wlthoct  til*-  iiiicni'iiUoii  of  uiiy  trial  <"«!«.  Imi  ilie«t'  un-  n-ytiUtii'Ui*  i'it  lite  o>iiiroi 
o(  n  ivhno],  nml  i^iuiil  in  rhis  lysfK-*-!  xn  n  >liHi-rt-iu  f<>i>iiii|{  fruni  the  i^pilmioim  f<.r 
the  Kovurniucul  of  (he  Ke^timi'-Cuttfr  Scniiv.  Muivovtrr  ihwy  arc  KibitUiiUittlly 
bawrtl  on  fllKtute.  exwpl.  more-  jMirtimlarly,  in  tho«-  rcrtpwts  in  wlilch  ihe  iintlmrity 
for  the  n.-j(nl«tiMiii'  ailxiiti.-'l  in  Iht*  nowvr  In  |trvi>«-rilK'  Ihe  riw«*«iry  rtiliM'  fur  >  ]iiii>lic 
uietitutiini  piNj|ik-<l  nitu  w■^»oM^  uliutn  it  L>  iiwuuury  [o  pivi-ni  luid  Lvntrul.  Thuy 
art)  iMiiwI  hy  iiiithnrilv  of  the  rriviilcni,  hut,  hnd  niinc  fHfii  mt  i;«ciH'«l.  the  .*^upfrin- 
tendvnl  liiiiiiH-tl  uinild  havr  Imil  tlic  |iiiwa>r  to  niaki.'  »i>')i  n-:ux •rnhli-  nv<il>tti<ini>  for 
thvg'jvvrnrnt^iit  hikI  ■iiuiiilL'titiiR'i.'  of  [Iii>  ili-^riplinv  of  1)k*  ii»>tilutii.>ii  ».■  »>hiI<I  1i<.>1  l>e 
inconi*ii?t«'nl  with  i-mtutt-  or  rtyitliuionr  rniumitini;  from  ii  til»:hiT  emirtv,  uwl  iw  iiow 
Avluallv  lift"  thv  )Hiw<*r  kh  to  inMlltTv  lui't-ioory  to  n.igiilutc  Init  wliivli  Itavi^  tiol  lnvn 
cown.-"!  Iiy  [irw^'ribwl  ixvuliitione. 

Tht'Stimi-mtemlont  uf  ihi-  Niivnl  Ai-ajleaiy  ha?  n  very  coniprch^nsiw  aiilhnrity  In 
tliiv  rvwix^.'l,  whii'h  ii*  «"xiirc>q)lv  ii<*ltT|pit*H.I  tn  lihii  by  tht^  SM-rt-tjirj'  uf  th«  Xnvv.  In 
tliefxorviii^' of  tliit-  wiitJioriiylK-  Iscue*  a  t.\Hii\>Ww  uvpii-tu  of '"  Kwilnli"rip /or  die 
Interii>r  Ih.-H'iplirw-  tmil  ( ioverriiiM-nl  ■•(  the  V.  f-.  Naviif  Aiaflfiny,"  rovi'riiivt  ^ilijrt'ta 
whirli,  ai  tlm  ^[ilit,■^r^  Ai-*U'iiiy,  miv  (iiiwrmil  hy  riv<ila.U<tii»  '•  )iilo|>ltNl  hy  tJn»  I'ttf^ 
idcnt."  Both  of  i\x\:-n>  f>iiirtTiiiti.'n'k'rili<,  in  aiMliiim  Ui  U'lna  iu  cmlrul  I't  M'linub, 
aremnimimilini;  nUiivrn  lit  {Mitiit),  with  the  Authority  ufi|M-natniny  t"  them  in  UiM 
(taimcity.     Su-c  imii*,  |«p*  74,S,  /xW, 

Tiie  reipilationa  f'T  thif  Rovemnu'ni  of  the  Revenue^ 'uiler  Service' are  iwmwt  in 
llie  exeniw  of  ll\e  ip-nemi  esp<iilive  |nmeriif  the  PrMrfdeiil,  wbeni«u<  his  (mnvrto 
Riakeaniiy  nvulaliunx  not  lt)u>e<l  on  lexlilation  i."  ilerive<l  fruui  his  i-»n>ititT]iii>iial 
aiithorily  u^  roiiiniaiirter-in-chief.  Hoiv  fnr  Ihis  jxiwer  wwiH  ex  tend  wtin*  <"uiiKr\'W 
not  verite-l  » ilh  a  Muperinr  rmwer  ovi-r  Ihe  »nbie>-t,  or  if,  tK-lnp  so  vwto«),  it.  "houbi 
entirely  fail  t-i  exerrif^  tlie  imurer  an'l  tn  nroviile  anv  "ycteni  of  (rovcrTiuieiil  for  Ihu 
Amiy.  it  woiiM  1h!  dillinili  to  er<timnU,-.  Would  he  luive  u  power  alrewlv  uxiTL-isMi, 
with  apiMiriTlly  le-w  Aiithori^Ati'in.  in  the  pmrou  1)^1  ton  of  reflations  for  the  gov- 
emment  ti(  the  Itevenne-t 'inter  Ser>  iee" 

'.See  opinion  uf  Attorney  (ieiicrul.  May  22.  IfiOO,  aiMrew^e'l  lo  tli«  SeiTclory  o(  ttra 
Navy,  in  the  matter  of  the  relative  rank  of  ^lajnrs  I.,  and  M.,  of  the  Marino  Corp*. 
In  such  i-awH  heMivH:  'Where  the  matter  is  nut  rexiihiti/'l  liy  »tatute,  vi«  may  your- 
i%1f  fletemiine  Ihem,  with  the  fon-e  and  etfii-t  of  Ian*.  )iy  virtue  of  yuur  lA'm-ruI 
authority,  iindiT  the  I'lVMiiIent,  to  make  nilen  ami  n-i^iliktioiiM  for  the  |CO\'ertiiiicnt  rtf 
the  Navy.  Usually,  of  ffurse,  tbix  i^i  better  >lonf  hy  itcot-nil  rulw  than  by  iWiniuaa 
ta  particular  voium,  hut  it  may  Ik-  duuc-  iu  eitiiur  H*ay." 
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criiment  ha«  l«?en  consiidered.  When  we  examine  the  Stftto  .«ysteins 
wp  tind  there  also  n  great  dea.1  of  regiitation  Uw — not  in  such  lary;e 
mitswfi.  nor  in  general  of  such  importAucO!  iv*  the  fedenil  regnljitiou 
law.  tmt  never!  heloin  occupying  no  insignificant  place  in  the  Stjite  sys- 
tem--.'  Th?  whole  snhjcct  U  one  of  exceptional  interest,  and  offers  an 
enonnoas  ticM  for  investigjidon. 

The  i^npreme  Court  han  repesit^^dly  recognized  the  legality  and  force 
of  anuy  regidation:*: 

■'The  Army  Kegulalious.  when  sanctioned  by  the  rresidenl,  have 
the  force  of  law,  hecimse  it  is  done  by  him  by  the  nuthority  of  law. 
The  regulation*  of  lS2o.  then,  wci-e  an  concUwive  u|x>n  the  accounlinjf 
officer  of  the  Treasury.  whiUt  they  conliiiued  in  force,  ii8  those  of  18>W> 
aftei-^ai-cU  were,  and  aa  those  of  l^S4i  no%v  are.  When,  then,  an  oflicer 
pI■e^cntf<  with  his  account,  an  authentic  document  or  <*ertiticatc  of  hia 
having  commanded  a  ])o->'t  or  aiTSumil.  for  which  uii  ui-der  ha*  been 
issued  from  the  War  I><'|mitnieiit.  in  conformity  with  the  provisions 
of  the  Aiiiiy  Ucgiilalioii>>.  allowing  double  mtioas.  hir^  right  t«]  theni  ia 
established,  nor  can  they  be  withheld  without  doing  him  a  wrong,  for 
which  the  law  gives  him  a  remedy."  (United  States*  r.  Freeman,  3 
How..  SOT.) 

"As  to  the  Army  Regulatloua,  tfai^i  court  has  too  repeatedly  aaid  that 
they  have  the  force  of  law  to  make  it  proper  to  discuss  that  point 
anew."     (Gratiot  >:  United  StJiti-s.  4  How..  118.) 

''The  power  of  the  Kxeciitive  to  estjililish  ruloH  and  ii-giilatiuna 
for  the  government  of  tJic  .\riny  U  undonhti'd."  (Uiiit*'d  Slates  p, 
Eliason,  Ui  Pet..  301.) 

"The  Army  Rcrgulations  derive  their  force  from  the  juiwer  of  the 
Provident  tk^  roniinander-in-chief,  nnd  an*  liinding  npnn  all  within  the 
sphere  of  his  legal  and  ron^tilmiiMial  authority."  (KuTtJ!  ?\  Moftitt, 
115  I-'.  S.,  50a.)     See  aLso  Swaini  r.  l.'nittsd  State!>,  lt>5  U.  S.,  S.'iH.' 

'Ii]  iiuuiy  of  th«  Stnt««  th«  govenion'  Iikv«  pxpnstw  vUtntory  nulhority  to  iimkc 
ntrulitli'^n?  for  tlic  u:iivvniiiiL-i)I  nl  tlu-  iiilUliu,  at',  fur  i^xiuiiiilr,  Sn  Nrn  Hii[n|M)iiiv, 
where  "TheoomnKiniler  in  chl»*(  i*  Aiithnriiit^^l  !•>  c?tAbJtKh  uinl  ure^ioritK;  svirli  ruk-s, 
n%n>ltltir>]|ii,  fornix,  urnl  |ln:^>■>l■■ll1^  aK  hv  may  litwui  ]iniij«r,  fur  ttiv  usu;,  |juvi*niiiit-nt, 
aii>l  bii^riK'lluutif  ihi-  Ni^w  Huiii|ii^liirir  Nuiiunal  Oiuird/'  unil  "toitiukt'fiii-hi'huiiges 

111  Mlk-ralionii  in  i^nrh   niWv  kt)i1    rt>KtiUtion»  frum  timt*  to  time  aa  lie  may  iltwni 

i|>e<lk-iil;  but  itudi  ruIi.-«  uiiJ  [v>i:u]inl>jiii=  i^IihII  LViifurm  tu  UiiH  ltd,  atii)  in  I Iklh,' t^tv- 
erniiig  ttif  I'iiumI  Stitlty  A  miy,  amJi  t*ltall  buvt-  tht.'  tunm  func  oncl  facet  aa  tbf  pro* 
vi.iiiiiui  iif  tills"  Hrt." 

hi  Mk'liinr-iii  11  "i*lnlc-  militury  b^urt "  b>  crtnittHl,  willi  ])owor  "t<j  pni|iiiri<an<l  pn}- 
iiiiiliiKilo  all  articlP!'.  nilcr",  au'l  ^-gii Union?  (or  tlie  govL-mnK-nt  of  (in:  Smtc  trooji^.  not 
iii(-iiii>i»ti-i)1  with  thi-  liiwit  <tf  rite  I'liiti^l  ^tsitt?*,  or  of  ttiin  Hlal<^',  twl  M'liirli  HrtirlviL 
rul<:»,  ami  rLifiilations.  wiifo  approved  1>y  tliv  cumoiaiitlLT  in  i:bivf.  Hbtill  Ixr  iu  (on.<u.'* 

Sfinie  rif  till'  StJitw  have  no  niililary  regiitatiu»«i  of  th^elr  own,  but  iwe  tlie  United 
Plates  Ariiiv  U*'i.' illations,  an  far  «.■«  iiiti)Sii-Jiblfi, 

'.Ste  ah^  Unit.xl  Statoi  r.  UilIits-,  fi2  U.  S.,  77;  fr  j>arU  Rewl,  100  0.  S.,  13; 
'nite.1  Statefl  c.  SvmotniH,  I2il  I'.  !*..  4H;  and  .\-m.  and  Bnfr,  Ear.  nf  T^w.  "Military 
aw— Annv  lifVu'latiDns:"  Diigan  r,  L".  S.,  »4  Ct.  01-,  4.')»i;  Ojiiii.  Atty.  Oi-ii.,  Feb., 
IHW.  ia  Lt."  Urowii's  case,  (G.  U.  lil.  A.  (i.  O..  ItWO);  In  n  Fair,  100  K«n1.  K«i...  140. 
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With  ri'fei'ciH'e  to  navy  ro^ilatiums,  issued  under  tHM:tion  1547  of 
the  K*'vis»«d  Statutes,  Attorney  CT(»nt»niI  Pi'vens  siud  that,  what  Con- 
gress had  ronferred  on  the  SfH-retai-y  nf  the  Navy  wa^  not  any  iKirtion 
ol  iXn  jf^neml  power  of  legislation.  htJt  only  the  i%ht  to  make  appro- 
priate regulations  for  the  |M'rformanei'  of  their  dntit-M  liy  thotti-  whom 
Congre.<«>  hud  plai-od  under  lii.v  otiieiul  i-onti'id.  But  if  it  i-s  tru«  that 
tlie  Hource.  fmin  which  the  Fre>4idcnt  derives  bix  authority  tn  make 
reffulntioiis  in  -itatutoi'y.  in  the  nliscncie  of  .statute  he  would  havif  no 
authority,  and  thi«  we  know  not  to  lie  .-to.  There  i.s  no  similar  exist- 
ing pnn-iflion  of  law  relating  t<»  the  Army,  hut  the  power  of  the 
President  to  make  rejL'ulatlniis  ftir  thi-  Army  Im  unquestioned. 


CHAPTKR  in. 


APPROVAL  OP  KEGtrLATIONS  BY  CONGRESS. 

An  iiupre^Hion  has  existed  iliat  a  |teculiar  "  foree  of  law  "  is  giren 
to  ivgulntions  hy  their  approval  hy  Congres?;.  Imt  it  si-ems  to  he  an 
eritmeous  one.  If.  a^  alH>vp  ytated,  the  making  of  regulations  ts 
within  the  jurisdiction  both  of  Congress  and  the  J'resident,  but  the 
authority  of  Congress  is  siipprlor  to  that  of  the  J'resident,  it  foUows 
that  when  reguhitions  aiv.  approved  liy  C^mgress  they  can  not  be 
altcml  liy  him  until  the  approval  is  removed.  To  this  extent  regula- 
tions approved  hy  Congrest  may  he  said  to  have  «  superior  force  of 
law  to  those  not  thuH  approved,  hut  this  is  not  tliB  erroneous  impres- 
sion referred  to.  Pre<'isely  what  it  is,  is  not  elear,  hut  it  seems  to 
have  Iweii  helievi»d  that  the  approval  of  regulations  by  Congress  uiakes 
ihem  of  higher  ohligation.  This,  however,  is  not  true.  Whether 
approved  hy  Congress  or  not,  they  have,  so  long  and  so  far  as  they  are 
in  force,  the  force  of  law.'  and  are  therefore  binding.  The  distinc- 
tion, in  this  respeet.  that  has  sometimes  l)een  made  U'tween  regula- 
tions appTOveit  by  Congi-ess  and  those  not  thus  approve*!  is  misleading. 

Congress  has  on  soveml  uceasions  given  its  sanction  to  ariuy  ref- 
lations: 

1.  An  act  of  Manh  3,  1813  (2  Stat.  L..  819),  provided,  "That  it 
shall  he  the  duty  of  the  Secretary  of  the  War  Department,  and  he  is 
hereby  anthorized,  to  prepare  general  regulations,  better  defining  and 
prescribing  the  respective  duties  and  powers  of  the  several  officers  in 

T.mtiol  r.  fiiirrtl  fiianis.  -i  How.,  IIS;  TniwI  8tal«)  v.  Bftm)W».  24  Fed.  Oiwa. 
]()1H;  I'nitM  Stalt^  r.  XVailf.  T.S  F*:^!.  K«p.,  24)1;  >Iil'all'i>  (Vm*.  2  PliJU..  StH);  and 
oilier  aotbuhtiw  cited  U'lte,  and  id  VVlntiirop'st  .MiliUu-y  Law,  vul.  1,  p.  20;  note  S. 
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tfjG  aHjiitnnt  genornl,  insprotw  g^noral,  tjuartorma«ter  general,  and 
poniiiii*.'*i\rv  of  (irdiuiin,-*'  ilei»;ii'tiH'''nt'*,  of  (ho  t(>iM)gnipbiriil  eiigineev!*, 
of  tlif  aids  t»f  generals,  ami  genci-ally  of  the  general  and  regimental 
!4talT:  wbieh  regiiliitiiirL-i,  when  apprtived  hy  the  Presidcntof  the  I'nited 
Stiite?*.  Jihall  Vie  rr"i])i'<-ted  and  (yl>eyfd.  until  alteivd  or  r<'Volcivl  l»y  tbc 
t<an)e  authority.  And  thi-  ^itid  genenil  regiilati<>ii>i.  thus  pi'e|^re>i:l  and 
approver),  sluill  )>e  laid  (>efore  Cmtgre<ks  at  their  next  ^cjutioo." 

A  systoin  of  regulation:*  wa-s  laid  heforc  CongrcsM.  an  i-erjuirod  by 
the  act.  It  »Bf*  [Mihlished  (together  with  the  statutes  rehiting  to  the 
military  L-xlalilisiunent)  in  Iwok  form,  from  the  Adjutant  and  Inspector 
GeiierulV  Otlite.  ^lay  I.  I^IS.  and  may  alj*o  be  fouml  In  \i>l.  1  of  Ijie 
Amerieao  t>tat<;  Papers  on  Military  Affairs. 

a.  By  ait  of  April  34,  iSltt  (3  Stat  L..  299).  it  wa»  prescritM^l  *'  that 
the  regulations  in  force  fiefore  the  redui-tinn  of  the  Army  l>e  recog- 
nized, as  far  as  the  suuie  shall  l>u  found  upplirable  to  the  service,  sub- 
ject, however,  to  such  altomtions  as  the  Secretary  of  War  may  adopt, 
with  the  appi-oliation  of  tins  President.''  The  n^duetion  ruferitKl  to 
wax  made  in. Tune.  ISIO,  pursuant  tn  tin  lu't  of  March  .S. 

The  act  of  April  24,  181t>.  did  not  rolat«  to  any  purtlcutar  code  of 
army  regulations,  but  to  all  the  ix'gulations  which  were  in  force. 

'S.  As  stated  in  some  brief  remarks  on  the  ditfeivnt  editions  of  aiiny 
regulations,  iimdu  on  a  former  <K-eastun: 

On  the  2'M  DecenilM^r,  1811),  the  Hou.>*i'  of  Representatives  re^-olved 
that  "thp  Secretary  of  War  he  instructed  toeauNe  w  lie  iirejwred  and 
Uid  b(>fore  this  House,  at  the  next  twsAion  of  Cnngres:s.  a  system  of 
martial  law.  and  a  system  of  field  servit:o  and  police,  for  the  govern- 
meut  of  the  Army  of  the  l.'nited  Statc«."' 

On  the  2iid  of  Deceniher,  1820,  the  Swivtai-y  of  H'ar  (Culhoun) 
accordingly  submitted  asysh^m  of  •*  martial  law."  pre|mreil  hy  ,hidgo- 
Advocate  >Iaj<pr  Storrow  (which  was  never  adopted),  atnl  a  system  of 
field  service  and  poliee,  which  hud  Imjoh  prepared  hy  (Teneral  Scott, 
and  submitted  to  the  War  De|jurtnient  in  Septemljor,  18lH.^ 

"I  have  the  humir  to  imUf^n;,  herewith,  tiie  nnahms  of  a  wurk  loniM:  f  inoe  pmjeieleii 
by  me.  The  atcnniiiHshmput  of  wimo  inmilnr  desi^  iieCTns  an  hn]>om«nt  fle*iiilcrH- 
tuiii  iii'>nr<'<iil**<<i*  itiilltiiry  iii^Cr(it-tii>Ti<ii'li.v>!ihitioii.  But,  r<ii  thl"  )Hiiin,  [liviuiuJvpiyj 
[^'iiiij'urt^il  with  exif'Cini^  ri-piliUinn-H,  will  bcwt  Hniik  f>ip  ili^pH.  I  r«n  onl)'  ^uiy  that 
the  lurinfttion  of  it  h&a  vnnt  ine  much  Mudy  ana  rt'flection,  aiiltnl  tiy  the  ^>x^«l■rie^Mv 
of  a  len  vearH*  M>rvi<'e,  iii  [wace  mid  in  war,  ici  the  line  and  ict  the  irtafi,  in  the  iiifitutry 
and  in  tfie  artillon'. 

"When  in  Unmpci  I  colWtM  cvory  TTftrfc,  in  French  or  in  Ktigiiflh  (not  ohaolete), 
ojj  tb*!  wrvice.  [i'>ln-e.  iliiK-iplin*-.  iiiHtniction,  aint  »(lii)inu<lraliou  of  lu  anmy.  Tlietie 
have  liewi  i-jirtfully  rt-uil  utn!  iiillan-il,  anil,  unil«r  ihi-  wuifliun  of  the  War  Depart- 
ment, I  am  nrjw  rt-mly  tn  iMmiiile  a  hii.ifc.  in  i-orrefl|Min'l  with  the  several  article!*  t>f 
thwaccomj-unyini;  aimlyj^i";  laVmi.',  .ta  u  l^wb".  odr  own  Ihwb,  rvKulatious,  ordera,  and 


pfwi-iii^,  ae  fur  11^  the  paui-iiy  of  the  material  may  tnitHi-t*. 
"Should  the  idea  of  a  buani  OL'cur,  in  counectioQ  with  thi 


thia  offer,  I  would  beg  leave 
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Decemlier  26,  IH30.  the  SjiPakor  Inid  thoni  before  th<*  Houar.  The 
document  was  in  m:iiiii.s«Tipt  and  wa.^  ordpifd  to  W  printed,  and  a  copy 
Ittid  upon  tho  desk  i>f  ciuh  iih'HiIht.  (It  is  rcprintrd  in  the  (hii-d  vulunie 
of  the  Stat«  Paper»>  on  Militaiy  Affairs.)  When  the  book  was  printed 
lipvf'i'al  t-npioH  were  j.cnt  to  Gcnoral  Scott,  who  nmdi-  certain  i-oiTi'C- 
tioiiH.  and  on  tho  :i<ith  Koltniary,  ISiil,  rctwrnpd  a  i-oi-rwt^'d  copy  (of 
which  he  r.'tained  a  duplicate)  to  the  War  Deportment  far  tJic  commit- 
tee of  the  House.  It  was  received  by  the  cbairraan  of  the  committeo 
on  the  2.it1  It/ Frhrwnij.  1S21. 

Ft^fuary  ^,  JS2i,  the  cbainnan  of  the  Military  Committee  of  tb« 
Hotice  rcptirtod  the  Senate  ))iil.  "to  reduce  and  tix  the  military  pt-ace 
e*(abli»'hment."  with  certain  anieiidnHMiIs,  among  which  wa*  the  addi- 
tion of  a  »e<rtion  approving  and  adopting  ''thesyat-omaf  General  Reg- 
ulations for  the  AiTuy,  i-ompilefl  by  Major-Go oei-al  Seott."  The  biU» 
including  this  (the  fourteenth)  section.  hei-«me  law  March  2^  l<'iSl, 
Early  in  that  uioiith.  Geneml  Scott  iiH-eived  directions  to  put  the  ix>ok 
to  presi(<  for  the  u»*e  of  the  Army,  and.  having  received  a  letter  from 
the  vliaiitnan  of  the  Military  Committee  ol'  the  House,  infonning  him 
that  the  i-onvcted  copy  had  l»een  i-eceived  and  section  14  added  to  ttra 
Army  hill  by  way  of  aniendment.  he  cflu.-^d  the  b(»ok  to  be  i-eprinted 
from  hi^  retained  duplicate  corrected  copy. 

The  regulations  were  then — 'luly,  Ittil — issued  hy  the  War  Depnrt- 
ment,  irlth  t/wc*'rr'fti*m';  as  "forftially  approved  by  Congres.*."  except 
us  to  fourteen  iirticles.  which,  it  was  .stated  in  an  order  of  Secmtury  of 
War  Calhoun,  prefacing  tlie  work,  had  rm-eived  the  isauetion  of  tbe 
President. 

Thi^  gave  rise  to  (he.quei^tioii.  Wa«  tbe  corrected  copy  the  oim 
approved  hy  CongreftsJ  In  1822,  a  committee  of  the  Hou^e  of  Rep- 
rctientatives  wu8  appointed  to  inveiitigate  the  cirt^umoturnvs  altcndiog 

UiBunt*^'-  ll^l.  joint  l&lK)n>.  •>(  the  literary  kin<l.  biit  nm-tv  Mtci-FLiI:  xnil  that  I  hara, 
penuDHlly,  a  rvpuirnaiKv  to  lliut  s'.<r(  'i(  (.'nipluvim-itt,  Mlii'i.-li  n^'tliinu  biil  u  |io"itiv« 
order  ruuld  nuttiit^  tiu'  ui^in  1u  iun-irn.  In'Ti'itl.  I  iitii  pi-tvuwii-il  I un*l  iram  u  pnr- 
Minal  cx|)<.Tit^ct' Kiiitcwhul  in  ixnini I  tliiit,  of  livi-  iniiividniil»,  of  cx|iul  t|Uuliticationi^ 
I'itber  nnnlil  uiakva  bvtivr  K"X'k  iliuii  tliu  tWv  tokvii  UjuvtlaT." 

''Pt-rtiupM  it  luiglit  IkiwvII  tu  tfivu  tliu  tiling  utc, of  tliL<  nurki^  Ipnii  H'liirhl  dioald 
cxpfct  toi-fxniiilc;  but,  ft^tbit*  miKliMklt)osccni  oati-nlntioiii*.  witliniit  »  inoiv  njipurcut 
ue-it'wiiy.  I  will,  st  ]>n«i-nt,vonUuuiuyiicU  totlienivatioaoftUvtnofuUunijij!:.  wtiidi 
an'  tlie  priun|ml: 

"  I.  'l*Ki'l!»lio]i  Mitilnino,  ou  nvupil  mt'thiciitiiiv  vt  niiiwwiw'-  liw  loi*,  tU-cret^ 
oti^tiv.  nvK-iiii-tii^  vt  iiiflnic-tiunt-  u(-tiii-llL-iiii.-iit  ilHl:>)  <.-ii  vi^ueur,  mr  touu-v  las 
T'Dinrlic*!  iK-  I'l'lui  uiilitMirt*,'  ]iiir  flLTriiit,  •■!»•..  lUv  ln(>n>  >^vo  vutiiiiio*,  pp.  :!50(li, 
Kcituitlu'tKiiiliiig  t)u- title  Hti'l  llif  lull k  of  Ihii' iimiiiuil  of  (In-  Kn-m  Ji  iiniiv,  it  <1imb 
ti<i(  cviiUin,  fxwn»l  by  n'K*i\'iiw.',  u  sylliiblo  y(  Uiv  iadi'ptr  of  ihu  wvitmI  tvrjw. 

"2.  'General  Kcgulatioin<  atiJ  OnWr*  for  the  Army:'  o.iili.iii  of  1S13:  pp.  .T>i,  in 
8vo.  The  Britii<b  uiaimitt,  liki'tlniHiNivv.  im-ri'ly  n*fer»  t"  tin*  n-tinlHtiiitinoii  ImlicM. 
In  the  exwiiliuu  of  tlie  work  uovi  pwiiMVfl,  iiiuulat  n-ftfreiKtw  wltuIiJ.  occwioiuUtf , 
Iw  necessary." 
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its  publicAtion.  CJen.  Alexander  Siiiylb.  the  cbiununii  of  the  Military 
CouiiuiLti-t;.  .-tiLtc'il  tluit  when  iio  prupuMMl  section  14,  of  tbe  uct  of 
1831.  lo  tbe  ('(iiniiiittee  at-  an  imiunduient,  he  had  referenee  to  the  eor- 
rected  Itetfuhitions  which  he  bud  then  reiwivcd,  and  that  be  did  not 
refoMiH-l  exhibiting  thein  to  thf  (^'oniinittiH-.  hut  thou[;hl  he  hiul.  uiid 
believed  llmt  when  he  reported  the  iinienditientH  tu  the  liou.se,  he  hnd 
tbe  coiTeete<I  eupy  and  depiKiite<l  it  with  the  clerk  with  the  intent 
that  froui  that  copy  the  >iy.iiteni  .iihimld  Ite  piihlished.  TlieM'  reeollec- 
tiont<  were  not,  buwever.  suKtiiined  l>y  the  other  niember»  of  the  eoiu- 
mittee  nor  by  the  elerk  of  the  HotiHe.  None  of  them  apparently  had 
everwvn  the  eoriveted  eojjy  Ittfore  the  passage  of  the  law,  but  tbe 
clerk  of  the  House  thou^^ht  he  bail  wimi  it  mifMte^ue/tfh^y  when  Cn'nenij 
Smyth  made  a  I'etuni  tu  bim  uf  varioiLs  p»]>eru  which  had  been  before 
tlie  couiniitTee.  and  he  refused  to  rt?ceive  it,  not  fonnidering  hiiiwolf 
the  proper  repj^itory.  S»*«rch  had  ln-en  made  in  his  office,  but  it 
cnnid  nut  lie  found. 

The  soleet  eomriiiUw  reported  that  it  was  an  aet  of  omission,  and  not 
of  design,  on  the  part  uf  the  cbainnan  of  ttie  Military  Conunittee  in 
not  suhmittiiig  the  eorreeted  eo^iy  to  the  committee. 

The  funiniittee  ivpoi-t^'d.  May  H.  1.S*i'2,'  Hud  Congress  irnniedhtt^ly 
paswd  an  lu-t — which  wa«  approved  May  7  — n'|H'«ling  the  fourteenth 
section  of  tbe  act  of  1S'21. 

Genend  fJaiups  was  aemised  by  General  Srott  with  Iieing  instrumen- 
tal in  raising  the  opiioslrion  t*i  the.sp  regiilalion.-*. 

4.  Ry  an  net  of  Congress  of  Jnly  28,  I  SOS,  the  Secretary  of  War 
■was  direet^'d  to  have  prepared,  and  to  report  to  Congress,  at  it.i  next 
session,  h  i-ode  of  regulations  for  thi>  govi'mment  of  the  Army  and  of 
the  militia  in  .letual  service,  including  rules  for  the  government  of 
courts- martial,  the  exiating  regidatioris  fthiwe  of  1863)  to  remain  in 
force-  tnitil  Corigiv-ss  sboukl  hiive  Hcted  on  such  report— not,  as  it  has 
been  eri'oneouidy  ?ilftted,  until  C^ngi*ess  should  otherwwo  provide. 

It  was  .'taid  by  the  Court  of  Claims  {13  Ct.  CIs..  li),  and  repented  by 
Attorney  (ieiu-ral  Brx^wster,  thiit  under  the  act  of  ISfiti  a  report  of  a 
eodc  of  regulations  for  the  government  of  tbe  .'Vrmy  wa.s  made  but  not 
actc<l  on.  This  was  evidently  n  mistake:  a  s^ystem  of  regulations  was 
prepnri'd  liy  a  l>yard  conKisting  of  Genend-s  Sherman,  Sheridan,  and 
Augur,  but  it  does  not  appear  to  have  l>6eu  submitted  to  Congress. 
A  revision  of  the  Article--*  of  War  was  reported,  but  not,  it  would 
seem,  a  code  of  regulations. 

'  For  the  report  o(  this  comtnittee  (eontainirm  (ieneral  ecott'spxplanatioo).  Me 
Aineric-aii  RljUo  I**!*™,  Vol.  XHI,  p.  4X2.     Sw  also  Wintlin»i/B  Miiitarv  L«w  an<l 
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The  act  of  1866  was  construtjd  ^v  the  Ourt  of  Cluiiu.-.  tbf'  Attorney 
Gent'iTiI.  lUo  twcoiiU  Coiiiplrollfr,  and  Secretary  of  War  Ik'IkiiHp'  to 
have  hiid  lUf  effect  of  uii  aduptiuii  hy  Coiijjress  of  the  i-ejfulatiuiis  of 
ItjOS,  but  there  has  beeu  little  agreeuiont  a:;'  to  how  loii^  the  regula- 
tions so  adopted  reiuaiiied  in  force.  The  legUlatloii  Iw^  "^ometinies 
beeti  regarded  h»  ivpealed  l»y  the  i-epeal  provisious  (swiiou  ditWi)  of 
the  Revised  Stjitiite^,  if  not  already  supei-seded  by  the  act  of  July  15, 
lyTO,  which  a>r.iin  pi-ovidcd  for  the  pi-ejmratiori  of  n  system  uf  refiila- 
tions,  to  he  n-porled  to  Congress  "at  its  next  session."  Jt  has  uUo 
been  held  that  the  regulalious  of  1863  ivmained  in  foi*ee,  by  vii-tiic  of 
the  legisliiliou  of  IHtHu  until  supei-seded  by  the  n'^uliitions  of  1.HS1, 
if^f-ue*!  under  tlie  act  of  July  23.  lf>7',',  aulhoriziny  the  Secretary  t>f  WVr 
to  CHU!4e  all  the  regulations  of  the  Ariuy  and  g'eneiiil  orders  tbeu  ia 
foive  to  be  codiliedand  imblished.'  And  they  have  been  treated  us  in 
force  (*ul»*eijuently  to  thif*.  Accordinji  to  Si-cond  Comptroller  Aluy- 
nnrd.  in  1886  (Dig.  Opiii.  Seeond  Cuiuptroller,  vol.  8,  §  Sf!7),  and  the 
Court  nf  CliitniJ*.  in  1SS8  (in  Cl.  CIs.,  -Hil),  they  wer«  in  force  at  those 
dates,  by  virtue  of  the  legislation  of  INtjy, 

Two  codes  of  regulations  have  >jeen  issued  since  then,  but  not  under 
any  act  of  Congrens/  If,  therefore,  the  regulations  of  IS*;.^  were  in 
fact  iu  foi*ce,  by  legislative  adoption,  at  the  tiuie  of  the  issue  of  the 
last  two  codes  (18S!(  and  18U5),  as  they  were  if  tlie  8i>cond  Comptroller 
and  the  Couil-  of  Claims  were  eorn-cl.  tlii-y  were  not  legjilly  ultenible 
by  the  Uter  eode>-.  and  are  not  legally  Hlh-mble  by  exci'Ul lie  action 
now,  and  all  the  actual  altei-ations  of  rules  that  have  bwn  thus  in  fact 
made  are  invalid,  mid  tlie  regulation-^  of  lStt3  arc  still  legiilly  in  force. 
But  they  were  not 

The  legislation  of  1800  wsm  undou)>tedly  repealc<l  by  section  &CHO  of 
the  Revised  Statutes,  if  it  was  in  force  up  t«  the  date  of  their  enact- 
ment. That  it  wiw  repeided  by  the  legishition  of  lS7o  does  not  appi*ar 
to  be  true,  because  the  provLsions  of  the  latter  never  took  etfcet.    But 

'  III  MilMiiiltiiktf  Ii)  r<iii^iv>«>  Feliruary  17,  1873,  a  »>y»liriu  trt  nviiUtiimx  prvpHrvH 
in  wccniaiic'f  with  Ilie  pKivit-ionp  of  an  act  of  July  l-\  1S70.  S«'i\'r«ry  Belkuip  Mi«1: 
*•  Thff  repilarimi.a  tlipri  and  nnw  in  fori*  are  tJirmp  of  IKtt:^.  The;-  are  ten  yeare  old, 
and  i>r>  iDiiKtT  it<la|>lt^)  to  th^  nm'litinii  of  Anny  «ff)«in>,  t>iit  iimlttr  the  act  of  13(16  it 
i»  iin|i<mt>lo  for  the  Fxer-utive  l<>  i-liAiiift-  Iliem.  The  lenglli  of  a  Iftter  nii  a  knnjt- 
iBck,  for  example,  Iwinjt  [>rt's»-rilMHl  iJu-n-in,  th<*  Kxe«-uUve  Imji  no  jmiwit  to  all^r  iln 
f\x»  ujilil  ('oiiKre^  ^lall  aiiilioriiw  it,  aii<l  ttii:>  retfiiltLlioiiH  now  prwentM  uill  li«i<ul>- 
Jeft  In  jirwirt'ly  the  BBnie  obji-ctinii.  ami  if  tht-y  are  t"  lie  u\a<\i'  law.  noi  io  lH-alicn.i) 
or  uuendt-il  (^avc  hy  art  of  t'oiiim-!*,  then'  an-  many  pnivisioii^  that  it  would  \if  »ii« 
not  to  )iTi9M<nt.  iu>  vxi-enenrt?  may  uln-w  that  Hiu*nitii>nc  may  1^.  iti>ce««arT.  Ttie 
Swretarv  of  War.  therefore,  tMrnet-lly  refomiiuMKis  Ki  Conjn^ws  that,  if  fnmuilly 
approved  by  ibat  body,  tbej*  he  mode  Hnhjevt  to  «uM  oOrmbwu  at  the  l*r*nd^it  nuij/ 
_^»i  fiHir  fi>  ttm*  adnpt." 

'  Attorney  lifiMTal  Bwwrter,  17  Opiii.,  4*13. 

*Tlie  k-trisialion  of  is;.5,  lifniafti.T.k*»«ribeiI,  romiiderwl  by  the  lif;hl  of  JW  liiatory, 
ill  U'lii'Viil  to  liavo  IwcD  L-arried  uut,  and  »tis:fled  by  the  prutuulttatiott  of  the  nfpx- 
lattoiu!  of  1^1. 
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it  wniild  seom  to  havp  expired  W  viniie  ol  its  own  terms  at  the  end 
of  the  second  fonsioii  of  the  Thirty-ninth  Coiigre^--.  when  the  report 
called  for  not  having  l>een  luade,  and  it  heiiifi  nt>  lonj^'er  [Wf^sifile  to 
make  it  at  that  «e»»ion.iu*  i-equired,  the  le>n»*lRtioD  became  inoperative. 
The  ret'iiljkluni)-  uf  \iMJZ  existed  from  that  time  on  (and.  if  not,  cer- 
tainly lifter  ihe  enactmeut  of  (he  Itevi^^tl  .Statutes)  as  an  ordinary 
executive  cod«.  not  iitainped  M'itli  le^rii^ltttlve  adoption,  bnt  liable  to  l^e 
;*uper»*ded,  and  m  fact  superseded,  by  the  first  code  i*(*ued  thereafter. 


CHAPTER  IV. 


TH£  DIFFERENT  EDITIONS  OF  ARMY  REGULATIONS. 


The  following  information  with  reference  to  the  ditfnrent  editions 
of  Army  Regulation-s  although  hut  a  brief  sketch  of  the  hintory  of 
their  adoption,  will,  it  is  believed,  present  the  uuittBr  in  a  form  con- 
venient for  future  use. 

Trior  to  the  adoption  of  the  Cori.stitulion,  CongiX'ss  (which  (hen  con 
stjtutcd  the  Gnvcrnnu'iit)  provided,  from  time  to  tiiue,  for  regulations 
for  (he  Army,  iii-incijHiUy  fur  the  government  of  the  staff  coi-ps.  In 
some  cases  the  Board  of  War,  then  consisting  of  civilians,  was  directed 
to  make  reguhitions.  (2  Journals  of  (?oiigrp.ss.  432.  5y<»;  3  «/.,  328.) 
In  others,  chiefs  of  the  dill'crcnt  corps  were  so  authorized:  as  the 
Quarterniaster  Geneml,  for  certain  claK>es  of  his  empluyeeis  (//A,  126; 
8  «/.,  253.  4!Mi);  the  Inwiiector  Geni^nil  (X  «/.,  liv'-i.  ,523.  5'2.'));  the 
Oirector  of  MUiliiry  Ho-^pitalM  (»/.,  5iiT);  and  the  Medical  Board  (?V/., 
705).  The  Secretary  of  Wai-.  aff«*r  one  was  appointed  by  Congress, 
wa.1,  in  addition  to  iiis  gencnil  dutioH,  re(|uired  to  '*  regulate,"  or 
"direct."  an  to  cerlaiti  (Special  >7nhjectj:i~as  the  making  of  payments 
and  returns  and  keeping  of  a^-counts  by  n^imental  jniymn^ters  (4 
Journiil^,  7).  the  making  and  trnn-tinilting  of  nitiiriis  by  officers  gen- 
ornlly  (/V/. ,  i*).  and  the  duties  of  the  conmii.H.sary  giMieral  of  prison- 
ers (id.).' 

Ill  !77R  (March  50)  the  Continental  Congress  adopted  certain  "  Regu- 
lations," to  "be  obsiu-ved  b}-  all  the  troops  of  the  United  States." 
These  had  been  prepared  by  Baron  Steuben,  and  were  puhliNhed  in 
the  same  year  as  "  Kegulatious  for  the  order  and  discipline  of  the 
troops  of  the  United  States."     They  were,  for  tlie  greater  part,  a  ays- 

MViiitliroi)'))  )lititan'  Law,  \k  21,  n«)te  3.  .\nil  8et^,  jn-nctulty,  Uie  eubjuut  of 
"  Regulnlions  for  the  Army,"  na  diacoaeed  by  this  aathor. 
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ten)  of  tactics  and  rule.s  for  the  ciiuip  aiul  on  the  murcb.  but  contained 
"instructions"  for  the  ciiifcix'nt  rctfiiiiyntai  otiiceri*  iirid  vtiliHtMl  men. 
Another  edition  uf  these  "iTj^-ulattouei"  wa»  published  iu  IKOli.  by 
M.  Carey,  of  Pliiliidelphia. 

On  tbc  increiise  of  the  Army  in  liys,  in  conteuiphition  of  war  Mith 
a  foreign  power.  President  Adanic)  issued  niautincript  regulatious.  )«up- 
pleiiicntal  to  Baron  Steu>xm*&,  containing;  many  rxile^  preticribiug  duties 
of  the  diff«>re[it  ^I'aden  of  officcitiand  enlisted  men,  in  service,  and  par- 
ticularly a^  to  the  udministratiori  in  a  ptrri.'Honi^d  post  or  liurracks. 

In  IHI.W  a  little  volume  containing  the  Articles  of  War  and  certain 
reg'ulations  with  reference  to  aUowunces  and  pi*omotion  wa**  published 
in  Washington— up^m rent ly  by  authority — by  ' "  Uinsmore  and  Cooper." 

Shiny  of  the  regulations  in  force  at  the  lieginning  of  the  year  ISIO, 
and  which  had  Iwen  iss^ued  at  diBerent  times  since  J.TJJ7,  in  the  fonn 
of  general  and  executive  orden*.  are  given  in  Duane'H  Miliuiry 
Dictionary.' 

In  lKl:f  the  statutes  relating  to  the  niilitjtry  estJiblishnient  and  the 
existing  regiilutiuns  relating  to  allowani'es.  promotion,  and  tlie  duties 
of  Ihe  staff  were  coUeetwl  t<tgether  and  publifhwl  in  liook  form.  These 
regulations  an'  also  to  be  found  in  the  apju'iidix  to  Maltby  on  Courtit- 
Martial. 

The  regulations  of  1S13  have  already  l>eeri  mentioned.  Tlicy  may 
be  I'egarded  a«  the  tirat  of  our  sories  of  codes  of  army  r^ulaliuns, 

*ln  thte  woric  (published  in  yhUadelphis  in  1810)  il  wan  mid: 

"Tlii'iv  in  nftcdhcreiil  ur  luiwirH-nt  .-'ys'ifni  itf  TeKulatiniii'iii  cxipipjiff  fi'r  thcmili- 
bry  ♦■slabliahiiieiit  of  ihr  I'nilwt  Stales.  Thotrrononiy  of  military  arranjcemeni  is  At 
MMXiImI  at-  tliv  dinripliiitf  of  ittt!  fif^ld,  to  awurv  tlie  etfe«'t«  of  military  o|)«nitioiH. 
There  ithoulil  1h>  a  well  diurtfled  fyHU-tn  nf  nyulaliuiif,  iind  ut»>n  that  pj-Flem  olioald 
tie  fUjcr^iUHi  aslaff,  wisi"f|ilil>le  nf  adonlation  to  the  pence  or  tht-  war  eitahlinhnicnt, 
tu  thfi«iiiaMt'»t  i>r  the  laivtvt  forc<«,  Th*r  Frvucli  tiavederivetltbeuivaleet  advanUiKe 
(mm  their  rcculaHonii.  whic-li  havt  l»t*n  (Dniicl  Iiy  a  well  di^*tf<i  tnxlv  of  prindfiW 
adxiitc^l  til  all  drcumi'tanivd.  and  the  I'tifon-t-iiicnl  and  t-xiviititii)  (.'f  u'tii<-h  ia  alwayH 
dihlinclly  apprujiriateil  tu  the  pru|xT  uUi wr*  ol  thi.'  stafl.  At  prwviit  thi*  rvKutstioiisof 
the  t'itil«'iiMate«  Arniv  is  [an*]  oonfini'd  luufcw^'i'tH-rulonltTf  from  tli«  War  IVi«irt- 
iitt^iit,  on  detat'lied  [>ointn  of  x-rvict:  and  'if  oivjuin iiial  ■■rdi-rr'  ■>(  Tht'  coniniaDder-iti- 
chief,  iasuwl  uptm  w>nK>  eiiBtncy,  at  ix'aioU'  pvri(.«l»,  and  ud<jpt«<)  iuto  penuanvnt 
OBe.  In  many  iitHtaiutv  \l\viv  ivffulBlioJiH  Imvu  Xn-vn  ulli'red  l>v  lliu  War  OffiiH",  in 
otht^ra  Ihe  «^'iivut]t»lat)C(Mi  which  pnve  liw  lo  thi-ni  have  (vdmii.  and  the-  reealationa 
become i>b«>Iute  or  iuapprxinriiiti.'.  In  1^10,  aii  ittt<-iii|>l  who  nmdt',  hy  (Ik*  t«iahtieh- 
niftit  of  a  QaattcniiQMtor  t teiu^rtl'H  OlSoe.  to  ri>DiiiK-iiLV  m>ini>thiDg  like  a  fynteui; 
ahould  thb  be  iiccotiipli»'h<H)  It  tuny  i'v  It^nt'tii-ial,  Ihnii^fh  the  want  of  infonnaticin  in 
the  «lutiw  of  a  etaU,  |<arliailiirly  if^  thoH.-  herelufuiv  urraii|ivd  umlcr  iLc  Qitartentia^ 
tfr  tientrarM  Ik-f'^rliiient  ulnne  aiv-  tu  lie  udi'|ite>l,  that  il  is  to  be  (Mirv-d  the  "VHlt-in 
may  remain  defective,  t>)K_iul<l  the  old  K.nglirli  nuMhd,  imw  explmleil  by  Ihe  lirili"h 
UiemH'lvett,  hv  kept  in  vivw  im'teud  i>(  (liv  uiurc  eiilun^'d  MVHteiii  iiitrodtice'l  iu  lU'xi- 
ern  wai*.  The  treaiJi*  ou  the  Btaft  by  Grimoanl.  funtaiti't?  tlitf  bwrt  iKuly  ol  n-euU- 
tJo[u>  extant  It  ban  been  traiudatvd  and  will  fonn  a  part  of  the-  Amerinut  Military 
library. 

"The  folloa-IngBr^amoDf^ttiei'rineliwl  rcffTilaiions  in  forre  at  the  be^nini;  nf  the 
year  ISIO:" 

[Tlivu  fuUon-  thv  rtnnilalitin^  n-terred  to.] 
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the  pnH-wiing  p«blifationi*.  of  ISikfi  and  1812.  making  no  piTU-nsc  to 
the  I'statjlishini'tit  of  u  complelo  system.  Init  nicrely  rcpublishinjj  a  few 
existing  rejfvilations.  The  grfaler  part  of  this  puljliuution  i.s,  however, 
niso  taken  up  with  h  repiitilieution  of  stalutes.  The  part  of  it  devoted 
to  rci;uliilioiis  would  not  e<|niil  20  pages  of  our  pnweiit  regulations. 

I^flitions  of  army  regnliaions  wer-e  altso  ttsined  m  1814.  1SI6,  1817, 
and  1820.  Thosi^  nf  1817  and  18^  were  repuhlicalionfl  nf  the  edition 
of  181t'..  with  the  ndditinn  of  refrulalioiis  issued  hy  the  War  IViiflrt- 
ment  .-iiihsequently.  The.-*p  re)riilaii<ins  may  lie  found  in  the  I^ihrarv 
of  ConjT'rei^.v.  Another  addition  was  piibli<:hpd  in  t81o,  hy  Weltster  A 
Skinners.  i>f  AHiAny,  New  York,  but  this  wiis  not  an  antliorized  edition. 

An  eilition  was  altto  issued  in  1821^  under  the  rireumstances  iilreiuly 
deseriliod. 

Thi-  next  edition  was  that  of  1825.  It  was  a  iwiaion  by  General 
Se<»tt  of  liif  rejfulations  of  IS*21.' 

In  1s;h  a  system  of  (general  regulations  for  the  Army  was  published 
bj-  Frant-is  P.  Blair,  of  Washington.  A  eopy  of  it  is  in  the  War 
Department  Library.  It  wils  not  an  authorized  edition,  but  seems 
substantially  to  roim-ide  with  that  which  wh-*  published  in  183o  hy 
authority  and  is  known  aa  the  Macomb  Kegulations.  having  twen  revised 
by  (leneml  Miu-onib.  Some  amendments  li»  these  wi*re  made  in  an 
order  fruui  the  War  r)epartmeiit.  date<l  December  31.  ISSO,  in  whieb 
it  was  declared  that  the  general  order  prefi-xed  to  the  regulations  of 
1835  had  never  ^>eeii  promulgHt4-d.  nor  been  in  foix'e, and  'lireiting  the 
page  containing  it  to  ho  eaneeled,  and  the  order  of  December  SI,  18^0, 
to  V  inserted  in  its  place. 

Another  edition  of  amiv  i-egulations  wa«  issued  in  ltJ41,  and  a  revi- 
sion by  Gen.  E.  D.  Townsend  in  1847. 

The  next  edition  was  that  of  1857.  when  Jefferson  Daris  was  Secre- 
tary of  War.  and  wmietiiiies,  on  this  aceouiit.  called  the  ".lelf.  Davis 
Kegulations."  Tradition  seems  to  connect  Gen.  Don  Carlos  Buell  with 
the  preparation  of  the^ie  i-egulations,  but  there  i»  no  record  of  it. 


'A  nnmlier  of  nnnorCiuit  re^ilutionif  werv  publl^liii']  ISSD,  in  Onlitr,  Ko.  4^,  n(  that 
rear — "The  4*llth  <_Wiiuiiui(liutinI,"  iw  it  i^eni;*  to  have  hoon  ca\Wii.  (MilitAry  nml 
Naval  Mo^axiiif,  8fitLL-iiilHT,  1H34. )  In  aii  artic It-  CDpa'iI  iiitu  tluH  ntiLt^aziuu  from  tbn 
"Amerioftu  livnirtorJ)'  I-U?vicw, "  in  IHJU,  it  wii-  Hiilfl;  "I'nJer  thi-  prtwidtrnt^hip  of 
Mr  .Monnw?,  ami  thv  wirt-tarvntiiii  of  Mr,  ('alluiniij  s  ni-w  vm  wjw  formed  in  our 
nutianul  (ll'fL'IllH^  thv  iHiirtidui  iunuL'ni'Lf  of  wliit-b  vrill  i-uutiiiui:  lu  hv  tvix  an  lung aH 
-we  ftrt-  a  fr«?  nation.  (>nr  pn-oftit  nvstoin  fif  ncirjiinuiblenixw  ftn<l  rpitnonHlbility  vrftrt 
tlien  (^Hbliubi-il.  "  •  •  Frfnii  llinl  jn-rifj"!  the  War  I)yp»rtiiit-iit  lins  hel']  ii  nt-w 
imnk  in  Hit.-  Cubiiivt,  and  tusuinul  a  i»jrru>tKiiHliuu  eli^vatiun  in  jHipular  upmiuu. 
PrwioiiBly,  it  hml  Ittcn  n^garded  merely  u  the  hcaaqa«rter«  of  the  Artny." 
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Tbo  rejfuhiliouH  of  1S17  iHwtaiuoiI  thv  following  aiticlu: 

"Akticle  X. 

"THE  OIMMANUEU   <H'  THE  ARMY. 

*'4S.  Thp  niitiUirr  cstahlishnipiit  i;-  placed  under  the  ordern  of  tlie 
Maior-Geiicnil  (_>iiiiniftndiiig-iri-Clitef.  in  nil  llmt  n-giirds  it**  di.si-{plliie 
ftntf  uiilitiiry  oonlrol.  U-s  fiscal  arnincffimMi!.-- proncrlv  Uclonj;  to  the 
administruthe  dcpnrtmeiiliS  of  the  stsitf,  nnd  to  tCLO  Troft^tirv  l>e|)arl- 
luenl  uiidtn  tlit-  dii-edion  of  the  Socictiiry  of  War. 

"49.  The  (ifin>r«!  will  wat*'h  over  the  tTonoinv  tif  the  wrvire.  in  all 
that  relates  tu  the  expeiiilitiire  of  money,  siipjily  of  arttis.  onliianii', 
and  oitlnnnce-store.s,  elothinj*'.  eniiipments.  «'jinip-i'<)ini«ijje.  inedimi 
nnd  hoM))ital  stores.  Iwirrai-ks.  rnwrtors,  trnnspirtalion.  fortitie-ation.'*. 
Military  Aeademy.  pay  and  !*ub.ii«I^?nei> — in  j<hor|..  everythinif  which 
en(4?ri»  into  the  expen^^i  of  Ihc  military  etftahli-ihment.  whether  pcr- 
non&l  or  national.  He  will  also  see  that  the  I'.stiniiite^  for  the  military 
service  «iv  ha.scd  iiiKtn  projjer  data,  and  made  for  the  dhjccts  i-onlcflL- 
plated  l>y  law.  and  necessary  to  the  due  .-support  and  useful  employ- 
inent  of  the  Army.  In  rarryint:  iiitn  elTert  these  iin|«>rtMnt  dvities,  fio 
will  i.-ttll  |<i  hi-e"-'iiu«el  and assi-.taine  the >tair.  and  tliusewllieer;' proper 
in  his  upiuiuii  Uf  ite  einployetl  in  verifyinn  and  iiiHpettiii>r  all  the 
oliieiU*  which  iimy  rwjuire attention.  Th'erule.sand  regulatiuns e^t^l)»- 
lisiied  for  the  goveninient  of  the  Army,  and  thp  laws  relatinjj  to  the 
military  eHtablii^hment,  art'  the  ^iiidey  t<i  thy  Commaudiug  Generul  In 
the  perfoiTHanee  of  his  duties.'" 

This  article  (and  tieneral  Scott  laid  stre-sn  on  the  fact  that  it  wan 
drawn  up  with  care  under  the  eye  of  Secretary  Marey.  and  approved 
by  President  Polk  durinjf  his  absence  in  Mexico)  was  omitted  from  the 
Ke>^ulations  of  iK."!".  and  a  bitter  attuek  on  the  Soereliiry  of  War  !>y 
(ieneral  Scott  followed.  An  account  of  the  controrersy  whieh  thus 
arase,  as  well  as  of  the  cireiiiiLHtanc^'s  that  le<I  up  to  it,  is  given  in  a 
pupcr  by  Mr.  \V.  A.  LM'aindry,  on  "The  e-stablishmeut  of  the  War 
Department  as  one  of  the  Executive  Departments  of  the  L'nit*»d  States 
(iovernment.  with  a  ^reneral  view  of  ltd  interior  ur^niniiuttioD  and 
admini.stratton,"  published  in  IST8.  us  an  a]>|>endix  tu  the  report  of 
the  .loint  (.'ommiti^'e  of  CVinj^ivtss  on  the  regulations  of  tiie  Anny. 
General  Fry,  in  his  work  on  brevet-^,  given  a  copy  of  General  Scotl's 
objections  to  the  regulations  of  1857,  and  of  Sw^retary  Floyd" .s  wply, 
in  which  latter  occurs  the  following  pas-sagp: 

"The  failurp  to  ini^ert  in  the  new  regulations  a  drtinition  of  the 
duties  and  authority  pertaining  to  the  office  of  commandcr-in-ehief  of 
the  Anny.  which  wft.s  contjiined  in  the  old  regulations.  1  am  satisfied, 
does  not,  in  any  degree.  tiil<p  from  it  any  power,  authority,  honor  or 
command  conferred  u|>on  that  high  office  by  law.  Definitions  arc 
always  difficult,  soiuetime-s  inipo*siblc.     The  dctinitionii  in  the  old 
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rejfiilation!^,  Httcuipting  to  dt>tiiie  the  duties  ot  lb«  principal  offic<'r$  uf 
the  Army,  nri*  iiol.  in  my  juiltriiHMit,  watififactury;  iiihI  ]  lliiiik  llw  m-w 
re;ruliitioiis  wisely  fallow  the  vxiiiiipit*  M*t  hy  lhoc>e  wbicli  you  pi^'ittivcl 
in  1835.  in  whivh  no  definitions*  werv  attempted.^ 

The  rej»iilations  in  i^tieslidn  were  never  o-sluii'd. 

'i'he  ivgiiliitiunn  of  1801  were  h  ivpetitiun  of  lliO!»e  of  ISST.  with, 
however,  souiv  luuditii-Hlion^.  Tliere  i»  a  nruuirkablv  lack  of  infomia- 
tion  ill  the  War  r>i'i>artuient  in  rejfard  In  the  prepanition  nf  this  »x)de. 

The  regulation.'s  of  IHtiH  wen*  prejianHl  hv  tienii-al  IJrvek,  and  were 
lAsued  under  the  authority  of  Secretary  of  War  Stanton.  They  ron- 
laiti  the  previous  nriny  rejiulations  of  ISdl,  except  tin  entirely  new 
rejrnlalioii  for  the  Subsistence  DciJartmeiit,  which  was  approved  sepa- 
rntely;  and  they  omit  those  for  the  Engineer  Depurtmcnt.  and  arc 
stipplenieuted  l»y  an  appendix  containini;  "changei:*  »nd  »d(lition^  to 
the  Army  Kt-ff^iilarioiiH  up  tr>  June  a*>,  lN»>Ji/'  An  this  wn-i  not  a  (-oni- 
pletc  reviijion  of  the  ivgidations,  Mr.  Stanton  preferred  to  leave  the 
orig'inal  nnler  (of  the  ivj^ulations  of  istil)  for  its  ohservan4-e  in  the 
new  edition,  and  to  publish  it  ils  tlie  n-^ulations  of  1>K>1,  with  the  addi- 
tions above  described. 

The  legislntion  of  lS*Mi.  as  affectinp  the  repidationf*  of  IftfiS.  has 
already  t>een  discussed.  This  legislation  refpiired  the  Secretary  of 
War  to  havt'  pn'paivd  and  to  report  to  Congress  at  its  next  wsaion  a 
tM>de  of  regidatiitns  for  the  govei-nnient  of  the  Anny.  TIac  dnift  nf  n 
Rode  wtt«  prejHircd  by  (leneral  Townseiid,  and  was  subinitted  to  n  iHiartl 
convened  in  December,  1867,  («nHiating  of  (icnenils  Shennan,  Sheri- 
dan, and  Augur.  In  February,  18BS,  thi-  board  re|joHed  the  comple- 
tion of  their  dutiow,  and  submitted  the  i¥gutulion»,  revined  by  them, 
and  approved  by  (ienerul  (iraiil.  .lune  13,  ISfiM,  (General  Si-bofield. 
Secretory  of  War.  made  a  communicalion  to  Congress,  in  which  he 
said: 

*'A  very  carefully  prepured  syaleui  of  rpgtihvlions  for  the  Amiy 
and  niilitiu  i»  now  iu  my  hanils  awaiting  the  action  which  nuiy  lie  taken 
on  the  Kulcs  and  Articles  of  War.  with  a  view  to  making  any  allera- 
tioDH  in  them  which  may  lie  i^equired  if  the  said  rule.4  and  articles 
.should  he  changed. 

"In  my  iudgnient.  however,  it  would  Iw  unwise  to  stibject  ft  code 
of  general  regulations  for  the  Army  to  the  fornud  action  of  Congre**, 
thus  giving  them  a  lixed  t-hametor,  unalterable  except  by  the  saniet 
fonnjil  action.  All  matter  in  the  rogtiktions  which  should  properly 
lie  bound  by  force  of  law  is  nctiially  made  in  exact  conformity  with 
military  acts  of  Congre**s.  and  is  iilways.  when  pcaetii-able.  in  tJie  pre- 
cise language  of  the  laws.  Rut  thcie  ai-e  very  uirtny  matters  of  detail 
which  depend  uixju  the  daily  ehanging  nece^sitio.^  of  the  service,  aud 
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are  reflated  by  the  experience' and  intelligence  of  praotit-nl  men  in 
the  Army,  which  should  be  left  for  tuoditicalion,  as  often  n-*  ciniim- 
8taiic«i4  demaud.  to  the  discretion  of  the  Secretary  of  AVar  and  ihe 
Prei^ident.  It  is  a  principle,  wolt  uiidcr.'4t(K>d  and  invarinbly  »cted 
upon,  that  whenever  h  rejfulatiim  lui-oines  in  conflict  with  n  law  of 
Congress,  it  in  null  and  void.  The  law  i?i  thuM.  as  it  were,  a  constitu- 
tion, and  re},'ulatJons  are  simply  the  by-hiws  has<-d  theroon. 

"The  atithority  to  make  alterations  in  the  retaliations  was  vested 
by  act  of  April  24.  1810.  in  the  Secretary  of  War.  with  the  appiwal 
of  the  Prc'-idenl.  and  hits  been  ever  since  so  exercised  with  this  excep- 
tion, that  by  un  act  of  March  2,  1821,  a  system  prepared  by  <tenenil 
Scott,  under  an  net  ui  March  3,  1813.  'was  approved  and  adopted.' 
Cut  this  act  of  March  2,  l!S21.  was  repeale<l,  in  lerius,  by  an  act  of 
May  7.  lH^li.  leaving  the  act  of  April  '^4,  lSi*>.  still  in  operation.  The 
Army  Regulations  are  always  public  and  eaisy  of  reference,  and  t'-on- 
gi'ess  can  readily  at  any  time  correct,  hy  legislation,  an  objectionable 
feature  which  may  apiK-ar  iu  tiieui. 

**I  recommend  that  so  much  of  section  37,  act  of  July  38,  1866,  as 
nxiuiiVM  thia  code  of  regulations  to  Iw  reported  tu  Congress,  \te 
repealed.  Its  several  parts  have  lieen  pre]>ar«?d  by  officers  of  the 
largest  experience  and  greatest  familiarity  with  the  operations  of  their 
particular  bnuicheH  of  the  Arruy.  and  the  whole  system  haa  been  very 
carefully  examined,  arrangtil.  and  lmnuoni;<ed  by  a  iKianl  of  the  tirst 
oiiicers  in  the  Army.  It  has  reeeivexl  the  approval  of  Irencml  Grant, 
whi)  has  Ijceu  consulted  mi  all  inip*irtHnt  points." 

No  further  action  was  taken  with  rvference  to  the  system  of  regu- 
lations prepared  by  the  .Shennan  Buant.  In  subuiitting  it  to  the 
Secretary  of  War.  the  Itoard  remarkeil: 

"It  has  been  our  earnest  endesivor  to  make  this  system  as  simple^ 
plain,  and  consistent  in  all  its  purls  as  possible,  and  to  make  no  change 
from  establishetl  usages,  except  wheiv  we  were  convinced  by  lU'tuol 
experience  thai  they  were  neceHsiiry  to  the  service.  The  regulations 
for  the  atatf  de|Hirtments  nre  all  iMtsed  sutistantially  on  the  recom- 
mendations of  the  present  heads  of  deinirtinents,  save  and  except  that 
we  place  all  the  heads  of  depai-tuuMiia  in  tlie  same  relation  to  the 
(leneral  of  the  Ai-niy  as  the  law  already  places  him,  the  General,  in 
relation  t«  the  President,  the  constitutional  commander-in-chief.  We 
have  also  endeavored  moi-e  clearly  to  define  the  relative  duties  of  the 
Secretary  of  War  and  the  Genernl-in-Cbief.  Their  relative  f^pheres' 
of  duty  are  rio  imiwrtant,  and  harmony  <if  action  on  their  part  is  -m) 
directly  rellwted  by  the  Army  itself,  that  wc  think  ttKi  much  impor- 
tance can  not  be  given  *»  this  branch  of  the  subject." 
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The  following  were  ibe  re^latiims  with  reference  to  the  duties  of 
the  General-in-Chief  prx)po5wi  Iiy  this  l«j«r<l: 

*'l.  The  militan'  esiahlisbuient  is  utiiler  the  orders  of  the  Grneral 
o(  the  Amiyin  all  thiil  re^rds  iis  discipline  Hnd  iiiilitHry  contnd.  lu 
&>ca\  arrangement^i  properly  tK-loii);  Ui  tlieadministiTitive  dejiartinetita 
of  the  ;4tHtT.  and  to  the  Trui»iim-  DepMrtuient.  under  the  diro^'tioti  uf 
the  Set-ri'tary  of  War. 

"2.  The  headqtiarter);  of  the  GeneT»I  of  the  Army  shall  l»o  nt  the 
city  of  AVashing^on.  and  all  oi-den-  and  instructions  relarinjr  to  mili- 
tary operations  issued  l>y  the  President  or  Secretary  of  War  sliall  i>e 
issued  tbroiig'h  the  General  of  the  Army.  and.  in  case  of  his  inability, 
throng;h  the  next  in  rank.  The  General  of  tlu*  Amiy  shall  not  l»e 
removed,  snspended.  or  relieved  from  command,  or  assi]tri>'?d  to  duty 
elsewhere  than  at  .said  headi|uarli?r^,  cxtvpr  at  his  own  n'unest, 
without  the  previoiLs  approval  of  the  Senate;  and  any  orders  or 
instructions  n^latinjj  to  military  operations  iiwued  contrary  tti  these 
requirenienis  shall  l>c  null  and  void;  and  any  oAicer  whu  shall  issue 
orders  or  instructions  contrary  to  the  provisions  of  this  law  shall  he 
deemed  titiilty  of  a  misdemeanor  in  office;  and  any  officer  of  the  Aiiiiy 
who  shall  transmit,  convey,  or  oliey  any  orders  or  instructions  ao 
iigued  contrary  to  the  provisions  of  this  section,  knowing  that  such 
•rs  wera  !**}  issued,  shall  be  liahle  to  imprisonment  for  not  less  thaD 
two  nor  more  than  twenty  years,  upon  conviction  thereof  in  any  court 
of  competent  jurisdiction. 

"3.  The  Genenti  will  watch  over  tiie  economy  of  the  service,  in  «11 

.mlates  to  the  ex]>enditure  of  money,  supply  of  arms,  orduauce, 
Atld  ordnance -stores,  clothing',  equipments,  ciiiupequipage.  medical 
and  hospital  stores.  Iwrracks.  ({uai'ters,  tmnsporlation,  forttlii-ations, 
Military  Academy,  pay  and  sulisisteiice — in  short,  everytliinj;  which 
enters  into  the  ex|jens*'s  of  the  niilitaiy  fsta  Wish  men  t.  lie  will  soo 
that  the  estintates  for  the  military  service  aix*  Iwsed  u|>»>n  proper  data, 
Rud  made  for  the  ol>jiH.'ts  <tjriteiiiplateti  \>y  law.  and  necessary  tu  the 
due  support  and  useful  employment  of  the  Army.  He  will  cjdl  to  his 
counsel  and  u.>utistaiHrL>  the  sttitf,  and  those  ollicurs  proiH>r  in  his  opinion 
to  bt>  employed  in  verifying' and  inspeetinjf  all  the  ohjri-ts  which  may 
require  attention.  The  n lies  and  reyidations  e.stahli.shrd  for  the  g;ov- 
ernment  of  the  .\rmy.  and  the  laws  relatinj^  to  iho  military  establish- 
lucnt.  aiv  thi-  tjuides  to  the  Geiiem!  in  the  perforniam^e  of  his  duties," 

The  iTyulati<in  numl>ered  i*  was  copied  from  a  pix»vi.-.ion  of  the  Army 
Appi-opriatioii  Act  of  March  2,  IStiT.  which,  as  the  President  det-lared 
in  n  inessag-R  to  Congresjs,  deprived  him  of  his  niinctitutionnl  functions 
aa  commander-in-chief,  hut  which  he  waa  compelled  to  couutcnanoc, 
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US  by  withiiottling'  IiIn  i<ig'naliire  hv  WDtild  doE<^at  nece^^srv  ftppropria- 
tions.  The  k'g'i  slut  ion.  i>tuirUHl  fur  ii  ck'urly  unconstitutiunttl  purjKwe, 
wa«  rcpwiled  in  Uio  Army  Approprititioti  Act  ot  July  15.  1H70.  when 
the  pwlitifal  I'unditions  wi'i'i*  i'baiit.n.'ii.  It  wiih  m>t.  ind^'wl,  ijuii^tlj* 
submittHti  lo  l»y  tlu-  PiX'hidi'iit.  who  on  thy  3d  of  Seplutiiljcr,  l»I7. 
i»Bu«l  hiw  pi-orlainuli<«i  in  wbirli  olScvi-s  <>f  ihv  Army  and  Nary  were 
rei]iindt>d  that  iu  acct^ptin^''  tlicir  i-uniiui^Hioi)!^  tbcy  iiicurii>d  tbc  obli- 
gation ti)  oltHCi'vp,  nbi'y.  and  fnllon'  stirb  din'ctian.s  \ih  tlicy  ini^ht  f  mtu 
time  to  time  nn-eivp  from  ilio  Fivsidpnt.  or  the  (frni'i'al.  ur  uthiT 
saperior  oflifor**  »*Pt  over  thorn,  aci^oiriing  to  the  vhIpn  and  di<(iMplino  of 
war,  and  wciv  i-njoinnl,  in  thi»  diii'td  manner,  to  a^-sist  and  Niistarn 
tbo  (!ourtN  and  othor  civil  authoritic?i  of  the  United  ^itatcM  in  the 
ad minist ration  of  the  lairs. 

Hy  an  act  of  .Fuly  15,  lh7i>  UU  Stat..  ;U9>.  (Jongitrtfi  proscrihcd; 

■■•  Tliat  thr  Sc'i'i"etary  of  \\tir  .shalt  pn'iiaiv  a  system  of  ^eiic^ral  rftg'- 
ulatiuns  for  tbc  iidministrotion  of  the  ixffain*  of  the  Army,  which, 
when  nppmvcd  by  C'onj^re.ss,  nbaU  bn  in  forw and  olwyed  until  altprwi 
or  i*evoked  by  the  sunic  authority;  and  said  rejrulations  shall  be 
repoit4'd  to  t'onifn'ss  at  its  next  session:  /V'm/ff/.  That  Hiiid  re^ila- 
tions  shall  not  be  inconsistent  with  the  hiww  of  the  L'nite<i  ."states." 

Pursuant  lo  this  Iwgislation,  the  Marey  Ikwrd  was  convouod  -Futy  3, 
1*71.  The  members  of  this  board  wore  CaA.  R.  H.  Matvy,  J.  H. 
Kin^.  and  H.  .1.  Hunt^  and  Majors  K.  I.  Podjfe  and  A.  .1.  Alexander. 
Durin>r  November  and  Deccinl>er,  ISTI.  and  January.  ISTi,  the  iv|*ort 
of  the  laMinl  was  critically  cimsideivd  by  the  Secretary  of  War.  by 
whom  Asst.  Adjt.  ticn.  ThomiL-i  M.  Vincent.  a«  the  representative  of 
the  St-n-tary.  had  been  associated  witli  the  Iward  for  the  purpose  of 
a  furtlicr  consideration  of  the  pi\)|jascd  systum.  The  system  of  rcgu- 
latioiiH  thus  finally  pre|)jired  by  this  hoard  was  submitu*d  lo  tVinifreiw 
by  SeeretHry  of  War  Belknap,  Febniai'y  ITtli.  1873.  and  was  pubtished 
as  H.  R.  Report  No.  85,  Fortj-second  Conj^rcKs.  thii-d  session.  Ob 
the  l-^t1i  of  May,  1874.  the  Military  Cotimiitiee  of  the  House  made  a 
rcpoi*!  on  the  Kul)jc<'t,  i^auOiidin^  with  a  ivcmmmemlation  of  the  logia- 
lation  »)ubisei]uently  (March  I,  1H7A)  enaetixl.     It  provided: 

"That  .1(1  much  of  srrtion  twenty  of  the  act  nppmvcd  .Inly  fifteenth, 
eii(htcen  hundred  and  .seventy,  entitled  'An  act  makincf  nppmpriation.* 
for  the  sup|>orl  of  the  Army  for  the  year  ending  June  thirtieth, 
eighteen  hundred  and  .>-eventy-one.  and  for  other  puriioses."  as  re<|tiiiV(t 
the  system  of  jjcneral  rcfruhitions  f()r  the  Army  then'in  authorized  to 
be  reported  to  ('on)riv/*s  at  its  next  session,  and  approved  hy  that  IkmIv, 
be.  and  tlio  same  is  heivby,  i*ep<'aU'd;  and  the  Fivsident  is  herehc 
authorized,  under  said  section,  to  make  and  publish  iv^^ulation^  for  the 
gorcrnnient  of  the  Araiy  in  act'ortlanee  with  existing  lawn." 


DIFFERENT   EDITIONS   OF   ARICY    REGULATIONS. 


743 


In  I87«.  n  eompiitiUoti   wa»*  pre|iarod   by  Capt.  R.  N.  Scott,  and 

Hiitkuiiti(.-atiou: 


print<>U  under  the 


aiitr 


*'  War  Depaktmp.nt,  ./«/»/  J,  1S76. 
"Tht^.'*e  repilfition.-i  arc  a  compiUtutn  nf  nil  i-iiirs  for  thr  povrrn- 
meul  of  the  Arui\-,  whii-h  wore  in  foroe  .[«jiuury  1,  lH7(i,  and  m-e  IwiMti 
uixin  tlif  Army  fc*gii)tttioii.s  of  1S*W,  us  iilteiTfl  or  amctidod  by  orders, 
circulars,  derisions,  mid  luws  piuswHl  since  the  latter  year.  Compiled, 
umU-r  X\w  dirc4.-ri<)ii  of  the  NH-rotnry  of  War,  by  Capt.  R.  N.  bcott, 
U,  S.  ArniT. 

"H.  T.  C^ROSBT,  Chief  Chrk.'^ 


I 


ThU  i-mnpilation  wiis  printed,  hut  wiis  not  pulilishrd  to  the  Army, 
and.  notwitii?tiirtdin^  tbc.  foregoing  indurKouienl.  wa^  not  nn  author- 
izcd  code.  The  reeords  of  the  War  Oepartnieiit  meui  to  (urni^b  no 
further  Information  with  repii-d  lo  the  ciri-uDist«nc(M  of  its  pi-opiira- 
tion.  Itut  it  may  have  lieen  tin-  final  arrHngL^tiii>Tit  of  »  eotnpilation  made 
by  Mr.  John  Tweedale.  which  i^jrisisted  of  tho  regulations  of  I»Wi8, 
brought  lo  rlnte,  ngrwalily  to  «ubsP4|UPnt  orders  and  ameiidnicnt-*. 

Justaiiionih  IwforL-  this  General  .SIiitiiijui  hail  enlird  attention  to 
the  necesoity  of  a  revision  of  the  Army  Regulations,  and  had  i-ocom- 
nn-nded  that  the  work  of  pi-^-parinj:  a  rifw  i-ndf^  hf  assigni-d  to  tienomi 
Schotield.  Fortunately,  he  Miid,  the  ^asV.  would  \i<y  rendered  ((mipara- 
tively  light  by  the  fact  that  two  systems  of  regulations  had  already 
n  prepart^d  and  were  in  print;  one  compiled  in  lsr.K~(>'.t  by  a  board 
si:4ting  of  (tonerals  Sherman,  Sheridan,  and  Augur,  and  tho  other 
compiled  by  the  "Marry  lioard**  in  1873.  It  would,  he  thought^  be 
preferable  to  have  a  single  oflicO'r  its.-^tgned  to  this  work,  ratlier  tban  a 
boai\l,  beiLaiiBC  n  board  would  Iw  apt  to  l)egin  r/c  not'u  and  go  again 
over  the  very  gi-ouiid  already  well  studied  by  previous  boai-ds. 

Genei-ttl  Ktholielil  entered  .\\xn\  this  work,  agreeably  to  (Jcnora! 
Sherman's  reammiendationr..  Imt  no  Ny.st*-iii  of  regtdations  prepared  by 
bim  wa*  published.  The  first  live  articles  of  such  a  system  wera, 
however,  printeil.  and  refeiTed  to  htads  of  staff  departments  for 
remark.     One  of  the  articles  was  as  follows: 

"The  rhief.-v  of  the  several  staff  corps,  depiirtments,  and  buroau*)  of 
the  Army  sustain  the  twofold  ixdaliun  of  chiefs  of  bureaus  of  the  War 
DeiMilrueiit  wffd  chiefs  of  stiilf  tA*  the  General  of  the  Army.  Thcyact 
under  the  immediate  direction  uud  control  of  the  Secretary  of  War,  in 
respect  to  all  matters  of  accountability  and  ailrainistrntion  not  imme- 
diately connecte<l  with  military  operations;  they  reix>rt  directly  tonnd 
act  under  the  immediate  orderi*  of  the  Genera!  in  Chief  in  all  matters 
appetlaining  to  the  command  of  the  Army;  they  are  the  repositories 
of  the  \vL\\-i  imd  regulation*  for  the  guverumeut  of  the  military  servico 
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and  of  thp  kiHiwIedjTi'  which  i-xiwripnce  in  their  ivspective  di'imrtniPiiti 
ulTonis:  ihey  utv  On-  itiivisi^rs  mid  iigv-ntH  alike  of  the  Set'i-eliirv  of  Wup 
anduf  the  Oeiiemt  in  C'hii'f.  mid  iiixm  The  pmiier exercise  tif  iJieir  fiiiio 
tions.  in  this  twofuld  ndation.  dejiends  the  hHrrnnnioiif'  working:  "^ 
the  t-nmplt^x  system  of  tiiilittirv  nihuiiUHinitidn  tind  (vtiitiiiand." 

This  WHS  opposed  Uy  most  of  the  limids  of  liie  sliitf  <ie[mn.iiieiilH.  uixi 
wa«  defended  hy  (leiienti  Si'holield.  A  jinrt  ut  thi'  difM-iisfiion.  inelud- 
iti^  (rpiiera!  Si-hofiekl's  iciimrks.  whs  pii))li>rhed  in  the  Mhove-inentioixvl 
report  of  the  Joint  (Vmimittee  on  the  Keortfiitiizjilioii  of  the  Army  (of 
whieh  (leneral  Hurnside  was  ehiiiniiim).  tis  wei-e  til.so  the  pro|M>scd 
nilieles  which  contained  the  dis]mle(l  projxwitinns.  In  the  elntioinita 
hill  which  was  rei»orIi^d  hy  the  coiiniiittee.  tiiid  which  wiw  intended, 
together  with  ceftnin  unehiirijiji'd  ehii])ters  of  the  Kevisi^d  Statiilcs.  tr> 
be  a  "i^iidunsetl  and  complete  military  c^xie."  the  gcnerul  ofB«-ers' 
view  was  adopted.  On  a  later  occasion  the  rcUition  of  the  .■•tuff  depui-t- 
monls  to  the  General  in  Chief  was  again  the  subject  of  consideration^ 
and  en  thif  tKxasion  the  St^-reiary  of  Wiir  (Mr.  Lim-oln)  g«ve  hu 
viewri  at  sonic  length  on  the  other  side  of  the  qtieeition.  and  dectdM  it 
Bceorditijily.* 

AIkhU  this  liine,  riHniely.  August  15.  1876.  Congivss  |>a*»c<i  h  joint 
resolution  To  the  followiii}f  effect: 

"  Whereas  the  President  wan,  hy  an  art  of  C^mgi'ftw,  appn>ved  Man-li 
first,  eighteen  hundred  and  sevcnty-tive.  authorized  )<»  make  and  pub- 
lisb  regulations  for  the  government  of  the  A)-uiy.  iu  accordance  with, 
cxiHting  lawa;  and 

'  Fur  allot liiT  (U*^-m«ii>ii  of  the  suhjeirl  o(  ihi>  otHiuiiaiul  o(  llie  Aniiy,  sw  an  arlU-le 
^  *.i(;iieral  Si'li'ilieUl  in  the  (Vuturv  .MaicHziiii*  for  Aui{Uf<t,  laW'.  S«*  alw,  "Tl» 
(>>iniiiiuid  i*i  iIic  Aniiv."  in  Kr^-'n  MVcvlluiiiif). 

In  Jv-iittV  MiHiary  fJictionary,  |iiililLMh(.-<i  in  IS04,  we  finJ  the  foliowiitfr  statement: 
"Aditiiiiislrslitiu  oud  otiiuiiiaiid  arc  tlitiliucl.  AdiuinbtralJtHi  U  (;ontrv>ll^l  bv  llie 
h«i(i  of  an  es(H-ntivi>  dowirtn.ent  o(  the  povi-mnic'iil,  untlpr  the  onlerc  nl  tin;  Preifi- 
ileiil,  hy  lut^ti*  iif  Ii';!»l1y  a|<|H>iiitt'i<l  U'linitiistralivi-  H|:i:-iiIi%  tvitli  or  ttitlmnt  rutil;, 
while  i-oiuuiund,  or  Uiv  diwiitliin',  iniliiar>  f-mtKil.  ami  ilir^flion  vf  military  wnii.v 
of  ollii-pn-  ami  snltiifn-,  ran  K-  Ifcally  i-xcmu'd  only  by  tht-  uiiliuiry  liit'Rirvby.  at 
the-  heiLiI  of  nhii-li  in  tlic  i'»n»1itiili<>niil  (-oiiiiuaiidpr-iii-L'liiif  -if  the  Anuy.  Nitvy.  hi)>I 
uiilitia,  (ollowM  l»y  tin*  cormiiKii'k'r  uf  ihy  Aniiy.  aii'l  othvr  niililary  (fnnlw  m.-al(.'«l 
by  ('ongrcw."  (TitUi  "  Ailniinii^trutiuu;"  an*l  (■ce  xIm)  litU«  "Ht^viilutluiii'"  awl 
"Aniiy  li«-^ljitt(iti».")  Colonel  .Svitl  di-l  not  nyo^niM- thi- (.'■itit'LittiUutial  pivuerol 
thv  I'n¥i<biit  to  mukf  ariuy  n'tfututiom^. 

In  Kn^latKl  the  |towvn<  of  the  "i-oniinnniior-in-ehief"  [■'.  ^.,  the  commaniiing  ^n- 
eral  ri(  ihv  army]  aeri'  al  lir"(  iimcli  iiior*'  <■  Kt«tn«vi'  than  Ihcv  an-  inn» ;  in  fiu-t  the 
Kinir  <li'(>uleit  to  liiin  all  hit'  own  military  |ii>wfni  In  thrir  iiifl  L-t(uel,  aixl  thecutn- 
maii'ler  iMcliiL-d-xcrn'Hi^d  (he  fmulloiif?  wl'iifh  anMnm-.livi.li-"!  betwwn  theawrfllnry- 
at-wiir  anil  thf  <-oiiiiiianil>-r  in  rhtiit  He  mtild  fmnit-  uiiii'lnt  iif  war;  he  timlil  unlrr 
uut  luilitiii;  hvitnuiti-d  iill  (.-uiumimuiis.  lu^n^'ll  uf  ifliiiiiii>>truliv('olTlivr¥  an  of  ot hem: 
lio  itwucil  vrurninti!  (or  pnymentin;  ami  he  jn\'|<ure<i  thi-  t'etinia1et<  for  lhi>  e^abli^li- 
im^nt.  VVh«>n  a  w-i'rr-tan'-nt'WMr  wiu  Hp}>i>inl>-il  he  ua>  iiiiuleHtilmnliliate  to  t  hi*  com* 
iiiuii'ter  in  chief;  iu  luct  Ihi-  hitler  mui  imlciiviKlciit  '^f  nil  oinlrol  Itut  that  of  thu 
»i)Vfrf>l^i.anil  wan  thei*:ili-lie«d  urn  I  chief  of  till  inilitarj-oivini/anon,  adniinbtrulivu 
UM  wvll  a*  duH'iplioiu'v .  <Walhin'i>  Hixtiirv  nf  Ihi^  BnttHh  •Staudiux  Amiy,  tt>lll>  to 
1700. ) 
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'*Wberp»8  by  an  act  of  Congress^  upproved  July  twenty-four, 
ei{!fht«>4*ii  himdivcj  aiul  st^v^tity-six,  a  coiiiiiiis.sk>ri  wiis  t-ivtiled  to  which 
hif  t>een  reft'rre<i  the  whole  »ut»jocl-mattt?r  of  n-furm  iitid  ivurj^iiiza- 
tiuii  of  tlu-  Army  of  tin-  L'liiUd  Slat*-.-*;  tb*'ix'fore 

"lifKiJrfd  by  tfit  Stitiitf  uii'/  il"U»'  of  /ifjrr4«tiitiithve  of  tht'  fnitfii 
Sfit/'i' ftf  AmtTifti  in  f 'ni^/rrMM  itMfu  iiiMn/,  Tlial  thf  Pri'witictil  In'  rp- 
qut*Ktoil  to  postpone  ilII  lu-ticiti  in  i-unnection  with  thi>  publii-ulion  of  said 
rojfnliitions  until  iiflrr  the  report  of  said  conimi.-t.'tion  in  riveived  and 
ai-ted  on  hy  C-onj:iV!«  st  it-*  next  j*es^ion." 

On  the  Vth  of  Mnrrh.  ISTS,  n  bill  was  introduced  in  (hi.-  Senate  lo 
provide  for  n  code  of  army  rcjfulations.  The  htll  hnrinjif  I»ei'M  referred 
to  the  Se<Tftarv  of  \Vi»r  fnr  sm-h  ■^ug^'^'itions  a*  he  might  deem  pniper, 
SecretaiT  of  Wnr  MrL'mry  said  that  he  adhered  to  the  opinion  that 
the  PiY>sident  should  he  authorized  to  make  and  publish  rejc^ulaliona 
for  the  (jnvernmont  of  tho  Anny,  but  if  it  Iw  required  thai  su<-h  ivuii- 
lation»i  shouhl  l)e  svibinitted  to  C\"ngre.N#,  to  be  by  that  body  approved 
before  Imin^  issued,  he  recommended  early  action. 

On  the  15th  of  Aumwt,  IsTs,  the  rlerk  of  the  Committee  on  Mili- 
tary AH'airs  of  the  Senate  tnin»iniitted  to  the  Seerelary  of  War  a  i-op/ 
of  a  Senate  ros^olution  of  June  18th.  authorixini;  a  HufH-ommittee.  for 
thf  ]niT|>ose  of  (■on«*iderin>j  the  revUion  of  thr  Army  Hoifuhitions,  and 
titated  that  he  had  lK*n  direrted  to  4:vM>pi'n*t<-  with  the  War  Depart- 
ment in  every  possible  way  and  lo  n^port  to  the  i-uniniittee  the  revi«on 
of  the  ivgtihitions  niitde  under  the  diiTetion  of  the  tSeeretnry  of  War. 
But  by  act  of  June  Si.  1^71*  {21  Stutw..  W).  Congress  disposed  of  tho 
whole  matter  by  authorizing  and  din-eting  the  SecretaiT  of  War  to 
cause  all  the  regulations  of  the  Army  nnd  genend  orders  then  in  fort-o 
to  In-  eodiiied  and  publlshiHl  tu  the  Army. 

The  regulation.-*  of  iSs]  were  the  outeoine  of  this  legislution.  In 
July,  l-^s^t.  a  I'ourd  wa-i  eoiivened  for  tlu'  puriiosi'  of  cxauuning  and 
repurtiiig  upon  the  eodilifation  of  the  ivguhitioiih  made  pursuunt  to  iLi 
requiivmentii.  Il  eon»ist<'d  of  Uenei-alin  McDowell  and  Meigw.  Colonela 
Saekelt.  Hazi-n,  and  Cpton.  with  Ma).  A.  H.  Nieki-rwoii  ns  i-i'e«ii5i-r. 
General  MeI>ow»'ll  wuh,  however.  ahuoKt  immediately  relit-vrd  and 
OcucnLl  Auger  substituted  in  bis  Ktead.  The  Ixmi-d  reeei\ed  the  fol- 
lowing instru('tion>^.  eonimiinii'ali-'d  lo  (hem  by  Iht'  .Vdjiitant  fj<-ni>ral: 

"  In  <4i]|iiiiitliiig  the  iii-4-oiripHiiyiiig  rtiililientinn  of  tlir  luw>.  regula- 
tions, and  oiilers  nuidn  in  pui'suanee  of  the  re(|uircmentw  of  itevtioii  i 
of  at)  m-l  approvi'il  .lime  lilit,  IfSTH.  ihi?  SecTrntary  of  War  iriNlnut.-  mo 
to  fuy  Ihiit  he  de.sircs  the  lumrd  of  otheiTs  to  examine  the  ^Kidihcalloa 
to  atiwrtain  whether  it«  piirtji  are  eonsistenlly  arranged;  whether  thero 
ai-e  inarcuracif'.s  ifsulting  fn>ni  misinterpretation;  whether  there  aro 
any  ivpetitians  or  inNlftnees  whei'c  the  ])hraseology  iimv  not  elearly 
express  the   exact  meaning,  and  that  thero  are   no   i-ontmdietions. 
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Whorevor  thotte  dofecte  are  dimxivered  ii  will  )*  tlxi  duly  of  the  board 
to  i>ropono  n  !^uKstilu(c  for  the  d^feclive  pHragrapli  iiud  »ubiiiit  it  in 
it«  report  for  the  Setretairy's  action. 

"It  is  no  part  of  the  fxuictionw  of  the  bonrd  to  mujcv  rvj^uUtioms 
but  pimply  \*y  «  careful  cxaiuination  to  detert  errors  imd  rfix>rt  what 
cbangos  uiiiy  W  (xtii.sid<*rfd  reiiuisiti'  for  a  projwr  fulrillment  of  tlie 
law  iin<ler  which  the  coditicjilimi  whs  made. 

"It  is  llip  Svcrotary's  deslro  that  when  tlieso  regulations  are  putv- 
lifhed  to  the  Army  tliey  ^hnll  form  iis  pei'fect  a  code  a."  pc);>sihle  aod 
be  »o  free  from  ertxjrs  hn  nut  to  retjuire  correi-tion  or  imoiedtnle 
mo«liliciition." 

On  lite  L^th  of  September  tlie  board  was  dJ8t(olve<L 

111  H  note  Hi  the  be^innlDtr  of  the  rejrulations  of  It^l  It  is  i^tated 
that  "the  work  of  eodificatlon  wiu*  conlided  to  the  Adjutant  Cteneral 
of  the  Army."  and.  in  fact,  the  ewlitidition  submitted  to  the  l>oard 
by  the  Adjutant  Genend  (Drum)  wan  prepatt'd  by  Adjutant  Crenfml 
TowiLieiid.  A  vhunu'toriiitic  of  the^'  n'^ulati(»iis,  ami  one  whieii  makes 
thi'tii  still  valuable,  is  that  tht?y  ^i\'e  thu  source  and  authority  ^if  the 
individual  ivgulatiotts.  An  "abrid^ji^ed  edition''  of  them  wo/t  also 
issued. 

After  thi«  no  reviaioa  of  the  insulations  appetu-s  to  have  )>Ge[i  undet^ 
taken  until  Demnher,  18H6.  when  a  himitl  was  ap|xjinli>d.  i-on»isting^ 
of  (iciieral  lleiii^t.  Colonel  (now  Oenenil)  Otis,  I-ieiil.  (Vd.  It.  X.  Seott, 
and  l.ieui.  (now  Lieut.  (.'ol.>  Cxeorj^e  B.  Davis,  "  for  the  ])urp«>»»  of 
reiising  and  condensinjif  the  regulations  of  Xh^i  Anny  and  pn^parin^ 
a  new  edition  of  the  same."  t'olonol  Scott  died  twu  months  laL*^'. 
The  work  of  this  board  hnally  took  the  fonu  of  the  i-egulaLious  of 

Then?  reuiaini^  to  be  coiwidcred  only  tlio  regulatiouK  of  lHlt5. 
(iencml  Kolton.  in  December.  IStU.  called  attention  to  the  tiecc-SMily  of 
a  revision,  and  in  February,  iHtfti,  Uenera]  Schotield  wrote  vis  follows: 

"The  nwd  has  bc4'ome  ui'penl  for  a  ne%v  edition  of  the  reviwMj 
reg'ulationi>.  The  m-cd  is  nut  sn  much  for  any  revision  of  the  exisiing 
regulation's  art  for  a  new  publicntion  of  the  n^gulationri  a^  tttey  now 
exist;  that  is  to  say.  tJie  rejrulntions  of  ls.Slt  as  revised  sini-e  their 
publication.  That  edition  Imving  lH>en  very  luuitily  |nib)ishod.  and 
hence  very  imperfect.  It  has  lieen  amended  in  ho  many  details  and  in 
some  cases  frrt|uently,  that  a  ntnv  publication  of  the  n'gulatioua  as 
they  exist  to-ilay  is  of  vital  ini|Kii-tancc. 

"The  revi8i«)U  thai  ha>  iM-^-n  gotn^  on  during  the  last  three  yeArs, 
■or  nearly  thi^ee  years,  has  involved  very  gn-at  lalK>r  and  \'ery  cnn^fwl 
conHidcraiion  of  the  M-vcral  subjects  on  lh<-  part  nf  nuiny  (itlleerH, 
including  the  chiefs  at  bureaus,  the  Coumtanding  Genetnl.  and  tlio 
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Sccrctarv  of  War      Su  mudi  of  the   rvfrulatinas  as   hare  heca  M 
Tvrisiyi  ouj^t,  in  mr  jtnlgiumt.  niit  b>  tie  i-lnngod  without  «ogent 

reasons. 

^'Thc  roriiiion  of  rpKubiliiMiiK  U  a  very  Jclicxte  work,  nnd  in  p«st 
pxperipniT  hiL'<  gpncmlU'  rcanltpH  in  an  pxcppdioglr  iniperfei't  rode^ 
nH|uirin)f  niuiier«U'»  amendnicnL<.  Rr^UtiuiM  arr  a  maltor  of  gnd- 
oal  jfrowth,  and  should  he  prPscn*oH  »s  a  rule  in  the  form  which  has 
resulted  from  ^uch  prowib.  In  rfutne  cweis,  doubtlosj*.  ot>s«>U'te  regn- 
lationo  n«r  )«  eliminated  and  others  may  be  somewhat  ?>iinplttiod.  and 
eomo  which  wort-  mrolesslr  omitted  in  the  last  rori^ion  !!>bould  bo 
re!«tor»^.  Thv'  offiror  charged  with  the  n*visioii  .should  h«'  instruct^ 
tn  i-oni?idor  very  carefully  all  such  qiiP<tions,  con:«iilt  the  chief'*  of 
bureaus  <if  the  War  iVpartment,  and  after  obtaining  concurrenl  views 
upon  each  ijuetiinn.  !<i))itiiit  it  for  the  cf>nsiileration  <if  the  Command* 
in^f  General,  and  finally  for  the  approval  of  the  Secretary  of  War, 
before  incorporating  it  in  the  rev-ised  edition. 

"In  tJiU  wai".  an  sup>j»stt'd  by  the  AdjiitHnt  Geiieml,  a  ^"ilj??. factory 
work  may  hf-  ao'omplished.  ready  for  publication  a:i  soon  as  it  is  com- 
plet«l  and  duly  indexed." 

Thi-i  n-vision  pa>.s«'d  throuyfa  tbr  hands  of  Col.  (now  Adjutant  fVen- 
eral)  H.  C.  Corbin.  Maj.  (now  Lieut.  Col.)  J.  ('.  (iilmoro.  and  Maj. 
(dow  Lieut.  Col.)  J.  U.  Babcock.  cont«tituliDg  a  txmrd,  and  aftenmnis 
through  the  hund^  of  the  Adjutant  (ienenti  and  the  Major  (ienenil 
Comuumding  the  Army,  Gvn.  E.  S.  Otis  also  went  uvt-r  the  work. 
But  the  pr^|Htrution  of  thi«  revUion  was  linally  in  chai^  of  the 
A-^ii-lant  S-rrvUry  of  War.  Maj.  (now  Lieut.  Col.)  Ge«>rge  W.  I>nviTi. 
ami  C*ipt.  -T.  T.  French.  One  <if  xu  di^^-tinguiKhing  featun.*^  is  that 
the  regulations  which  rebtte  more  |>articuhirly  to  tht^  maungemont  of 
thf  Imwineiw  of  itie  t»taff  dfp«rtiin'iii>,  and  do  not  affect  thv  Anuy  at 
large,  are  omitted  from  the  general  regulations  and  einljodied  in  ^ejwi- 
rate  iuuntud<<.  N'ecesj^arity.  however,  thesd  nmnual:-  cover  a  wider 
field  than  this  would  indicate.  The  general  Regulations,  with  their 
a>.x-omp«niluent  of  uianunl!?.  nmy  Ijv  reganled  a.'-  forming  tlie  Regulft- 
tiong  of  1895.  One  of  the  manualt« — the  Manual  for  Court.s- Martial — 
i''  not.  indeed,  a  r^taff  manual  at  nil.  but  is  a  gcnenil  sy^^teiu  of  nile.s  for 
the  adminittration  of  luilitury  justice.  It  is  the  lir?it  of  the  kind  pi-o- 
mulgntetl  by  the  War  Department,  and  is  an  outgrowth  and  enlarge- 
ment of  tlie  din-ctions  on  the  subject  which  It  wa,-*  formerly  the 
practitv  to  i-^uc  from  the  beudquarters  of  ntilitary  de|mrtiiient^ 
Regulations,  approved  by  the  Secretary  of  War.  had.  however,  before 
this  iMt-n  issued  by  fKiveral  of  the  staff  depgirtmenb*  for  their  own 
gwenuuent. 
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The  rogulntionr*  for  the  L'nitpd  States  MUitarv  Acadt-'uiy  ultm  ema- 
-latP  from  tho  Fiv^ident's  constituCiumil  power.' 

'Tht^n?  can  b<.>  tiu  doubt,  huwu^t^r,  tlutt  witljii)  liniiu,  lhi<  Sii|it.'riiil(-it(lriit  i>(  tlin 
I'tiileil  ^tultw  Slilitary  Auuk-iiiv,  Itio  rttiiiL-  lu*  any  oini-er  in  i:'rinlr>:<l  ri(  h  jKiljli*-  in^ti- 
tiilion  fM'njilt-il  nitti  (M^mm!*  wtioi^-  ^<ir>tl  ronituct  in  iiitnHt<->1  in  ItiK  t-h«rvc  inuy  alun 
lay  lUtwti  nilcw  or  r»viil«lkiiis.  Hi*  ilnew  in  t'wl  exviriM-  tiiin  |niw«'r  in  JHHMiii^iTi-rtaji) 
4ir<li'n>.  A  dieliiii'lioii  liiin,  iiiili'oil,  hct-ii  iiiikIl'  lielwifti  nyuUtiuiii«niii]  unlcn',  bul 
it  i-nn  not  K-  iiuiit  TtiKl  IIiitl-  m  any  4':i!«:-ntiAL  iliffcrenLf  bHweeii  n'giiiAtiuns  ntid  gcn- 
vral  unk-ni  Iuvlh)^  ilnnii  ^iK-ml  riil>^  uf  Hctio". 

Attn  f{(MMl  rihiffinitjon  o{  thip  puivcr,  w  vi#i(il  In  tmppiintcnflent?  of  inMltuiiotut  of 
thiMvliitnu-tur,  wi-  nmy  ImIm-  tin-  ^-urioui'Sitlilii'r"'  Hi>]iwj".  For  ttieM-  iirrtAJn  rv^ilk- 
tiuii^urv  prttvritNMl  )iy  etuiiitv  iitid  otlii-n<  by  tltvir  U.<ar<.lM  ol  n)uUHf;en>,  iiLt^-awrily, 
Iiowwvlt,  louvlfij;  a  vnry  runsiiliipalili-  n-.-i(liii*  nf  nialtors,  ^^rml■iI«nlly  rvlfitirtir  to  ilw- 
c)|)Iiiit*,  lo  lie  ivKiilHt<-ii  livllir  ^ivi-riii>n>  of  tin-  JiixliliiliimiK.  It  timy,  of  iiiurMS 
»>iiK'tiiiii.-)<  U-  'lill'iL'uk  III  'ii'ddL-  wlial  ihf  limit  ■>!  llie  iwwi-r  in.  Nut  tlmt  tlic  ifovnir 
exiril'*  Mviii.-i  I'Vikr.  Wittiixit  it  itiiblii'.  inslitniiou^of  llitri  kjiitl  iiuild  not  ItecoD- 
tnilli^i.  nnil  Ihi-ivfnn^  enuld  not  L>e  uiana);ed  ftir  the  piirpuM-*  (or  which  ihwy  urv 
<>-tlul>lj.->hi\l. 

Connnaiidin^  oflirfiiw  (if  militan*  posU"  have  thw  ptiwpr  in  n  markivi  flpjfjve — lim- 
ited, it  in  tnw,  in  their  ito^  hIao,  hy  statute  and  reRUlation  of  lii;,'her  niithotttv.  Iiut, 
i>ubje(Tl  (n  thet>e,  hiniutr  h  dintjiMrt,  iusxi'sary, and  umiuestiouci  jiiri.-«lip[iciii.  tit  tliio 
!"«;*,  however,  as  also  in  Ihpra.*'nf  thi-  Snjierintcndeni  <t(  the  Military  Ai-ailemy,  the 
fHiner  IM  a  |>art  irf  aii  iiidi-jieit^leiit  Ky.«teiii.  naiiii*1v,  thn-  military  xvi'lfii).  Kut  it  ia 
till-  Millie  kind  nf  (jower.  .\nd  it  is  thv  Hanic  kin<I  of  (wwvr  llmt  w  exemwni  by  tlin 
Hchm>I  teacher  in  the  mainieiianivof  the  disei[iline  nf  hissfhixil.  "When  no  mliis 
uiid  rexiilMtioiu'  havf  tjeen  [in-wrilM-l  liy  tht-  IxmhI,  tlif  (earlier  in Kiilhiiri;;e>l  tnniMki* 
BUi'h  i-i.su* umble  nites  a»  shall  IhjsI  (inmiote  the  wi-liareof  hjtt  Hi^hnol  iitid  w-our^'onler 
and  di*"i[>Hne  then'in.  And  even  where  mlr^  have  lieen  pRwrrihe*!  bv  the  ho«nl, 
the  learher  may,  milti»  e\|tnwly  )>njliihili->l,  iitake  Mut-li  additional  nilen  and 
ri'ijnirt-inwito  *<  ^x.-iiAl  vaiKH  or  sudden  emei-pnoien  intiy  tenrler  tiw^-swary." 
[Meii<-ti4-iii  on  Piililti'  Olflix-m,  7'2S,)  And  mt.-  Aiiierituii  nnd  I'.ngliiah  Encyclopedia 
of  Law,  title,  "Muster  and  S^Tvunt."  vol.  14,  p.  *Vi. 

8hi|>  enpuinn  ]hi«^';<^  thitt  iiiilh<'riiy  in  h  |K>i-nUardeinve.  JiutlioeSlory.iliscueeiiig 
tlie  rt-l:ilii>n  of  tin-  nHii-en-  ol  a  >>lii;>  tit  the  »-Biiten,  waid: 

'•Tl)e  learntil  i-oniw-el  for  the  delVndunt  htin  iu>k>.-'i  the  court  lo  dirwt  the  jory.  that 
thv  offiit'Tv  of  iherihij)  nreclullie'l.nol  merely  with  aeivil,  but  with  aniilila^'i>owKr, 
over  the  .-leamen  on  lH»inl.  fn  my  jiKluiiient.  that  in  ni>t  the  tnif  relation  ol^tiie  par- 
tieM.  The  anlhority  lo  eoiii|>el  oljetlieiice,  and  to  iiiHi'l  piinifbnient,  ip,  indeed,  ot  a 
injmmary  chiinu-ter,  Imt,  in  no  jiiifl  Henm',  of  n military  eharacler.  It  txenlirel.v  civil; 
and  far  nioi-e  re-M-ioliten  the  Kuthoritv  of  a  |ienrnt  over  Ilia  children,  or  rather,  thai  of 
a  [oa-<[er  over  bin  KTvanl  or  a[>|>n>ntire.  ihoji  that  of  a  i:'oinmaiid(.'r  over  U'w  mldiurs. 
ProiMTlv  fipeflkiiiK,  however,  the  anlhority  of  the  olhcerti  over  the  seurnen  of  a  *hn\ 
in  of  »  tK-culiun-haracler,  and  drawn  fiiuji  I  hi*  iiscmiw.  and  eiiwtonif,  aiidiicn^tieHof 
the  maritiine  naval  M'n'iee,  and  fivniided  ii|)on  prinripteii  a|>pli('able  to  that  relation, 
which  ifi  full  nf  ditHrnltiea  and  iierilr',  ami  niiiiirei-  estninrilinarv  rf^traintt.  ami 
extmonliiuLTv  diNipline,  and  extraurtlinarv  |>n>m|tlitude  and  obedience  tu  aniens" 
(ruileti  ytales  r.  IJunt,  'M  Ke<f.  Caste,  43^.') 

ComiiULtiileiv  of  na^'al  ve«eb  ]H)»tei«  the  power  ali^,  and  lieiiifiofficets  ill  mmniaiid 
of  public  ariueil  dhips  thev  have  even  urealer  di«:retion.  (Wilkec  r.  DinMiiuu,  7 
H«»v..t«i.) 

In  a  gn^ter  or  loss  dejiree.  acrT^rrtinft  to  the  eondition<>,  the  power  In  make  rules o( 
action  or  reuiilation*t  muct  exist  wherever  there  are  rnlerH  Htid  ruled.  In  inilitarr 
commandH  llie  Hlriete.''t  diH-iplJne  ii*  nenwiuri-,  and  for  the  purpoec  of  inaiiiuinint;  ihia 
diacioltne  a  military  jnriMiietion.  or  military  law,  exUlf.  which  U  <(nite  indcjN-ndt-nt 
ami  irpe  in^in  inlt^r'ference  within  ilB  own  fl[ieciRl  wojie.  [lul  in  u  i^'iieral  «*ni*;  it  ia 
certainly  true  that  wherever  the  relation  of  mierand  ruled  icUpilly  t-t^labli^hed  Uiere 
mu-rt  )je'  a  powtv  of  rnntrol,  in  whieh,  Hubjert  to  imcU  timitat:ona  as  may  legally  be 
imiK«ed,  is  included  the  power  tu  make  regulations. 
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CHAPTER  V. 


TEE  INTERPKETATION  AND  CONSTBUCTIOX  OF  KEGULATIOKS. 

''InterpreUitioH  i*  the  art  of  finding  out  the  Inie  sense  of  any  foiin 
of  words;  that  i)>.  the  sense  which  their  author  intended  to  convey,  and 
of  entthlinjf  others  to  derive  from  tbetii  the  s^ime  ideii  whi<-h  the  author 
illteade<l  to  rotivey."  "('on'*truction  is  the  dniwiujj  uf  eonelu»ioD!i 
reepectiug  suhjeels  that  lie  Ijeyond  the  direct  expression  of  the  text, 
fmm  element-*  known  from  and  i^'ivcn  in  the  text — conelusions  which 
are  in  the  spirit,  ihoiijrh  not  within  the  letter,  of  the  ti'xt."' 

"Then*  can  be  no  sound  interpn'tation  without  jjood  fuith  and  com- 
mon .-tense.  The  olijcct  of  nil  inU-rpretntion  and  eon«ti-UPtion  in  to 
ascertain  thr  intention  of  the  authors,  eveii  so  far  a^  to  oontrol  the 
literul  sign! licAi ion  of  the  words;  for  iw^An  iia  »uut  inUUitftindu  ut  re» 
KiUffin  rtt/^ttt  quaui  pevt'iti.  Words  are.  therefore,  to  be  taken  as  those 
who  ust'd  tliein  intended,  whii'li  iiuist  he  pre.-sunied  to  he  in  their 
popuhir  and  ordinary  siirnifieation.  unless  there  is  .'sonie  good  reason 
for  fiupposing  otherwise,  iis  where  lechnieal  terras  are  used:  qitoti^n  in 
Verini  iiiil/n  rif  umbignitriit^  ihi  itulh  i'.i-ptmtio  cotiiM  verb*/ ^^eiul<t  ^•Mt.'^* 

The  underlying  principles  of  true  intorprotatioa  and  eou(<truction 
tpply  to  nil  Innguago,  in  whatever  form  it  may  he  used,  although  thci"* 
are  principlej*  applicable  ordy  to  its  ^^iHH-lnl  uses,  as  in  constitution*, 
statutes,  executive  regulations,  or  contracts.  The  rules  for  the  inter- 
pretation and  ronstruetion  of  executive  regulations  closel}'  resemble 
those  for  the  inti-rpretation  and  construction  of  statutej*.' 

1.  The  first  practical  queHtion  which  suggests  itself  is:  Does  eaeh 

'Letnl  am)  I'olititv)  llomieijuiilie!*,  liy  Fnineii*  l.ictMT,  ni*.  II, -H, 

"Inlcrppt'tfltinii  fMflen*  fnini  rmipiniftinn  in  that  ihp  finnw  i.*)  the  art  of  fin-iina 
otit  tln-lriii-i*f(ii*eiif  aiiv  fumi  uf  wolxi.t:  tlixt  \»,  iXwi^nne  wliU-li  thpirautliiiri[tttii>!i-<l 
io<.ttnvtfv;  ajidoft'iialjliiigotheiv  to  derive  fnjiii  them  the  HHiiif  viva  nliicli  the  author 
inu-ndwl  Xn  convey,  Conflrnirtion,  on  the  othrr  hiinr],  in  the  drawhi);  f>l  nmc'hiMnnH. 
ni"] ■(■clinp  Milijftts  that  lie  Im-jhihI  the  tliretl  exjuviwiiin* of  the  tt^xl,  fruni  cti^nieiita 
knou  n  (mm  autl  Kiven  in  the  text;  coiiclunnrif  whieh  are  in  Uie  mpiril,  (hi>UKli  not 
vilhin  fh*'  IcttiT  of  ihi?  text-  Inlrrpn'tJitinti  niily  takes  i)lace  it  tht-  text  rnnvcyf 
wjiiie  nieaniDic  nr  other.  Dtit  cnnittnii.-li>>ii  U  nWirlt^l  !•■  wht^n,  in  ifunjiaring  two 
(lifftTt'nt  wriiintn'  <>(  the  fame  iniiividiiRl.  nr  Iwo  tliHerent  ciiai'tnieriln  hy  the  mine 
IfRi-lutivc  Wn\\\  rhi-re  ip  iniuid  ntntrailirtiori  where  there  wan  eviitently  no  inlintion 
of  Hich  I'nnlnt'lirlinn  one  of  anrither,  nr  where  it  hiipfienH  tlint  part,  uf  n  nrilii]);  or 
declurati'iri  i-ntitntlirttt  ihe  rwt.  When  thi,"  fs  die  i-aw,  ainl  the  nature  of  the  Jwu- 
ment  or  dwhimtton,  or  whatever  else  it  may  lie,  b  mieh  as  not  to  allow  uj;  toroncider 
th*  wimie  iw  lH'inKin«'»lidaled  byaiHirtiai  or  other  cvtntnidirtioii,  then  rworl  mui^  l»e 
bad  lu  aiiifitnn  ti.iii;  yo.  i.in,  if  rwiuired  tu  act  in  fo^^  wliich  liavc  not  bet-n  turt-wfii 
by  Ihf  ftwiiiiT"  111  \\wfv  nilw,  by  whii-h  we  are  neverthcl««  ohitgtil,  for  '^mw  bind- 
blg  rvtiwtri,  fiiiDiftilly  to  rpgiilnte  hh  well  us  we  ran  our  lurtion  rtn<]M.H'litig  thu  mafura- 
■cen  (ur<«*."     i('i)uk*y,  Conftitnliuniil  I.itnitatiunH,  51.) 

'Fran.'if  Uebor:  liuhk-cl,  "  luitTijrc-lalJou,"  Bouvier'B  Law  Dictionarj*. 

•Devereux  {Ut.UI».).  148. 


INTERPRETATION   AITD   COTfRTKlTTlOIf   "F   REOrLATIOWS. 


new  edition  of  tJie  Army  R^jrulntions  entirely  diupliice  tbi>  pron^iti^i^ 
one,  both  as  to  tlie  suhject**  trt-alcrt  of  and  those  omitted  i 

It  is  a  prineiple  of  statutory  t-oostntrtion  that  whi^n  thp  legislature 
iuake»  a  revision  of  a  t<tAtiil«t.  and  frames  n  now  Ktatiilo  uprm  the 
stihiwi-mattfr.  and  fr-oin  tlio  fmmi'work  of  the  at-t  it  i-s  app«ri.'nt  that 
(he  h'jfislatiiiv  dewiptied  u  comjilete  scheme  for  the  inuttt^r.  it !»  a  lopis- 
lative  deelaration  that  whatever  i^  eiuhrared  in  the  new  law  shall  pro* 
vail,  and  whiit<'ver  is  oxeluded  is  diKcardcd.'  And  this  jirinciplf  is 
applied  to  codiHcations.  The  ponmil  nde  sperat*  to  he  tJiat  statutes 
and  [Tttits  of  statutes  omitted  from  a  rcviwion  are  to  tie  considoivd  aa 
nunulltHl.  and  are  not  Ui  Iw  revived  by  ponstrnction. '  The  prutiice 
with  n'ferenee  to  (he  ditferent  editions  of  the  Amiy  Keguliitions  has 
eoDfurmed  to  thi^  prinri])le,  eaeh  new  edition  being  ivj^itrded  as 
intended  to  \te  a  Mubslitute  for  the  preL-edini;  one.  and  to  di^plaee 
it,  >K>th  as  t-o  matter  included  in  both  editions^,  and  matter  inehided  in 
the  earlier  but  not  in  the  later  edition.  It  is  the  »ulM(itiitjon  of  one 
compilation  or  nystem  fur  another. ' 

*2.  What  effeet  hart  Huch  n  new  edition  on  existing  oitlers  relating 
toaubjeetri  eovered  by  it.  and  on  orders  pivserihing  n^ulatinns  not 
embodieil  in  itJ 

Thi-  former,  it  would  Heem.  are  displmwl  by  the  new  I'ode.  but  the 
latter  not;  it  Iteinj:  thv  iinderstandinp— suhjeet  to  which  the  e*>de  is 
made— that  it  does  not  arte<-t  orders  relating  to  fnibject"  not  emitrared 
in  it.  nor  in  the  precediiiju  code.  Such  a  ipiestion.  for  enample.  i^ 
understood  to  have  oneo  arisen  with  reference  to  General  Orders  Xo. 
ICKi,  of  ISKJ  (Instructions  for  the  (lovemment  of  the  Armies  of  the 
United  States  in  the  Field),  and  to  iiavc  been  decided  in  favor  of  the 
permanency  of  thcite  i-e^ilatioiiH. 

The  non-user  of  a  stntule  does  not  repeal  tt.  although  it  has  >ippn 
said  that,  on  the  principle  that  custom  is  of  jfreat  foiTo  in  the  con- 
struction of  statutes,  lonjf  and  uniform  disu:*e  mig'ht  in  some  caseti 
amount  to  u  practit-al  repeal.  Thi.s  would  scorn  to  apply  oven  more 
strongly  to  ivjfu  hit  ions,  which  arc  made  and  executed  by  the  smu« 
authority.  The  circunmlanccs  tnay  l)e  such  tliat  the  Umjr -continued 
di!«U)iie  i3f  a  rejfulation  would  1h'  siirnitiatnt  of  tlie  und'-rstanding^  of  the 
executive  authority  that  it  has  become  obsolete  and  inoperative. 

8.  The  effect  of  the  revocation  of  an  army  regulation  by  which  a 
preceding  regulation  was  revoked. 

The  principles  ivgulating  this  differ  fttmiewhat  from  tlioae  of  atatu- 
torj'  construction.     The  latter  have  been  thui-  stated: 

*'  Where  an  act  \s  repealed,  and  the  repeating  onactment  U  repealed 

'Bnurkt^n  r.  Ktiiith.  an  N,  J.  tij,,  l«!i. 
'Kntllk-h,  JuttTitwution  of  Statnlm,  §  208. 
n7  0piu.Atty.Ueu.,  403. 
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hy  attntbcr.  whk-h  inaiiife^ttd  uo  intention  tluil  iht^  fii'st  shall  continue 
rcpealod,  the  iH)mmon-lBvr  rulo  was  (and  in  the  nbsenop  of  nny  statu- 
tory declaration  to  thv  i-ontrnry,  the  genpml  rule  still  i^),  that  tho 
repeal  of  the  second  act  revivor  the  first;  and  revivoa  it,  too,  ab  initio, 
and  not  luerGly  fmn>  the  (mssiii^  of  the  reviving  act.  (Tho  revival  of 
tho  original  statute  \^  also,  in  ;treni>ral.  the  effect  of  the  expiration  of  a 
repenliof;  statute  hy  its  own  liiniiation,  or  of  the  suspLMision  of  the 
repealing- act;  and  it  i-*  immaterial  whether  the  re]xiil  of  the  repenling; 
act  t»o  express  or  by  implimtion.  Moreover,  it  extends,  not  only  to 
statutes,  but  to  the  eommon  law;  so  that,  where  an  act  auperg^tiijjf  in 
any  pniticalar  the  ooninion-law  rule  previou»<ly  applieahle  i.-*  re])eal«i, 
that  rule  is  held  to  lie  revived.  'I'he  doctrine  stated  Is,  ho%vever,  not 
without  exceptions,  founded  in  the  necessity  of  givlnjf  etfect  to  the 
legislative  intent.  Thii-*.  it  is  ■iiiid  tluit  an  nhs<.>lute  affirmative  repeal 
of  avtiitute  l>y  a  Biihsequent  one  will  .survive  thp  expintlion  iif  tin*  latter 
by  its  own  liinitAtion;  that  the  n^peal  of  a  statute  which  was  a  revi- 
sion of.  nuA  which  WHi*  intended  as  a  .substitute  for.  a  former  act  to  the 
Mime  etfi'<-t.  will  not  revive  the  latter,  such  a  result  lK'lti;»  manife!t1.ly 
contrary  to  the  intent  of  the  legislature;  and  that,  for  tho  same  I'easoti, 
the  ivp-ai  of  an  act  "amendinjf  another  "so  as  to  read"  in  a  jjiven 
manner,  which  ojieratcs  as  a  total  merfjer  of  the  amended  act  in  the 
umendirig  one.  c-HHuut  revive  the  un],'')ual  !<tatute.")  (Eudlich,  Inter- 
pretation of  Slatutet^.  $.  475.) 

Uut  with  reference  to  anny  retaliations  it  would  !M>etu  to  l)e  an 
ci*tablit<hed  u.s9^>  that  the  revM-utton  of  a  regululion  or  an  order,  by 
which  a  prti-ediiig  regulation  or  order  wa*«  iwoked.  will  not  iwive 
these,  unless  there  be  some  express  evidence  \i{  such  an  intention. 
This  usH^  is  no  doubt  founded  on  the  necessity  of  certainty. 

The  reviK'ation  of  a  retjulnlion  which  is  simply  declaratoiy  of  an 
established  custom  of  the  service  would,  however,  in  the  abf-em-e  of 
wordit  indJcutin]^''  a  different  intentiou,  doubtless  be  held  lu  leave  the 
custom  ill  fuice,  For  example,  a  rejrulatiun  of  the  Mauuiil  for  Courts- 
iLu'tial.  which  coustitutw  a  part  «f  the  Army  Uejrulatioiis.  says  that 
the  judge-ad vocttte  of  a  court-martial  MWt^arf  the  witnesses.  Thia  is 
detlamtoiy  of  the  custom  of  the  service,  for  the  ninety -second  article 
of  war,  whieh  prescribes  the  oath  to  be  administered  to  witnesses. doe^ 
not  say  by  whom  it  shall  be  administered.  Undoubtedly,  the  revoca- 
tion of  the  re^'idation  would  leave  the  cuatom  of  the  st*rvice  in  forw. 

■i-.  ICrprwi"  nriiuM  fit  ^'xclitMit)  iOt^riuff.  This  rule  applies  in  the 
cvne'tructtoii  of  the  Army  Rcffulations,  as  well  at)  in  the  construction 
of  stotut**.  Where,  for  exanipli*,  tx'rtalu  allowance-  are  j»pocitied, 
other  allowances  for  the  same  thing  are  e.vcluded.  Thus,  it  haj*  lieen 
held  by  the  War  Department  that  the  vei-y  fact  that  the  Army  Reg-u- 
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Ifltions  do  not  proWde  for  certain  allowancea  clninied.  raises  a  piT'siimp- 
tioii  that  it  was  not  (he  intention,  when  army  regiilttlions  were 
publi-sht^  iiix]  prouiul^te^t  l»y  the  direi-tion  of  the  Set-relHlT  of  Wiir, 
t<»  make  such  allowftntesj 

lint .  appawntly,  oven  i n  the  matter  of  ullo wances,  a  rejrulation,  which 
haa  not  hepn  approved  by  C'onfi^ress  nnd  is  imt  made  pursuant  to  an  m-t 
of  Con|ri"e(w,  may  he  moditiod  in  a  ]:Nirtitular  (•««>,  or  the  vase  may  he 
taken  out  of  its  operniion.  Thus,  it  was  held  hy  the  Assistant  Conn>- 
troller  of  the  Tix-asury  (Mr.  Bowers),  with  reference  tu  the  reifulation 
prohibiting''  the  reiuibursenienl  of  Army  ottieers  who.  when  ehan);ing 
station,  ship  and  pay  for  the  transportation  of  their  b8t,'^},'v.  that  "iw 
tlie  regulation  was  made  by  the  8et*retary  of  War,  that  ollicer  has  the 
power  to  amend  it.  or  to  M«ive  it^  provision**  in  |)nrtic'ular  iit-ses.  hut 
BO  lonp  a-H  the  ivguhition  ttHnds  as  it  does,  no  i-eimburseinent  c«n 
riffhlfully  he  made  without  the  ^peeitil■  waiver  of  the  n-jrulation  hy 
the  SiH-retary  of  AVar,  when  ^hiplm'nt^«  are  made  by  otBeers."*  It  lit 
tu  )h>  vh^rved.  however,  that  the  As»i»tanl  Comptroller  lUd  not  here 
make  any  di»tiuetiuii  between  regulations  made  pui'^uant  to,  or  in 
execution  of,  a  statute — in  tbi»  ease  an  appi*opriatioQ  act — and  otlier 
regulations. 

5  In  eonstnoing  aiTuy  reg^ulatious  it  is  often  necessary  to  consider 
to  which  of  the  chLsse.*;  luimedat  thehe^rinnin^of  thii:  work  they  belonp; 
i,  e.,  those  nhich  have  Item  approved  and  adopted  by  CongiTJ^:  thosoi 
made  ])ursuBiit  to,  or  in  rxec-ution  of,  a  statute;  and  those  made  by  tbi 
President  a^^  commander-in-chief,  but  not  falling  under  eitlierof  tbe 
other  heads. 

{a)  Those  which  have  lieen  approvetl  and  adopted  hy  Coiiffrews. 
The>ie  can  not  be  modified  or  amended  until  the  Congreiutional  sanction 
ha*  been  removed.     (See  itn/f.) 

(A)  Those  made  pursuant  to,  or  in  execution  of,  a  8tattite.     Th( 
may  Ix'nioditiod  nr  amended,  hut  individual  exceptions  to  them  can  not 
he  made.     (See  itnU-.) 

(r)  Those  utude  b}-  the  President  as  CGmmander-in -chief,  and  not 
fallen}^'-  under  (a)  or  [b).  These  may  be  modthed.  and  exceptions  to 
tiieni  may  be  made      (See  atiU,) 

We  are  oi-dinarily  in  the  habit  of  regardinjr  the  different  purugraphs 
of  tbe  Army  Ke^Iation^  as  on  the  same  footing  in  this  respect,  thatt8 
to  8ay,  as  having  the  same  degree  of  immutjibility:  but  this  is.  for  the 
reason  stated,  believed  to  be  a  mistake  likely  to  lead  to  faulty  action. 
When  wo  are  considering  the  power  of  the  President  to  modify,  or  make 


^Clalm  of  OuptHin  Morion. 
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ati  ext'eption  to, »  n'^'ulation,  we  ouj^lit  to  know  to  whirli  of  the  »l>uvi< 
claA*e8  it  belonfr^. 

0.  AiithiMitif  intprpretatinii  amU'onHtruction. 

"Authentic  interpretation  h  i'alle<l  that  which  procwds  from  the 
author  or  ittt^rer  of  the  tox\  himself;  pnipt^rly  npeakiri^f.  thei-efore,  it 
18  no  interpretation,  Imt  a  declaration.  If  a  lejjiNlativr'  tM>d,v.  or  mon- 
arch, pive  an  interpretation,  it  in  called  anthentie,  though  the  i^amR 
individuals  who  issued  the  law  to  Ih"  interpreted  may  not  (jive  the  itit^-r- 
pretation;  heeau^e  the  succe.ssivi'  ii-isemhlios  or  monareh.s  are  consid- 
ered a^  one  and  the  ."wmn.  makinjr  tJie  law  and  ^ving  the  interpretation 
in  their  r^-prosontative,  and  not  in  their  personal  ehanu"tor«.  Authen- 
tic interitretation.  ther-efore.  need  not  always  be  correct,  though  it  has, 
if  formally  given,  binding  power.  Still  it  may  be  reversed  by  a  sub- 
ftcijuent  law." ' 

In  Ihiil  and  lHi>2  the  pay  of  officers  of  the  Army  vrnn  made  up  of 
pay  proper  and  certain  allowances,  one  of  which  wa-s  for  a  certain 
number  of  sfrviints  iit  rhe  rate  of  |«iy,  etc. ,  of  private  .soldierw.  In  iJSfSl 
the  pay  of  private  soldiers  wiis  increased,  and  in  LStia  it  was  enacted 
that  the  legt-slation  making  tliit«  increase  "shall  not  be  so  eoustrued, 
after  the  pa-ssage  of  this  act,  hh  to  incivawe  the  emolumi'ut.s  of  the 
winimissioncd  oflicen*  of  the  .Xriuy."  This  wa;*  on  instance  of 
authentic  legislative  oonstniction.  Executive  construction  of  regu- 
lations is  nmeh  more  common,  and  is  not  limited  to  cases  arising 
subsoquently  to  the  construction,  but.  on  the  contrary,  is  applied  to 
existing  eases.  Heoause  of  this,  and  bet^au.*?  there  is  in  general  no 
remedy  in  the  nature  of  an  appeal,  it  is  incuml>ent  on  the  authonty 
construing  the  regulation  t(t  take  great  care  to  i-nnstrue  correctly. 

7.  Array  regulations,  like  statutes,  are  not  to  be  given  a  retroactive 
effect  unless  their  language  clearly  re<iuires  it.  (United  States  v- 
Webster,  -js  Fed.  Cases,  .iuit;  Tnited  States  r.  Davis.  I3a  IT.  S.,  a34; 
§  *y4,  p.  141),  ante.)  We  must,  however,  make  an  exception  to  this 
rule  in  favor  of  curative  and  declaratory  regulations,  the  former 
being  intemled  to  cure  matters  of  form,  and  the  lattir  being  explana- 
tory of  other  regulations.  But  the  presumption  always  is  that  the 
inteutinti  of  the  regulation  is  to  lay  down  a  rule  for  the  future.  If 
the  intention  is  to  give  it  a  retroactive  effect,  it  must  clearly  appear. 
This  is  applying  to  executive  regulations  a  familiar  rule  of  statutory 
construction. 

"  It  is  a  proposition  too  well  settled  by  authority  to  admit  of  d!->pute, 
or  call  for  extended  discussion,  that  curative  acts,  especially  upon  mat- 
tei-s  of  public  concern,  are  to  be  allowed  the  retroactive  effect  they  are 
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rIoRrlv  intoiido*!  t(i  hiiVfi,  even  tlioujrli  ve.stml  rijfhti  and  dpristons  of 
courts  }»"  sol  aside  by  (hcMii.wd  lonj;  iw  they  do  not  uiKlfrraki'ttiinfu.-**! 
life  into  pr<>r<*tvlin(^  utterly  vnid  for  want  uf  juri^»di<•ti(»^.  and  do  not 
contraviMip  th(-  constitutional  provisions  ajjainst  laws  iniitaii-ing  tho 
ohli^tion  of  cotitniet-s  and  ox  i>ost  fiicto  laws,  oi-  any  olhor  pi-ovisioti 
of  th«^  pjirticular  <'oiistitutinn  tr>  n-hich  tbp  h^islatun'  jMissiny  them 
may  ho  snhjpct.  Tho  purimsc-  of  thoso  so^■tion^  ij*  mereU'  Uj  point  out 
tho  effect,  upon  the  winstructioii  of  such,  and  m*ts  docilaratory  of  fomier 
statut<.>t«  or  rule^  of  Ian.  of  the  pr^ttuiuptiuii  aj^inist  an  intention  to 
leg:islate  r*'lrospectivt*Iy.  and.  possibly,  of  a  ivmstilutional  pR>hihition 
against  rttrfxtiH-clivv  oi>emtiori  in  Ihf  pH.iticular  cla«#i>f  cH^^Uit  to  which 
the  m.'t  i(<  to  In-  applied,  coupled  with  the  nwesi^ity  of  giving,  if  prac- 
ticable, a  lawful  and  reawcmaMc  (>[wn»ti<Hi  to  tlie  expivstJiion  of  th«  legis- 
lative will."     (KndlicU.  Iriteipretation  of  Statutes.  S  lilU.) 

TboM"  principles  apply.  mutotU  mutamitJi^  to  executive  regulations. 
But  it  would  U?  u  violation  of  principles  of  a  much  higher  degree 
of  obligation,  if  th<?y  were  to  lie  ix'»*orted  to  in  disregard  of  those  uieu- 
lioiiM  in  rule  4  and  at  the  Wgiiining  of  these  remarks.  Such  a  viola- 
tion could  not.  indeed,  he  jiroperly  regarded liflcurativeordeclaratory. 

8.  The  Army  KeguUtions  aiv.  as  the  urder  of  i>ri)nuilgatioii  by  the 
Secretary  of  War  announces,  "'ifgulatiotis  for  the  Army."  Their 
provisions  would  not  I'elote  to  tho  businesri  of  tho  War  T)ei»ai-tiuent, 
unless  it  should  expres.'*ly  a])pear  that  such  is  the  intention.  Thus,  it 
was  held  that  immgraph  titH,  Anny  Kegulations.  only  relates  to  the 
public  prr>pcrty  in  the  custody  of  the  military  esUtldi^huieut,  and  doe* 
Tiot  ivlate  to  the  pi-operty  held  by  the  War  Department  pixjjjer.  which 
is  a  civil  ii].*it.itution.  quite  diainct  from  the  militan\  and  to  which,  in 
the  absence  of  express  words  to  that  etiect,  the  regulation  mentioned 
does,  not  apply.     (Opiu.  Judge-Advocate  (ioiu'ml.  dnnuary  l«,  1H«8.) 

U.  Executive  i-egiilations  are  not  in  general  iui(ierutive.  »o  nm  to 
render  actually  invalid  aet«  provided  for  ipy  the  n-giilatioiKs.  but  done 
without  a  coinpliaiu'e  with  their  requirements.  They  are  in  general 
riirect(»ry  only.  In  this  res|)ect  they  re;*enib]e  titatutury  rules  for  the 
jierforinance  of  public  dutie>.  To  atfect  with  invalidity  aet«  done  in 
neglect  of  .sueh  nilcs  would  work  serious  genemi  iticonvenieni'c  or 
injiL-itice  to  {M>r.sonti  who  have  uo  control  over  thom*  inlriii^tt>d  with  tho 
dutv.  without  j)romolirig  the  essentiiil  aims  of  the  legiwlature.  In  such 
case,  they  are  said  not  to  be  of  tht'  esjsence.  or  subsianct^  of  the  thing 
re<iuired:  and.  dept-nding  upon  thir<  quality  (»f  not  litung  of  the  e^tsenc-ti 
or  substunee  of  the  thing  ivquired.  coiiiplianw  ladng  rallicr  a  nmtli'r 
of  convenience,  and  the  diivi:lioii  being  given  with  a  view  .<>iuiply  to 
proper,  orderly.  Hud  prompt  coticluel  of  business,  they  seoni  to  !« 
generally  understood  as  mere  instructions  for  tlie  guidance  and  gov- 
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eriinient  of  thote  on  wliuin  (bt!  duty  if*  !m|Kwcd,  or,  in  other  word*.,  aa 
dirrctwry  only.     (Kndlii'h  on  Int*^ri)i'('tnti(iii  of  Statutes,  ^  4S6.) 

Ill  giMieriii.  ^tiituk'j-  diriH'tiliK  thn  modi'  nf  prurecding  hy  public 
ullicvr^  are  dui'innl  uitvUory.  unci  strirt  i-uiiiplianee  with  their  dntailed 
proYitfiunin  is  not  imii^pcMijiahli'  Ui  the  validity  t>f  the  prncprding'*  tbeni- 
tielve8.  ualesri  a  t-otitniry  Jntfiilion  run  hi-  ch'arly  giitbcrcd  from  the 
statute  construed  in  tbt!  light  uf  other  rulett  of  inU'riiretutioD.     {JU., 

A  proviiiian  in  »  Ktatiit»,  rule  of  pr(.i(*edun->.  or  the  like,  in  said  to  be 
dirwttiry  wlieii  it  ips  to  he  consi^lcn-ti  as  a  lUfre  direction  or  inHtrucliuii 
of  no  ()l)!i{»iiiory  forre.  and  involving;:  no  Invalidating  <'onbequt'nce  for 
\t»  disfcgni'd.  as  op|»c)«'d  tti  au  inipiTativL'  or  iniintlatory  provisii>ii 
which  ninst  l»c  followiid.  The  general  rule  is  tliat  tlie  pi-ewriptiiiuH  of 
a  >tatut4^  relatinjr  t"  tin'  porfDrnmnce  of  it  publiy  duly  uirni  fardirect- 
ory  that,  thmigli  noglei-t  nf  thoin  may  l>o  punisliable,  ypt  it  doc>^  not 
affeet  the  validity  of  the  a^^tx  dour  under  theiii,  n:^  in  the  can*'  of  a 
statute  nvpiiring  iin  officer  1i»  prp(«ire  tind  deliver  a  doi-uniont  to 
another  olliecr  on  or  l>nforo  ii  cei-tniri  day.     (Hlaek'M  Law  Dictioiiai"}'.) 

Many  statutory  roijuisitionf.  intended  for  the  j/uidanen  of  oftict^i>t  in 
tbe  conduet  of  business,  do  not  limit  their  power  or  render  its  oxercifie 
in  dinivganl  of  the  re(|iiirenieiit.-<  inetfecrtual.  Such  are  regulations 
designed  to  secure  order,  system,  and  disimtch  in  proceedings.  l*i"o- 
visions  of  this  <-hiinicter  an*  not  rnanihitory  unless  accomjianied  hy 
negative  words  importing  that  the  acts  shall  not  be  done  in  any  other 
luanncr  or  time  than  that  designated.     (Anderson's  Law  Dietionary.) 

As  with  statutes,  so  with  executive  regulations,  when  it  is  the  Inten- 
tion that  uetri  shall  he  invalid  unless  done  in  the  way  prcvserilwd,  and 
therefore  the  way  ])rL>seril:K«d  is  of  the  essence  of  the  J-egulation,  the 
regidaliou  is  inipemtive,  and  not  merely  dii^eetory. 

Tbe^L'  rules  have  iR'cn  applied  in  the  eonstruelion  of  army  regula- 
tions. S<)  held  willi  referenee  to  piinigraph  748  of  the  Army  Hcgiila- 
tions  of  ISsy.  forbiilding  purchases  of  (*npplie.s  to  Im*  made  from,  or 
eonti*acts  for  siipplies  or  servicea  to  \ye  made  with,  persons  in  the 
military  sen'icc.  timt  il  was  directory  meivly.  and  that  a  contract 
might  still  Ih'  legal  and  liinding,  though  entered  into  in  coiitmventlon 
of  its  ti'rms.  (See  ?  !»5S.  page  273.  a»fe.)  Hut  a  regulation  which 
biu-*  been  adopted  by  Congi-oss,  even  thougli  directory  only,  should 
not  lie  deliijcrately  .set  aside,  any  more  than  the  din'etory  ro(|uire- 
ments  of  a  statute.  Ntu'  should  a  directory  regulation  made  purstuint 
to  or  in  aid  of  a  statute-  be  doliborately  repudiated  in  an  lEullvidiial 
cane.  Such  action  would  bi>  unauthorized  (and  destructive  to  sys- 
tem), although  the  thing  done  would  not  thereby  l)e  rendered  invalid. 
Jt  hna  been  held  by  the  War  I>e|>itrtmcnt  that  (.certain  regulations 
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iiiiuW  for  the  purpose  of  larryiiif:  out  thv  law  with  ivftTeiK"**  to 
uppoiutmeiitx  Ertim  the  ranks,  nnd  wbtvU-  [UVK-riln;  i-tHiuireiucnCis  ivlat- 
iug  to  the  exHUtiimtioii  of  cunclidati^r).  c-nn  not  Ih>  fivl  wldv  in  individual 
caaev.  This*  deti^ion  is  m»uife«ll_v  i-orrwt,  whether  it  refits  on  the 
ground  that  the  rej,mhition»  were  intended  to  lie  itu]X'rativp,  or  oo 
tlie  i^i-uuud  that  the  Departineut  ha^  no  authority  thu>«.  in  individual 
ca*es,  to  set  aeide  regulations  made  purMiaut  to  a  statute.  ei*en  thouf^h 
tbey  ho  directory  only.' 

10.  When  there  is  a  doulit  aw  to  the  uieaninj;  of  a  regubitioii.  refer- 
enet^  may  be  hud  to  the  order,  if  any  there  V»e,  on  whieh  it  is  Iiased, 
for  an  explanation  of  the  doubtful  lan^unj^e.  This  is  an  apptication 
of  a  rule  of  slalutory  ixinstructioti.  Thux,  Juntiee  Miller,  speaking 
of  the  Reviwd  Statutes  of  the  United  States,  said: 

**  Where  there  is  a  jiuhstantial  doubt  a«  to  the  meaninp  of  the  lan- 
guape  u«ed  in  the  revihion.  the  old  law  is  a  valuable  .souree  of  infor- 
mation. The  Kevised  Statutes  must  he  treated  ok  the  legislative 
declaration  of  the  t^tatute  law  on  the  suhjeets  whieh  they  embrai-o  on 
the  l«t  day  of  December,  1873.  When  tlie  meaning  is  plain,  the 
courtfj  can  not  look  to  the  .statutes  whieh  have  been  revised  to  see  if 
Congress  crrod  in  that  revision,  but  may  do  so  when  necessarj-  to  eon- 
strue  douMful  langimge  used  in  expressing  the  meaning  of  Congressi." 
(T'nited  Suites  r.  Bowen,  l(nl  IT.  S.,  513.) 

So,  where  there  i^  a  doubt  ns  to  (he  meaning  of  a  regulation,  refer- 
once  may  be  had  to  the  anteoedent  histon*  of  the  subject.  This  1a 
not  uneonnnonly  a  source  of  information  in  the  eonsti-uctiun  of  reg- 
uIlltion^,  and  recourse  is  often  hud  to  it  as  a  matter  of  historical 
illustnition  and  eontinnation,  even  when  the  language  of  the  regula- 
tion is  entirely  free  from  doulit. 

1 1.  "  He  knows  not  the  law  who  knows  not  the  reason  for  the  law." 
In  construing  a  reguhiiion  the  reason  for  it  ma}'  be  taken  into  iiccount. 
and  eases  exelnded  from  it  which,  although  within  the  letter  of  the 
regtdfition.  are  not  within  the  reason  for  it.  This  also  is  the  ap]>lira- 
tion  of  H  principle  of  statutor}"  t-onst ruction.  *'  It  is  a  fiitniliar  rule," 
H«y  the  Supreme  (_'-cmrt.  "that  a  thing  may  be  within  tin'  letter  of  the 
statute  and  yet  not  within  the  statute,  hecnusp  not  within  it*-  spiHt. 
nor  within  the  intention  of  its  niakeiN,  This  hn-s  bei^n  often  asserted, 
and  the  reports  are  full  of  rnscs  illustrating  its  applicntion.  Thw  is 
not  the  su list itu tion  of  the  will  of  the  jndge  for  that  <»f  the  legislarnr. 
for  frequently  words  of  general  meaning  are  usfd  in  a  statnl«*.  wordft 
broad  enongh  to  include  an  act  in  question,  and  yet  a  consideration  of 
the  whole  legislation,  or  of  the  fircimistances  -iurrounding  it**  enact- 
ment, or  of  the  alisurd  residts  which  follow  from  giving  sui-h  broMl 

'  itee  «.  C.  M.  0.  Nn.  27,  Navy  Dep"!,  18BB. 
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nioaiiiii}r  tn  tlio  wordn,  nuiki^jt  it  uiiroaAoiialilt'  to  Wlinvo  thut  the  lei^is- 
lator  int(>n(li>d  to  innliido  tbr  imrticulur  act."  ' 

12.  When  tin'  puiU'timtiKii  i>  .-uch  as  to  iiilJTfpiv  with  Irtii'  iiiterpn*- 
tatioii.  it  MhoitUl  Ixt  di^rc^'aixlcd.  TIiik  niic  of  statutory  intoiiirptalion 
is  apjjlirabh"  to  tho  intprpretutioa  of  rejj^ulntion.s.  Hut  th»'  pvidonco 
of  the  iuU^rftTViirc  j-hoiild  Im!  rlejir.  A;*  sdittHl  hy  Hliuk  and  the 
authonticf*  »-itpd  l>v  liitn:  "In  thf  intnrprc-tiitioii  of  written  in-stru- 
mcntd,  very  litth;  con.sldcratioii  in  given  hy  the  courta  to  thi-  punrtua- 
tion.  and  it  is  never  idlowcd  to  iiiti'rfere  with  or  control  Ilie  si'nse  iirid 
meaiiiujf  of  the  liiii^uu^i>  iit^ed.  The  woi^ds  employed  niusi  Ih*  ^iveii 
thoir  coiuuioii  and  natund  L'He«'t,  reptrdle-ss  of  the  punctiialioa  or 
f^runmmtieal  eonnt ruction:  and  eonsidvraliott!^  ha.'^Hl  on  the  piinetim- 
tion  alone  niiint  ne\-er  lie  allowed  to  violate  the  WL'll'i>ettled  rule  that, 
where  it  Ih  poMwihle,  tttfeet  luii!*  be  ^ivon  to  evei'y  sentence,  phrtwe, 
and  word,  and  the  |)tirtrt  niiist  lie  compared  and  eoiisiderod  with  refer- 
ence to  each  other.  Punctuation  i^^  a  most  faliihJe  Hlandard  hy  which 
to  interpret  a  writing;  it  may  l^>e  resortt^d  to  M-lien  all  other  means 
fail:  but  the  court  will  first  take  tht*  instruTiieni  by  its  four  corners, 
in  onler  to  ascertain  Its  true  nn-aniug:  if  thiU  in  apparent  on  judicially 
Inspecting  the  whole,  the  punctuation  will  not  Ih-  sutTcn*d  to  change  it. 

"If.  theroforo.  the  words  of  the  nt-\,  taken  in  theni-selvps  iilono.  or 

compai"ed  with  the  context  and  rend   in  the  light  of  the  !.])irit  and 

-reason  of  the  whole  act,  convey  a  precise  and  single  meaning,  they 

are  not  to  be  aftectied  by  the  want  of  pioper  punctuation  or  )iy  the 

insertion  of  incorrect  or  misplaced  marks."* 

*'l*unrtu«tion  in  written  instrument^  mny  .sometimes,  in  cases  of 
ambiguity,  .'hed  light  upon  the  meaning  nf  the  parties,  but  it  is  never 
allowed  to  ovt-rlurn  wiml  wemw  tin-  plain  meaning  of  the  whole 
instrument.     Jt  may  >«  resorted  to  when  all  other  means  fail."" 

Vi.  The  Army  regulHtioiis  i-onsist  of  a  great  nuiul>er  of  individual 
regulations,  derived  from  ii  great  varioty  of  .-ources,  and  reduwd  to 
words  by  many  dilTerent  persons.  They,  to  a  large  extent,  relate  to 
the  business  of  the  different  *ita1f  deiijirtiments  of  the  Army,  the  regu- 
lations relating  to  one  department  oflert  not  affe^-ting  otheri-.  Words 
may  sometimes,  in  oonseiiuence  of  this.  Ik*  differenlly  used  iu  ditTerent 
connection-*,  or,  perhaps,  with  meanings  qualified  by  their  surround- 
ings. The  rule  of  statutory  construction.  XtM«-ittT  a  n/t^t'tM,  here 
applies.  To  illusli-ate;  I'aiHgfHph  771.  of  the  Anuy  Ki'gulatioTis  of 
WH\K  pre.-eri'H'd  that  affidavits  or  deixjsitions  might  bw  taken  before 
certaiiL  ndlitmy  officer-*,  without  spe<-ifyii)g  itt  what  eases.  According 
to  the  langunge  of  this  paragrajih.  tiiben  by  itself,  thcvte  offieers  were 

'1-J3  V.  s..  «(t, 

*  Black'e  f'ti(UftruiTiir«n  and  InItri>rBt4iti€in  <>(  the  Ijivru.  p.  ]8fl. 

*  Am.  luid  Eiif^l.  Euc.  i>f  Utw,  vol.  11.  ]>.  .Ml.  niui  «mhoriti««  dtva. 
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^ron  the  jxtwer  to  titki'  affidHvit^  and  (lopositioii8  (whii-li  wni^  Imld  to 
include  t\w  iidinitiiKtrririjj  of  fwih-s)  for  all  puqiivsc^  wbHtftOi-ver;  but, 
ns  Iho  parajrnipli  was  ninonj.'Ht  othfr  part^frapbH,  luid  Jti  an  artit^le, 
reUtiujf  to  proijc-rty  uorounbibilitji',  U  was  evidnntly  thi'  inUfutiou  to 
coiifpi"  tbf  power  (»»  exoesi*  of  authority  even  then)  only  for  the  pur- 
poi^o  of  n«-»'ountinj^  for  publie  property  in  the  custody  of  the  militiii-j- 
e>^tablifihnient.  The  uieuning  of  tbe  p(iras,Tftpb  wa«  deteniiined  by  its 
surroundings. 

11.  As  with  ittiitutes,  so  with  exerutivu  regulation »«,  eou  tempo  rune* 
oua  coiiMtruction.  and  otBi-bil  usi^*  for  ik  long  period,  by  tbe  personal 
charged  with  their  adniiiiistnition.  are  among  the  legitimate  ui<U  iu 
deti'ruiiiiing  their  iiieanirig.  By  eontempomneous  eonstruelion  is 
meant  that  put  on  tht^  rt-gulatEoii  at  the  lime  that  it  wati  niadf.  As 
usage  under  a  regulation  \b  generally  foundeil  on  rcmtumiKiraneouiit 
const rurt ion.  these,  thiw  unitod,  should  ordinarily  be  eoiwide-red  ng 
concluisive:  except,  of  eoui>«,  when  the  ipwHtion  is  as  to  a  eontlict 
Wlween  the  regulation  rtnd  soiue  tmperior  rule  of  ai-tion.' 

In  the  adniini;*t ration  of  military  affairs,  as  in  otUer  hnincbea  of 
government,  preei?doiitM  aro  of  great  value,  and  an  antlioritaiivo  con- 
((tnietion.  oni'O  given  to  a  regulation,  should  therejifter  receive  great 
weight.  SUirt  it^clnU,  tt  mm  i^nUtu  tnoen't:,  is  a  tuuxim  applicuhli-  to 
cODstnittious  of  regtiiatiouH  by  the  Exeeutive.  as  well  as  to  construc- 
tions of  law  by  the  court*.  To  chaugi?  the  accppted  meaning  of  a 
reguliition  hy  it  nowcon.struetion  is  disturbing,  and  should  )n>  avoided. 
It  i"^  prefernble  to  cbangB  tbi*  regulatiun  itwelf  when  that  n\i\  lie  done. 

We  sec  it  sometimes  announi-ed  that  the  action  taken  in  a  ease  will 
Dot  1^  follu\ve<l  as  a  prace<leiit.  Thiit  ii*  seareely  more  than  a  deelara- 
tlon  of  a  present  intention  in  regjird  to  future^  action,  and  as  such 
affeeLs  only  the  authority  iiinkiog  it.  and  is  not  even  legatly  binding 
on  him.  If  the  thing  dono  bfi  within  the  legal  power  of  the  authority 
doing  it.  it  will  be  a  precedent,  althoui^h.  perhnijs.  >veakcned  liy  (ho 
ciR'Uuwtauees  of  the  case.  Ai^-ordingly.  «c  liiid  pr*-cedciits  of  this 
kind  cit«d.  notwithstanding  the  annoumt^meiut  that  the  aotion  taken  \% 
not  to  bo  MO  regarded. 

Hut  it  is  not.  the  object  of  the.>«  rcnmrks  U*  ti-eat  the  subject  of  the 
construction  of  I'egulatioiis  at  any  length.  .\\\  tlial  h:is  iH-en  attempted 
has  iR-en  tu  \Knni  out  a  few  of  tbe  mu!<t  important  principles.  For 
the  rest  it  may  l»e  said  that  in  general  the  rules  of  (Statutory  ronstmc- 
tion  will  bo  safn  guides. 

'  I'mler  the  hnul  of.  "PrinciplcH  ^tvi^mintr  RdriilBtioiiP,*'  t^tl'xwl  Wtiithron,  in 
his  wi>rk  nn  Military  Law,  pniuu  itutaix)  •liwusM-r^tlie  fallowing;  rules: 

1.  They  mi»t  imi  mntravene  exitftini;  Inw. 

2.  Tliey  mn»t  nut  kiriRtiiie, 

3.  TUey  iiiU!*l  oiiitiiie  Lheiiuch'CM  to  their  Huhject. 

4.  They  must  Iw  uiiifonii. 
6.  They  shiitilit  lie  tHjiiJluiilt!. 


iS^FFElSTDIX   B. 


THE  USE  OF  THE  ARMY  IN  AID  OF  THE  CIVIL  POWEE, 
BY  3.  NORMAN  LIEBEE,  J0DGE-AD VOGA  IE  &ENERAL, 
U.  S.  ARMY.  1898. 


By  tlu'  use  of  the  Army  in  aid  of  the  civil  powpr  is  here  niPBtit  ite 
iwcuntU'r  saiiH'iKJwerfrrHiitud  l>y  thR  Constitution  of  the  riiitcti  StitleK. 
eitlHT  diiwlly  or  tliruiij,'li  tlii'  medium  of  Iftf^'islution.  '•  Wiu'iMiworw," 
iudepvridont  of  lh«  Cuiisiitutioo.  wliatcvtT  tht^y  may  hr,  and  whothor 
logriwlntive  or  fxeciitive.  are  no  |wirt  of  t.hi«  suhjett.'  Thi'  n.^p  hpre 
*iiH)ken  of  Ui\.ty  rt'lfViHKX'  to  ll»*  ofCH.-^ionM  for  thn  omployiiionl  of  the 
Army,  tlrat  is,  to  ilia  purposL-s  for  which  it  may  Br  uKod,  and  not  to 
what  il  may  do  in  csirrying  out  ihi-  uno.  The  owasioiis  had  in  vifw 
ore  thoHp  of  roHistHin^P  to  the  law  not  amounting  to  war.  imrl  tho  ^mh. 
jpft  tu  whivli  t^iPsi*  olispi-vtttiuti8  will  l>e  inure  twpocially  addroHsed  in 
the  (-niplnynipntof  thi>  Army  in  Pxi'cutitig  the  laws  of  the,  I'nitrd  Statoii 
ami  ill  priiti'ctin^  tlioir  iiiHtriunciitalitii's  of  g-ovvniinent  against  unlaw- 
ful interfprpnee. 

Thp  .\rmy  .\ppn>printion  Act  of  June  IS,  187S.  contained  the  fol- 
lowing provision; 

"From  an^l  after  the  iiaHsafff  of  [Win  ai*t  it  Hhall  not  be  lawful  to 
employ  any  |)art  of  thn  Army  of  the  Tnitpfl  State's,  us  a  /mmh,-  lyimitniim^ 
orothcrwisn,  for  thp  pLiriw>hi'  of  pxpcuting  the  Iiiw>.  pxcppt  in  MUch 
casp.-j  and  undpr  such  i-irrum^itanrp.-*  as  such  eraployiiicnt  of  said  foreo 

Lniiiy  lio  pxprcssly  authorized  by  the  Constitution  or  fiy  att  of  Congi-ess; 
und  no  monpy  appi-opriatcd  hy  thi.-i  act.  sluill  lie  used  to  pay  iiny  of  thp 
KSjiienses  incurred  in  the  pniploynicnt.  of  any  troops  in  violation  of  this 
Ml 
!•" 
nil 
; 


'The  N'Jrth  Ameriuiii  Roview  (or  Nuvemlwr,  18W,  publifbt*  llif  writer>  views 
on  what  conetiriltee  tlie  jiistiflcationof  (tic  warpowcr  knu-wn  an  "inArrial  law,"  The 
|Nwiti<iii  \n  Ihx-iv  tnkftt  UiHt  nmrtml  Uw  i"  <lf  (trnvil )li-  only  an  an  i>Xfrri)^  nf  cxn.'titive 
military  [xiwtT  (i>ii[iili''l  in  lurinxl  nt-rc.'^ity,  thui!  litl^■t;rl-l'il)t{  wi(h  the  view,  dotu&- 
tinK-jj  advanced,  that  it  is  witliiD  the  ]M)wcf  of  Congress  to  iinthr<rize  it. 
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sr^-tion  and  any  perr*oti  wilfully  violatinjf  the  provisions  of  thi»  iM?ption 
shall  }n^  dermed  gtiiltr  nf  a  misdemeanor  and  t>n  <*on\'iction  iIutlmjI 
^hnll  bc!  punished  hy  a  tine  not  oxcceding*  t4?n  thoii.-siuid  dollurs  or 
inipri-*onmeiit  not  exceeding  two  years  or  hy  both  such  tine  and  iniprift- 
onmcnt." 

From  .Fune  30ih  until  November  31»t,  1877.  the  Army  of  the  United 
States  wu,>i  iiiaintaiucd  wilhfiul  any  appropriation,  the  two  House.-i  of 
Congre**  having  failed  lo  agrw.  It  would  In-  foreign  to  the  puqKx«e 
of  the-sc  remarks  to  romnient  on  this  signlfirant  fart  in  oiirt-onHtitu- 
tional  history,  hut  the  proceedings  In  t'ongrtws  which  led  t/>  the  failure 
of  the  Army  Appropriation  Art  iil  the  sw-ond  session  oi  the  Torty- 
fourt,h  Congress,  and  those  whtrh  resiiltrd  in  the  alxivtv  legiKlatian.  are 
part  of  the  history  of  the  suhjet-t  under  consideration. 

On  the  2'2ii  of  .liuniury.  1ST7,  the  Presidt-nt,  in  res])on»'  to  a  resolu- 
tion of  the  House  nf  Rt»pr(':*ontative»i,  maile  the  following  eoimnunica- 
tioo: 

**7b  the  Mo\Uf>-  of  Iiepre$erUtUit)m; 

"On  the  yth  day  of  DBoember.  1876,  tlie  following  resohition  of  the 
House  «f  Keprenentatives  WHS  rt*c-eived.  viz: 

'* '^#w//i'-*Z,  That  the  President  be  requested,  if  not  ineotnpatiblo 
with  the  public  interest,  to  transmit  to  thijn  noa*e  copien  of  any  and 
all  orderf  or  dirwtions  enmnating  from  him  or  from  either  of  the 
Exeeutive  Deiwrtnientii  of  the  (iovcrutnent  toanv  militan*  cx>mmander 
or  eivil  otHifV.  with  reference  t<)  the  servii'e  of  the  Ai-niv,  or  any  |)or- 
tion  thereof,  iu  the  State-*  of  Virginia.  South  Carolina.  Lciuij^iaim,  and 
Flonda,  sim-c  the  1st  of  August  lust,  together  with  r"'|n»i1s.  by  telo- 
pruph  or  otherwjjie,  from  either  or  any  of  said  luilttary  eouuiiandtrrf* 
or  civil  offi(HM-s.' 

'*  It  wan  immediately,  or  soon  thereafter.  referre<l  to  the  Swrretarj' 
of  War  and  the  Attorney  (lenenil,  tlie  euistodtani*  of  all  retnitu<d<'opiw 
of  "orders  or  direetions'  given  l>y  the  Executive  Hepartment  of  the 
Government  coverwl  Ity  the  alxjve  Inquiry.  togt>thor  with  all  infur- 
luation  upon  whieh  such  '  ordei-s  or  direetions'  were  given. 

*■  The' information,  it  will  be  olwerved,  is  voluminous,  and,  with  the 
limited  i-leriejil  force  in  the  i)e|mr(iuenT.  of  .lustit-e,  has  c-onsiuned  the 
time  up  to  the  pre^seni.  Many  of  the  eomumnieutions  iiceouip«uiying 
lliis  havo  Iteen  already  made  pnlilie  in  t*onuection  with  meswages  hero- 
tofore  sent  to  Cougre»>.  This  class  of  inforiuatiou  includes  the  inipor- 
hint  dov:ument>;  received  from  the  g«>vernor  of  Siuth  (\iroliua,  and 
sent  to  Congress  with  iity  message  on  the  ^nubject  of  the  Hamburgh 
massacre;  also  the  d(H'ument«  a<;conjpanying  my  response  to  the  iv^o- 
Intton  of  lli(4  Heiise  of  Kcpresetitatives  in  ivgikrd  to  the  8ol<lier$  Hta- 
*i<ined  at  Petersburgh. 

'*  There  have  a^o  couie  U.>  lue  and  to  the  l>ei>«rtuient  of  Justice,  from 
time  to  time,  other  earnest  written  commuuicjitioris  from  |wrson.>  hold- 
ing public  triistji  and  from  others  reisiding  in  the  South,  some  of  wbieh 
1  appeud  huruU)  u^  bearing  upon  the  pruuirious  ooudltiou  of  the  pub- 
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ice  in  tbnm  .S(nl(Vi.  Thow  wJininiiniiatione  I  have  renMon  to 
rejrani  ii<  nHido  bv  resiH-ctalile  urn]  ii-spon^ible  men.  Mhiiv  of  thciu 
dppivi-nt*'  thf  publicAtioii  of  thoir  iiaini's  am  involving  (liin^r  to  them 
pi-i>'»>imUy, 

"Tlif  iviKJiti'  bHiWoEoro  lUtidu  \>y  comnnltcen  of  Coiigri-jw  of  the 
.^-Hull>of  tuL>ii'ini|uine.s  in  Mii^isisippiuEui  in  I^/uuiisiAtm,  hikI  tiit*  tiews- 
papprw  of  sfvpnil  Suites  recoiuraenainjj  'the  Mi!wift>iippi  plan.'  hnvo 
also  fiirnislH'd  itnp'*i-ttnit  (lata  for  eHtimntinjj  the  danger  to  tin.-  pulilic 
peace  and  oivicr  in  those  States. 

■•  Jl  i^  euouifb  to  say  that  these  dilferetit  kiiicL*  and  sources  of  evi- 
deiu'f  have  h'ft  no  dnuM  whatever  in  m_v  iinnd  that  iiitinndation  has 
been  use*i.  and  artiial  vioIeiK-e,  tn  an  extent  requiring  the  aid  of  the 
I'nited  States  ((overiiuient.  where  it  was  nrartieahh*  t.;  furnish  .sueh 
aid.  in  South  OHrolimu  in  Fhii*idii.  and  in  fjonifiiana,  aa  well  iis  in 
HiMMi8»ippi,  Ml  Alahama,  and  in  (fOorjinA. 

"The  tixKip*  of  the  Ignited  Stat«j<  have  "been  but  -jixiringiy  ii*ed,  and 
Id  no  case  «o  us  to  interfere  with  the  free  exercise  of  the  right  of  suf- 
frage. VeiT  few  tninjw  were  avniluhle  for  the  purptise  of  preventing 
or  riiippiTssing  the  vioh'nce  and  inliniidation  exiHting  in  the  Slates 
alwive  named.  In  noea.se  except  that  of  Sonth  Carolina  was  the  num- 
Vr  of  t4oldifi>t  in  any  State  inceased  in  aiiticiiwtion  of  K^v  election, 
wtviiijf  that  tweiitvfour  men  and  an  otheer  were  wnt  from  Fort  Ftmte 
to  IVterstmrgh.  Va..  M-here  diHturtjaiicet>  were  threatened  prior  to  the 
eleetion. 

"Xo  trtw)]w  were  stationed  at  the  voting- plaees.  In  Florida  and  in 
Loui«inna.  i-eMpe«-tively,  the  small  number  of  «oldien*  already  in  the 
i»aid  Stnte)^  were  stationed  at  such  |>f)ints  in  eueh  otate  as  were  moat 
threatened  with  violnm-e.  where  they  miglit  \wj  availahle  aw  &  j»mj<'  for 
the  oMicLT  winise  duty  it  was  to  prewrve  the  peai*e  and  prevent  iiitim- 
idiition  of  voterM.  Such  u  disposition  of  the  titioiw  seemed  to  me  rea- 
fionahte,  and  jnntitied  l»y  law  and  prer<'denl.  while  it--*  nTnis,sion  would 
havt*  been  int-onsistent  vvnth  the  cnnstitntional  duty  of  the  Prpi-ident  of 
the  I'nited  State**  'to  take  eare  that  the  laws  l>e  faithfully  executed.' 
The  statute  expressly  forbids  the  bringing  of  troops  to  the  polln, 
'  ex(vpl  wluiiT  it  is  luH-er-sarv  to  keep  the  jMwee.'  implying  that  to  ki-ep 
itbe  peace  it  may  Ije  done,  lint  thi/.  even,  so  far  as  1  am  advieterl.  haa 
^"'  in  any  en-v  l>een  done.     The  stationing  of  a  eoniitimy  or  part  nf  a 

-iMny  in  the  vicinity,  where  tbev  woidcT he  available  t»»  pivvenl  riot, 

■hag  been  the  only  use  made  of  troops  prior  to  and  at  the  time  of  the 
the  eleetions.  \Vhi'i«'  mi  stalioned.  thi-y  euuld  bu  called,  in  an  eiiier- 
gencT  requiring  it.  bv  a  marshal  (»rdeputv  niarsiial  iw  ajHtfgt'  to  aid  in 
.suppressing  unlawful  violence.  The  eritJence  which  hn<J  como  to  mo 
ha*  loft  me  no  grotind  to  doubt  that  if  there  had  heen  more  military 
foi'ce  avuilabh'.  it  would  have  been  my  duty  to  have  disposed  of  it  in 
several  States  with  a  view  to  the  prevention  of  the  violence  and  intitnl- 
dalion  which  haveiindoiibtedly  eoittribuicd  tu  the  defeat  of  the  election 
law  in  Mi.-^iKsippi,  AlalMiiua.  and  Georgia,  as  well  as  in  S()uth  Carolina. 
Louisiana,  and  Florida. 

"Ity  .\rli»']«^  IV.  iw'ction  4.  of  the  <_'onstit«tton.  'The  I'nlU'd  Smtca 
sllall  guarantee  to  every  State  in  this  f  nion  a  i-"'pul>licaii  form  of 
gDvernment.  and  on  application  of  the  legislature,  or  of  the  executive 
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(when  the  h*(>;islatiire  can  nut  bo  txinvenetl).  nlmll  pnttei^t  fsch  of  Ihent 
apiin.st  (lonicstio  violoncc' 

■■liv  not  of  Coiijfress  <Rov.  Stat.,  U.  S-,  »cc.  1034,  1035)  tho  Pro-si- 
(ient.  In  cif*  of  *  iiii*urreition  in  iiny  State,'  or  of  *  unlawful  ol»«tructk>n 
t*>  the  i-nforfenifnl  of  lh«  law*,  of  thi*  I'nil*-*!  States  h_v  ihv  oniinary 
course  of  judicial  pr(Kree<lings."  or  whenever  '(ioiuestic  violentv  in  any 
Stiito  soohjitnu'l.--  thrext'cution  of  the  laws  tlarrefif.  and  of  the  I'^niti-d 
Stat<?ti.  as  to  deprive  any  |X)rlion  of  the  people  of  Hueli  Stale*  at  their 
eivil  or  political  right**,  ij*  aiithorizod  to  emploj-  sueb  parts  of  the  land 
and  naval  forces  as  he  may  deem  neeet-Niry  to  enforce  the  execution 
of  the  lawK  and  preserve  the  peac^e,  and  siistjiin  the  authority  of  the 
Stale  and  *>f  the  I'niled  States.  Aetiii);  under  this  tide  (»>!')  of  the 
Revised  Stiitules.  I'liited  Slates.  1  lu'eoinjianied  the  sendiiifj;  of  troop* 
to  South  Carolina  with  a  prochimathin  such  as  is  therein  pr-p.serilKHl. 

"The  Pi-esideiit  is  «1-m  authorized  I'y  aet  of  Coiig;i-e,ss  "to  eaiploy 
»ueh  part  of  the  land  or  naval  fon-es  of  the  United  Stales'  •  *  • 
'utitiball  he  neeessary  to  prevent  the  violation  and  to  enforee  the  due 
exeetilion  of  the  pn>visionM'  of  title  "i-i  of  the  Rffvised  S(atute-s  of  the 
I'nitfcd  Stales  for  the  pi-otection  of  the  eivil  rif;ht<4  of  citizenfi.  amon^f 
whieh  is  the  provision  ajjainst  eonspiraeies  "to  prevent  hy  force, 
intiun<h»tioii,  or  threjtt.  any  citizen  who  is  lawfully  entitled  to  vote, 
from  jjivinfi  his  -upport  or  advoeaey  in  a  leipil  niiuiner  lowai"d  or  in 
favor  of  the  eleetion  of  any  lawfully  qualilieiT  peixon  a^  an  elector  for 
President,  or  Vice-President,  or  as  a  member  of  the  Conpress  of  the 
United  States.'    <Kev.  Slat.,  U.  S.,  lUSJt.) 

"7ri  va<^es  falling-  under  this  title,  I  have  not  considered  it  necessary 
to  issm^  a  proelauiation  to  preclude  or  aecuuipnny  the  cm{4oyiueat  of 
such  part  of  the  Amiy  as  seemed  to  he  iiecesjairy. 

*'  III  case  of  insurrection  at^ainst  a  State  government,  or  against  the 
Government  of  the  I'nited  States,  a  pi"oelaiuation  is  appropriate:  hut 
in  kcepinj;  the  (ware  of  the  I'ritcd  States  af  an  election  at  which 
luemherM  of  C'ongrcj^s  are  elected,  no  such  call  from  the  State  or  proc- 
lamation by  the  President  if*  pivj^eiiljed  hy  statute  or  requii-ed  by 
pitH-edent. 

'■  [n  the  tasti  of  South  (.'arolina.  iiisiirreetion  and  domestic  violence 
against  the  Stale  goveriimenl  were  clearlv  shown,  and  tin'  application 
of  the  governor  founded  thereon  was  dnfy  presented,  and  I  could  not 
deny  his  constitutional  reijue-st  without  abandoning  my  duty  as  the 
Executive  of  tlie  NatiomU  Government. 

"The  companies  stHtii>ned  ill  the  i)ther  Stales  have  been  eniphivwl 
toaocure  the  hetler  execution  of  the  laws  of  the  I'aitcd  States  aiii)  to 
preserve  the  p<^aee  of  the  United  Stjttes. 

"After  the  election  had  l»eeii  had,  and  where  violence  was  appre- 
hended by  which  (he  returns  from  the  counties  and  ptvcinctw  might  I* 
destroyed,  troops  were  ordered  to  the  Slate  of  lAorida,  and  those 
already  in  Ix>uh<ianu  wen>  ordered  to  the  pointj^  in  gre^te^t  danger  of 
violence. 

"1  have  not  employed  troops  on  slight  opcasions,  nor  in  any  case 
where  it  has  not  been  nece-ssar\*  to  the  enforcement  of  the  laws  of  the 
United  Sliites.  In  thi»  I  have  been  guided  by  the  Constitution  and 
the  laws  which  have  beeu  enacted  and  the  precedents  which  have  beuD 
formed  uu<ler  il. 
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"It  has  been  necessary  to  employ  ti-oopn  ootasionally  to  overcome 
rftaUtance  to  tho  iiiti^mal- re  venue  law**,  from  the  time  of  the  reaUt- 
ance  to  the  collet-tion  of  the  whisky  tax  in  l*«nni^yU!uiin.  under 
\Va.-ihiiij,'tori.  to  the  preM'nt  time. 

■'In  1S54.  whpii  It  was  nprrebended  thiit  re-siatance  irnuld  ho  made 
in  lioston  to  the  st-iztin'  aiin  n-dirn  In  hi?;  iniiMler  nf  a  fujfitive  ^hive, 
the  troops  there  slalioned  were  emploVL'd  to  enforee  the  mnster'fi  rijfht 
under  the  Constitution,  and  troops  jitationed  at  New  York  M'ei-o  ordered 
to  he  in  readine»3^  to  go  to  Boston  if  it  sfaoidd  prove  to  \te  iiefc-iaary. 

^*Tn  185!),  when  Jotin  Hrnwii  witli  a  Hinall  mnnlK-r  uf  iiien  nuule  hU 
ftttai'k  iiiHMi  HiirperV  Kerrv.  the  President  ordert^d  I'nited  Statos 
troops  to  a-ssist  in  the  ajiprehoti^ion  and  suppression  of  him  and  his 
pttrty,  without  a  fornml  call  of  tho  lejfi^laturc  vr  governor  of  Vir^jinia, 
and  without  pnwlaniation  of  the  Pi-esident. 

"Without  citing  further  iustaneej^,  in  which  the  Kxeeutive  has 
exercised  hi.^  powiir  as  ciuninandur  of  the  Army  ajKl  Navy  to  nrpvent 
or  suppress  rewiHtance  Ut  the  hiws  of  the  I'nited  States,  or  where  ho 
has  exercised  like  authority  in  obedience  to  a  eall  from  a  State  to  sup- 
proM  insurrection.  I  desire  to  assure  hK>th  Congrejis  and  the  country 
that  it  has  Wen  my  purpose  to  administer  the  executive  (xtwer*  of  ihe 
Goveriiiueut  fairly,  and  in  uo  instance  to  disregard  or  tnuiscend  the 
limitii  of  the  Constitution. 

"U.  S.  Grant." 

Tho  bill  i)ae*?:!od  the  House  of  Repi'CHcntattveH  at  the  second  sension  of 
the  Forty-fourth  Congn!.ss  pr«iJ<»sed  to  ivduce  the  numerical  .strength 
of  the  Army  and  to  pi'event  iti*  use  in  support  of  the  claims,  or  pre- 
tended trlaiiiLs.  uf  ajiy  State  goveruuient  or  olhcor.  until  such  govern- 
ment should  Ik-  duly  recognized  by  Otngress.  The  reason  assigned 
for  this  was  the  iniproix-r  use  of  th(^  Army  in  the  Snulhern  Slates. 
Thus,  Mr.  J.  D.  C.  Atkins,  a  member  from  Tennessee,  said: 

"Had  the  people  been  allowed  wi1ht>ut  Federal  coercion  to  manage 
their  own  atlairs  sinct;  the  war,  tliey  would  have  done  so  uiueh  more 
justly  to  alt  concerned  and  with  far  greater  satisfaction  to  a  very  lai-ge 
miijority  of  the  people  even  of  the  Xorthern  States. 

"  The  disrupted  condition  of  society  which  thn  war  left  among  either 
evils  as  a  heritage  to  the  South,  and  which  almost  always  follows  civil 
wars  from  necessity,  afforded  a  pretext  for  the  use  of  the  .Vrniy  in 
those  States.  And  as  the  dominant  paity  determined  to  tear  down  the 
old  Stat*"  governments  and  aUo  the  new  ones  which  were  set  up  by 
President  Johnson  and  enter  upon  its  famous  and  ill-advised  recon- 
stniction  policy — iind  1  only  speak  of  it  now  for  the  purposi^  of  a  hi.-*- 
torical  illustration — and  to  do  this  were  compelled  to  inftugunito  the 
rotten -borough  or  carpet-bag  system  of  representation  und  govern- 
ment,  which  reijuii-ed,  or  they  sup|X)sed  it  did,  the  presence  of  the 
Anny  to  make  it  sueees-sftil,  time,  partial  (*uccess,  and  habit  have  ren- 
dered the  H.se  of  the  Anny  in  the  Southern  Slates  a  seeming"  necessity 
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to  tho  ruling  HUthoritu'-"  at  Washiiiptdn.  It  iw  to  thin  iwe  of  the  Army 
timt  1  uhject.  ](  in  dcfrrading'  to  (he  dignity  of  an  AiiK-ni-iin  !«i)|(lii*r 
to  make  a  policuiuau  of  liiiii;  it  is  insulting  to  Iiih  rhivulry  utid  |Jtitriot- 
istu.  it  is  JwurUng  lii>  nobli*  profussion  to  t\w  ignuMt?  Unel  v(  it  Turk- 
ish  JHniziiry.  who  never  tasti'd  the  «wfft  watoi-s  of  lilnTty.  Imt  "na 
born  itnd  bivil  Iji'iit'iitli  th<*  frnwning»«httdo«i4  of  di?»i>otiKUi  uiid  thinks 
it  an  honor  to  lirk  tJio  hand  of  hi.*-  imK*ti'r,  or  ^ut  touch  thi'  Ut* ui  of  hln 
gnnuont.  or  die  for  his  defense. 

"AmorifJin  Noldicrs  polit-pnicnl  In^uU  if  trm-.  uiid  shuidpr  tf  prv- 
tondml  to  rovi>r  up  the  ty rannitsil  and  unconstitutional  u»t'  of  the  Anny 
by  pr«t^<'ting  nnd  keeping  In  power  tyrants  whom  the  people  have  not 
elected:  nnd  but  for  Federal  military  protection  their  govcrmuenta 
would  full  at  the  firnt  breath  of  popular  expression.  The  hollow  insia- 
cerity  and  i-iii-iuiUocution  which  attended  even,'  »tep  of  the  uucousti- 
tutiunal  um:  uf  tbo  UniUnl  Stalen  Army  deeurves  the  nivrching  denuu- 
ciatioD  of  every  true  ttoldier  and  of  every  lover  of  hit*  country  and  of 
its  (.'onstitution. 

"The  procf*s  ha*  been  to  tii-»t  stitle  tht  lawful  will  of  the  people 
and  set  up  in  power  these  minions  of  despotism.  This  has  been  done 
by  driving  at  the  point  of  the  t»ayouet  the  legally  elei-ted  legiwlators 
and  officers  of  those  States  from  power,  t'nited  Slates  district  judges 
have  been  invoked  to  violate  the  law  and  i>>HUc  orders  wholly  illegal 
iind  unooiiHtitutioniil.  under  which  pretended  judicial  antliority  th<<Me 
unpnrdoriable  ontiuges  upon  civil  lilK-rty  have  been  committiHi.  In 
thiM  manner  these  pretondciv  tKM»ming  the  dtf  fiicUt  govern uientti.  the 
Pref  ident  then  virtuou.sly  and  iwtriotically  responds  to  their  call  for 
troopH  to  protect  them  in  their  iufnmouK  lussumption  of  authority. 
When  this  pt)int  is  reached  the  law-abiding  Kxi^i-ntive,  fiJlof  devotion 
to  the  Constitution  and  willi  a  heart  always  yciiriiing  for  jjeace,  pHtio- 
plied  with  mngLsteriul  powtir.  iTcurs  to  the  fourth  scctit)n  of  the  fourth 
article  of  the  Constitution  with  intinite  satisfaction,  and  forthwith  inili- 
tiiry  aid  is  afforded  the  men  whom  he.  in  violation  of  the  ('onstitulion, 
first  civated  with  his  own  iihuqiing  hand.     Smrh  has  in'cn  the  piiA-css. 

**The  last  seetion  of  tiiis  bill  seems  to  uie  to  bo  a  very  salutary  one^ 
It  provides  that  no  part  of  the  money  iLpprttpriated  by  it  :^luill  be  u.-*d 
in  any  State  to  mainUiin  the  politicnl  jiower  of  any  Stiite  guvernmoui. 
hut  to  leave  the  people  of  a  Stjite  |)erfectly  free  to  regulate  their 
nwii  afTaii-s  in  their  own  way.  subjei't  to  the  Constitution  of  the  United 
States." 

And  when  the  bill  was  tjvfoi'u  the  Senate  Mr.  i^yard  said: 

"It  is  not  merely  liie  cost  of  the  Anny;  it  is  the  que.-tiftti  of  the 
empUftjitu-itt  iif  the  Ani*y.  That  is  the  cause  of  the  deep  feeling  which 
pervades  the  jK^ople  of  thi.s  country  to-day,  and  which  foniis  the  chief 
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ditferoncc  between  the  two  Housch  of  Congrej^s  in  reapect  to  the  pmttent 
bill.  ]1:  is  not  worth  while  to  attom]it  to  <lii*jfui8e  it;  thfi  fm-t  is  thata 
wides|>reii<l  bt-lief  e.\ist-s  that  the  Army  of  the  country  Imn  bucn  cm- 
ployed  and  is  ((ti|)  biMngf  luted  for  piirp()Ke?«  ihinj^raiu  to  tho  libortieif 
of  theemintry.  That  forms  the  objection  to  the  inereasp  of  the  mili- 
taQ"  estttblishiiieiit  itnd  foriiif  the  reiisoos  for  the  reduction  proijowed 
by  the  Kepresentutives  of  the  people.  I  only  speak  of  (hat  whieJi  we 
all  know,  which  the  wli<ile  country  knows,  of  the  inipro|M!r  uses  to 
which  the  Army  ha.s  Ik'cm  put  in  certain  Statef*  of  the  L'nion  during 
the  last  few  yeani. 

'"It  is  now  apiwn^nt  that  the  tintmtm^  adJoaiiUBtration  (urdily  admit 
tiiift  |)tiliry  in  tlic  use  of  tin;  Army  to  have  been  a  wrious  misuike  and 
it  soenis  are  taking;  fitept*  to  afiandon  it.  We.  hear  something  of  a  airn- 
ilur  .Hii^i^estion.  a  faint  adunibratitxi  of  opinion,  from  the  inconuii^ 
Qdniinintnitioii  that  tliey  arc  in  accord  witii  ibenc  la^t  exprftSHioiiH  of 
opinion  on  the  pui*!  of  the  pro^ent  adininistration.  I  nini-erely  hoiw 
thiw  may  be  sf>.  In  my  judgment  it  wotiW  have  henn  wiser  hiwl  the 
House  of  lleprcsentativcs  moved  directly,  not  by  way  of  lessening 
appropriations,  but  dirni-tVy,  for  the  repeal  of  all  tiione  war  meuaui*ee 
auth(»rizin(,'  the  use  of  the  Army  in  the  weveiiil  States  which  have 
found  place  upon  our  statute  Itooks  in  the  last  tifteeri  years.  The  use 
of  milltArv*  force  of  the  nation  for  the  execution  of  the  Uwit  should 
certainly  )ie  the  very  last  resort,  and  not.  as  of  late  years,  the  very 
tirst.  I  ho]H'  the  day  is  near  at  hand  when  we  shall  n'peal  all  this 
military  legiitbition  which  has  sprang  up  under  a  semi  revolutionary 
condition  of  affairs,  and  ])erinit  its  to  return  whtire  the  (Vnistitution 
intended  our  lubninlstration  of  g*>verriment  should  be  rest ri* -ted,  only 
to  enforce  hiws  by  the  military  power  as  a  laat  resort,  and  even  when 
the  Hiilitary  power  was  cntled  in  in  aid  of  the  civil  power  it  was  to  be 
the  militiik  uf  the  Stated,  and  not  the  Anuy  of  the  nation. 

•  »  tt  *  • 

"'  After  all,  the  cure  for  sTich  evils  must  la*  in  the  piiblic  opinion  of 
an  intelligent  and  eourag'tyiiLs  people,  and  that  pulilic  opinion  will 
prartit'ally  enforce  itself  upon  the  cxigeneicH  of  the  occasion.  We 
know  iheri'  were  emergencies,  ten  or  twelve  ycai-s  ago.  which,  tbank 
heaven,  no  longer  exist,  and  there  can  la*  no  doubt  that  law.s  for  which 
there  was  a  pretext  or  a  real  cause  at  that  tunc  are  no  longer  the  meet 
and  proper  law^i  for  n  pciu-e  estahlinhment.  It  U  not  the  size  of  the 
Anny.  it  in  tht^  (wt  to  which  the  Army  is  applied;  it  is  the  extraordi- 
nary laws  under  winch  the  Army  can  ))c  unjustly  used  and  has  l>eeD 
used.  It  is  the  repeal  of  those  laws  that  1  seek,  in  order  that  the 
country  may  !»>  put  hi  gtatu  yw/-  nut--  bdhiin.  It  is  that  the  use  of  the 
military  us  an  aid  to  civil  power  should  be  the  very  last  resort  in  a 
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(foverpiiient  of  laws,  niid  that,  under  our  wyslfm,  when-  Iho  la«ri»  are 
to  Ih-  eitf(»nv(l  in  aid  of  llu-  State,  llic  State  iiiiUtiii.  liiid  uot  tUe  Arinr 
of  lli(!  I'nitvd  StaU'--?.  should  Im*  tMlhjd  ui>on." 

The  Sttiiiitc  partscd  aKiiht^titut^*  far  ihf  Hou.-io  l)ill.  louviiig  the  Army 
on  il?*  Hxisling'  fontinf;.  and  oinitting'  tin-  jJiovisimi  n'atrietiiiff  its  iwe. 
Thi"  housf  thi'n^iii»m  rufiiM'd  lu  (rom-iir  in  tlie  aiiu'iidmentis.  and  the 
bill  (ailed  to  tieciiiiic  a  law;  tht^  Ariity  AppitJiiriatiou  Act  fortbt*  ti^nul 
yeiir  ending  .liiiio  SOth,  1878,  not  being^  ])u«t<(>d  until  Novt^tidier  21»t, 

ie77. 

Similar  dtdmti>i<  were  Imd  ihe  next  year.  Mr.  AVni.  Kiiiiniel,  a 
nieinlKT  fnmi  MarvUind,  then  very  fidly  diwiiwii'd  On*  snhjei'l  of  the 
einployiuprit  of  thi?  Army  to  vxecut<'  (he  liiwti,  and  olfcred  tin-  follow- 
ing as  an  amendment  to  the  Army  Appitipriatioi)  Aft:  " /'frrtWed, 
That  fnini  and  iift*'!'  the  passage  of  thin  act  it  shall  not  In-  lawful  to 
UMeany  part  of  thf  land  ornavnl  forwwof  thi»  Viiid-d  Slates  t4ifX('<'ut« 
tlie  laws  either  an  a  jhhwi'  /ymtt/ttttiH  or  otiiei'wise,  except  in  »urh  t'oaaa 
as  nmy  Im*  exi»re,^ly  aiithorizt'd  hy  aet  of  Cniigres**"— Inupnaifv  Nidv 
stanliiilly  the  same  n>  that  tiimlly  etiRftrd,  t^xi-cpt  in  imr  iin])4>i-uint 
imrticidar.  namely,  the  recojriiition  by  the  tiiml  enactment  of  the  fact 
that  then'  is  st-lf-aftiiij;  authority  in  the  Constitution  for  thf  cniploy- 
itii'iit  of  lh«'  Aniiy.  Thi^  «'lau'*i'  n't'eivt-d  i-arnct  ronsidrmtion  in  the 
Senate,  where  il  watit  anit-nded  so  as  to  ^-ontainsueh  rei'u^ition.  **As 
a  matt4_T  of  i-ourfw,"  isaid  Mr.  Windoni.  "you  ean  not  limit  the  power 
of  the  Pri'.sident  as  authorized  and  graniwl  by  tlie  Constituticm." 

The  delmte  wat^  an  interesting  one.  but  too  long  to  follow  iti  detail.' 
An  attempt  was  trmde  tt)  strikeout  thp  wonl  "'■pxprcf.Mly."  but  that 
faik'd.  Hul.  umnifiwtly.  the  eianw  lu*  enaeted,  iTCogni/es  ihi*  t'onr^tt- 
tution  as  a  dJreetsouree  of  authority  for  the  employment  of  the  Aiiny. 
This  is  a  Vi-ry  irupnrtunt  consideriition  in  the  <*onstnietion  of  the  legi.4- 
ation.  And  armtliei-  niattiTof  ^n-:it  imi>ortaucrf^  is  also  Ut  )»>  olit4er%'ed 
with  referetittfi  to  it.  The  <^naetment  preHoribes  that  it  shall  lie  uniaw- 
fid  lo  employ  any  |iart  of  the  Avmy  h>i  a /leutHt-ctimt/t/JuM.  or  otherwise, 
for  The  luiritose  of  exceutiiij^  thi'  laws,  cxeepi  when  it  is  nr^/rt'Mly 
autlioriwd  tiy  the  Constitution  or  by  aet  of  Congn?**.  Now,  it  isevi- 
dent  that  the  word  "  expn'.-wly  "  ean  not  be  construed  ua  plneiug  a 
iTstriftion  on  any  eotii^titutionid  power.  If  iiulboritv  so  to  usi'  the 
AiTnv  Ls  included  inaeonstitutiunat 
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'  Wli4*ii  tilt.-  I'itl  wn»  reiK>rtv>l  fium  thv  tHiiifcrt'iK'v  L-uiuiiilttMi.  Mr.  Hvwiu,  of  N«w 
York,  whi)  hmi  i-luirgi-  of  it,  «iiii: 

"  Ttiiu'  linv.-  we  tliix  iltiy  m»nin-il  to  l\w  \u^i\>\v  i>(  lliin  connlry  tlii-  (qin»c  ttrt^t  |>n>- 
t<-(*li<<ii  MfcniiiHt  n  KUiiKlinu  Hriiiy  nliicli  vufi  u  i<lrtiKillt-*  *j(  ^^»  liuu<ln.-<j  yv%n  fur  lite 
Commonnof  Kti^l»n<l  lownitx*  for  ihp  Rrlti^ih  peoiile." 

A  «ln)iii!  •.•xiiruwii.ii)  t>f  thi.'  (Lvliiitt  t-xUting  at  thvl  tiuw. 
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named,  it  can  not,  of  <-ounie.  I>e  taken  away  by  Ifjfislatiun.'  So  tliat, 
jio  fur  i(>  itiiv  such  constilutioiml  |K>wnr  U  roiHvnu'il.  the  clause  mtii^t 
\te  nnul  ii.s  thoiij;li  xhf  word  "  pxprfssly  "  wt?re  umittud.  Nor.  indeed, 
would  the  ennctmcnt  iiuulify  futuri'^  Ir^ i-slntion,  if  it  sbouUl  Ih>  inain- 
fest  thiit  the  inti-ntioii  of  Hit*  liitiT  lepislution  is  to  **onfer  the  aiithor'ity. 
liul  tht'  iiiti'iitiun  would  have  to  be  very  i-viderit,  bnauisr  thf  pri'Mlinp- 
tion  would  Ih!  that  the  later  legislation  is  intendi-d  to  be  controlled  by 
the  eiirlier. 

AnHnijr  tile  act*  of  Congress  regarded  as  expressly  uutboriziiig  the 
employuient  of  (be  Aniiy  in  exeeuting  the  laws,  was  the  act  of  Feb- 
riiiiry  ^5.  IHUS,  einliodied  in  seetion  W02  of  llie  Kevii*pd  Stntlite.s. 
forbidfling  the  uh?  of  troi)|is  at  any  plnee  in  a  Stale  whei-e  an  elec- 
tion should  Ik>  held,  unle-si^  it  should  be  necessarv  '""to  repel  the  arniud 

*  Kx-Atlomey  Oeiwral  Miller,  in  a  letter  l(»  .\tlon)ey  General  OIney,  dated  Juljr 
11,  1HU4   t«iil: 

"  AVilliout  »i#iuiuinR  that  what  I  may  Mayor  think  i^cif  any  nii^H-iftl  vuliif.  I  tx-fi  tnKiiy 
that  nhst  youhuveuoneand  what  you havt*Rai(t.  soiariu'thetttiruehju'  \>ven  hmught 
U>  my  atteiiticin.  in  fcmin-fruin  with  !hp  inirrpiu  rtrikpand  lahi>r  tnwiblps,  has  my 
furtUal  (-nmineniiatioi)  and  b.  Ha  I  lliiiik,  ttnlilie'l  tn  Ihf  a^ipmval  r>f  all  hikhI  cih- 
wiis.  That  the  I'ltfiilent  has  (he  nuthorily  anrl  that  n  b  his  ifnly  l>>  uw-  tbe  whole 
Ii(iw«r  of  liiif  (iovfrnntt-ni  f.tr  ilif  pnffim'nietit  <if  the  lawn  of  tht*  rnlli-il  Stai*« 
M-4iii»  1<J  nil-  tu  Ijf  ax  lot  I  lit  til".  II  in  mad<?  Iiiit  duty  to  take  mrv  that  the  IhuhIjb 
faithfully  vxwulJ?"!.  Up  ie  iimdt-  CVniinander-in-Chief  ot  the  Army  nnd  Nnvy.  In 
my  juilKnx'iit,  the  jtowcr  ihiw  iv.nfiTriil  i»  ^rivi-n  hi  orltT  tlmt  lie  mav  fXi'nitf  the 
<hilv  tllll^  iiii|Ki»-<l.  Fi>r  tlup  tviLxiti.  1  h)iv>e  alnayi<  )ii.vri  uf  \\n:  u)(hii<iii,  and  t^ 
ailvii<e<)  I'ni'ii  It'll  t  HarriHuii,  that  ihi';t<Mu>T  rtituiltilu*  t^atmv,  in  a>  fur  hi-  itHt)<'tii))ted 
to  rt'iitrirl  Ihf  Presidi-tit  iii  iMinK  the  Army  fur  the  eiifiinTnwnt  iif  tlii*  Ihwk,  wm 
iDViilid,  l^tKauw  beyond  Iht*  ixjwer  of  tVniijreiw;  that  it  wax  iiu  iiiun'  ^••MiipeU.'m  by  a 
Rtatiite  m  limit  Ihp  [Hivipr  of  the  Prfsideiif,  oh  ((unmaiiiJiT-id-ctiief,  U<  iiw  the  Army 
frjrthi>  MiionvnM-nt  of  tht  laws  than  it  is  riniijM-Ii-Tit  tn  limit  h_v  Hlutiite  Ih**  i'itiT(ine 
of  itie  jjaniMDiiii; '.rap|iuiritinj;  |io«fr.  Huliiiiiu  lluw  vivw!*,  1  r«|K!iit  ihtil  I  have 
l)pcn  iiraiitiii!  at  thf  liwitiitm  and  viifur  with  whiili  th**  President's  pfuver  oj^  cnm- 
inaiidt-r-iii-<h iff  h*»  hecn  exfriif.f.!,  a.H  I  think  I  mav  ja-tly  awmiu-,  uirdcr  *oor 
atlvi.f."     (II.  U.  Due.  y.  IVrtJ,  Mth  C*on«,.  2d«-^..  \-.  ms.) 

PoiuprDV  dividpH  the  espcntivc  atiriimt.'^  and  fnin-tioni' nndor  the  I'dnntitntion 
iitlfi  thrt.-c  rtaaie!!,  vie:  First.  thtiM-  Mhit'li  aiv  iiinipletely  (Miiferred  hv  tint  teniiH  of 
the  orviuiic  law;  BWDndlv,  lKi.«e  whirli  ik'i>eiid  upi>u  some  priur  BtatulV  yf  (.Vrnfcretn 
for  the  opportmiilit^atitrotvuKioiifi  upon  wbich  tlieymay  bpfxerciscd:  and.  thirdly, 
thinsp  whioh  dvi«.-iid  U|)on  some  |iri>">r  lawaof  Ci>npn.-aB,'not  only  for  llif  ojiiNiirtiini- 
tiw  and  oi.^-a»i(.n»  li>r  their  t-xuniiw,  IiiU  fur  their  niiml>er,  ehanict(?r.  aiM  wii|>e. 
And  lie  Bava:  "S-n  far  jw  the  I'n-wdtiit  hiH  cxeciilivc  fiinftion^  direrlly  wiiiifrreil 
ujion  him,  )ic  in  iiidL-pfiidi-iil  r.f  Cmjirt'!**.  ft  wa*  iii-vfr  intended  lliat  the  letfii-la- 
turvshoulddrikw  ti.>  itwli  tlie  dtitviif  administeriti)^  ihelawf  whiidi  it  makt».  Tlit-re 
bt  detiifn-r,  ll  can  iii)t  1h'  doithtc),  li-i't  tlieCoii|^ri-a'  Hhouhl  trc-ni'h  upon  ihf  attrilnitot 
of  tile  KxeciilivL*  Thin  ii  not  "tone  tiy  interfering  Mitli  the  vUm  of  i>owers  tintt 
a)ii>ve  i-lateil  [h-tc.  tt.'jo,  3:i6) .  Tiif  Biibjeirt-niattt'r  of  iheee  powefR  liiw  ho  plainly 
bevori'l  the  sphere  of  the  Iepi."lalure.  that  luiy  assertion  of  jnrisdiition  over  Ihem  w 
lianlly  U>  l»eantiiiii«tf'd.  The  tendency,  if  it  exi^ftx  atati,  is  to  n.ntnd  the  IVecident 
ill  the  exert.'i»e  uf  his  fuut-tiotiH  of  the  nei'ond  elats  (sec.  tl'-i');  or  to  n>[iiiiiit  ttm^'i'  of 
the  ttiiixl  clftM  (boc.  KIS)  tL)  Biilinniinuleji,  ami  to  limit  and  ri-ritnun  the  l*re(Hdent  in 
any  prartiual  exen-ise  ovt-r  tlKn-e  siilwjrdinatwt,  of  h'in  jwner  t"  '  take  nijv  thiit  the 
lawi*  he  (aitlLfully  exL-culed.'  I  ijee<l  lianlly  my  tliat  tiueli  Uvi'^latioiL  ix  o)>)h>m»1 
tothcKpiritof  the  ominir  law;  and  if  II  became  frrncral.  would  hrt-ak  duwn  che 
iudei"-iidi*ijH't'  iif  Ihf  Kxefutive.  and  jirNi'tically  reduce  Hie  Government  lo  a  sJuglo 
pulili<ail  bnuich."     (Pouwroy'e  CunatinnionarLaw,  5S7,  d  «9.) 
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iMicinics  of  the  United  States,  ov  to  keep  thr  pcwce  nt  the  pollif." 
In  the  Army  Approprwtion  Art  of  June  iiH,  Is7fl,  it  was  piTsoriI>«l 
that  no  moiioy  npproprintfti  by  thr  art  should  W  astnl  "for  the  Jtul>- 
sistcnco,  equipment,  transportation,  or  (-ompea^atton  of  any  portion 
of  the  Amiy  of  the  United  Stnto-*,  to  bo  used  as  a  p<ilitw  force  to  keep 
the  peace  at  the  [kjUs  at  any  election  held  within  any  StntP."  And  the 
Army  Apijropriation  Act  of  the  following  year  i^ontjiined  a  sitniliu* 
provision,  with  n  proviso  to  the  effect  that  nothing  in  it  shotdd  be  con- 
strued to  pi'<'vent  the  utw  of  troopK  "  to  protei-t  ng>in>*t  domc*itic  vio- 
lence in  each  of  the  States  on  application  of  the  legislature  thereof  or 
of  the  executive  when  the  legislature  ran  not  be  convened."  This  le^- 
islatlou  was  adopted  in  view  of  the  existing  law,  nuthorizing  the  iwe 
of  troo]»  to  keep  the  pea*"e  at  the  poll*.'  The  latter  wa*  expn'^ssly 
repealed  February  srh,  ihT»4. 

The  use  of  the  Army  as  ayf'Wr  cmnltatus  has  umloubtedly  been,  for 
the  present,  done  away  with  by  the  legislation  of  ISTS.  The  Con»*ti- 
tution  doe.s  not  auihori/e  its  use  in  this  way.  and  there  i>  no  act  of 
Congress  expressly  authorizing  it.*  Formerly  It  wa.s  regiirded  tut 
entii-ely  legal  that  it  should  he  so  used.  "The/»f>*<^  cmuiUitnif,^^  said 
Attorney  Cleneral  Cnshing,  "comprises  every  person  in  the  dijitrict  or 
county  abuve  the  age  of  tifteeii  year>,  whatever  may  Ix"  their  tx-cupa- 
tion,  whether  eiviliaus  or  not:  and  including  tht'  military  of  all 
denominations,  uiilitia,  soldiers.  nuLrines.  all  of  whuiu  are  alike  Iwund 
to  o)H>y  the  cuuiiuands  of  a  sheriff  or  niarslial.  The  fact  that  they  arc 
orgnnized  as  military  Iwdies.  under  the  immediate  couuiumd  of  their 
own  officers,  does  not  in  any  wise  affect  their  legal  chanwter.  They 
are  still  the^j<w^<  (x-mitutur.  (XXI  Pari.  Hist..  \>\).  'llli.  HNS.  per  Xjonl 
Man.stield.}"'  It  is  to  be  noticed  that  Mr.  Cashing  held  that  the  mili- 
tary forces  were  Iwiund  t(»  obey  the  couuimrids  of  the  sheriff,  as  well  Od 
thiw  of  the  marshal,  while  Attorney  ticnoml  UeveuB  bl'oiil<  to  have 
lKH>n  of  the  opinion  that  even  the  marshal  had  the  right  to  sumnion 


I  of  AiirillTH.  1S7H.  ill  n^nl  to  the  .\nny  A|<nr^ij 
rttfOrJ  IM  a  tiill  "'  to  prutiibit  ruililary  \nXnrlvrv 
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'  S4»  l*reiiitli':tit  ilavc-M'r'  met 
atiuD  AvI,  audof  May  i:;,  1879,  iu 

HI  till'  plill)>.*' 

'  Ity  t^^tioit  WM.  lAtrv\»t^  Htaltite*.  committion^n)  eharffc^i  with  certain  dntW 
urulur  the  Civil  KiftlUc  [(vi^atiuri  «r«  viu|>uwi^n.il  "tu  miuiuoii  ami  call  t>.>  tlti'ir  iii'l 
thp  l>v*taD(lors  or  ;.fHn»r  mmitnto*  of  iho  proper  wmnty.  or  wicti  porlioii  o(  the  Und  or 
iiMVuf  (orcf^of  the  I'nittd  StMlr",  'ir  ti(  (ht-  tiiiUliu,  im  ini»y  U-  nvcrmfiay  U'  Hk*  pfr- 
foriiuuii-e  "f  the  duty  uitli  nlikh  thvy  tin.-  chiirmil."  It  will  Iw  noUiwl  ihut  the 
lain]  And  nuviil  fortx-a  tin-  here  pirnkfTi  of  *»  i|iiilf  dl-riru-l  from  the  [intnv  (VrifniiKtu. 
It  id  mIm)  to  l>t>  n<iliiv<l  thiit  till-  cii-<-ii>>ii>tislor  Iht*  iin-  of  lr>iii[iH  tinili-rlhi>>  H«.(-1ii>li  Imre 
Iweo  greALly  n'<luit-<l  l>v  tlie  iviR-ui  uf  Die  |<r'.ivii>iuiu>  of  thu  Kevi«e<l  Srulittt^  rvlatiuic 
to  rriiuw)  asainxt  tht-  (.■lei-liw  imnrhiM-.  And  in  no  in^  hns  tlie  (y^'tuiuueiuDer  • 
dimt  rontml  nvt-r  tho  tnxjpi'.     Thii"  would  N-  iinctiiiifliltilioiial. 

*fl  (>I>iu.  Altv.  Oru.,  473,  Swalitu  10  i<!.,  HKt;  iiikI  Ihv  iniftruclioriii  of  .\ttoriR*y» 
Genf-nit  E\&iU  mid  Ta(t  to  I'nited  8latt-9  uiarshfds.  of  dale  Au^n-<t  ^Ih,  \^«K  ahA 
Sfpt^'uiber  7th,  W7tf,  R»]jwlively. 
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tbeu  BK  n  /MWMT  roiiiitnttut  only  vbrn  ihev  iHiuld  >»'  rtfiared.'  Hftving 
in  mind  the  indeppiideucr.  and  freedom  from  Intprferpm-c  Ity  tho 
StAteiv.  »(f  Lhi*  instnimenUlitii'!^  of  the  (iovcrnnipnl  nf  the  I'nitrd 
Suti>!«.  it  would  AppcHf  thiit  the  Aniiy  could  never  liiivo  hwn  r;uhJQct 
ta  tlie  f>uniiiinns  of  the  jiheritr.  Hut  in  view  of  the  net  of  Cotif^.»s  of 
18tS.  tiii^  ((iiei^iun  L*i  nut  nun  of  uny  pruL'tical  importunee. 

Called  forth  by  tliv  kh-v  uf  the  Army  in  the  [xditicnl  ulliiirs  of  the 
Southern  Slates,  the  leg'i^lation  of  lh7>i  was  fflven  h  very  genend 
effeet,  und  entirely  al>oliti.he(l  it*  use  tm  a  ^j****-  annitMtw^a  very 
dcu^irable  n?sult.  it  \»  trelieved.  Further  than  this,  it  inquired  that 
when  authority  to  use  tlie  Army  in  the  exeeulioii  of  the  laws  Ih  given 
hv  Htaiute  it  slmll  lie  dune  in  exprvs*'  lertiLs.  Legitslutiuii  uf  tliits  kind 
!»•  fuiiiid  ill  HI)  act  of  Congress  of  Mareh  ;id.  1H07,  now  coverwl  hy  the 
]a»^t  rlaio'C^-  of  tieetion  5'ilfT  (»f  the  Ke%'iM'«l  StMtnte>^.  iuilli(trizin>;  the 
Pre.'iident,  on  tipptti*Htion  hy  the  Icfjisliitiire.  or  governor  If  the  legis- 
lature eari  not  l>e  ■■oiivened.  U>  use  the  land  and  naval  foii'es  to  ^tippres:* 
an  insurrection  in  any  Slate  against  hn  government. 

The  art  of  1X07  provided:  "That  in  all  euHos  of  insiirrceiion,  or 
oWruetion  to  the  lawn,  either  of  the  I'nitwl  States,  or  of  any  indi- 
vidual State  c»r  Territory,  where  it  is  lawful  for  the  I'rosideut  of  the 
United  States  to  eall  forth  the  militiii  for  the  purpose  of  suppiv^^iiiig 
tmrfa  in(mriT»-tian,  or  of  euurilng  the  law-*  to  be  duly  oxeeuled,  it  shaU 
be  lawful  for  him  lo  i^mploy.  for  the  -^iirie  purposes,  such  part  of  the 
bud  or  naval  force  of  the  I'nitetl  Statics,  as  shull  be  judged  necessary, 
having  first  oliserved  all  tin*  prereijuisites  of  the  law  in  that  ros])ect,'* 

And  the  act  of  February  ■J^th.  171*5,  "to  proddc  for  railing  forth 
the  militia  to  execute  the  laws  of  the  L'nion,"  etc.,  iH'ovidctl:  "Ttmt 
whenever  the  United  Sutes  shall  ^m-  invaded,  or  be  in  ImminGul  danger 
of  invasion  from  uny  foreign  nation  or  Indian  tribe,  it  nhall  be  lawful 
for  the  I'resident  of  the  United  States  to  call  forth  smli  number  of 
the  militia  oF  the  State,  or  States,  must  convenient  to  the  place  of 
danger,  or  sci'ne  (if  action,  n^^  he  may  judge  necessary  lo  re(M»l  such 
invasion,  and  t<i  issue  his  onlers  for  tliat  purpose  to  such  officer  or 
officers  of  tin-  milttJa  as  he  shall  think  proper.  And  in  ease  of  nn 
ilisTirreetion  in  any  State,  against  the  gi>vernnicnt  fhercof,  it  shall  be 
lawful  for  the  l*i'esidi'til  uf  the  United  Stales,  on  application  <»f  tiie 
legislature  of  sueh  Slate-,  or  of  the  executive  (when  the  legislature  can 
not  be  (•<invenrfi),  to  csill  forth  sneh  nrmdier  of  the  miliiia  of  any  other 
Stale  or  State--,  as  may  be  applied  for.  a«  he  may  judge  suthcient  to 
suppress  sin-h  insurrection. 

•Mnrf    •    •    •    whonever  the  laws  of  the  United  States  shall  be 
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oppofwd,  «r  Uic  exei'iition  thereof  obn^triK^tEHJ,  in  any  Stiit**,  hy  com- 
binations too  ])(>werfui  to  be  suppiVKsed  by  the  ordiniiry  rours**  of 
judicial  ])i*oc<HHlin^s,  or  by  tbt*  ]x>werK  vcxted  in  the  luan^huU  by  tbis 
act.  it  tjbHil  U>  liiwful  for  tbe  Trej^idiMit  of  tbt;  l'nit(Kl  Stales,  to  coll 
furlb  tbe  iiiitiliu  of  siu'h  State,  or  of  any  otJier  State  or  States.  ii>  umy 
hi.'  n<.'i-ertNary  to  .stipprejss  suvli  coinl)inutioD«t.  and  to  ciiiii^ie  the  Iaw6  to 
bu  duly  exLU-iited:  and  tbi<  um-  of  militia  no  to  Ixt  t-alled  forth  may  be 
coiitiiiiied.  if  iii%vs(*nry.  until  the  expiration  of  thirty  days  after  tbe 
comuiunceiuent  of  the  tlieu  iiuxt  i«u»>t4ioii  of  Cungi-eHs."' 

'  Attorney  Keneral  nifu^k,  in  an  opinion  dated  NvveiiitKT  30.  I960,  atul  ■ibin— inl 
to  Pn*Hli'til  Bui'hiuisri.  Hiiil: 

"By  tht-art  n(  INI",  yr«u  inav  employ  ducli  puUtaf  tii*-  laud  aiid  iiarfti  (oroM  

vou  iitay  jiiiltci-  iifi'fVNiry.  fur  tW  jiurfiuM*  of  fatt)>iitic  the  lnwa  lo  l>e  duly  extN;ut«<l, 
in  all  axiw  wWrv  it  if  lawful  lo  uh.-  lbt>  ruilitiu  for  lit*  eiium-  purpiw.  By  the  act  of 
ilVb.  I  he  militiu  iniiy  bo  i^lU-d  forth  'whciierp'r  the  laws  •-•(  tht*  I'nit^I  Staten  shall 
lx>*>piKMi*«l,  or  1J)«  vx^utioii  thrrtijt  ybstrwtwl  in  an V  folate,  by  comlnnatiijn*  Imh 
powerful  I")  ]«■  fliiiprenw'ii  liy  Ihe  oniitmry  raurw  of  iuAiciiil  prtx-ewiinga,  or  hy  ihi* 

Iiiiwer  vertU-"!  in  llii'  nmmhiiU.'  Thic  iiii|iofsei'  npuii  Ihe  l'i»'?'i<lenl  thr  iwilc  mij«»ni«i- 
jiHly  of  lUi-idtn^  ulu-tlior  llie  vxi|ivi"y  I'h*  Hriwsn  whieli  nwuirw  iht-usvof  niihtary 
fiine.  utiil  in  i>r<>piini>>n  lo  the  iinvnilii'le  "f  that  nvixitipiliilily  will  )■(.•  hiir  can'  nuL 
tO"Vfn"lei>  the  liiiiit."  uf  hi«  lo«\!  nml  ja-t  unthxHty. 

''The  Imux  referrin)  lo  in  tnv  ael  ut  I7H&  un*  rinuiifej'tlv  lhi>!N;  wlilch  an*  ailniinlM- 
tennl  liy  the  ju<l],n«uiiit  ex«^K.iitifl  by  the  niiniAteriul  til]iit't>'  of  llm  (.-ourttt  fur  tbe 
pnnitihmenr  <•(  crtnie  iifnin.-'t  lhf  United  Stwdtw.  lor  the  pniteftion  •>(  righb*  elaiinett 
itudtT  the  Fniend  ('•uii'litiilioii  and  law*i>.  wnd  for  Lhv  Miiforivnitnii  nf  utii'h  iil>U)iati<iiw 
ns  cojiu*  within  the  L-o^jiii/anee  of  llit-  Federal  jmli^'iary.  To  euinjM'I  olx-dience  l« 
thei^p  lawn  ihe  i-onrtj-  have  Huthurily  lo  imniwh  all  who  nljutnu-l  tlii-ir  nvnlar  :ulinin- 
ifltrntioi),  and  the  iuiii>lialt  and  thuir  deputies  have  the  rauie  ixiweni  ar  t-hen{ti>  utid 
their  detJiitii!«  in  Itie  rteverni  St»te><  in  execTillni;  the  Iawh  uf  tile  Stiittr^.  Them*  arvt 
the  iinlinarv  nii'vinif  iimvided  (or  the  exiH'riliori  uf  the  lawia,  uiid  the  wlitdc  xpinl  of 
our  inyrttni  is  uppoM.%1  to  the  euiphiviueiit  <>f  imy  oIIkt,  e&'.'upt  hi  viUK<>  o(  vxtn-ine 
nwewsity,  iiririing  out  of  v'n-ai  and  nniiunn!  i?ondii nations  a^iiMt  thitni.  Theiraircnfrj* 
inUKt  continue  ti>  Ih'  iuhiI  nnlil  their  ineainuity  to  i^o]h-  wilh  Iht!  jaiwer  oii|h)cm<4I  to 
them  xhajl  lie  plainly  demonstrau*'!.  It  i«  only  »^m  eletir  eyideiico  to  that  efie<l 
that  ii  militarj'  fonv  »»ii  In-  (tailed  iiil'>  the  (ielil.  Kven  tJien.  itif  operations  niUHt  Iw 
purely  defenwre  It  i»ii  wippniia  only  suih  iv.ni  hi  nations  a."  are  fonnd  diniily 
np|MMnne  the  lawi^  and  ot)c<mii-tin)!  thv  esocutiou  llieivof.  It  eau  do  u<i  luon.-  thiia 
what  ini^ht  and  ought  to  he  ilone  hy  a  eivil  pfj»/,  if  a  civil  jmiw-  ikhiM  he  miiv^d  larife 
enouijth  to  meet  llie  Haute  opiMaiitiiMi.  IJn  such  oeeaMJonH  unpti-ially,  the  uiililary 
IMiwcr  niii!<l  l>e  kepi  in  ftrici  fuljoixliiiation  to  tliu  eivil  authonty,  sincH  it  in  only  ill 
old  of  the  latter  that  the  former  ran  ai-t  at  all." 

0)1  the  ir>th  t)f  April,  ItUI],  I'resiideiit  Lincoln  iiwuM  a  proi-laniation  •leclarinii  that 
the  law."  of  ihn  I'uiltd  Hlatw  were  opi>o»-e>l,  and  thvir  yxwrntion  ol»tnicte>l.  in  S<.iiith 
Cnn:dinn,  (it'orBiii,  Alahania.  Florida.  >Iiwni*ipiii.  I^mb-iaiia,  and  Texiu- t>y  combina- 
tiutiM  I'to  [Hruerful  to  In-  i-u|ipfvnM.'d  hy  Ihe  ordinary  eoiKx^  of  jmliiiHl  pr>.Mix^^liniEs. 
■ir  by  the  iiowere  vtvtud  in  tiie  niaraluiU  hy  law,  and  eaUUig  forth  the  militia,  tu  tliu 
nniTilier  of  77>,0OU,  to  aiippFMs  said  com  hi  nation*,  and  to  catiw?  the  law*  to  he  dtUjr 
exwule*!. 

And  on  Ihu  3nl  uf  ibiy  llie  PrmdfUl,  hy  an  a»«umptiun  of  |K»wcr  not  vort«I  m 
llini  hv  the  (.'ontttittuion,  i»med  the  (ollowiui;  pmclanialioii: 

"  W'hfn-Bw  wxiatinii  exieenciMi  deioHni^    innni'ilijite  and  ailojiiale  intiuciiTwi  tor  tlw* 

Rroteciion  of  the  iialrotml  Coi;»<til.ulion  ttnd  the  {m>i-rv-alion  of  the  national  I'niifn 
y  t!ie  fluppreasi'in  of  Iheiu«iim-ctionary  lomhinittioni?  nowesiMing  in.H'Vcrnl  .''tnf»« 
forop|MiHizi>;  the  lant  of  the  I'nioii  utid  iilwtnirliriK  tin-  rxcHulion  Ilifri-of.  In  wliteb 
eml  a  niililarv  font  in  a^lillttoii  to  that  ealh-il  forth  hy  luv  pr'H.'laniHiion  of  thtr  tlf* 
leralh  day  ni  April  in  the  pa-w-in  veMr,  iip|ioiiT9  to  heliidwiH-nKahly  nwn^Jury: 

"Now.  therefore.  1,  .Xhraluun  !.nie<ihi,  I'tviidwd  of  llie  1  iiin^l  Stale",  and  C*»xf 
mander-in-Chief  of  the  Annv  and  Navy  lln-reof,  and  ol  the  militia  of  the  M'v«nd 
titateit  whvn  called  into  aclun)  wrviic,  dit  hereby  oall  intu  the  M-rvicu  iif  tho  rniltMl 
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This  lastscftion  wfts  ropealwl  by  art  of  July  2ti.  ISttl.  **to  provide 
for  the  suppre,'*sion  of  ihi'  iTbell'uin  against  wild  resiMtiinw  to  iUf  lawa 
of  tin-  rriiU'il  .StHl4's."  vie  in  whicb  tlieri-  wasoiiacted  lejrislarion'  now 
transfcrrt'd  lo  ihc  KovUed  Slatnti's  as  sirtioii  "»'Ji»8,  viz: 

•"Whenever,  by  reason  of  unlawful  ol>*itriirtioiw,  ronibiiiationn,  or 
awt'rnbla.iifes  of  per^mtw.  or  relH-lItmi  Hfrainst  the  Hiithnrily  of  the  Gov- 
erniiit'tit   of  the  Tnited  Suites,  it  shiill  In^come  iiiipiiii-tiealjle,  in  tho 


P 


States  fnr(y-two  ihniimiid  and  thirty-four  valonteers.  to  eervf  (or  the  period  of  threo 
years  o&lm  ^oon^r  dwbaT^cd,  aorl  tn  Im*  mimt^rLHl  Into  ^crvki-  hh  infiititry  bikI 
Mvalrx'.  The  |)n>i>ortirtnt<  of  each  artn  am)  tht*  iletAilx'tf  i-nrolhiK^iil  hikI  uivxiiiiA- 
lioii  ft*ill  1h'  iiiu'Ik  Kiinn  II  tiiroiiKli  tlit.'  UupartiuL>iil  of  War. 

"  And  1  al«o  ilinvt  thnt  the  rtmilar  aniiy  ■>(  thi-  L'liiti-d  .'^liitiw  bt-  inorfAALil  l>y  the 
Hr]<]iti<iii  of  eichi  rfjiniH-nlf  :it  itifHUtry. 'inf  rcjriiiifnl  ipf  •■iivnlry,  kihI  •uif  nvinii-iit 
ofsrcilkry,  ijtakitijt  aU'Wi'tlivr  u  iim\itiiiiui  u^ivrLiaai-  iiK'n.-»M.-  vi  tuviity-tuu  th<ju- 
mrid  fcvvn  liuiidrod  iimi  fmirti-cti.  ■iftiivra  and  ciiliflcl  mfH.  the  ■Wtulli' of  whitrb 
irii.~ri.iuv  wilt  silnn  lie  tiindi?  Icnoivii  thntUK'i  lli^  rV|>»rtni*-iil  n1  War. 

"And  I  ftirth4^>rdin-<i  Clio  ciilii'Uiit'ut  fur  iiitl  It'tw  than  ouk  or  uiuiv  tbuii  three 
yi-ftnt,  of  eishtccu  tliDtiJuiiid  Mtiiitcn.  in  itiiililioii  i<i  Hit-  i«r«>*-nt  (nni*.  dir  the  tinval 
*en-ii-i*  of  tliv  [.'i))t«.ol  HtMtiv.  Till-  dvlniU  <•<  thi-  rnliKtrufiit  utnl  itrpuiixiition  will  lie 
inadt*  kiKtwu  cliniiiifl)  tlic  DiiE>ur(ni«*[it  ut  tliu  Xus'y. 

"Thtr  i«l)  /ijr  vulitiiiivrs',  l«.-n:-l>y  iiiarU-,  Hnd  the  dtrwtbn  for  the  bK^eose  ol  the 
ivifiilar  arniv,  kih!  fur  Ihi-  miliiitriifnt  i>f  Hmiiiiin  Iii;re1iy  givam,  t<>gt-lh«!r  with  lli^  plan 
of'iniiuii/^iifi.'iiii'logitclkirilii.'votimki-n'aiKl  forlhi'  rctnilartortfeabcrel'yunth-'riiii-d, 
will  hi-  stihinittni  to  I  ■.iii|rri\*>  nj"  fli«m  n^  a»«*eniMo<l 

"In  th^  iiifHiitiiiif  I  fMriii'xtlr  invukr  tliv  <->MF|Minition  nf  all  ({ikhI  t-itiietui  in  tlie 
nicn:<iircp  hcniliy  aJujiU'il,  (or  tin-  idff-trtnal  Mijiprtiwion  of  unhiwfnl  viult^Jire,  for  (he 
hiilKirtliil  i"riforwnn*nl  uf  futidtitLitionttllawi',  ami  dirt  lie  f|w«'di('ctjMi'»ihli*  n-xtumliiiii 
0/  puii'v  iLud  order,  and,  with  tliLvii',  of  buii|(tiivae  and  prosiHrricy  tbruujihuut  the 
cotinlrj-," 

'The  following i-stnu-t fnim n upt-wh  iit St^phini  A.  P<>iigliL»,  di-Mvprvd  in  theSeiiale. 
Man.-h  t5th,  IStil,  oxjjlainti  lhi>  nL>o(»vity  for  ihig  knirilati'm:  for  If  Stephen  A.  Doutflas'i 
view  wii»  I'oms'fl.  tluf  Pn^iitL-nt  rtood  '*jrt'ly  in  iil-i_iI  ut  further  jtower: 

**B<il  M'l!  iin.-  lolil  tlwl  ill!.'  I'tVMiilt'nt  i»  goii));  ti>  )'i)foro<.'  tlie  iawia  in  the  M'Ci'ded 
Stalvr.  How?  Hy  mlliiiir  out  ihi-  ndlitiii  and  uwnji  tlio  Ariuy  and  Navyl  These 
teniuiurv  iitk''ilif(rtH'lyunt1ii.H  rii|>]4iiillyn.«if  wo  wem  ini>nii)iliiry  (iovemment  where 
martial  law  wu»  the  only  riilrof  nrtinn,  and  the  will  nf  the  niniiarch  w&n  thi*  oiiiy  law 
to  tlie  mibji-vl.  Hir,  tho  Pnwidi-ni  <-iui  not  n*<t  the  Aniiy,  or  the  Navy,  or  the  unliliii, 
for  any  pnrfi<«<-  noinnllmrixiil  hy  law:  and  then  he  nin.-«r  dn  it  in  thi^  mannor,  and 
onl)  in  thif  ntunniT,  iirrBirilwd  Ijy  law.  What  in  Ihat?  If  thero  \tf  an  ifi.tuirvition 
to  uuy  SiatL'  aKaliit-l  itu-  Iiim x  and  atithuritieo  iben-of.  the  Pre>8iii(?Qt  4-aji  uin;  tho  luili- 
tary  tr»  put  it  ibiwn  only  when  railed  iipi-ri  by  rhe  State  IcijiHlatiire,  if  it  l>e  in  spiwion, 
or,  if  it  ^an  not  In*  nmvi'nwi,  liy  l!ti-  governor.  lie  tan  not  interfen-  «\u-*fpt  wbeu 
requtwied.  If.  on  the  contmry,  the  iumrroeUou  be  aKiiituft  Ibe  lawa  of  the  L^uited 
States  infftitid  of  a  State,  tbeji  the  Prtwident  t-an  tiw  the  lIlilitur^-  only  an  a  pfon/ 
ormiintwi  in  aid  of  the  marshal  in  Huch  iiuw-*  a^  are  so  entreiwe  that  jiidii-ial  aiithnrily 
and  the  power  of  the  luan^bal  ■.-an  nut  put  down  the  ol»itru<.'ti'jn.  The  military  can 
not  be  ustyl  in  any  case  what^-wr  exrcpt  iii  aid  <>f  civil  pnjwsw  to  aasbl  the  innrwhal 
toexeeiite  a  writ.  I  shall  not  i|iM(e  the  lawH nt-on lliissubjyrt;  but  if  gentlenxen  will 
refer  to  the  m-tn  of  L7i)fi  and  li*07.  they  will  llnd  that  inider  the  act  of  l"iW  the  militia 
only  oonlil  lie  called  out  to  aid  in  the  enforwmient  of  the  laws  when  re.^i]*leil  to  -.iidi 
an  extent  that  1h>-  i]iar>*hal  could  nut  ovenxmitf  the  oI>«tructif)n.  IJy  the  act  of  IHii", 
the  ['rwiiJent  in  aulhoriaeil  to  wu  the  Army  and  Xavy  to  aid  in  eiifon-injr  tlin  lawn  in 
all  cajw  where  it  wiw  before  lawful  tn  lute  the  miUtia.  Ilenpelhe  military  power,  no 
matter  m  hether  Navy,  regulars,  volunteere,  or  militia,  can  be  need  only  in  aid  of  the 
civil  autlioriliev. 

"XoWj  sir.  how  are  you  soinf;  to  create  a  case  in  one  of  thcMisocrtled  States  when^ 
the  I'rwtident  would  Iw  aaUioriiied  to  call  out  thu  military?  Vou  umtrt  firet  procure 
a  writ  fMm  tho  judja'  dt^crihinf  the  crime:  you  must  place  tliat  in  the  hands  of  the 
marvhal.  auU  he  rnut^t  tn<t;t  ruoh  oh«tmctiuiM  a»  rvnder  it  LmpoMSitdc  (or  bim  to 
OXL-cutv  it;  and  then,  and  uut  till  then,  can  yon  call  u[)Oti  the  tuilitar)-." 
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judgment  of  tiie  PrHKideiit.  to  enforcp,  by  the  i»i"dinarv  fourtw  of 
judiriiil  prtifet-'diiipf.  tlio  laws  of  ihn  I'liil-ed  SUiU-m  within  any  .State 
or  Territory,  it  shall  he  lawful  far  thi'  Prnihidein  hi  call  fnrth  ihe 
niilithi  <if  any  nt'  all  the  Statf^'^.  mid  lo  oinphiy  such  part>  of  thi>  land 
and  naval  forro'^  of  the  rnit*"!)  Stah'.s  as  he  may  dopiu  nwpusarj"  to 
enfoive  the  faithfid  execution  of  the  lawn  of  the  United  Stntpw,  or  to 
supprpjiK  sui'h  ivhellion.  in  whatwcr  Stale  or  Territory  theii'of  the 
laws  <if  the  Tniled  Stales  may  ^h;  forcihly  opposed,  or  tht^  excciitioD 
thi'ivof  forcibly  (ittNtHK-ted.*' 

Of  th*'  lejrislation  intend«l  to  invest  the  Prexidont  with  authoritj*  to 
nmko  use  »f  ilio  Army  iti  the  execution  of  the  hiw^  ihw  is  th*}  nioni 
fre^jtiontly  appealed  to.  In  1878.  after  (he  pussujfe  of  the  legirilation 
of  that  year.  alHJve  eilcd,  Attorney  CK-nentl  l>evenh  gave  his  opinion 
that  under  seetion  5'21*S  the  Pit.'si<lenl  niifjht  use  the  Amiy  to  suppresi 
*'orjninized.  armed  and  fortitiwl  re-<isiance  to  ihe  collection  of  ititeriial 
revenup  itk  Kaxter  County.  Arkaiifiat*;"'  and  in  (he  same  year  the  Pres- 
ident issued  his  piHK'laination  warning  all  persons  in  the  Territorj'  of 
New  Mexico  to  desist  from  tho  oikstruction  of  the  laws  of  the  Unitt.'^l 
Statpi?,  which  by  reason  of  iinljiwful  ns>teniblagCH  and  canibinalions  of 
persimf-  in  arms  it  had  bpconie  impracticable  to  enforce  by  iho  ordi- 
nary course  of  judicial  proceeding— such  proi-lamatioii  being  by  law 
rrquiiiHi  before  the  luilitan,'  forcetn  could  be  used. 

In  ISS'J.  it  a])p4'arin(r  that  the  enforcement  of  the  laws  in  the  Ter- 
ritory of  Arizona  was  "oljstnict/'d  and  resisted  to  such  n  degree  by 
powerful  eouibinations  of  outlaws  nn(!  criminals,  with  whom  even 
(tome  of  the  lonil  officers  are  alleged  t*>  l>e  in  league,  that  a  state  of 
lawlessness  bordering  on  anarchy  may  be  said  to  prevail,"  Attorney 
Geneml  Brewster  held  that  the  contingt?nc}'  was  amply  provided  for 
by  section  .limits.* 

In  iSS9.  Attorney  (ieneral  Miller,  in  an  opinion  reUting  to  re^ript- 
ance  to  the  enforeemeni  of  the  laws  in  Indian  Territoi-y,  said  that  it 
was  certainly  competent  for  the  President,  under  section  .')2!tS,  to  direct 
the  milituiy  force.-*  to  render  such  aid  to  the  marshal,  upon  his  request. 
iw  might  he  necessary  to  enable  htm  to  maintaiu  the  peace  and  onfoi*c>e 
the  \ii\rH  of  the  L'nito^t  State-  in  the  Territory.' 

In  I8!l;i.  the  President  issued  a  proclamation  declaring  that  by  reason 
of  unlawful  ohstrnctions,  combinations,  and  iw^emWages  of  perwo^, 
it  had  iH'come  impracticable  to  enforce  liy  the  ordinary  coui-»e  of 
judicial  proceedings  the  laws  of  the  United  States  within  the  District 
of  Wyoming,  the  I'nited  States  marshal  being  unable  to  execute  the 
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pronttwi  of  the  raurt^t.  nnd  i-nmnmiulin^all  |)oTsonM'iif^^Hl  in  rcsiMt- 
ani-otu  thii  laws  and  the  prooeAsof  the  Ignited  Stal^'sooiirtstodispP'rsf,' 
On  tho  -Sth  of  July,  1.S&4,  the  President  Usued  the  followinjj  pmcla- 
mation : 

"Whi'i'Pjis.  t»y  rrajMJii  of  unlawful  ohstnjrtions.  combiuutions  and 
n-ssenihlajfeb  of  jwrsoiw.  it  han  hfi'otiie  inipnu-tiralilo  in  tlii'  judgment 
of  the  Piviiidont  to  i^niorce  hv  the  ordinary  cours**  of  judicinl  prcH-etNl- 
ings.  the  Iflws  of  the  United  States  within  thp  State  of  Illinoii*  and 
espt*»'inlly  in  the  i.'itv  of  Chicago  within  Miid  State; 

"And.  wliereas.  for  tin-  purpo^^e  uf  fnfnn-iuj;  the  faithful  exwutinn 
of  the  law,"  of  the  I'nited  States  and  protecting  itx  property  and  return'- 
ing  oKstru<'tions  t<»  the  I'uiti^d  Slates  mails  in  the  Stnt<*  and  eitv  afore- 
said, the  President  has  employed  a  part  of  the  military  foives  of  the 
United  Stales; 

"Now.  therefore.  I.  Grover  Cleveland.  President  of  the  United 
States,  di>  hereby  adnlorli^h  all  good  eitlzens  and  all  persons  who  may 
be  or  may  eouie  within  the  city  imd  State  HforB^saitl,  agaitiHt  aiding, 
countenaneing.  encouraging,  or  taking  any  part  in  such  unlawful 
olkst  met  ions,  conibiuatioiiM  and  a.-.^eudilatres;  and  T  hereby  warn  all 
porsoni*  oiigag»'U  in  or  in  uuy  way  coniie^^ted  with  such  unlawful  obstruc- 
tiuiw,  eonibinations  and  asH^niblases  tt)  disperse  and  retiiT  peaeeably 
to  their  respeetivc  abodes  on  or  before  twelve  o'clock  noon  on  the  ninth 
day  of  .hily  iii-st»iic. 

"Those  who  di-?iTgard  this  warning  and  persist  in  taking  part  with 
a  riotous  uiob  in  forcibly  resisting  and  obstructing  the  execution  of  the 
laws  of  the  United  Htatt>,  or  iiitflrferingwith  tho  functions  of  tbefiov- 
erninent  or  deftixiyingur  attempting  to  destroy  the  proiH'rty  belontfiug 
to  the  United  States  or  under  itA  protcution,  eun  not  be  regarded  otlier- 
wiee  than  hh  public  enemies. 

''Troops  employed  Aj^ain-tt  sueh  a  riotous  mob,  will  aet  with  all  the 
Rioderatioii  and  forbearance  consif-tenl  with  the  acconipli^binent  of  the 
desired  end;  but  the  stt-rn  nein>s>ilies  that  confront  thi^ni  will  nut  with 
certainty  |ii-rniit  dlserlniiimtion  iH-lween  guilty  parlieipants  and  those 
who  are  mingled  with  them  fnjtu  cunoaitv  and  without  criminid 
iiitont.  The  only  safe  t:oui-so  thei-cfori>  for  tiiosc  not  actually  ualaw- 
fullv  participating  if*  to  abide  at  their  liomes.  or  at  lea»l  not  to  be  found 
itt  the  neighborhood  of  riotous  arweml>lageM, 

"Willie  theri'  will  1«>  no  he.-sifalion  im'  vacillation  in  the  dociMivo 
treatment  of  the  gniltv,  this  warning  i»  ci^pccially  intended  to  protect 
and  save  die  innocent.''' 

And  on  the  l^th  uf  July  the  President  issued  the  foUowiug  proeln- 
niation: 

"Wherea*.  by  rea*ion  of  unlawful  obstructions.  coml)inations  and 
assemblages  of  persons,  it  has  Ijecouie  iuipracticable  in  tbi-  jndjriiicnt 
of  the  Pre--ident.  to  enforce  by  tlHutrdiimry  t'our.-<>or  judicial  pi-oceed- 
iiigs  llic  taws  of  the  L'nited  States  at  certain  points  and  pKiccH  within 
tlw  States  of  North  Dakota,  Montana,  Idaho,  uashington,  Wyoiiiiug, 
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C-olorndn.  finil  CiiMforniajiml  the-  Tprritorie-  of  I'tahand  New  Mexico, 
aud  fsi^ccially  nloiiK  thr  liiK*»  of  such  ruilwuyti  Inivprsiug  i^wid  States 
nml  Ti'rritorieM  us  mv  iniHlury  roiuLs  nnd  i«)st  routi-.-*  uiid  Hri'  eiigMgi^d 
in  iHterftatf  conimt'n-i'  hikI  in  parrying  United  States  mnils: 

■•And.  whcrra-s.  for  tlir-  purptiHp  of  I'nfuri-inp  t\w  fHithftil  exeeution 
of  tlif  Iuw.>of  iIk'  I'niti'd  States,  nnd  protectinff  proportv  IipIongiMy 
to  th<'  t'nitpd  States  or  under  it;*  protection,  and  of  preventinjfobstriu-- 
tions"  of  the  United  State.-  mail.-"  and  of  coMiuierte  between  the  Stales 
and  Teri'itories.  and  of  sefiiriiiL'  to  the  I'liitt-d  State?*  the  ri(;Lt  guar- 
anteed liy  law  to  tiie  ut*e  of  aueli  roads  f<ir  po.'^lal.  uiilitury.  naval,  and 
other  government  serviico,  the  President  has  employed  a  imrt  of  the 
military  forces  of  the  Tnttod  States; 

"Now,  therefoi-p,  I.  Grover  Clevoland.  Pi'e«ident  of  the  Unit«d 
State?<,  do  hereby  evmTiian<l  at!  |>er»onji  engaged  in,  or  in  any  wav  con- 
neeted  with  !*ueh  unlawful  obstnu-tioDs.  eombinntioni"  and  asfenimages, 
to  dif-pei'w-  and  retire  pertceably  to  their  respective  bIkkU's  on  or  before 
3  o'clock  in  the  afteruooa,  ou  the  tenth  day  of  July  instant.^ 

It  desenes  notiw  that,  us  appears  by  the  proehimation  of  July  Sth 
itfielf.  the  military  forces  wen>  calbnl  into  use  b^'fore  the  proehimation 
mm  iKMued.  Wbeuever,  in  the  judgment  of  the  President,  it  beoomos 
necessary  to  use  the  military  forces  under  the  title  of  the  Kevised 
StatuUw  to  which  sei-tion  b2*.*s  Indongt-.  lie  is  reqiiiivd.  by  section  53(K>, 
to  it)«tttc  his  proelatiiation  eiimniundiug  the  tnoiirgent^  to  dwperMe  and 
retire  jwiR-eably  to  their  rcsix'ctive  abodes  within  a  limited  time.  Uut 
it  might  be  that  the  object  of  the  employment  of  iroopti  would  not  tie 
the  tlispersal  of  innnrgcnts  but  the  overcoming  and  arrest  of  p^-rsona 
viidating  and  defying  the  laws  and  judicinl  proceedings  of  the  United 
Slates,  or  tlie  prot*^ction  of  the  instrunii-niulities  <if  the  United  States, 
such  as  it«  treasury  or  rnail?-.  and  that  the  iinmeiliate  use  of  the  lroo|)s 
would  be  necessary.  This  suggi'sts  the  iinportairi  ipiefttion  whither 
there  is  not  authority  for  the  iit^n  of  the  .\rniy  in  the  execution  of  tJie 
laws  other  than  that  which  is  dorived  fi'om  the  ConsTitiition  through 
the  medium  of  stAtuten.' 


'The  ililtpn,iit  nt-ii*  o(  U^ii^liition  authori^intr  the  employment  ot  Xroojm  hi  the 
fnfynfiiH'iit  ')t  ihc  liiwsiirt'  irivcii  in   tin-  .\hiiy  rt'srululi'm"  lAnirlt-  LII),     Stv  nho' 
IMvbi'f   Miiilary   Lixvifi,   CliH|ik-r   \X  Wilt,' ami  U'iiiUir«i)i'»   Miliury    Imv  and 
PnrtnU'iit",  \>auv  1-H7,  rf  <"'/■ 

Till- not '■(  ls7K»ii4l  tlic  cinftiiuiinnal  anil  fiataton- )»mvi(fi<iiit<  uihIcMmoiI  lo  be 
t'\ix'|tU-'l  (ri'tn  ittf  iiriil)il<ilii>n  witv  jitililishetl  to  \hv  Aniiy  i»  a  )^«-nenil  i>nU>r(n»n] 
(ht>  htii<l<|Uiin«'n^  of  tbt-  -^ruly,  a  pruvWiin  of  uhicli  ntiuirwl  ihitt  ii}>Lilfiiiti*iiJfi  for 
the  uce  <if  troo|H«  ifhuuld  l>f  fopwiinftil  (or  the  iKilon  of  tlif  lYcsHdi-ni,  Tlii-  wii»  Mit>- 
M-iliii'iillv  nnwlifiei]  liv  thv  War  lK-|)HrttiK-iil  in  tliL-  ii>Ili>witi(t  imrtnii-tkniii  In  timitfral 
Onl: 

"  In  «M  riniritnictin  rfiTnmamU-r  if>iiiuhnriie>)l'i<bAregmnl  thi-lon^coiuinunicaiidtM 
llimtiuli  inlrrm"liiit<:^  rliniim-ln,  xnil  ihhv  tchrgntjili  alin-a-t  In  !]»•  AVIjiilMnl   (IcnrTHJ. 

"Tliv  jjwrn/inHiit'i*  tun- !»  iiolfU|>[MWil  lottpt'ly  ture|>i'1liltuiu\»^il>ll^••[  l»rt'ijni»*ni 
u^nincl  LiiilO'l  Slnlt*  lerrilnry,  nor  Ut  iinileoiion  nf  rnhfrf  r^iatoA  |imjfrty  nnlmit 
VKilt-Dre.  A"  It  riLiM-iiniHy  (Ifffiiil  liin  limiw  iLttHiitHl  a  nihlK>r,  w>  Lh«  Lnit«<l  Stal«S 
ina\'  <lefi4i*l  il»>  tn-tt)>iiry.  iiinll)>,  elv.,  mniJuM  lawlejv  viwU-ui-is" 

To  whivh  (.if-ix-nil  oVii  adile^l: 

"  An  it  is  iiiiiniwitili'  to  I'nilw-I  l'iiite>l  K(«li*  )tni|>crly  wittiinil   pnjltHiiug  the  ofO- 
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The  C'onstitutiun  of  the  I'nited  StHte.-*  require*  that — 

"The  rnitiil  Stalt*  shiill  sriianiiitci'  to  cvi-ry  State'  in  this  Tnion  a 
repiiblifan  form  of  jf(>v»Timicnt,ami  >hnll  jji-dtcrt  viich  of  tbcm  H^in!>t 
iniHHioii:  itmt  oa  uppiiratjon  nf  the  Ifjiihlatnrc,  or  of  the  exeL'utire, 
(whpa  the  IfpinlHtiiri' (iiiiiiot  Ik- r<»nveinMi.)Hpiinst  (loniPstitMiohTfC." 

Thert'  iirr  hen-  tliriH- jjuiirantif.s — the  giianiaty  i>f  ii  lepiililieaii  form 
of  government,  the  ^aninty  agMinsI  iuvasiort,  and  the  jfUBninty  iipiinst 
(loai(*Ntii:  viiileiH'e.  It  is  initMH-tanI  to  keep  l[iL>  in  niiad  in  coiiKidering 
who  in  lueaat  dy  the  United  Suites,  beciiuse  i(  m-i-his  to  have  been  too 
readily  iis«iumed  thai,  with  refei-ence  to  enrh  of  these  guaranties,  "  The 
I'nited  StuteH"  iiieanH  <_V>n}|rre-ss  only,  ami  timl  tlii'refore  L'diijjreKH 
tnilsl  jj've  life  to  each  <jf  therii  fiy  k-jrii^lalion.  In  iht'  rase  of  Texas  t\ 
White,'  the  Supreme  Court  held  with  refecent^e  to  ttie  goveniironi  set 
up  liy  ihe  exeeiitive  (h'pariment  In  Texas  aftfi-  the  irlH^lPion.  ami 
epeaking  of  tln'  ^jtaininty  ehiiise  of  the  Constitution,  as  foUows: 

**It  ift  not  iin[Ktrtsuit  to  review  at  length  the  mejiHurew  which  have 
been  Taken,  untier  llils  (lower.  hy  the  exeeutivi'  and  letjislative  detmrt- 
nients  <if  the  National  (foverninHnl.  It  is  pn)|H'r.  Iiowf-ver.  to  ohworvei 
that  ainiosit  iniiiiediat't^ly  after  the  i4}S!tatioa  of  organized  hnstilitiod, 
and  while  thewuryei  smoldered  in  Texn-^.  thf^  Pivsidenl  of  the,  United 
.States  is.-ned  his  procliinialioii  appointing:  Ji  provisional  govt^rnor  for 

cere  in  fibarsf!,  in  Chevii^wof  the  d«partnifnt  i->iir>iiian(]er  ihe  ]j[V('i>iUn|t  para(rrapti 
jmthoriKeM  lh«  nrotertjftn  of  wi  nffir'CFof  the  I'niietl  Siatet^  .-ivil  or  niiliian",  fmin 
vk>]wi(-e  liv  Uwletv  baniJB.  whil«  in  tht-  execution  nf  liie  office."  (f  iixulw  No.  IH, 
IK**,  ItepiJrtnient  of  Tpxiu'.) 

In  ia;i>,  two  <illi«-eni  at  tlie  Army  were  indirtrd  in  Texan  for  OHaotin];  th^  I'ntled 
Slatw  inar>ilijil  with  Iroojw  in  atrrMttiiiu  l»rt»i.iiM  for  vinilationfi  ct  Iti**  rewinie  I«h-s- 

'Tlie  word  "Sliitf"  a>  uh-iJ  lu^n^  liai- Im^ii  (■•iiiclmi"!  to  iiifludf  uii  orv'uniztMl  Tvr- 
ril«r\'.  At  the  lime  of  tlu-  viok-nt  liwimlc-n'  in  Xtw.MexiLi*,  in  isrs,  the  pnv^rnnrof 
the  ^^-rnldry  HppliLiI  tL>  ihi-  ri>--iili'tit  for  pnilwliim,  l>iit  tl»e  |>nM:liiiiiation  wliit-h 
WHM  it<»<ni-il  )>v  ifie  l'n'i>L<U'iil  KliHwr;  ilmt  llii-  uiw  of  tnii.>[M  wiuf  not  Im^-il  on  tbitt  ^ar- 
Rniy,  IkU  on  \hv  tH>wt-r  given  him  \<\  tin-  «mt»tc.  to  iw-  tht-  turi'l  ami  iinvtil  ftirctrs  lo 
riiiimv  the  *.'Xt.-i.'iiti<in  of  tin-  lawu  nt  tlm  t'liitt-d  Slalt,i^  wh*-n  liy  ix-)UM_'fi  <jf  tiiilitwfu) 
obstnirllonf,  i''>nitiiiitiIion:<iir  tii9<'L-nil)Im,'L>o(  pfr>w<[»<,  -t  rvtH-lli'miiiniini'l  thtfiiiilliur- 
ity  of  tlif  linvorrifd.iit  of  tin-  I'nitcil  Siittr.->,  it  iM-conim  irnjinu-tii-wMi'  lo  enfonv  the 
\>t<n>  of  till-  l'ni1i-<l  Sl;ilf]i  utthiii  Mtiy  St«lr  nr  Tirrili^rt'  li\  llii-  onliiiHry  i.iiurKL-  ol 
juilii-ini  [ipi-i/f-'liuvps.  Ii  vnu^  hi  thai  iiim-  hcVI  tliat  thevv'or<l  "fiiaii',"  hhumi-J  in  lh« 
piBranlvflftUw,  (lor-nnoT  iniliiiira  "Ttrritorj*,"  Imt  thin  view  titut  not  r-irux-iht-ii  iK-en 
tulhi-mf  to.  Thiiw,  l*itwi«leiit  l'!i*vi-liiml.  on  CJif  itli  nf  XuVfinlvr,  ISM.'i,  i)win"i  hiw 
pmi'innintion  on  the  rt'i^n-wiiiuti^m  o/  the  cuvtrmtr  o(  the  Tcrriiory  of  \Vii»ihii)^ton 
thiit  <loiiii-!itii'  vifilfurt-  i'xi!<ti-tl  irr  Ilmt  Ti-rrilorv,  Hr.,  mid  on  thi-  itth  of  Felinmrv, 
I884I,  lii>  iivmtiL  ii  ^iiiiilur  |iriH'l.ini»tion,  iiIm>  i^m  ific  Apitlii-ntion  ^^l  t\w  governor  of  the 
Terriliiry  of  WiL-ihintfton.  S),hIs[i,  thi'  jioveninrof  th*^  Tt'rriloryof  \Vyiniii[i(r.  Iiiiviiiic 
(in  IK8.))  ti-l'ym  I  ihe«l  to  iJif  S«-irctarv  of  Witr,  willi  n?fi-n'rnf  to  the  hnitMt  utlMi-k 
on  the  (hiiu'-t-  ciiijili-yHi  ua  mincre  "}>}■  the  I'nioii  I'niiilir  Ktiilvtiiv  Ojiiipauy,  th»t 
the  eoiiniy  auihi^ritnfl  were  [lowerlcs^.  ihiil  the  Ti-rritury  hail  no  miUliH.  iiml  ihiit  he 
hod  appliiil  to  (iciienti  Itoward,  at  <»iiiaha,  for  wiiilarv  aid,  he  wao  infomu-d  that 
twfuTv  It  I'onli)  Ih*  (Hveti  he  mudt  make  ap]iIi<mtion  Ui  xUe  Prenidviit  in  the  mnnner 
LndiivttHi  in  tht-  Cotiylitutinn. 

The  !'rci?idcnt  in  thcMe  catie*  c-ridptitly  ha.ted  hifi  anion  on  a  cDnstmction  of  [he 
wonl    '.Stilt"  "  Hultifivnlly  brvad  tw  includu  iiii-hoale  :<tatoe  or  unnuiiztxl  TwirJtyriws. 

Si-€  nl-u)  Piuti'hulV  Aiiu.  CaiumI.,  |>.  '^i, 

'7  WallnOf,  7IM,  7L*tl. 
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the  Stato.  and  providing:  for  the  u-sseiubliu^  of  li  convention,  ivith  A  view 
t<i  th<'  n-cMlahlishnient  of  it  ivpiiljlii-iin  jrcvfrmueiit.  timler  nn  anM-rttleJ 
constitution,  imd  to  the  n-stonttion  of  lh«  Slaif  1»)  htr  proiKT  vni- 
stitutionul  i-fliition:«.  A  convuntioti  vrns  ai*(xir(ltni;ly  ait^iniMi-d.  the 
con.stitiitioM  iimfnded.  flections  hehl.  iind  h  State  {jovernuient,  arkoowl- 
e^ging  its  tiljliyiitions  to  the  I'liion.  I'-fliiMiNhud. 

"WhetlHT  Ihv  nctioii  then  taken  was.  in  tUI  re?*pe(;t«.  waiTantpd  by 
t\w  t'oiiftituliiin.  il  '\ii  not  now  netwsnnry  lo  dwti'rnuno.  Thf  |x>wpr 
exvrcifst'd  hy  thf  Pn'sidi'iit  was  supfiowd.  (loiihtlpss.  to  l>e  dprived  from 
his  constitutional  funt^tions.  »h  roniniundor-in -chief;  nnd.  so  long  as 
th>>  war  (>ontinm'd,  it  t-aii  not  iw  donicd  that  Iw.  nii^ht  in.Mliiitti^  teni- 
|K>raiyguvi'rninent  within  in.surjfoiitili«trit-t«,  iM-cuiiicd  l>y  tin-  Xationai 
fbrcpo,  or  tnko  ntcusutvs,  in  any  StiLte,  for  the  r(wti.>nLtion  of  State 
govrrnnieril  faithful  totha  I'nioii.  enipU>yin^.  howovor,  in  such  i-ffortw, 
only  .*iich  niriins  and  ag«nlM  tis  were  iinthoriitpd  t»y  coiistinitiniml  hiws. 

"  But,  the  power  to  carry  into  effect  thp  elaua«.  i>f  {guaranty  is  pri- 
marily a  Ipgiwiativc  power,  and  resides  in  (.'ongnws.  '  I'nder  the  fourth 
article  of  the  Oonstitiition,  it  re.Ht.s  with  tVin^rcwM  to  deeiile  what  gov- 
ernment in  the  eRtabliahcd  one  in  a  State.  For,  an  the  Tnited  States 
guanmtee  to  each  State  u  repiililiean  jrovernment.  Congresw  mnst  nec- 
essarily decide  what  povenimeiit  i^  otiihlihheil  in  the  State,  before  it 
can  ^U^teiTinne  whether  it  is  i-epiihlican  or  not.' 

''Thi«  in  the  lrtn[;iia^je  of  the  hite  Chief  Justin',  .-tpi^akin^  for  thin 
Court,  in  a  ease  from  Khode  Ishtnd,'  arising-  fnim  (he  or^iniTation  of 
opposing  jfovernment-i  in  that  State.  And,  we  think  that  the  principle 
sanctioned  hy  It  may  la-  applied,  with  even  nion*  propriety,  lo  the  ca^e 
of  8  State  deprived  of  all  ri>;hlful  jfovernment.  by  revolutionary  vio- 
lence; thoujfb  necessarily  limited  to  cawes  where  the  riyhtful  jfoveni- 
ment  U  thtw  subverted,  or  in  inmiinent  danger  of  Ijeinj;  civeithrown 
by  an  opposing  ifoverntnent,  set  up  l»y  force  within  the  Stale. 

"The  action  of  the  i*i'esident  timsl.  therefore,  be  considered  us  pix»- 
visional.  and.  in  that  liffht,  it  seems  to  have  Iweo  regarded  by 
Congre.ss.'' 

The  period  to  which  this  decision  relates  wan  not  one  of  nomial  con- 
(litiooH.  H  was  a  period  followinjr  n  war.  An<l  the  locality  lo  which 
it  relates  hiul  Iwn  a  Stjit<>  in  rebellion.  I'nder  these  i-in-uni^lajices, 
the  immediate  rc-sionitiori  of  the  Consiitution  to  Its  full  force  wa*, 
dotibtlcs-v.  iniixissiblc.  The  [lower  exorcitM'd  by  the  President  might, 
therefore,  be  jiistiHcd  on  the  jfroimd  of  nwt'jwity — the  rii*ceH.sity  of 
establishing  some  tcmpornry  government — and  thii*  seems  to  have  been 
in  the  minds  of  the  Supreme  Court.     But  their  decision  does  not  go  to 

'  Luiher  t.  Bonlwi.  7  Howanl.  42. 
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the  extent  of  f«yinjr  that  under  other  condition*  the  IVesident  would 
not.  in  the  alweni-*  of  any  a»-tu»n  by  Conifre-fii-.  have  hjtd  devolved 
upon  him  a  duty  under  the  g-iiantnty  i-lau^^  of  the  Constitution.  Tlutt 
''the  power  to  carry  into  efftvt  the  e!ftU!*e  of  puamnty  is  piinuirily  n 
Icffislativo  power"  U  not  questioned,  but  that  "The  I'nitpd  States," 
OM  that  desijjTiation  is  iLs«Ki  in  the  jfuuranty  elanse,  incnns  C'onpvss 
only,  and  ean  never  under  uny  circunutance.s  mean  the  President,  is 
believed  to  bo  a  quite  untenable  po;iition.  and  doe«  not  .-MX'm  to  have 
be«n  intended  by  the  Supreme  Court.  The  fa<'t  that  the  power  i;* 
vested  primarily  in  Congreas  it*  not  equivalent  to  saying  tlint  it  is 
refuted  exi-hisively  there,  and  that  therefore  the  President  »-an  have  no 
power  under  this  clnutM*  of  the  C-onstitution.  even  though  Congre*-* 
should  fail  to  legislate. 

Moreover,  the  Supreme  Court,  in  the  case  of  Texas  r.  White,  was 
di»cuB8)ng  the  power  of  the  IVesident  only  as  Ut  one  of  the  thn-e  guar- 
anties— the  guaranty  of  a  republican  form  of  government,  and  if  wo 
were  to  construe  (he  langiu^re  of  the  court  to  mean  that  Congress  alone 
has  jurii»<iictiMn,  it  would  f>ecome  a  question  whether  we  should  apply 
the«ame  ]>rinciple  to  the  guaranty  agHini't  inva.sion  and  domestic  vio- 
lence. The^e  three  guaranties  are  in  the  same  clause,  and  "The  I'nited 
States"  are  re<]uired  to  furnisli  them  till.  Rut  it  tun  not  be  -.aid,  nor 
would  it  he  practicable,  nor  w  to  the  guarunty  against  dumo^^tic  vio* 
lence  bisloricaUy  true,  that  the  guarnntieM  against  invasion  .lud  dome!«- 
tir  rioleiurc  are  exclusively  in  the  bauds  of  Congre.ss.  To  hold  tltat 
would  lie  to  de!*troy  the  value  of  these  guumnties.  They  nrv  not 
limited  in  time  to  the  scjwiout*  of  Congress,  but  are  intended  to  )>e 
effective  at  all  times.  Who.  then,  is  to  furnish  the  guarunty  when 
Congress  is  not  in  session  I 

And,  further,  tin-  ]m)wit  t^>  furnish  the  pixitection  guumntoed  involves 
the  ^wwer  (o  coninmnd.  whi'cb  thi'  Pi-esident.  as  commandvr-in-cUiof, 
b]u>  over  the  military  forces.  Congress  can  not  cxenjise  this  ]K>wei*, 
and  therefoiv.  in  order  that  it  shall  l>o  exercised,  "The  United  States'* 
must  be  hebl  to  apply  to  the  President,  a»  well  as  tu  Congress. 

In  the  case  of  Luther  r.  Borden '  it  was  said  that  it  is  not  a  jutUcial, 
but  H  ]«»litical,  question  whether  a  certain  government  is  the  duly 
cfMiMtitutwl  governniPiit  of  ii  Slate,  and  that  under  the  guaranty  rlauso 
of  tbcOouHtitution  it  re.sts  with  Congress  to  decide  what  govermiiL'iit 
is  the  rstibli.^heci  one  in  a  State,  and  that  as  to  tbut  part  of  the  cbiuso 
which  n^late-s  to  domestic  violence  it  also  rests  with  Congress  to  deter- 
mine upou  the  means  proper  to  be  adopted  to  ftilHll  the  guiuanty.  It 
was  held  to  be  a  political  and  not  u  judicial  power.    Congress  might, 
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it  was  sHid,  if  it  had  dwiuwl  it  advt«ihle.  hsve  plat'ed  it  in  the  [xnver  of 
a  court  tu  di'i'ido  wbeii  tbe  contiti);oiify  bud  hap{>fiied  ubich  n^quired 
the  Fodwml  yovernmeiit  to  iut^Tfere.  But  Cotigrcss  tboiijflit  utber- 
wisi".  and  no  doutit  wisely;  and  by  the  act  of  February  2ii,  1795,  pro- 
vided, that  *' in  case  of  any  iiiisiirrection  in  auy  State  ugHiiir<t  the  go v- 
erniuerit  thereof,  it  «hBll  be  lawful  for  the  President  of  the  United 
States,  on  application  of  the  lejfij-biliire  of  such  State  or  of  the  execu- 
tive, when  the  legislature  L-an  not  l»e  convened,  to  call  forth  -^uch  num- 
Iter  of  tbe  aiilitiu  of  any  other  Stat**  or  State*,  as  niay  be  ai>pUpd  for, 
as  hi'  umy  judpe  suiiicient  tosuppre&»  swh  insurrection," — thus^pving' 
to  the  IMvsideiit  the  power  to  decide  whether  the  exigency  has  ariwn 
upon  which  the  Uovernuicnt  of  the  United  States  is  boiind  (o  interfere. 

TLetx'  %VHt>  no  (luestion  in  tbii*  cuse  as  to  whether,  in  the  absence  of 
any  action  by  Congrew*.  u  duty  might  not  under  the  guaninty  cluasc 
devolve  lui  tlu*  President.  As  ono  of  the  ways  in  which  »  republicnn 
govern] tu-nt.  once  established  in  a  Stiitc.  may  be  undangered  or  set 
aside.  Judge  (Jooley  uicutions  (he  hostile  action  of  some  foreign  power 
in  tjiking  military  [wsscjifiioii  of  the  territory  of  the  Stale  and  setting 
up  some  govcruuient  therein  not  established  by  the  peopK-  thpniselves. 
And  iu  this  connection  it  is  to  be  remembered  that  the  Hecoad  guamnty 
is  agiiin:§t  invasion.  But  Congress  has  not  authorljied.  the  Pn'nideat 
tu  employ  tlie  Army  in  repelling  invasion.  It  has  aulhoriziHl  him  tu 
call  fortli  llie  mititia.  but  has  reiimincd  silent  us  to  ihe  Army.  Can  it 
1x1  for  an\  other  reason  Ihim  thai  he  alr«»dy  has  (he  jMiwurf  Would 
it  not  liiive  lieeii  an  it  tisurditv  for  Congri'ss  to  have  given  the  ciiinmander- 
inebief  of  the  Army  pt^miihsion  to  use  it  to  repel  invasion  J' 

By  the  C^nMtitution,  said  Mr.  .lustice  Oner,  in  the  Pri^e  Chaoj«  {i 
Black.,  t!:{5),  CongreNM  almip  ha.s  the  ptiwr-r  to  dwlarc  a  niitioiial  or 
foreign  war.  It  cannot  declaiv  war  agiiinst  a  Slate  or  uny  number  of 
States,  by  virtue  of  any  clauiM!  in  the  C'onstitution.  Tbe  Constitution 
confers  on  the  President  tbe  whole  extM^utive  power.     He  w  bound  to 

'  If,  imlft^!,  the  iii*C  •>(  ^\iv  Artiiv  w<t\-  \i>  In-  IJiiiiti^l  In  huc-Ii  |)Ur|Mi)>ei>  vm  nijalx  W 
<le«ltmfttC'1  by  Conjiretf.  it  wi>ul<l  Ih-  h  oontoiiijxitily  iuiiMtleni  (on-i*.  far  ll  would 
Ite  )ni|>o.>«iihle  for  (Vmttrew  Ui  furepiee  hM  the  cnndiliniii'  which  mttrhi  cull  tor  JtM  uae. 
Bill  (.\>i)K''<'»  ^^M  ■)■•<  atleitii'tt^l  to  4I11  thiw.  Tlie  i.'vvry-<tMy  im*  ■■!  th<*  Aniiv  in  not 
cv»'i)  r>iftilrtlc<l  by  <'oriiiTc*«,  altliniiKlt  ihis  intfflit.  hnwcver  impcrfwily.  In*  <lonu  by 
Ii-Iifi*liiliiiii.  It  liHo  Iki-I)  wiN-ty  li-ll  III  till-  niiitn.>1  df  th<*  i-ntntniiiult'r-in-i'hiW-  If 
tb<.'  arv  ul  ihv  Army  wvrc  ulmnliUi-ly  iti:|ifini*'iit  uii  llii- ikviunHtii'ii  l>y  Contfrww  of 
iIh'  i>nri>i)«-H  fi.r  whiili  ir  rimy  In- ^-iiiiiloywl,  it  fi>iilii  nm  even  pniKx^t  nil  the  I'TOp- 
erly  ot  111*  rritl<il  Slnrt^  iiiiiiiT  ili-  rhaiiLP',  (t>r  I'oiiif"'^*  hiw  tint  matli-  it  ilii  duly  to 
du  i?o,  fxce|)t  ill  wrlaiu  NiiC4-iat  ouwd.  Bwt.  to  civiik*  tin  army  in  i.i  trrrftU-  it  for'tlie 
orrliiinnf  \ntrj<t»^t>  tor  which  anniiv  are  vikmI,  iu)<)  thf.  power  of  the  I'reHilent  as 
timuiiiUKliT-iii-chief  111  iiM*  it  for  Kiii-h  purpfiM^  I'm)  mil  n*!  c|tiei>ti(iii(ii.  Tho  (tlijiN't 
of  thi.'  Wifliititjii  ol  1H7S  wiiji  to  plmt  it'i^tnclimiSMn  the  u*eof  Itii-  .\riiiy  iu  'VxeciU- 
ina  Ihe  inwH."  Inn  thi^  IiriI  releixmc**  mily  in  ilii'  nnlinary  civil  sml  criiiHiuil  liiws  of 
till'  IiukI.  It  Hn"  i>i>t  iiitfti<l<^l  U<  plmv  nny  rt^tni'linu  tm  il^  iim>  f<ir  unliiiHi'v  iiiili* 
Uirv  (.iiri>oM.->.  Till'  Aniiy  in  nil  ibv  lime  i»wi  for  purptiMw  iml  pn-?^rriUil  hy  Coii* 
^retc,  and  thi*  Prenidc-Jil  ifi  dnint:  ihU  hy  virtue  of  hin  jiower  mb  mmmanileMn- chief. 
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take  fare  that  the  law;*  bv  faitlifiilly  executed.  He  U  comniander-tn- 
vbief  uf  the  Anuy  und  Navy  of  tlie  L'nitt>d  8t»ti>s,  and  uf  the  uiilitia 
of  the  j«everal  State.-*  when  t-alled  into  t\w  actual  scivieo  of  the  United 
States.  He  has  uo  power  to  initiate  or  declare  a  war  either  a^inxt  a 
foreign  uatioii  or  u  dometilic  Statv.  But  by  the  acts  of  Coiitovit^  of 
February  :iHth,  17!fr*,  and  Hd  of  March.  ISilT.  he  Is  authorized  to  cult 
out  the  uiilitia  aud  use  the  military  aud  uaval  forces  of  the  United 
States  io  vane  of  invasion  by  foreign  uatiou».'  and  to  suppress  insur- 
rections ogainft  the  goremmeut  of  a  State  or  of  the  United  Slates.  If 
a  war  be  made  by  invasion  of  a  foreign  nation,  the  President  is  not 
only  authorized  but  bound  to  resist  force  by  force.  He  does  not  initi- 
ate the  war.  but  is  l>ound  to  accept  the  challenge  without  waiting  for 
any  special  legislative  authority.  And  whether  the  hostile  party  be  a 
foreign  invader,  or  States  organized  in  rebeUion,  it  is  none  the  less 
a  war.  although  the  deelamtion  of  it  be  **uni/tttfrfi/."  I<ord  Stowell 
(1  l)odson,  247)  ok-^erves:  "  It  is  not  the  less  a  war  on  tJiat  acnouni^  for 
war  inay  exist  without  a  declaration  on  either  side.  It  is  so  laid  down 
by  the  best  writ<'rs  on  the  law  of  nations.  A  declumtion  of  war  by 
one  t«>untry  only,  is  not  a  mere  challenge  to  l>e  accepted  or  refused  at 
pleasure  by  the  other."  The  battles  of  Falo  Alto  and  Kesaea  de  Ui 
Palnm  had  Iwen  ftjught  before  the  |)assa^'  of  the  act  of  Congrtiws  of 
May  13lli,  LS4t).  which  recognized  "'n  >ii<it4:'of»ntra«t^F}Mhuihi/  ffuact 
iif  tfir  rtpfthitv  of  .\f''xicti."  This  wt  not  only  provided  f<ir  the  future 
prosecution  uf  the  war.  but  was  itself  a  viniiicatiun  and  ratiticatlon  of 
the  m-t  of  the  Pivsiderit  in  lu-ccpting  the  clmllenge  without  a  previous 
fonnai  declaration  of  war  by  Congress. 

Under  tlie  Con-stitutinn  tlu-  legislative  and  executive  bianche«  of  the 
Goveninient  sonietirjies  have  the  power  (o  act  in  the  same  siibjert- 
mattPf.  This  was  discussed  in  remarks,  elsewherr-  niiide.'  on  the 
Hource  of  authority  of  the  Army  Kegulations,  with  refei-cncv  to  which 
it  was  |K)into<l  out  thiit.  although  Congrrss,  under  it.s  jHtwer  "tu  make 
rules  for  the  govcrninciit  and  I'cgulation  of  the  land  and  naval  fori-ns.** 
has  primarily  the  luitbority  to  cover  the  whole  iield  of  army  regula- 
tions, yet.  subjn-t  to  this  power,  the  President,  as  eoininander-in-fhief, 
has  a  jnrisiticlioii  over  the  same  s ubjeet- matte r—jis  repeatedly  iveog- 
nized  by  the  Supreme  Court.  So  that,  in  the  absence  of  legislation 
pegulaling  any  matler  of  army  atiininistratioti.  the  Prc-^ideut's  power 
is  etfeclive.     The  guamuty  clause  niakea  it  the  duty  of  the  United 

'Thi?,  however,  iw  a  mi^ake.  The  Wi»?1«tion  «»(  170RrpUte<1  onlyln  rallinir  out 
the  mill  tin,  ami  that  of  1807.  which  iliil  i>nivi(lt>  (ur  thefmiilovttirnl  of  Iht-  UiiKtumt 
naval  f<ir<t!<,  iiiaili-  nu  uicnlinn  nf  rt-fji-Lliiik;  invit'-ion.  but  [irovjilwl  tmly  lor  the  mijf- 
prew^i"".  I'f  iiiMirrfi-ti(>n  and  oh^tmclion  to  the  lawf. 

'  Kf'iiiarki^  on  the  Army  Itq^latiuDe  and  Executivi'  Uogtilationa  in  Oan«ral, 
p.  703,  uifto. 
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Status  t(i  ^iHraiitPc.  nut  unly  a  n>pii)>ltcaii  form  of  govi-mnient,  Kiit 
against  invHsion.  iiiid.  on  the  »|>])li(iitioii  of  tlic  StMtc.  against  domestic 
vitilriK'i'.  Of  (-(nirse  Oiii^fn-^t*  t-aii  niatcrially  aid.  mid.  to  n  jr""»tt 
extent.  (Mjotml  l,licst>  };tuinintif-t  liy  its  legUlBtion.  hut.  \i  it  libould  fail 
to  Irpi-iliitP.  would  rlir  coiis^titiilitmal  oWJigjinon  of  thi*  Unit4.'d  States 
benny  tlio  iossi  And  if  tht^  Hn-rildpnt  lia;*  the  netual  power  to  give  this 
conMtitittional  prote*'tion.  will  it  not.  in  ca^  of  the  failure  of  t'otigress 
to  funii-li  ii.  rest  w  ith  him  t<i  dti  jsof  His  pciwiT  and  duty  -wem  eleitr, 
but  iio  iiui-t  of  iiiM>'»>ity  exerrise  his  discretion  in  delemitninjf  the 
existence  of  the  conditions  demanding  thi-s  protection.  He  cttn  not 
delpcjutc  his  di.s^-rvticm  Ut  thi'  legislatures  or  exo^-utives  of  Stftt<\->.  and 
tliiis  he<'(iiiie  a  volition  less  instnuiii-ni  in  tlieir  hnnd^. 

But  the  gmimnty  ehiiirH^  of  the  Constitution  is  not  the  only  oonsci- 
tutionnl  provision  which  cloihes  the  Rxeentivc  with  the  power  to  use 
force  in  thi'  execution  of  law.  If  his  |>*)wer  were  limited  to  what  thi^ 
clau^f*  cmptjwors  the  Federal  governBiient  to  do,  it  would  he  inade- 
quate for  .«.omc  of  thr  purposes  for  which  it  may  lie  rei(uire<J.  It  is  a 
guaranty  to  the  States  of  a  repuhli«iiii  fonii  of  government  and  agiiiii-st 
invasion  and  domestic  violence,  hut  it  doe.s  not  vest  tht-  Kcilfral  execu- 
tive with  the  power  to  enforce  the  Inns  of  the  United  States.  This 
power,  if  it  exists  at  all  as  a  power  derived  diri'^-tly  from  the  (.'onsti- 
tution,  mu^l  t>e  found eUewbere  in  thai  iiiNtiumeiit.  By  the  Constitu- 
tion, tln'  "exeeutive  powi»r  i*  ve^ttHl  in  n  President  of  the  I'nited 
State.s  of  Amei-icB."  whose  duty  it  i»  made  to  '*  take  eare  that  the  laws 
be  faithfully  executed."  Oin  it  \>e  said  that  the  duty  thus  imposed  is 
lifeless,  without  the  help  of  Congress,  Ijecause  the  ConiAitution  hu 
not  given  him  a  corresponding  power! 

In  the  Neagle  case'  the  Supreme  Court  say: 

"The  Constitution,  section  'i.  Article  II.  dedares  that  the  President 
'shall  take  care  tliut  tin-  laws  be  faithfully  executed.'  and  ht*  is  i>ro- 
vided  with  thu  means  of  futlillitig  this  obligation  by  hiu  authority  to 
commission  all  the  oUicers  of  the  United  Stati-s.  and.  by  and  with  the 
advice  and  consent  of  the  Senate,  to  appoint  the  most  impoi-taat  uC 
them  and  to  till  vaeaneies.  He  is  dcelared  to  Ik'  eommauder-in>chicf 
of  the  Army  and  Navy  of  the  U'nited  States.  The  dutii-.-  which  are 
thus  ini|K»sril  upon  him  he  is  further  en^ibled  to  ]MM'forni  by  Ihe  iinttg- 
iiition  ill  the  Constitution,  and  the  creation  by  actK  of  Congress,  uf 
executivi-  dc|iarlmerits.  which  have  varied  in  iuiuiImt  from  four  or  iivo 
U}  seven  or  eight.,  the  h(3id>  of  which  are  familiarly  called  cabinet 
ministers.  Thes4>  aid  him  in  the  performunee  of  Ihe  great  dutie>t  of 
his  iillici'.  and  repi\-seiit  him  in  a  thousand  acts  to  which  it  i-an  hardly 
Ik;  supp(rs(!d  his  ]H;r«onal  attention  is  called,  and  thus  he  i.s  eiiuble<l  to 

'  135  U.  8.,  1. 
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fnlfill  the  duty  of  hu  f(nM.  ile^putxaenU  Pxpn.\<tMr(l  in  tbt*  phraj'e  xhtA 
'  hf  shall  uikf  t-ar-'  that  the  l«ws  t«o  faithfully  exoouled.* 

"Is  this  duty  limjtod  to  the  eHforectnent  of  lu-tA  of  Coiigi-o^i*  or  of 
trcatioj*  of  the  I'nited  Sfait4?s  according  to  their  *^prt*t  ttrmv.,  or  doe?*  it 
include  the  riphts.  duties,  and  ohiijjations  prowinj;  out  of  the  Consti- 
tDtton  iuiclf.  our  intematioDal  relutiotu.  und  all  the  pruttftioti  implied 
by  the  nature  of  the  government  under  the  C'onstitution  i" 

And,  illustrating  these  renmrks.  the  .Supreme  Court  n»fpr  to  the 
Marliti  Ktisxta  cast-  and  a^tk.  Upon  what  act  of  Con)^»s  then  exJMinj^' 
ean  anyone  lay  his  tinifor  in  Mipport  of  the  aetion  of  our  CTOveriiment 
in  Ihi^  matter?  and.  Who  can  doutit  the  authority  of  the  l*re«ident  to 
proteet  the  mail,  "whether  it  he  hy  *oldiei"s  of  the  Army  or  hy  mar- 
»hal8  of  the  United  State*?"  and,  Ha«  he  no  power,  in  the  alwence 
of  le^ndation  \yy  C'ongre^i^  of  protecting*  the  public  land»t  from 
depredatiou  i 

The  court  say  that  they  can  uol  doubt  the  power  of  the  President  to 
take  measui'es  for  the  protet-tion  nf  a  jiidjje  of  one  of  the  ifturU  of  the 
United  States,  whu.  while  in  the  di^^-liarge  of  the  duties  of  lii^  (ilhco, 
it)  threatened  with  a  personal  alta<-k  which  may  probably  result  in  hi$ 
death,  and  that  tht-y  think  it  clear  that  whei-e  this  pnrtfciioii  is  to  he 
aflorded  through  the  civil  pi^wer,  the  Deportment  of  Justic.^  U  the 
proper  one  to  sot  in  motion  the  ne*«j»sary  means  of  protoction.  "That 
there  i«."  say  the  court,  "a  peace  of  the  Unittnl  States;  that  iL  num 
ahsaulting  a  judjfe  of  the  United  States  while  in  the  discharge  of  bi» 
dutiiv  violates  that  peace;  that  in  such  ea;*e  themarHbul  of  the  United 
States  stands  in  the  same  ndation  to  the  peace  of  the  United  Statea 
which  the  jsheriff  of  the  county  doeji  to  the  peace  of  the  State  of  Cali- 
fornia; are  i|uestions  too  clear  to  netxl  argument  to  pitive  tfaem.^' 

And  in  Kr  jNtrte-  Sielxdd.'  the  same  court  said: 

"  It  is  arpuml  that  the  prc^erviitiou  of  ))eai>e  and  good  order  iu  society 
Let  not  within  the  powers  ctmtided  to  the  Uoveniiiieitt  of  the  United 
St«te8,  but  iM'lon^  exclusively  to  the  States.  Here  again  we  hit  met 
with  the  theory  that  the  tiovernmeiit  of  the  Unitiid  Stjites  diH*^  not 
rest  Upon  the  i>oil  and  territory  of  the  country.  We  think  thai  thi.-i 
theory  'm  foundeil  on  an  i-ntire  uiisconccplion  of  the  nature  and  |>owei"s 
of  thai  C-roverntuent.  We  bold  it  to  he  an  incontniverlihte  principle, 
that  the  Gnverimient  of  the  UniliMl  Statetn  may,  by  mean^  of  physical 
fowl',  exercised  through  its  oflii-ial  agents,  ex(H-nte  on  every  foot  uf 
American  Hoit  the  powers  and  funrliouK  (hat  lielong  to  it.  Thi^f  iiecett- 
mrily  involves  the  power  to  coitiiuand  obedieiiue  to  ita  laws,  and  henoe 
the  ])owcr  to  Ii«M'|>  the  pewc  to  ttiat  extent." 

The  Supreme  Coui-t  was  not  here  speaking  of  the  President's  power 
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to  U8«  tho  Army  in  aid  o(  the  ciril  power  in  the  execution  of  the  law.-j. 
But,  il  beiiiy  hi»  duty  to  take  care  thstthe  law-jai-e  faithfully  exe<iited, 
doe<*  not  what  the  rourt  «ay  lead  us  lo  the  recognition  of  \n»  powrr  to 
ro«ort  U>  the  other  uie»ni»  which  the  Constitution  hs**  placed  tn  hii« 
handb  for  enforcing  olwdieuw  to  the  laws  of  the  I'nited  Statej*  wlien 
the  civil  jjowtT  fail«i  "  The  power  and  duty  imposed  on  the  President 
to  'take  care  that  thft  laws  are  faithfully  executed,'  necessarily  carries 
with  it  all  power  and  autiiority  necetuMiry  to  accomplif*h  the  object 
Sought  lo  Iw  ttttaine<l."'  "Where  the  law  directs  a  thing  to  1m?  done 
without  !<aying  how.  that  implies  the  power  to  uii*e  xueh  nieariH  a«  nmr 
be  necessary  and  pnipcr  to  accomplish  the  end  of  the  legislature.*** 

Ill  the  wwe  of  Logau  *•.  United  States,*  the  Supreme  Court  held 
(hat  H  citizen  of  the  United  States,  in  the  custody  of  a  United  States 
uiarHlial  under  ii  laM-ful  commitment  to  answer  for  an  offenj*e  against 
the  United  Stat*w,  ha."  the  right  tu  l>e  protected  by  the  United  Slatos 
against  luwle^  violence;  that  thi»  right  is  secured  to  him  by  the  Con- 
intitutiou  and  the  laws  of  the  United  States:  and  that  a  conspiracy  to 
injure  or  oppress  him  in  its  free  exorci»e  or  eujojpTiient  is  punishable 
under  section  550S  of  the  Revised  Statutes.  The  court  naid  that  every 
right,  created  by,  arising  nnder.  or  dcpenflent  iiikhi.  the  ConBtitutiou 
of  the  Uniteii  States,  iriay  Ih-  prote*'ted  and  enforce<l  by  Congress  by 
fluch  means  and  in  «uch  manner  lu  Congress,  in  the  coiTelatire  duty  of 
protection,  or  of  the  legislative  |>owers  confcn*ed  upon  it  by  the  Cxyn- 
stitution.  may  in  its  dincretion  deem  most  eligible  and  U'st  adapt-ed  to 
attain  the  object;  that  in  the  case  at  bar.  the  right  in  question  did  not 
depend  upon  any  of  the  anididincnts  of  the  Constitntinn.  but  arose 
out  of  the  i-rcntioii  and  otnhli-ihnieiit  by  the  Con.slitution  itself  of  a 
national  government,  paramount  and  supreme  within  it^  ^here  of 
action;  that  any  governiiienl  wliicli  has  [Kiwer  to  indict,  try  and  punish 
for  crime,  and  to  arresl  the  a«-cused  and  hold  them  in  safe-keeping 
niitil  trial,  imwt  have  the  power  and  the  duly  to  pi-otect  against  unlaw- 
ful interference  it«  prisoneri  fo  held,  aw  well  a.^*  its  executive  and  judi- 
ciiil  <'lKcer>.  charged  with  keeping  and  trying  them. 

And  the  court  cite  the  decisions  in  the  Xeagle  and  Siebold  cases,  in 
the  former  of  which,  say  the  court.  "  it  was  held  that,  although  there 
was  no  exprew  act  of  Congress  authorizing  the  appnintnieiit  of  ii  deputy 
marshal  or  other  officer  to  alteud  a  justice  of  this  court  while  traveling 
in  his  cirx'uil.  and  to  pixMect  him  ngainst  assault  or  injury,  it  was  within 
the  power  and  duty  uf  the  Executive  TVpartment  ti»  protect  a  judge  of 
any  of  t!ie  court«  of  the  United  States,  when  there  ivas  just  reason  to 
believe  that  he  would  be  in  ]>erson»l  danger  while  exectiting  the  duties 

'['.  S.  dr.  Cnnn,  in  llie  X»«)tle  <-atv.  3U  Fwl.  Kfp..  833. 
'.\tluniev  (Jwj<>nil  Black.  9  (Jpin.,  SIW. 
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of  his  offirc;"  and  in  the  latter  of  which  cases  it  was  liwld  "to  \te  nn 
incontrovortiblc  principle!,  that  the  (ioverniufint  of  the  I'nited  Statft* 
niH}',  by  niciins  of  phynical  force,  exercised  throug-h  lU  official  agents, 
execute  on  every  fool  of  Anierican  soil  th«  powciti  and  functions  that 
belong  to  it." 

And.  aguin,  the  Supreme  Court  say: 

"If  all  the  inhahitanb*  of  h  Stale,  or  even  a  great  IkmIv  of  them, 
should  combine  to  obstruct  intcrsinte  commerce  or  the  tran.s|wirtatioii 
of  the  mails,  prosecution (*' for  such  otfences  hrtd  in  such  a  comnuuiity 
would  lie  doomed  in  advance  t<i  failure.  And  if  the  (crtaintv  of  such 
faiUirc  wa.-*  known,  and  the  National  government  hiul  no  otJier  way  to 
enforce  the  fret-doni  of  interstate  citmniPirce  and  the  tnm.si>orttttion  of 
the  niail.-j  thnn  by  pr(K-<ecution  and  punishment  for  interference  there- 
with, the  whole  interests  of  the  niition  in  these  wsivcts  would  be  at 
the  absolute  meriy  of  a  portion  of  the  inhabitants  of  thnt  single  State. 

•Mint  tht're  is  no  such  inijKitency  in  the  National  government.  The 
entire  strength  of  the  nation  may  be  used  to  enforce  in  any  part  of 
the  land  the  full  and  free  exercise  of  all  national  powers  and  the  .-iecur- 
ity  of  all  rights  eiitru'^ted  by  the  Con-"*titntion  t«'  its  cares.  The  strong 
arm  of  the  National  governnir-nt  may  )>e  put  forth  to  brush  away  all 
obritructioiis  to  the  freedom  of  interstate  commerco  or  the  transporta- 
tion of  the  mails.  If  the  emergency  ariws.  the  Army  of  the  nutiou. 
and  all  it*!  militia,  iire  ut  the  service  of  the  nation  to  compel  oWdience 
to  its  laws. 

"but  pa.s»ing  to  the  second  question,  is  there  no  other  alternative 
than  the  use  of  forcu  on  the  part  of  the  executive  authorities  when- 
ever obstructions  arise  to  the  freedom  of  interstate  commerce  ur  the 
transportation  of  the  maib<  i  Is  the  Army  the  only  instrument  by 
which  rights  uf  the  public  can  be  enforced  and  the  \x^ve  of  the  nation 
pi-eservedr"' 

And  Justice  Brewer,  delivering  the  opinion  of  tJio  court,  then  pro- 
ceeds to  tlje  com-ideration  of  the  power  of  the  courts  to  remove  or 
reatrain  obstruclions  to  the  passage  of  interstate  conunen-e  and  the 
<»rryitig  of  the  mail.--- 

So.  when  the  cntLctiuent  of  187S  was  under  dis<^'Ussion  in  the  Senate, 
Mr.  Ednmnds  said:  *'lt  is  a  rather  singular  statute  to  piiN.-4,  to  say  that 
the  Army  of  the  I'nited  Stales  shall  not  l)e  used  for  the  purpose  of 
executing  the  laws — that  is.  uf  course,  the  laws  of  the  L'nited  States — 
uuder  any  circuuistauces  unless  specifically  authorized  by  un  act  of 
Congress  or  the  Constitution.  Now  lake  the  Cotistitutiun  first;  the 
Con><titution  says  that  the  President  of  the  Ignited  Stated  shall  liecoiu- 
mauUer-iu -chief  uf  the  Army  aud  ^'avy;  it  says  in  the  next  place  that 
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be  :4bull  take  ^•u.^v  ilmt  tb[>  Iuwk  are  fititUfully  (■x<s-tit4'd:  tbiil  is.  »|[  Iuwk. 
Then  th(?  qiiosikiti  iil  one*-  arises  whether  under  the  (Viriwtitiitton  of 
the  Uniti-d  States.  Miiyitiif  m>  mure,  it  being  tbe  duty  of  tlie  ]*ivsidi'-nt 
to  take  (Tire  that  the  Ihwh  are  faithfully  executed  and  he  Mnf;  «im- 
ujander-in-c'bief  of  the  Army,  (be  CoiistilutiDn  does  not  expivs>ilr 
autliorize  tiiiii  to  ii.se  the  Army  whenever  power  is  lawfully  t«*  he 
required  to  exwute  the  lawa." 

And  I*n'.si<lenl  Cleveland,  replying,  July  5ih,  ]S94,  to  Cioveruor 
Allgeld':-  protest  aj/iiinst  his  uj*e  of  United  .St«t<w  troops  in  Chii-ayu, 
said: 

"Fedeml  troops  were  .-wnl  to  Chinijfo  in  strii-t  a<-cortlanoe  with  ih« 
Coni<titiitinn  and  laws  of  file  L'niteil  SlaU-s.  upon  the  demand  of  the 
Post  Ottiee  Dejiarttneut  that  olwtrnctinu  of  the  uiails  Nhnuld  \te  removed, 
fttid  tipon  the  ri'pri'seritfltioiisof  tbo  judicial  otfirerwof  the  I'nited  States 
that  tbe  ]»roi-e.>o*  of  the  Federal  t:ourt>*  could  not  K-  exfx-uted  tliroiigh 
theonliiiary  mrtiiui^and  upon  eompet<*nt proof  fiiatcun:ipiracie>iexii*ted 
atpiin^t  conuneree  lM^twe(■n  the  States.  To  meet  these  »-nnditioii>..  which 
are  clearly  within  the  pvoviiu-e  <if  Federal  authorirv,  th«'  pri-^m-e  of 
Federal  troops  in  the  eity  of  Chit-ajjo  wa>i  deemed  not  only  proper.  I>ut 
neees-sary,  and  there  has  been  no  int^'utian  of  tbcrehy  interfering  with 
the  plain  duty  of  the  local  autboriliej;  to  prcsciTe  the  pem-f  r.f  tbe 

city." 

The  eoiirH!  piiixued  at  thit>  time,  under  insCnietiuufi  from  the  Attorney 
(ieneral,  was  to  file  a  bill  in  e<iuity  for  au  injunction  agairi.st  any  I'om- 
binfttion  iu  Kei<ti-Hint  ot  ia(ertftal«  commerce^  or  interfereuee  with  the 
performance  of  the  duties  of  milruad.s  as  couHMon  ".■arriei's  under  the 
interi*tBte  eomuiert'e  act.  or  eonnpiraey  to  oh-strucl  <tr  retanl  tlie  pas- 
j*age  of  United  Stote«  maiU  c»r  the  operation  of  the  regular  trains  nirry- 
injr  them,  (but  nii^ht  exif-t.  and,  when  >in'b  leKtrainin^'  order  ■ua*  not 
enforeible  by  the  umr^hal  in  the  urdiuar^v  manner,  to  cnfurtv  it  by  the 
niilitur)'  power  of  the  GovernuiuDt,  ou  cert ili4.-at ton  uf  the  facbit  to  the 
authoritieji  at  U'at*hin(j;ton.  Ti"oop^.  when  thu>  ie»ed.  %vfre  not  under 
the  murshul.  nor  a  |nir(  of  the  itiarsbari*  force »»rpc»Bi*e,  i«il  were  iipub- 
8titut»  therefor,  and  were  under  the  command  of  the  niilltury  olfic-cr 
in  cbarp',  lo  be  used  for  tlie  pui-poses  named.' 

Uiil  it  may  hapix'ii  titat  the  use  of  tr(K>j>n  will  bu  required  in  uatii'i' 
pntiun  uf  fon^ble  r-i^sistanee  to  the  law,  which,  if  it  should  reach  that 
stage,  they  might  be  employed  in  putting  down.  Their  mere  pn-nence, 
for  the  purixise  of  overawing  tlie  lawless*  and  preventing  the  comniiN- 
sion  of  the  unlawful  tu'L,  may  Ik.'  very  deaiiuhle.  It  is.  of  t-^mrse. 
Iwttcr  to  prevent  the  crime  than  to  wait  until  it  ia  cxmuuitted  and 

* f(eo corrmnuiKlt-iici:*  reJatire  tu  Itt^Cbica^)  •Ibitnlero.  (lublMliccL  Man  .AppciuUx 
to  the  .Vnoual  Kefion  of  the  Altorwv  tit-a^ml.  for  IHW.  H.  R.  JXw.  Nu^  P,  |i«it  2, 
Mlb  Con(i..  'M  se;*.,  pii.  20.  24,  lUX  kc. 
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injiirv  i.-i  Hone.  rni|iiostionfthly  (he  (ioviTiunent  bfts  n  rijfht  to  pro 
tect  iuclf  in  this  way.  I(  would.  iiKlot'<l.  be  aWurd  to  »tiy  that 
atthonjrh,  when  th<»  execution  of  the  laws  is  obstructed  by  orgunizcd 
roMMam'e  too  powerful  to  snpproi*  by  the  oitiinnry  courite  of  Inw.  tho 
Army  may  be  uned  in  aid  of  the  civil  power,  ncverthelc**  it  may  not  bo 
used  in  sneh  a  way  a^.  by  it-*  pre^^-nco,  to  render  unnw-essan*  a  resort 
to  force  aitain.'it  lawbreftkers.  Is  the  (iovernment  so  impotent  that  it 
must  wait  for  the  crime  to  be  committed.  it«  instrumentalitica 
ob8trmt«l.  it»*  property  dpAlroyed,  liefore  it  can  act?  May  it  not  pro 
tect  it*  in.*trKmontnlitie«  and  pmperty  agaitwt  a  threatened  danger, 
by  the  simple  presence  of  the  military  power?  It  hft«  often  happened 
that  the  prcacneo  of  a  miliuiry  force  hits  bad  thi^  effci^U  nrid  it  does 
not  seem  possit)!e  to  doubt  tlmt  it  may  Iiiwfiilly  Im?  used  for  such  pur* 
pow.  We  arc  not  here  s^K>akiTi^'  of  ib*  active  uw  in  aid  of  any  civil 
proccHf*.  Imt  i4imply  of  the  protection  which  tJie  mere  fatt  uf  its  pres- 
eni^  (.'ives  to  iicjtnimentalitie^  and  proi^rty  of  tlic  rnite<l  States 
which  the  L'niti'd  Stiites  ha.^  the  right  to  protect.  This  ri^ht  of  pro- 
tecting- by  the  pri?wenee  of  troops  undoulrtedly  exists,  injuaily  with  the 
right  to  use  active  Ioivp  when  the  resistanc'C  tothe  law  makes  it  iiec- 
et^wtry.  It  is  an  t'xercise  of  the  )«aiuo  power — the  power  to  take  care 
that  tho  laws  «i"e  faithfully  cxev-uted — whi»'h  tlu>  Supreme  Court 
re«)gniifc(l  in  the  Neugle  caw  a**  iintboriitin^  the  use  of  nienrnt.  not 
expre.HsIy  pmvidcd  bystututr,  for  the  protection  of  its  justices  travel- 
ing on  circuit,  'i'lic  power  to  nwe  the  Army  to  jrive  protection  by  It^ 
presence  in,  indeed.  inMe|iantbtc  from  the  pitwer  to  pii>tw!t  by  native 
force.     It  would  not  exist  without  the  latter. 

In  a  recent  (iHi*")  case,  f roftpi*  were  u:^ed  at  the  Tongue  River  Indian 
Agency  in  Montana,  for  the  pur])ose  of  ctworting  a  .-sheriff  with  an 
Indian  prisoner,  charged  with  murder,  from  the  ajjenoy  to  the  railway, 
eome  distance'  off,  there  U-ing  reason  to  fear  that  the  settiera  in  the 
neigblnirbiKid  wiHild  t;iki'  liiiii  from  the  sheriff  and  lyuch  bim.  Thin 
was  done  by  the  military  commander  on  tho  spot,  without  any  expreJW 
authority  forsnch  iisn  of  the  troo|)w.  It  was  a  v»»e  where  the  pn'-sencc 
of  the  trotjps.  or  a  show  of  force,  was  used  to  protect  a  pri.soner.  who 
had  jsurrendered  to  the  military  authority  and  bad  been  transferred  to 
the  civil  authority,  againat  a  gi'eat  danger,  and  until  it  was  piuit. 
Who  w^ill  say  that  the  nulitH,ry  commander  exceeded  his  authority  P 

'Tlic  Army  BLi(iil»tiMn»  un-wribv  diiit,  if  tiiut-  ulli  wliull,  ui^pUi'dtioiiH  for  t.hf>  use 
o(  tr<K>[)«  niiwl  t*e  inrwaniefl  for  the  foni<i(lcmtion  mirl  nt-tion  of  tht-  l*r«<ident,  Iml  in 
cucfi  I'tf  ■itililfn  and  tini'xjMiTlt-il  invnxiiii),  iiiiaiiTroiii'in,  »r  ri'tt,  <.'niliuigi.'ring  tlit*  jiiiIiIiq 
proiffly  uf  the  t'liilwl  .Slale»,  '^r  in  i.-aM;  uf  uttc-uipted  or  threalciiud  rubK-ry  orinter- 
niplion  *jf  lliii  ['niWil  StaUti  nutils,  or  (itlit-r  u]tn\iiU-til  ftHL-rgcni-y  so  ImininDnt  as  to 
iViKl(>r  it  ilaiitceroiiM  to  nwnit  iiistnictii'iiH  rwiuLt-leil  tlirimi^h  tlie  (*[Mf<)iv«'t  inrfimiiuf 
coinniunic^lion,  an  officer  ol  the  Anitv  mny  luke  i<u<.-b  mctiuii  bt-fun-  llit-  ni'utjn  of 
inirtniciitiiift  up  the  i-in-uniptaint^  of  ifie  case  ami  the  law  iimler  which  hi-  in  Acting 
uiay  jiuitify. 

IfiHOtt— fll 30 
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It  was  at  one  time  .^uggcstetl  to  tbe  Attoraey  General  that  if  the  mob 
in  Chicago  should  affaiii  ttcrioiisly  intorfore  and  pro^'ent  th«  enforce- 
ment of  the  L'uik'd  States  laws,  iuailiu.1  law  giiould  be  pi-ocluitued. 
But  he,  evidently,  did  not  believe  that  thii^  <«uld  be  done  tiudur  the 
existing  ctrcumsCanceij,  although  he  pteems  t<j  have  been  of  tlie  opinion 
that  the  United  States  could  pi-oelaim  uiartial  luw  if  the  governor  of 
Illinois  >i>botild  invoke  Federal  aid  and  thu:^  ptit  the  UuiteU  Slates  in 
complete  control  of  tlie  situation.'  "Martial  law,"  however,  is  not 
anything  that  i^^  provided  for  by  tbe  (institution.  It  is  founded  in 
ncccswiity.  attendant  on  the  fai't  of  war.  When  opposition  to  the  laws 
of  the  United  Stales  amounts  to  war,  there  will  be  a  jiistificatioii  for 
nmi'tlal  law  in  the  loenlity  of  the  war  or  where  it  is  necessary.  But 
when  tbe  opposition  falls  short  of  war,  tbe  use  of  tbe  military  power 
under  Ibe  authority  of  the  Constitution  and  the  laws  would  bo  limited, 
as  it  was  iti  1801,  to  the  purjwse  of  removing  the  particular  obstruc- 
tion wbiL-h  has  sprung  np,  and  enforcing  the  laws  obstructed.  "Mar- 
tial law  "  means  LimcL  more  Ihaii  tliis.  When  niuilial  law  prevails,  the 
civil  power  is  superseded  by  the  military  ixjwer;  the  military  power 
becomes  supreme;  tbti  safeguards  of  the  Bill  of  Rights  of  the  Consti- 
tution aiv  for  the  time  Ix'ing  set  aside;  and  the  civilian  umy  be  tried 
by  military  commission.  This  would  not  be  the  military  power  acting 
in  aid  of  tbe  civil  power.  Xur  would  the  conditions  existing  in  18d4 
have  been  a  justification  for  it-  Only  a  condition  of  war  would  Ijc. 
*'  When  the  regiUar  course  of  justice  is  interrupted  by  ivvolt.  rebellion, 
or  insurrection,  so  that  the  courts  of  justice  can  nut  Ije  kept  open, 
civil  war  exists,  and  bustilities  may  Iw  prosecuted  on  the  same  footing 
as  if  those  op|>using  the  Government  were  foi-eign  enemies  invading 
the  land."'  But  when  the  military  jwwor  Is  acting  under  the  Consti- 
tution in  aid  of  tlie  civil  powei',  and  the  opposition  to  the  law  ts  not 
of  such  a  characli<r  that  war  exists,  tbe  civil  power  is  still  supreme, 
and  the  rule  of  war  enu  not  he  applied.' 

'See  page  77  of  tlie  publicatdoD  namcl  io  iiytv  1,  p,  7*4,  anU. 

'TiiePrift-OasM.  2  Bliu;k.  868;  Ej  jKirif  MilVifsui, -l  Wall..  2;  b1«)  North  American 
Beview,  Novum)M>r.  I8!)6,  on  The  JustitiLUtiiin  of  Martial  Law. 

*  I^t,  ultliuUitJi  the  rule  of  war  van  oot  bv  vpplivJ  t<u  ae  tu  displace  the  civil  pow«r 
liiiiipr  suoh  riri-iimstance*,  th<»p  circuiiiBlaDcos  muv  pivt-  rise  to  emervenciea  justifjr- 
iuK  ^^  ^xerciw  o(  power  for  which  tlien>  woiiM  otlierwW  lie  no  juitificatjon.  When 
the  PtiiiiiaylvatiiH  inililia  wen;  t^aUwl  out  in  IM!.>2  fur  tli<;>  buppniesioQ  of  tbe  Home- 
stead riola,'  the  undervtunditi);  boCween  tbe  nhoriff  and  the  iHiimmaDder  of  the  troops 
was  that  the  troope  would  HUppoii  the  i>lu>riff  in  th>e  nature  of  »  jmuim  comUitlwi,  (jot 
tlte  commaadtT  wa«  to  rciaiu  <.-otiitiuiiid  of  th«m,  to  vmulov  mllitury  uiotbodfl  la  put- 
tine  down  oppnsitioii  to  the  sheriff,  and  to  osi-them  in  fiis  own  way;  and  he  reserved 
to  oimt^elf  full  liberty,  mtbjwrt  t<i  the  approval  of  tli<.>  cimmander-in-ehief,  to  lak^such 
actiou  iu  iiu^i-  of  uiut-ivcnfy  ux  circumxtiuiurti  nilKl>t  warrant.  <jVuuual  nipon  of 
Major  Uoncral  Snow  Jen.  comnuinding  Dtvtsiou,  N,(.).  P..  ll^'i.) 

In  ttie  clitirv*;  of  tin*  Chief  Justice  of  Poumyl vaiiia  to  Ifiv  iury  in  tho  ewe  ol  Com. 
T.  Hawkiut  Hud  Stn-atur,  gvoerally  Hpok«n  of  a»  the  Iaiuh  cum.*  (tutus  behig  a  mllttla- 
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Remarking  on  &  p«.<«sig«  ia  Rasi^ell  oa  CrtoH^,  vh^rp  it  U  •sud  (luit 
for  prit-Ali^  persons  to  make  a-s<-  of  ann.«  Id  ^uppn^^in^  rit>t<  wouU 
gw'monly  proper  atgiUfut  mtch  rioi*  its  "sairour  of  ivl^llion."  FinUit- 

man  vbo  bad  heen  jmatteA  vitfaoot  trul,  on  arenont  of  an  rxchnatkn  he  had 
made  abowim;  hi*  sTOiuthy  with  the  rktten,  and  had  tii^mipttfi  [m«mitul  the 
toiUlary  officers  vbo  baa  csaaed  him  to  be  so  paaiabed).  hv  hvl>l  thjtt.  umlvr  the  dr- 
comataiifai,  tbe  rdatkm  belirwn  iht-  •  -ifiivn-  and  the  aoldicR  osder  their  PotomanJ 
"  traPB  Bmremcd  by  the  Mme  ml*^  llut  woold  prvTail  in  can  ot  artoal  nr."  the 
odIjt  diflereoc«  beioif  ooe  arisiiie  (^>i:it  of  thcdiEfereocvin  santiandinms and  Thirb  in 
the  caw  at  bar  made  it  th«  doty  .  .f  the  jnnr  to  d«tenuii>e  whether  the  offirers  order- 
iuj;  tbe  punishment  wetv  actuaicd  by  impnjper  motiree;  Im  lliat  the  jury  liail  noib- 
ins  til  do  with  thf>  t^uotinQ  wbetbn*  war  actually  exeled  l^rtwivji  tfa«  am»^I  Uxlj 
and  tbe  iobatntantu  aorrooDdinK  them.  Tlie  tnal  resolted  in  the  acqnittal  >>j  the 
deftndantK 

Ooamwntiiw  on  this  caee,  tbe  oommaodiog  geoerml  of  the  PetuiBTlvanta  militia 
rentarfced,  in  hia  »n"i«l  report  for  189S,  that,  while  it  hjhd  been  hopeJ  that  the  coiirt 
woold  olfimi  a  plea  to  the  ]uns(lirtioii,tbe  veaolt  was  hiRhlv  Atinte-tury, aimv  a  full 
trial  iD  open  i-utirt  ebowed  the  featun*  of  the  ra«'  to  have  lieen  rtvMIv  exatori'rati^l 
ID  the  commiinilr,  and  ramlted  in  a  wrdici  of  a<-i]uittal  at  tho  harHlii  ol  s  )urt  <>f  the 
omnty,  aix)  "the  law  as  laid  down  jiurtitiee  an  officer  ia  an  eiueT)!«ac]-,  in  lime  ol 
riot  or  n-liellion.  luiual  war.  tif  tbii-  wwf.  in  using  extreme  nwaaum  lopraerrv  db- 
ripline.  wtten  not  a«^uatol  hy  malti.-i'  bat  honi'stir  exercising  a  cotuaentiotu  Jodg* 
ment" 

The  bi(tt>  in  tliv.  Iam»  aum  would,  under  rundiitoiw  admitiine  of  a  lulmvr  cjaniin- 
fttion.  jN-rbafi*  noi  bavehe^n  b<'ld  lo  rrvaloanenx-r^n-nt-y  iiMliKinfftbeiu-tion  Inkon, 
ami  thf  (•talt-mciit  that  ll>e  tnMiiw  "uvrw  jimvrnril  l>y  thw  Num*  rulcc  ihut  would 
|rn-vuil  ill  caM.-  of  atiual  «ar"  vl'viu^  to  U-  an  uuiicctwury  vicwio  ukt'of  ihi'  iituHtT, 
and  may  l>ea  iiiii'U-AditiK  our  But  that  ^nch  onnilitioiui  mav  i^hIikv  l.•^le^$l^DciM 
jiivlifyiajc  what  wciiild  ullifrKiMr  Ih- arbitrary  can  t^^uvrlv  be  iloiibU^I. 

Tbe  in<tniL'tioni>  fnvcn  fur  thv  uw  of  troops  in  certain  loc-alitiiw  in  Alaska,  in  1898, 
seetii  to  W  bjim^I  on  Ibii'  prinnple.  Iiwlrtictinntf,  of  date.  Kehniury  M,  were  a«>  fol- 
lows: "Tbv  truope  aiv  tteui  to  tlie  lotTulitiw  uauu-d  iu  the  iuterwit  of  ftowl  onlur,  aoil 
ftf  the  *(fiy  o(  the  per^^jiw  iind  prr>j)tTty  there  and  in  tlie  ^-innity  o(  tho*-  plnix^. 
wbiih  tbe  tnioiw  nn-  rxi)ifte"i  to  n'liPVTXv.  The  fonv  chould  Ik-  ii>!ie«l  with  kind- 
iK«i>  and  4.viu>idiTatiun  iui<l  witbiu  ibi-  UK-amn.*  uf  tlieatrk-l  ne>i-i-9<»iity  o(  thu  iKTarioiia 
a*  thiv  iiiay  ftriwi.  The-  Prewi<Ji*nt  relicn  upon  the  finiiuf!^  And  wijh.'  dliK-ri<liu»  of 
Ibf  <it)iiiTM  ill  iiitiitiiftiiil  |i>  ao'iiiiTplUb  the  objei.-ti'  fur  which  ibt-  trno[i«  an- xi-iil, 
with  kititliiete  and  huiiiunity,  and  tbu  um;  uf  tbi-ir  tonxe  lawfully  and  as  UlLlv  an 
in  <Y>m|iatible  with  the  dntiiifl  awigniMl  them." 

Olher  iiiiatnii'tiont»,  id  ilntf,  ^Imt'li  IV,  wertt  ii«  follows:  "Tb«  t^ecretaryof  War  has 
information  thul  a  m<ib  hiu^  taken  po««eaeion  of  the  While  Piu*  road  Imili  )iy  Georitu 
.A.  Bnu-ken,  t^f  Minneapoli.H,  anil  otlien.  He  deMnn  that  their  rights  be  prolc<'le<l 
lUid  iiiidi  violexin;  8ii|)|ir«Bwed." 

The  |>artB  ot  AUeKs  where  the  troops  were  to  be  tieed  being  unprotected  by  au 
orjnuiized  local  civil  covernmenl.  it  whs  evidently  deeniod  neresmry,  in  order  that 
thi'  liMiititirn  nittiieil  ohoiijd  not  l>e  hande<l  over  to  luwlewuet^  timt  tli*>  iJ^>vemnieut 
bavine  jurii'-iit.'tion  ovt-r  the  terrtton  should  uk  the  only  intMUiti  a1  ito  dlApowl  tu 
nrevenl  the  rammiasion  of  crime.  It  niiwt  !*•  nfganksl  iw  a  temporary  meoAire, 
MM-d  on  ncoewity.  to  whieb  tlie  kyinlittion  of  ISi't  vraa  not  apjilicil. 

The  remarks  of  Mr.  JiinUce  Wtujdbury.  in  hln  <li»vnliu);  opinion  in  the  cam  of 
Luther  r.  Hordpn  ( Jlowunl.  7B->>3|,  are  of  interest  in  thisconne<-tion. 

At  the  time  of  Ibe  riotn  iti  Idaho,  in  1S1K>.  tbe  ffovenior  Hpplieil  to  the  I'reoident 
for  tbv  protection  (.nuiruiik^ed  by  the  C^trii^lilutitin,  and  hImi  in^isl  a  prui'lamalion 
declarin);  the  oottiity.  which  wa^  the  Iwaliiy  of  the  Iruuhle,  to  lie  in  a  »1ato  of  inmir 
rvetiiin  am)  re)N*llii>ii.  MilitHrv  nid  wiw  furiiii>be>ri  by  tlin  Pnwident,  iind  for  a  time 
tho  locality  wai<  nmlcr  predomui&nt  militnry  rule,  although  Uio  civil  puwvr  wauiuX 
in  fart  entirely  ili.'*place'1.  It  wiw  regarded  an  an  enforcement  of  ninrtlAl  law,  Ijak^I 
on  th<^  (act,  priH^laiiiKx]  by  the ^lovenior,  of  tht^  exixlence  of  itMitrnvliiui  and  reWI- 
liun.thnt  is  war.  <:Similii.rly  in  the  ease  of  theCieurd'.'Meiie  LabiirTruuhlwof  1896, 
See  {I.  R.  R«"port  IIXW,  Bftrh  Cong.,  l»t  eeas.)  Bin  when  tlie  dome«tic  violence  doea 
not  amount  Ui  inaurrection  or  ivbellion,  the  State'a  inv^Njsition  of  aid  to  vuppron  It 
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Hon  ^ys  that  it  l>ritig>*  ttie  question  to  the  veif^e  of  niatlinl  Inw.  and 
rwalls  to  mind  the  phnuii'!  iise<J  by  ll't*  Attorney  Ocnenil  in  the  (iv^t-  of 
iJii!  L<jrd  (n'orgi*  (iordon  riots,  when  \iv  ndv\s*'il  the  Crown  to  dfclure 
the  tumultti  Ti^/diioug,  in  order  to  allow  of  the  recourtje  to  militiiry 
fori-c  in  attHA^kii]^  lln'  rioters  whi*ri'vi'r  they  were  found,  nnd  wbeliier 
or  not  enfjajfud  in  felunioiw  outm^e,  which  uluau  would  junlify  it  at 
couinton  law.  Tlii$.  «iayK  FinlancMjii,  nhows  the  point  of  rontuct  bt-tween 
the  wope  ()f  roiumuii  law  and  nmrtial  Inw.  the  ont-  dejilincf  with  men- 
riot,  and  the  otiier  with  ivlndliori  fio  formidable  a>i  to  amount  to  war 
and  to  ivtiuire  measures  of  war.' 

What  was  advii^ed  by  the  Attorney  (Jeneral  on  the  m^oasion  of  tho 
I^tnl  (ii'orjje  (iordon  riotjs  was  aetiially  done  by  the  governor  of  Idaho, 
during  the  riots  of  lHH:i,  when  he.  by  proclamation,  deelai-ed  a  county, 
where  \\m-  liiwh-ssnes**  existotl,  to  l>e  in  inBurrection  and  rel>ellion. 

Owing,  however,  to  our  dual  system  of  pjverument  the  prineiples 
eontrolling  this  subject  are  in  n  great  measure  peculiar  to  this  country. 
With  the  suppression  of  ordinaiT  riott*.  not  interfering  with  the  exe- 
cution of  the  laws  of  the  L'liite*!  State-s,  nor  witli  thw  proeesse*.  of  the 
Fedcml  eourt«,  nor  with  the  mails  nor  the  property'  of  the  United 

wontil  not  Histify  a  i*t«irt  to  nutrttal  law.  Thia  M«iuti  to  have  h^n  uuderMtinMl  and 
otwerved  aiiriii^  tl]«  riots  tj[  1877.  Whether  the  iloiuestic  violeace  Aove  in  Eitct 
anioiint  to  iriaiirTfrtiAn  or  ri'lK^llion  mity  wittivliniii>M  \if  b  verv  dflicAlt^  mill  iliflimlt 
uuLftiou  tuiimridf.  ultliuUicli  in  Ex  jK.irtt  Millitcft'i  (->  Wall.,  lit),  ttie  .Su|treuie  Court 
awliiml  thiit  nmrtial  nile  can  ncwr  vxm  wliere  the  eourtfl  are  open,  atid  in  the 
|>ri>iii-r  imil  iiii<>tM>tni>'ltil  excn-iM-  <if  tlii-ir  jiiriMliilioii. 

ll  furret'tly  re}«jruxi  in  ttie  iiewpi)ftt"er*,  Cieni-nil  l.i<jliiii,  \\w  <^>nin»Bn'1iiiB  fp'ncral 
of  t'le  militia  i»fiit  lo  H«xU'I"ii,  Pa.,  iti  PeiHenilwr,  ISO",  in  oonwHinem-H  uf  the 
tronliltw  ariMik)^  nut  <if  lh«-  miiii>ni'  dlrikt^,  rln-luml  that,  m  9pit<^  of  the  warranfai 
UMUod  for  the  armt  <>f  the  ^i;rtff'i<  ilvputies  f<>r  llie  oluiotiiiu  of  miners,  no  ranstahlei, 
nor  an ^  civil  authority,  would  lie  jHrniitteii  to  arrest  llifiii:  that  the  Hheriff  ij«  an 
(•xec-iitivrjoffli'er,  whiwteduty  is  lo  preat'rve  tlie  (H'Bce:  that  he,  (ieniTal  Gohin,  atui 
Ilie  Iroopc,  were  triihonlinate  to  the  ii<hfri((,  Itinir  eniraKt'd  in  hulpintf  him  to  perform 
tliat  duty;  and  that,  under  theiie  ripriimfttiuu'wt,  he  wimid  imt  pennit  intorference 
with  the  *iiif riifH  <ifli<-ials.  "  !«  intite  of  this  Hne  difltim-tion,"  WT-ute  the  rejiorter, 
"thecomnianiier'ftih-iiHinn  nn  this  iH>int  iwaci-epteii  asflii[)t'reeclin{i;  the  civil  aiilhori- 
ties  hy  the  militarj- j"<«er."  This  jr**  !■>  AviVi  \\w  leirnl  ■liffii-allicf  liiat  may  aritte. 
A  puolicntii'ii  oii  "Ttie  Oiyaiuxed  Militia  of  the  United  States  in  1897,"  by  the  Mill- 
tary  Infoniiatioii  Wmion  of  the  Adjutant  (.ieneral's  Office,  euntairu  an  aoeount  of 
tlie  ueeiif  the  militia  on  llib  oi-raxion. 

For  an  intervsiin^  itifL-iuiiion  'd  "The  }rlatuii  of  the  Alilitifl  in  Time-  of  Uiot"  see 
two  BTtieleH  on  that  suhject  in  the  Albany  ijiw  Journal  uf  Ai^^tut  'M\  and  10th,  IH78, 
by  William  M.  Ivinp. 

A  maiority  of  X\\v  Staleo  have  exprawi  proririoDs  in  their  conititalioiw  or  «tat(it«a 
for  rattiOK  out  tlie  luililia  "to  exiTUtu  the  lawu;"  in  olhei>  the  power  iK^vvn, 
flittioiwb  hot  in  this cperitir  knizita^',  )>omc  copyio);  the  Con^^titulion  of  the  L  nltea 
8tatea  in  thix  recipert,  niakiii}:  (he  executive  (-r>miiiaiider<in-t'hief,  Mod  niinirtng  him 
"to  take  care  that  the  laws  Ite  fuilhliilly  exwulwl." 

'  Review  of  the  Authoritk'M  as  to  the  Ueprcwion  of  Kiot  or  Rt'bellion.  hy  W,  F. 
Flnlannon.  n.  '2^. 

*  "  Your  nnht  To  take  such  nieaflurwi  as  may  ueeui  to  be  neoewary  (or  the  proteeUon 
of  the  public  profierly  ia  \-cr>-  clenr.  •  •  •  Ttn,  right  of  defradiniT  the  public 
property  includee  al»o  the  right  of  rvcapluiv  after  it  luw  bwti  onlawfully  taken  by 
anolber."    (Auomey  Gviienl  Bloek  to  Prf«ideDi  Buchaoou,  fl  Opin..  &Al,  621.) 
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States,  or.  in  gfiifral.  w'tlh  tlipir  iiiHtruim'iitalilipsnf  goviriinipiit.'  Uio 
Ffrfprnl  got-nninu'iit  Ims  in  tho  fii^t  iii-ttniui'  nolhiat;  to  do.  It  is  only 
wluMi  iiillfd  on  in  thi'  miiiiinT  prcHcribii'd  lij,-  thi»  {'niif*tiiulinti  that  it 
cnii  iiitt'rptjsp  its  |iow(*r  fiir  tlii'  .supprt'fwiuii  of  mu-h  lUmn-ntu-  v'uApiut}. 
•  As  at  Chira^iit,  the  pxinteiie*'  of  the  two  guvernnionbi.  Fodpful  and 

'In  II  Mlwr  to  tlx*  Sw-ntturv  nf  Wur,  datvil  Julv  .Mh,  18IH,  t]i«  Attuntvv  Geiiviml 
nld: 

"]  iMive  lh<?  hftnar  ton-ktiowlfilse  ihort^-^int  o(  cnjtv  of  t^lMriiin  irt  lh&  Aiijiilnnl 
Gvueral  ot  tim  Uiiiitil  BUU-v  Army,  fnjiii  BniniditT  iTfavral  Mi-rriH,  i-oiiimiunliiiii 
tbeUepaitniorit  i>F  tlif  DiikotA.  Tti(.>  tflivniDi  nliow^  thnt  uii  the  Nnrthvni  I'nvlfic 
Bailroiid,  wect  o(  F»npi,  no  trairiy  an-  niniiiiiK;  thnt  ciiiiilnywK  riifiHtfiil  tiy  Dn'i-nm- 
pany  ntntv  tu  work  itnkvt'ii'kiiuiiu- uroUrtiori  ii>  uH^jnli'dihi^iii;  Oial  ibi- iiniti-cliou 
ol  the  TTiiil<-<|  Slati-ntMtin^HFi  imw  ufriinlol  -Ikiw  hoi.  in  tlii-oniiiiini  of  nwn  eiupluy- 
MM,  WHiliv  llii-t:i  Hjaiiii^l  iliiii|;r-r,  xixl  tlmt  in  i-i>i)M')|iiriiH-f  i>(  ifif  cirt'ii'iiftHiK-i-n  hIhivp 
niiniCiutiol  iTiuil  ■.■•Jitiiiiuiik'ulioii  with  F'lrix  Kvijuli  aii<l  nivUT  tuu^  Ixvii  iiil<.Tru})tviil 
((iniv  Jiin*-  ^i,  »n<)  itu-  otiiiiimixliritc  t^'ni^ral  it<  uimble  M  amke  t)io  iwual  liimmtiliLy 
iwiviiii-iitH  111  htM  truu[i)<  vir  Ui  vtiip  HtrppUoi  to  Ihv  military  jMWt^  on  tli**  lino  of  tlie 
N'i'rtlH'ni  I'willr, 

■'  Fly  f*»>iMii>n  .1 /,Mhf  lut  of  July  2,  1WM  1 1 3  St»I. ,  3fi.M ,  inforTff.rafine  th<>  Xrirtliem 
Pari  lie  HaUniH*l('<)iti|ut[it ,  it  twdci'lHivd  llial  i,'i."rtiiiii  il«>iTil>Ml  |inl>lti'lHii<ii<»rf  ^'niiitt^l 
lo  tlH>  coitifHiny  'fiir  itie  |)iir|»i!'0  of  ]ii<liii>[  In  tlit- oitiMruccion  uf  smh  niiinjai)  uud 
ti'li-ii'^iH'  '""^ '"  '^''  T^wirtc  I'cuuM,  Jinii  to  mvnn-  tin'  snfi-  un>i  n|ie.Tdv  Imn-ponalion 
uf  llif  inNiln,  lr>HJ|M,  anil  uiuniliouK  of  Mar,  ami  puKlii'  xturex  over  tfit-  rutile  i<f  iai<l 
Uu<;  1*1  railway.' 

"Bv  BPflion  II  it  id  fnrthor  Piiactwl,  'That  Biich  Noithpm  Pariflr  Railmarl,  nrnny 
Dftrt  lueret:if,  »ihall  he  a  {mi^I  miitf  an<l  a  luiUtary  riuiil  ■mbjcrl  l<>  tlie  iiw  of  tUe  I'nit*^ 
&lA(et§  for  (I'jstal,  military,  ntival,  ami  all  otiier  ).ii>vermn«it  wrviiv.  ami  al^o  8ut>}«n.t 
lOHnpIt  rt>ftiiliLiiiinsibi  Coit^ri'jH  may  impiwf'  ivjitriiiinji  thp  clmrjtw  fi)r.>iiirh  Goveni- 
menl  tnui^'jn  Tiaii'm.' 

"Bvwslinn  'A>  •>{  tin*  sami-  im'I  Conirn','*-  rfrttrvi-.'*  ilit*  ritrin  to  alter,  am<>nrl,  or 
wit'-al  tin-  iM-l  'tilt-  hp|I*'r  lo  aci-i>ni|t)i.-<h  lln-  'ibji-rl  o£  this*  net.  cunncly.  Id  [)r»mot« 
the  |*iiii]ir  inl^re^t  antl  welfare  Ijy  tlie  <-oii!rtnKtiMn  '.if  n\K-h  railn)iwi  an-i  tfjlf^rmpli  line 
Mill  kH-piiijf  the  BRine  in  worklns  nnlpraiiii  ttiHi-nm'  lo  tlie(iov«<rnim*nt  at  all  limtai 
(liiiC  |iariii-nlar]y  in  time  of  Han  the  uite  wid  U-neHldof  thi-naioefurpotital.  military, 
■nil  ii'Cher  })iir| «<•««<.' 

"TIks'i-  proriHioiiit  make  the  mad  of  tJie  Nnrlhwn  Padfi^  a  militar}'  nnul  of  the 
t'niu-il  SUitPA.  Bein^c  (nieh.  the  p<'>n-f'r(if  the  Prc«tileDt,  aaconimun<ler-iii-<.'liirf  i?f  ttw 
military  forren  >A  the  rniteil  StuteB,  1o  kee|»  the  road  unolHrtmrtL->l  aiitl  ]i\-}iiUlitt>  f<jr 
miliiMry  ]iiir|><iH»  i-an  not  l)ti  ilo^iiUU").  and  may  propurly  be  uahI  Co  n-muily  thv  m\*- 
chiifji(itiHt?ii  in  tii-iK-ral  .Mi-rritru  ti-liimim." 

And  llu-  followiiiK  Iflter  wn*  »i'n1  hy  llii?  coniniamling  (ceiionil  of  thv  ,\nny  to  Uw* 
coiiiniundm^  )^>nernl  uf  liiv  I'i'|)ar(im.-iit  of  iht^  Coliinihiu: 

■'  III  viivr  of  tliL-  (aft.ft^sinlislftntiiJttilhyoiniiiiuiniiiHiunn  received  from  ihelVpart- 
■utint  oE  .ritiitiiv,  friiiii  luililiiry  otliciiil  rcimrl)',  aitd  fniDi  oilier  relialile  liKitiiW'',  lliat, 
l>yn-U!ain  of  nnluwfi]!  ol^lriif-tion!'  auil  coiJiNiimcioiiiorr  tti^emMaii:''''of  iH;n<iini',  it  linH 
Iwi'omc  )inF>rtU'iiL':ilili'-,  in  ilic  iii<i|;nii-itl  i>f  tlio  I'reiirlent,  to  «ntony'  l>y  the  onlinary 
t'ii(ir»f  of  jo'liiinl  [loxi-e'lintf  thr  liiwii  hiS  the  I'liil*^!  Stalex  ami  to  prevenl  olBitrnc- 
liiMit^  of  the  I'liiti-d  Sliiiejt  iiinilx  mid  i[ilimipiii»ii.«  lo  coiiiiiH'nv  U-iwecn  llit>  Slalen, 
Ihf  riitlil  iCiiHruiiti.-iil  )iv  w^iiion  1 1  <it  Ilii-  »i't  :i|>ttn>viil  .IiiIy  2,  ]Htl4.  (M>nntitn1io)t  tht> 
Nurtlierii  PmilJe  liailnjud  '«  ijijrt  rouu-  and  inilLlarv  rvatl,  subjei.!  to  itif  n^e  of  the 
I'liitdi  Swtt'ji  for poctiit.  military,  nnvnl,  hikI  nil  ntlipr  tJovemment  service.'  ynii  are 
(lini'ti-d  hy  till-  Prenideiii:  to  etngility  the  military  ffin-e  mi'ler  your  cnntiiuuul  to 
miiovti  'dwlrMvli'.>iii'  tw  the  iiialln  and  to  execute'  any  orders  of  the  rnite>I  States 
c*)Urt  for  the  [•nilerlioii  of  pnijH'rCvin  the  liaiiditof  re(Tiverflap[»>inle<I  hvmichi-oiirl, 
anil  fur  jin-n-nliiiK  ijjii-miiiliiin  of  inlerflate  i-oniiaenv,  imd  lu  pvo  eiiili  proleition 
lij  hflid  milroml  il-  hjII  pTeveiii  any  unlawhd  and  forcible  olMtnuiinn  to  tlie  rejjular 
iinil  'inlcrlv  .ii>emTi<in  of  Haiti  Toa'\  'for  postal,  military,  naval,  aud  all  wthtr  <io\eru- 
hieiit  .'•«'r\i>T."' 

Similar  letteiv  were  will  lu  the  eommanrlini;  t^iierab  of  the  Dcpertment»  of  the 
Plane  and  of  California  for  thi^  (.n.lii-lion  of  the  t'nion  Parifir  ani)  rwitml  Pa«nflt' 
Railway!..     { H.  K.  Uix:. .  No.  9.  [wrt  1'. 54lh  Cuafi., 'ZiX  him.,  pp. 2L*0,  '^'Si. ) 
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Stale,  may  lead  to  c«>nipHoiitions.  under  such  conditions.  Tlie  Fedei-al 
military  |.K>wor.  employed  in  aid  of  llio  Ft^oral  rivil  jtowi-r,  may  find 
it&elf  acting*  tvitbin  a  State  L'uutiiiry  tu  tbe  winUt'^  of  tbe  StutoV  i>xt!cu- 
tivc.  Utit  timt  aiii  only  bappt^'u  vthvxi  the  State's  executive  fail^  to 
recojfnize  thf  fact  tbat  the  Kedenil  authority  extends  to  every  part  of 
the  I'nited  Statei*,  just  as  tbu  State  a  authority  extend*  to  everi*  pail 
of  the  Stale,  and  tliat  wheiwer  in  the  United  States  tbe  authority  of 
the  laws  of  tJic  I'niled  Stiitefi  is  resisted,  to  ttiii-b  pliu-e  does  their 
authority  to  t-nforee  their  la««  extend.  Tbe  l.'nit^'d  Stut«s  have  ns 
fidl  juri-sdii'tion  within  a  State  for  the  exeeution  of  their  laws,  as  the 
State  ha>i  for  tbe  execution  of  lt.s  own.  Thpy  are  uca  there  Ity  suffer- 
ance, or  comity,  but  as  a  constitutional  ripht.'  And  if  the  resiitanee 
to  the  Ihwi«  Ih.'  of  tmeh  fi  charueter  that  it  c«d  not  be  overuome  in  tbe 
ordliiMry  way,  the  Ketleml  executive  has  as  much  rig'bt  to  uw  the  Fed- 
ei-al  military  power  to  jsuhdue  it,  as  the  State'.-  exwutive  Jia-s  to  ilvc  the 
military  p4>wer  of  the  State  to  ^ubduo  a  t^imilur  n>sistanee  to  ili^  own 
laws. 

The  President's  use  of  tbe  Army  in  tbe  execution  of  the  Ibw>(  on  the 
oewwioii  of  tbe  Chicago  strikes  was  coiuntended  by  both  Ibe  Senate 
and  HoiiM'  nf  Kf'pi'fH'ntalives.  in  n'viihilion^  !ido]»t«'d  by  tbcis**  lK)di'*s. 
Tbe  Semite  ifsolution  declared.  "Thai  the  Senate  indor«e^  the  prompt 
and  vigorous  nieasuivs  adopted  by  the  President  of  the  I'nited  States 
and  tlif  meinlM'rs  of  his  Aihninistnition  In  ri'pulsf  and  repre.>is.  by 
military  force,  the  interfeivni-e  of  lawk^ss  men  witli  the  due  prwTss  of 
the  laws  of  the  Tnited  States,  and  with  the  transportation  of  the  mails 
of  tbe  United  States,  and  with  coinnieix-e  iinioiig  the  State?i. 

"The  aclifin  n{  tlio  President  and  bis  .Vilministration  hnn  the  full 
Rynipalhy  and  supjiort  of  the  law-abiding  masses  of  tbe  (leople  of  the 
United  States,  and  he  will  be  stipporti^d  by  nil  di-partments  of  the 
Government  and  by  the  power  and  n^sonrces  of  tbe  entire  nation." 

And  tbe  ivscdiition  of  the  House  of  Representatives  wan  as  follows: 
^*'  IirMiili\il,  That  the  House  of  Rcpre.?*cntative*  indorses  the  prompt 
and  vigorous  etforLs  of  the  President  and  bis  Adniini^lnttion  to  sup- 
press lawlesanoKs,  restore  order,  and  prevent  improper  interference 
with  the  enfoiii'tiient  of  the  laws  of  the  United  States,  and  with  the 
transportation  of  tbe  mails  of  the  United  Stales  and  with  interstate 
commeive:  and  pliKlgcii  the  President  hearty  support,  and  deems  the 
success  (hat  hns  already  attended  liis  eSorls  ai$  cause  for  public  and 
geoeml  4'ongi'niubLtion." 

These  weiv  very  important  regulations,  indicating,  as  they  do,  the 
undei'standing  at  that  time  of  the  twu  lIousi>>i  of  Congretis  with  refer- 
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ence  to  ihe  pownr  of  the  Prci<i<tent  tu  utte  the  luililury  forces  of  the 
Cnited  Statot*  in  the  t- xeciition  of  the  laws;  althuugh  ihe  iiiidei'staiuliii;; 
prohtttily  wiui  ihat  their  u«'  wiv*^  pursuant  to  the  slalulory  Hutbority 
coiituiiu'd  ill  (lit<  Ki'viMril  Statutes.  ThL-i*e  was  iit>  question  wt  to  tht* 
source  of  iheautliority. 

Thij*  iiBC-  of  Kedeml  ti-oojw  wiis.  howev**r.  aUo  in  aocorc!  with  the 
views  of  the  Supreme  Court  in  the  Neagle  rase,  as  to  the  p«iwi-r  of  the 
Prei*ident.  Or.  lui  it  ha**  l>oeii  elsewhere  expref^sed:  "Th«  President 
]*,  of  cour*4^.  to  take  raiv  that  the  Ulwm  are  faithfully  executed.  Uut 
how?  By  what  means:  Only  by  sm-li  means  us  the  C'niistitntioii  and 
lawi*  themselves  have  given  him  power  to  employ.  That  is,  hj*  eaus- 
ing  proeeedings  to  1»r  instituted  aefording  to  law,  against  those  who 
violate  the  law,  and  by  employing  whatever  foree  may  lie  necessary  to 
overeonie  all  tesistanee  that  is  oflered  to  their  execultcm."' 

'I'lie  President's  eonstitutionul  duty  to  take  eiiiv  that  the  laws  are 
fnithfiilly  exeeuted  must  he  earried  out  ljy  the  nn-uiis  plared  in  his 
hands  by  or  under  the  Constitution.  If  Congress  does  not  presiTilM* 
nieiniH,  he  must  ust-  sm-h  nienns  as  the  tVinstitntiua  supplit'-  him  with. 
TheM-  means  niv  not  spi-citieHlly  m'I  forth  in  the  Constilutioii.  They 
are  incidental  to  uiid  iuiplied  in  hisgeneml  powers.  Nor  is  sueh  a 
conclusion  utuuitborized  liy  the  chunicter  cif  the  instrument.  In  the 
laiigtiHge  (if  Chief  .Iiisliec  Mai'slmll.  "A  constitution  to  cunljiiii  an 
aeeurule  dt'Uil  of  all  the  sulidlvisions  of  which  its  great  jwwers  will 
admit,  and  of  all  the  means  by  which  they  uiiiy  he  carried  iiilf)  execu- 
thni.  ivt.iuld  partake  of  the  prolixity  of  a  leijul  i'(Kh',  and  could  scarwiy 
lie  emhiTiced  )iy  the  hunian  mind.  It  woidd  prnUihly  never  Ije  under- 
stood hy  the  (Mifilie.  Its  nature,  therefore,  requires  that  only  it« 
great  outlines  should  he  marked,  ils  iiniKivlatit  ohjecta  designated  and 
the  niinoi'  ingredients  which  cnmpnso  those  ohjiH'l^  lie  diKhiced  fifuu 
the  ruitiuv  of  the  i)l<ject.-^  theiiL'-elves.  That  this  ideil  was  entertained 
hy  rhi*  fmniei-s  of  the  American  Constitiitinn  is  not  iinly  lo  he  inferred 
from  the  natuiv  of  tlu'  instrument,  hut  frnm  llu^  language.'"* 

Hy  the  liist  chiusc  of  the  legishititin  of  Itils  it  was  prescribed  that 
no  money  "'approprinted  \i\  thi*  act"  shnuUt  he  used  tn  pay  the 
exjMinsi's  ificurivd  in  the  employuient  of  any  troops  in  violation  of  it. 
This  pro\  i,^i(in  related.  i>f  course,  only  to  the  jieriod  covered  hy  the 
appropriation  act  in  which  it  is  found.  Congress  may,  by  disliaiiding 
the  Army,  render  it  i»HK»ssihh'  for  (he  President  to  resort  tti  his  eon- 
stitiilional  power  as  executive  anil  eoiumander-in-chief  of  employing 
the  Army  in  aid  of  the  civil  power,  in  the  execution  of  the  laws,  or 


'  I'iiiriLs.I.,  inff  K«iiip,  111  »'))>.,  414.    8««  alaoStoiy,  Coii#i.,  m«>c  148l>-l-t»:i;iUHl 
Kciil'i:!  CouinifiUiiric^,  \v\.  J,  ii.  283. 

■  MoCulKx^^li  >.  M(i.,  4  \V.,  W7. 
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may  iM.»uplB  an  appnip nation  for  thp  support  of  the  Army  with  a  con- 
dition jw  to  the  lisp  of  the  nioiipy  appixtprintcd:  but.  if  it  He  true  that 
the  C'Onrttitutiori  dtivotly  vfnts  tbo  Prc^idpnt  with  tho  duty  and  powvr 
wp  have  bnpii  dbwuHsin^,  it  must  follow  that  (^ngrpss  con  not  make 
thp  pxPiTiMP  of  mieh  power  illegal.  It  may  prevent  its  exercise,  but 
it  pan  not  make  it  ille^. 

Tho  framers  iif  the  ('on.<ititution  relieii  on  the  eontrol  of  Congi-esH 
over  appropriations  as  the  great  safp^riuird  agnin«t  a  iniMase  of  the 
Aiiny.  It  was  helievMl  that  to  refufle  to  vote  suppliet^  would  Ih-  to 
distiand  the  Army.  \Vc  hnvp  seen  that  for  a  short  time  the  Ajthv  has 
been  maintained  without  .sueh  vote.  Hut.  nevertheless,  thi.-*  was  the 
safeguard  ivlied  on.  and  there  was  no  attempt  to  ercate  another  by 
invp-sting  tIongrps.s  with  dirwl  control  over  the  Presideni  in  ihe  dis- 
charge of  hU  constitutional  duty  to  take  care  that  the  laws  tju  faith- 
fnlly  executed. 

There  ia  not  now  any  fear  of  an  abuse  of  this  [mwer.  In  the  early 
days  <if  our  history  a  'Vstanding  uniiy"  was  rpgarded  with  fear.  It 
wtv*  natunil  that  the  framert*  of  the  tJonstitiition.  with  their  kimwledge 
of  the  pant  and  anxiety  for  the  future,  should  havp  this  fear.  But, 
with  our  experience,  in  it  i-easonablo  i'     What   fair-mind<Ml  man  ran 

'  Sfr  Jiii-lii'i'  Miller,  in  hip  lA^ctiirt-s  on  Ih^  ConMlliitJoji,  Bayv  rh»t  iUc  liclW,  wtiicrh 
wa."  etitertniiiiil  hy  ntmc  n1  thv  [iim-  of  ihi-  ailuiillmt  of  tlif  (.^uiiKtitiiliini,  ttiat  Ilicti* 
WBfl  <laiiK>.>r  ill  tlie  jin-al  iwwi-r  vwU-J  in  Ilie  Exwiitivv,  thoucti  imtiiral  t;no»i(th  at 
t)ii>  time,  visiti  ii  Yerj'  (rrvnt  iiiiflinke;  that  llu-  iK'tin^r  nv  aiijimarh  trt  Inilividtial 
riS|K>iip(iliilily  in  the  Kxcnitivp,  lli»-  mwrcr  will  it  ntine  to  [ii-rftvlifin;  thai  of  the 
thn,t*  hrunrhw.  llie  ctwiitivt*  hiw  l>»vii  Ihr  iii"i<t  Mliorii  of  thv  jioworn  uruiitetl  it  by 
theCoivititiilion:  ami  time  of  nil  thi>  tiolucive  i-leaf,  or  fallArivv',  Ihut  ever  envrvil 
anjUwly's  hmin,  (ht*  iiniist  iinfcmtiiie*!  b  this— ihut  anv  I'residcnl  rtin  vvcr  trmkc 
hiiiiNvlt  a  i>er]>etii«l  diclntnr.  thither  in  our  time  or  j^vntTnliun  or  m  Ihowf  whuh  nre 
tn  cntiie. 

Hee  also  Fort«r'«  Commentarieo  on  the  Cnnstilntion,  pajre  242,  et  $rv- 

A  most  Ktmirkablv  en<.Tuai-bnieiit  on  lh(>  coiwtitutional  |>ow-erao(  lltt-  I'nHi'K'nt 
was  ihe  l«i)>tiitinn  coiiuiiotti  in  the  Bt^^ind  «'i;iiim  of  tli»'  Army  Approprimiun  Ai-t. 
of  Maith  '},  IKliT,  whereliy  it  was  (nvwi-rilted: 

"That  the  h«uiq»art«re  of  the  Uuiii?!^!  of  the  Aniiv  of  tho  VnitfJ  Stale*  i-liall  t»e 
at  the  city  of  Wai<hinKlun,  auil  nil  onlfrv  and  in»tnntioiui  n<luliiiir  to  iiiililary  ojieni- 
tiotis  iMDcd  by  th«  IIPMldciU  '>r  .^vvn-lary  of  \V«r  shall  l»c  ii*«iicl  i  Finnish  lh<'iMncniI 
of  the  Anity,  ainJ,  in  caw  of  hi»  iimbiliiy,  lhro«);!i  thv  m-xt  in  rank.  Tin*  tivn^nil 
of  tht-  .\niiy  ttliiill  nut  bi'  rL-iii'.>vi«l,  mi)>iH'niU-tl,  or  rvliLafl  (rum  oniiuiatul,  or  atM^iwl 
to  iluty  fl*t;wltcro  than  ul  iwit]  liL-adtniarl^.T'.  except  ni  hi^  own  ni-i|iiit>l.  uithont  the 
prvviittix  appnival  of  itic  Seuatv;  aiiu  any  orxlc're  or  inHtnictioiu)  n'Utiii){  lo  niiliUtry 
oj»emtioDB  iiwufil  ojntrary  to  (he  rcquin-'mt-nls  o(  lliiw  Bittion  dliall  he  null  anil  void; 
and  any  ofliver  who  shaU  imue  onlen  or  inxtrnction''  conlmry  to  the  pn>vii<io«w  of 
this  BecUon  shall  b«  deomed  guUty  ot  a  mlsdointHiior  in  uflicL-;  'aud  aay  officer  of  thv 
Artnjr  who  ihall  tmnBDiit,  convey,  or  ol)ey  any  ordt-rc  or  tn-tna-linns  so  Imned  poii- 
Iniry  lo  tho  provi"ioiin  of  (his  (Hrtiori.  knowinu:  lh:il  muU  unli-m  Ufn-  m>  iiatml,  «liall 
bv  liublv  tu  iiuprbouuii-ut  for  nut  lum  than  two  nor  mure  ttiaii  twfuly  yean,  ujxjn 
conviction  then-of  in  any  court  o(  coniijetont  jiiriwliction." 

Thix  ■iFovioion,  alttxMigh,  iM  (he  Prt^'r^'iilent  iV^'lan->l,  i(  deprivwl  him  of  hi*  MHifti- 
ttitioual  fuut.'Lt<>n)!  w  (•wniimmder-iu-cliieC  of  thi;  Arniv,  he  wM  (KniJiu'lM  tocrwnte- 
nani-e,  or  olht-rwit**.-,  hy  withholding  his  8iifii«nire  frf>in  the  act,  defeat  nerewary 
apprujiriiitioEKi.  But,  whilt-lliU)<«anc(ioiiini|[it,  hmhilm^t  tjmrtly  xiilitiiil  (•>  h.  TIiUm 
we  Had  him,  by  ]iroc!auiatioia  of  8eu(eaiber  3d,  '!*0T,  declaring  that  "all  ulllu«n  of 
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now  my  that  our  standing  Aruir  i»  n  menuire,  insteful  of  h  pnthM'tion^ 
to  uur  in!<titutinri!<!  Ik  not  what  Mnt-aulHy  wrote  iipplirabli^  in  i4ul>- 
titaricf  to  our  condition  aUof  "  It  was  proved  liv  ex|H;rit;iiL-ti  that,  in 
u  wxdU'oostiluted  soi'ifty.  profe?i»ional  Mjldiers  uiay  Itt-  •  •  •  ^y|>. 
iiiiftxive  to  the  civil  powvr.  ■  *  *  It  is  pi>rliai>^  tieinuse  thu  nriuy 
In-^-auie  tbun  jfTndually.  and  aliuosl  iiupercoptihly.  on^  of  Itiu  itiistitu- 
tiood  of  Ku^^lnrid,  tbut  it  ha^i  noted  in  sm-b  perfect  liarntoiiy  nith  all 
ber  othor  inKtitutionr<,  has  nevi*!'  onof,  during  a  hundnil  imd  sixty 
yoam,  boon  untrue  to  the  tbronc  or  disotiedient  to  the  law,  hwi^  never 
once  defied  the  trihutiaUor  overawed  the  e^^tistituent  tio»be>'." 

Sueh  u  spirit  our  Army  ha»  inherittKL  It  has  never  questioned  it«i 
Kulmi'ditmtioD  Co  the  eivil  power  in  time  of  pea4>e:  but,  on  Iho  con- 
tniry.  it  has  IjetMi  taught,  in  the  language  of  the  Army  Uegulatious  of 
^ii)i!>  (prepared  by  tieneral  Seott).  that,  "Itespect  and  obedience  to 
the  civil  authorities  of  tlie  land,  ia  the  duty  of  ull  eilizeiis,  and  more 
]mrti(ularly  of  those  who  are  armed  in  the  publie  aeniee." ' 

If  there  was  ren«>n  for  the  legislation  of  187S.  in  the  une  to  whieh 
the  Army  had  then  Ijeen  put  by  the  Kxeentlve,  it  threvteni^  us  with  no 
danffer.  bei-BUse  the  i-ondition.-*  can  not  reeur. 


tb4i  Amir  *  *  *  of  till!  L'luted  Ht)it«a,  inacoeptinK  tlieir  coiiimi)«otuiuii(ler  th« 
lows  of  CongrGBS  Mid  the  nitw  and  artirles  nf  war,  inrur  nn  ohligntion  lo  oheervft 
<j)  «^v.  Kiiil  folltiw  fiirti  (lint-tioTiM  fw  tlii-v»)ialt  rrmn  titia-  tn  liiiir  ni'<-iv<*  frr>iii  llu> 
rrwjdciil  -If  till-  Oviieral,  or  olher  Kii|i^-ri'ir  ollU-fw  M  yvi-r  llifiii,  nixvnlinii  Ut  lli« 
nilc'<  mil)  <Ii»<'ii)Iiiie  of  war,"  ami  fiijoiniii^  iijuin  nftlt^ra  "f  thf  Aniiy  iilirwHy.  Aiid 
not  tliriiu)il)  IIk-  iiKiliiiiu  nf  Itie  ivininuiiKliiii;  ut-iK-rnl  nf  tlit-  Army,  t  t'l  ukmIj*!  anil  hiii^ 
luin  tliL-  (.-uurio  Hitd  utli«r  rivil  autliuritiev  nf  iTr>  Uiiitvl  ^lattv  in  ii  [nittiftil  aiUnii)i»- 
IraCion  uf  ihf  iaw.-^  thereof,  nnil  in  tW  ju>)^itenti«.  ■k-t-iw-s.  iiiHnilatcv,  mul  |iruo«Meefl 
of  llie  iiMirl*  iif  the  rniUnl  Slnti'?<.  Tlii-  It^irJatiuu  wan  rejiCBlt.'d  in  1S7U. 
'  Hvv  aUo  tL«  Aniiy  I{qfulati\>uti  uf  1^7. 
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llMlrBiFDl.  |>lra  IK,  IDOS 
llfunrr:     \rrin- txnrr  o^  abtatft.) 

Krvni  («nu]p.  cU'..3aA  W. 

U»v<!ot,eiiinnliiiyp»ylofw«l[wlillcon,isn. 

rit  dld'cn.  (Ut■^ull^(lLot  tmmiD*  f«r.  >  A.W, 

Anvsi  iliitlng.  ii7,  not*. 
In  Um  ut  ilulj,  tdOO,  I«m. 
Blgbt  to  penilan  for  illuMUcy  during,  Uai^ 
Via. 
On  pais.  In  lliieof  dntr.  lOZS. 

Wlltl'iUI  CHUK,  IMl. 

Wilh  i™v*,(¥i»t  <.t  teloffnwuapvlrltutlor,  4n. 
Abut  urn  wltliunt  l)<iini 
JUtiict  of  BOiii^""]  lit  (iluuxe  ul  ilcaerlloti  uii. 

l<na.  ISM. 
toT  li^  Ihnii  a  day.  7IB> 
nwtu  |wm<l«,  h-tw  otiaigi^  SM. 
Pkiui  T>ri«i  or  rimnnuid,  VH. 
i'j'iRt  iiunrtt'm  iiiily.S7<. 
Mnlilnic  Kotvil  tlmu  limt,  STSl. 
OdliHT.  htiw  oliarKcl,  HTT.  note. 
J^y  mill  iilltiwHdir  ni'i-niliiBiloTlnf,  STS.  >S*- 
PIkL-lnr  at}  full  <luiy  a  ili-K-ntv  Ui  CtiUK*  ul, 

3T7. 
Of  iirimuvr  ol  w*r,  3064. 
0(  WM  deparuamii  cler*.  iwa 
Kcwatil  [ur  >ti[>rrhcnKl(in,  cU\,  IOTA. 
BtUtilMK*  on  Mooiiiint  n(,  SUW 
Pummarv  dlM^liarBv  ol  oaiiM.-r  Ii^r.  I13\ 

Trijiwimrurlijli.  ■■(■.■-,  11)70. 
ItiMBlfil  litmwlf,  mranlni;  nf  tprm.  :l£l.X£3. 
Aliuslir  laair«**«  tu  rnnmiiiiainK  uOIOM.  It,  US. 

AraJrm;.      (Sti-  ilJlhri/  ,(ni'J'"iw.) 

(Hpurdon.  1W«,  nutf. 

Cil  n-KlpnuUrm.  :;isi-2lfll. 
ArrompUrf.  ilalnx  »(,  1(  aAmMUi  («  UaUfr.  lITa. 
ArruBnUlillll)  of  «a»T,  asO'^es: 

A*  btilUf.  3SL 

DlitlnpcHtiMl  iron  amnuabnity  to  trial,  »Mt. 

fat  antui,  ett,.  Hi  A.  W. 

For  ilelltivtii  01  diLnutipHl  itottB  fttttf  acpcTia- 
don  tron  «emiHf,  383. 

For  paniu^it  <•<>  fcirgcd  Tnaeher.  Ul,  MO. 

Hiyiuuata  on  fxliv  vom^bi-r*.  1I2S,  UM. 

Wlun  iii'i  toli'-'.-nfurvi-'J,  Mi. 
Irnianllnii  lur  paMli!  niuntri  3L#1-SH4. 
ArruulfrniMil*.  pmall]'  for  loalaK,  ilMdllail,  Pte., 
i;  A.  W. 


N«Uoi]«l  VolUDiwr  t<ul<llvn*  II(ns«,  3S4t,3Ml, 

IV>l.]iiT'«  llirnii.-.  NDitoitHl  V(4nntcct,3ll-'jai3. 
i((Hn-lti>n<i  lo  Ian  J.  proprti}  la^  UfiS. 
AwuM^: 

Amt'iiabllltr  of.  wlillc  nwa-lUliS  trtal.  lOH. 

Aiilluirllr  of  ronn^-nurtliil  nver,  BST. 

Cmn  nut  Ufci?H<lvnnu^u(  DTTor  of  court,  wtwD, 
aOb,  nutr. 

I^onpawncf  of.  u  wftiXMi  In  otrn  brlialf.  ISO. 

(loiuiwtmry  of  wlb-  (if.  u  wJtaMM,  MU. 

Dvcllnlng  to  plcwl.  1M9. 

Doutiv  OMlKntudK  \aiT  afJuuiiI,  I8K. 

DiiUnof  jiiflftc-iulkiHUti-  lowartl,  IJaS.lfiSI. 

Kimp<>  iif.  ilmimt  Ixiol,  lOH. 

IIIMLiiltyuf,  lAlii 

Iii<l«tvnflv0i3tti^  hcstUi!  to,  las^JUO. 

Kot  in  BCDtnt  to  bo  |>tBo«0  In  imna  while  nn 

UtHl.KHT. 
Phyilr«l  rMlraInt  of,  whUc  •m  IrLal.lMT. 
rtCkOD'ItFtatvint-iiioMiLL'uriiilHlvtit.lM^IMl. 

Ai  irlal  hyi^iina-iMrttal.lOIB. 
on  r*vli!i<.in  of  tvmnl.tsiM. 

To  !«  IWK'il  In  T-'C'inl.'JlW.i. 
Rvfomnii-tKliilliiii  to  otrnwncy.-liD- 
Rclcnval  »1.  Ii>  |>liii>«  of  ttial.  Tit  A.  W. 
HlKlit  lo  Imvc  wttnr-n«  Biiinin<>Tii.-il,  SlET.SMfl. 
i^tjinillng  miJtr.  »».  A.  W. 
TnUmany  crluUuHilnx  tilniM>lI,  Kud, 
Vrtrioii*-!-  in  tiitnit'  'il.  'iHi:. 
IrraMr  or  |»r(nrrutof  t 
I>ui>antni.'nt  ifiTmnaniliT  h<,  T2  A.  Vf.:  1S&-188, 

190. 
Wliat  (MOatttuli*.  Ui6-lv>. 

imiallUli 
fttnpproTal  ol.  1Wi,ZH\ 
Of  larcvny,  4lls|>osllloii  of  inoncir  on,  1M6. 
ijvm  tt  l^'prr^J  (.'nD*f<)  l>]r  •li'o'.tinn,  IIMd 

Artlac  lunlolaut  rAmmlmaT}.  paj'  of.  1910. 
A«l1na  awlnlanl  or  (•■ntriTt  kurmuai: 

Att  .il  May  l:.  I'-B'',  ;l»'/.  1'.*). 

.^II».■1»lbIl'  <•)  mUltAn'  JurtwUrtinn  In  tlm*  otf 

wHf,  :LS«.wft. 
AuUioritv  n  cmi'l'iy.  S»\**<",  iurt"- 
Burlal  csiiciMca,  WN,  mat. 
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lrlln«  wnlnUnt  ill  ■IfhUlMl  ji  IW»    nmn'il 
Cnn  mil  Im:  compslM  OnBulnln  lurriceMfur 

cipiiallonolcMiInrl.aui. 
CiTlIlan  ithpdrUu,  twK  iwrvitig  with  ■  BiUJurr 

hirtc.  Blu.,  SfB. 
Commute  I  iAU  ul  <iuart«m.  3Mi 
CtanpennolIoD,  3M. 
ifvtr.  ]Mr,  iHe.,  39i. 
EttlUtM  auia  «mt>La)red  m.  380. 
Entltlitd  tu  pordlcQi  allowuiM,  «IC.,  aa  wttRMi 

uu  cotirtv-inarlUI.  I»i. 
KutHlvd  b>  purvlwuN!  fut-I  fnwn  Quut«niiMi«r'« 

n<;|wnuiei)[.  NO. 
Bkto  no  BilllUTT  mok  or  •unu^  3Si. 
Uilov*,  >»  note. 

Kot  elliilble  ftir  m«AMl  of  honor.  IMA. 
Not  clltibic  hi  <leuil  u  ft  member  ot «  mlliurj 

i-uiirC,  SM. 
Uttt  (.-ndtlMt  lu  li^uedt  uf  oi'l  uf  M»n-fa  S.  ISM, 

»7. 
Nut  mlllltiry  aOIcers.  ibOnc<itniiilMdA»c(]<)Olic<>», 

i>r  iirlmiM,  3M,  »lV3K^tLcit>.<<. 
Notauli)«^l  U)  mlllurr  union  tDoe&cikl.aH. 
IrtlBif  biMplUI  tUiiMd*,  IMT.  144& 
iPttim  of  rfilniriav   •■Ikortl);    ($««  Jtfffnttlii; 

AiiiUi'iitlmtliHiol.  Zj83. 

M-allrlntlon  cir,  Z2»,233b. 

Jfotti'o  01.  2MI. 

Prnntiilgklkin  ol,  'JSn-^UST.aui-SSH. 

RotrIi  »f,  -issi-^aae. 
K4'<'i:[iK!ilcnillun  uf.  'iHi. 

Aildlll'iul  rittnalm,  layroifMtat  of  rltrr*  a«4 

harhum.  UM. 
tiUanrnniipnl  1   (^4«  Ovwrtv-imirtliiJ  <tiiim'iHl»4gu*r- 

Aultieullcallnii  ot.  2lBek. 
Fnim  riitf  ui  itaj-,  aaltimilcaiton  of,  MI. 
Slni'dlo.  3M.  3WV 1MH.  1<W». 
Stntatrnrniof.  m  wrorrt,  S)0. 

IdJaUal-stmrral: 

Drtnrlii'il  mTvlcp.  niiHt*  ol  tw.  lUL 

Dlaliiriof  t'ohimbla,.  1K)0- 

oi  miuika,  ikivpointint-ni  iu>  aaliiMii  to.  MIL 

AilirrlUmtnl.      (Kiv  (.bnfrCKf.) 
Affldalli: 
AUkcIIuk   «ppuliitm«nt  ul  cvuitt-uaniid,  197 

.\>  rvJitciitv  nn  ooiina-iDBnlal,  129U. 

llcrom«rh«lafllntr>  Uk>-n.  !!<».  Iiiu 
Boaid  o(  lurvrj'  <°"y  '<:?«)<'<.  i^- 
In  pici^ntlnx  nrniriM-ti^  ««. 
JiwUflraUuii*  nf  miraUni,  AM,U0iU),l»8. 

Knlli«nnic  Mlnlu,  I3M.  now.  i:r<rt,i:Ha. 

KnllirtBieiit,  mtnon,  ISSA,  tint* 

KulMmvHt  uf  pcTMcu  orvt,  J30b. 

Umil  tkn  to  rrMilblmcnt.  2)M. 

limit »(.  til  a|>i»i)tiUu'nl>  froai  (-1*11  Uf*;,  UM. 


ACraLlBillui     (Bm  AmBM  jltfoif-) 

Nut  Ku«nllaji  uf  iDtflu  minor  for  luifpote  o( 
enUatnent.  UHGt 
A«r*PM«at.  aral,fiAa.ffa. 
AM-tlv>4'amp: 

Ad'llilonul.  auitaorUed  br  ftct  of  Anguft  ft,  IM), 

an. 

Cl«illaij  ac-Iluc  ■*,  itatua  ol.  >9V. 

BOwt  uf  rank  vU  <m  t.-(>uii*-iujmuU,  vi<t..  wn. 

OIKKraMUrnediottuty  acMMilUwlA  brcrpl  noi 
eiitltlvil  lu,  613. 

llijr  of.  3W. 

Kauk.  SH^SVT. 
Alarmk.  ralM,41A.  W. 
Alakkai 

ii(l>ciuJtI[>  uf  InhaMUnt*  of.  lOOL 

lii(iiur>.  linrudDdinn  tj.  into,  UOQ. 

Kotli-f  <i(  Kuftcrvni  In,  4T^ 

T^rtn  laiUati  counir>'  u  i|tpljcd  U\  UA 

t'lr  of  arm;  In  aid  of  drll  faver,  ML 
AU»: 

CltlMiublp,  rlgbt  tfl  u'quirv  l/y  nJtlury  wrr' 
Ir«.-I<n.-I21. 

Clllntrulilp.  Mrtrlrtf  in  Nary.  401. 

CDmpi.ifiii  lo  t)iij  on  |[nvi»iinieiit codtnus.  Hb 

Emplnymi-nt  ul,  ,m  guvrfomont  tror^  iM. 

F.nlUimiTiit  in  and  diichjuge  from  ann;  6om 
notmakvcllttcutif,  TK. 

Liberty  nf .  lu  dlaplaF  Ba*.  «M. 

Ciiliumeiii  uf.  i;fTU.i:rT). 

Niitiiralliutloii  of.  12T1. 
Prumotloti — 

i:iill«U>d.  not  allclblv  tur.  MB.  121 , 
.«a1illi>i— 

.^■•[Miiniincnt  uf.  aa  o(lle*r,421. 

Allnuiij.  cUlin  lor.  ilovMWt  PV*  SHI. 
Atlulmcnl  uf  aianpit  appraprlilrA,  ZTKL 
AlliionnJ'n.     (8fv  ^y  aitil  .<1/umhw.) 

Bouuiy  *K  dlsiltiruUb«<1  from.  MS. 

Chaugeutilation,  IHA-tVSl. 

ConunuUttltfD  of  qiiarwni.  1911-lMl 

nuUii'Ftlnii  betur««n  pay  adO.  txH 

Furf>!!tinv(itlM1.ian.UST.Iil».14>U,lMl,lMl 

furfdiurv  by  Knl«nc«.  lvn,lWL 

imriDic  leHvc  of  aiiM-Dcc,  inut 

Not  affwtrd  bj  furlultUK  of  pay,  UM 

Awuliliiit  Tvciremt-nt,  lUK. 
Delallcil  (u  iy>ll(«e  [iTofcMM,  I91t. 
riimllLi^  111.  tVlN. 
ttcntEsitrii  'if  •inlnann),  ISM. 
Travel.  l»4J-l»61.lwl>'tVK>. 
To  aBeer  In  cbanr«  of  ixw  I'scbaage.  aOK 
AmradDMal: 
Ot  procv^itgn,  at3,  nntv, 
01  record  of  wrrlrc.  ■n-t:. 
Of  rveofd.    (SW  J£rW4(M.| 
AautafdUm 
Bmbtnlnnpiiti't.iWA.  W. 


^^^^^^^^^^^^^^^^^nJrax^^^^^^^^^^^^^rS^^^^^^H 

AaiRSMlM— CODttntMri. 

AKMtntmrM—f'fln  tinned.                                                          ^^^H 

iMmm- 

Jud^iMulTnrate.  fmpi  pirll  lUe.  433.                                           ^^^^| 

Rxeaillvr  t>cr«niiientm  JDW. 

Lmocq  KTfvtml  nm  vUclMc  lot  ■[•iwluniiait  M                   ^^^H 

InilUii  acrnt.  SCDit. 

■romil  Lli-iUi-fUkiil,                                                                    ^^^^1 

Un-cnrol.  «>A.  W.:  lit. 

MUlilM  uffiMm.  int.  ITM-                                                       ^^^M 

MiwppniprtalkMi  of.  ea  A.  w.:  tie. 

Svaeommialtmiii  vAKtr^                                            ^^^M 

I^-tmHy  fnf  itmtte  nt,  W  A.  W. 

AaaMMiiMllteTiwnAiiU.  411.                                                 ^^^H 

ki-ii-liln^  ill  I'liilye.  riff..  Ml  A.  W, 

Silt  vliEibl*^  [or.  alter  diacbaryv.  431.                                      ^^^H 

Innni)  rrofluaaUost 

Oil  (IvUclivd  wrvlcv,  411.                                                       ^^^^H 

AITl-i  liny  jurinlu'tlnn  of  MUit.  INB. 

Oaih  or  one*  to  be  ukcii,  tSH-mOi                               ^^^^^f 

Avant)  la  dmvrlmt 

21SS.                                                              ^^^^^1 

Ni>  Inw  citrndluK.  IIZI. 

Onti>uiGeaau«r,lwa.                                                    ^^^^H 

AalnaU: 

P«]r.  data  ol  cmnmcncnni-nt  uii(l«r.  401.                                  ^^^H 

(.'lain  lor  ItLKpiTiloD  »t,  al  BoDolahi,  T*T. 

rKmaftM-,  fiviu  civil  IU>>.  4S3.                                                   ^^^H 

IVaaIif  [or  I'Mtlnii.  etc..  IT  A,  W. 

PhrilMl  dUqiutliRmiion.  117.                                          ^^^H 

TranipuiiallKn  «f.  laM,  IftSa, 

Power  of.  whvu  cxIiauMnl.  41'.                                            ^^^H 

lay  of  Uw  Vm\t*A  NUInt 

rHnvlpal  muaiclAD  nut  aJlclblr  lot,  ill.                                   ^^^H 

McAolng  o(  una.  Wl. 

KMDk.  4IMI.  40*.                                                                                 ^^^1 

*Pt*»l: 

ftnppolDlBicnl  nr  dlHDbwd  oBocT,  UO.                             ^^^1 

FmtD  rc|ciuivii<«l  cwurtit  80  A.  W.;  ST. 

lt«QMa,4ai>.                                                                             ^^^1 

simlHcanti-  "1  ibr  trrto  la  lullliarT  l*"*'  -M*?- 

KccbnciiUl—                                                                          ^^^1 

ip-pllcatlont  fur  pard'OB,  IKK.  IttTT. 

(>ID««»ol  voltuil«eM,  48L                                                  ^^^1 

At>IHi1i»li>ii  iHint-r  <iT  i>rwl«|pnl.  IIT.  411,  US. 

(ItArUTiBMicr,                                                                    ^^^H 

Appi'lntnimt: 

SUIT  oDcen.  4lf).                                                                ^^^H 

A>'>'<.|itnli(<.',  Il>. 

KeUUrv  muk.  *m.  4M.                                                           ^^^| 

AKi'll'iill.  <iI3 

RwUMMton  by  D«w,  'itW.                                                      ^^^H 

All«n  MMler  to  be  oIDoct,  121. 

Rctlrad  offlcera  u  rotnawer  ofllcen  VOL                         ^^^H 

AacavdM  uIuiiietiuuicrltMtMl  mluOT.  MS. 

Hrtroftctlve.  417.  ISRl.                                                            ^^^1 

Aatnuii  foiBMin*  in  rank  at  mpMln,  414. 

DtKTVMor—                                                                              ^^^H 

By  htrnd  o(  «XKntlve  dvputmiait,  uv. 

TonondoiiudiiMonedonc«iudManicf).tlU.                  ^^^| 

By  MKlmeaUl  comnwtwlnr.  420. 

To  TKttncjr  MiiKd  by  lll«ol  aentenoo.  SJU.                      ^^^H 

OuleM.  421.  IMHMI. 

Tn  civil  alAcv.  I(II3-U97.                                                         ^^H 

Clwplalu,  truin  civil  life.  433. 

To  rafBiii-)*  cauKtl  by  dlamUaal  uf  nIBcer,  S7,                      ^^^^H 

n^n  lUt-,  i?uu«trucil(ni  u(  ivnii,  4!B,433. 

^^^H 

aTlUnD- 
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Mniiltr—                                                                          H 

^^^H 

CLTtUlualm  luniiMhiHl  ratutorliif  officer,  ■•  to            H 

^^^^^1                   Uaiik  o[  mctul>«rs.  TV  A.  U'. 

•lMnc««>.vtv..UA.w,                                     H 

^^^^H                   ltL-.|UlMto  niiiabvr,  not  kI  pan,  T«  A.  W. 

PUm.  iieUftli;  fur,  &,  It  A.  W.                                       ■ 

^^^^^^B                     SvnlviiL'e,  III  Unioot  war,  vb;.,  M  A.  TT, 

IVnaltjr  (or  UUnf  miMvy.  etc,,  for,  d  A.  W.                 ■ 

^^^^^B                   ^«ni«aceol  dvnili,  iM  A  W. 

HnUny-                                                                        M 

^^^^^1                   BenU-tice*  oi  Jinn  J— 1.  conOniMUaii  oC,  UH, 

IVnaliy  IM.  2eA.  W.                                           ^^H 

^^^^H                            HJ7 

ppnahr  fur  (nllliiir  lo  qiwll,  vhi„  IX  A.  W            ^^H 

^^^^^H                     SoiiH'lulCiU  of  offirvTB  fBT.  101  A.  VV, 

^^H 

^^^^^H                     Vulinic.  unli^rul.  %  A.  n~. 

Cuuria  uf  liuiuliT.  ueaitwr*  bi»I  rtf^rHn.  UT          V 

^^^^^^K               Oviii-rul  iiflSvvt*.  (.■uiiilnuuUou  uf  iu.*iiu-ncv.  IM 

A.  w.                                                                 ^^B 

^^^^m 

PiUse,  w  A.  vr.                                       ^^H 

^^^^^M                Gcalnnv.  imvokliv.  S  A.  W. 

JiMlg«-*4Toc»t«.UA.  W.                                   ^^^1 

^^^^^H                Olvtufi  til ii>1l!j{T' ■)<.'«  (» till-  memy,  W  A.  W. 

Vem1wrBOfGDuna,HA.  W,                               ^^^B 

^^^^H                Gunnl.  ■-■tL.,  quliUiut  wlUiMit  leave,  W  A.  W. 

lluDibenolDaurtt-muUiilbcloKcirUooani,  i^^^| 

^^^^^B                  OarliuriiiK  ttir  rncmr.  U  A.  W. 

MA.  W..DO(e.                                            ^^H 

^^^^H                  Hlf  IliK  IV  do  dut) .  U.  ST  A.  W, 

Ot  viillattuviit,  'J  A.  W,                                        ^^^1 
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AitklHofwar— ^x)AUna^d. 
Oatb— Opii  tin  iMol. 

WlmcM.KA.  w. 
OAanAon,  cumndor  nl,  lo  Hril  aailiaritjr,  M 

A.  W. 
OAMMe.  tvo  ulAb  tor  MBWt  ut  A.  W. 

Aircrt  of.  •*  A.  W. 

ComroanilluK,  apiimvolor  aaiteaoe  hjr,  IM, 
109  A.  W. 

ii«oi«M-4,  L-a»iui  oi,  I3&,  laj  A.  w. 

Dcjrrival  of  fwoids  of.  <A  A.  W. 

UmbMl  of. «.  «>.  10k  )in  A.  U-. 
OlMBi«al  of.  lot  brMtb  oi  unvat,  (6  A.  W. 
Oonflnnalluii  nl  aenlL-ufn  uf.  108  A.  W. 
HaHiif.  «1i1]  it-fiulK.*  Bmir  ufflevri  uti  cgiUU, 

78  A.  W. 
Hlltlka.  niak.i»A.W. 
HibllcaikHi  of,  ht  wmudlMr  ur  fnud.  100 

A.TF. 
Bankof  Toltintcerand  mriilar.  t2t  A.W. 
Reci-lvitiK  |>rLp-iirr>i.  07, M  A.  W. 
RmItmh  oI  wronm  •>'.  'is  A.  W. 
Ri-giiUr,  rin  whal  ciniriji  Tiiay  wit.  ~  A.W. 
Ht^ilur,    will)  iiMirliiv  i>ini'«n  iin  nml^  7t 

A.W. 
Rple»»-')I,  fH-liirr  trial,  n  A.W. 
Rclnwcot  prlmnrn  !>}-,«»  A.W. 
E)til>)H-t  lu  Anlelu*  nl  VAt.  «  A.  W. 
Ti)  kt-vii  soori  oMi'/  In  riiiniDnndii.  M  A.  W. 
To  nibKribi!  U)  ArtkiM  of  Wnr.  1  A.  W. 
Trta]  ol.  I>T  lulrriora.  TV  A.  «*. 
VolmiMr  nnk.  133 A.W. 
OimbUv  from  camp  wlltwui  tmv*.  SI  A.W. 
0|<lnl<iiui  of  DK'inberii  of  emnU  ol  iDqalry.  UB 

A.W 
Ordnn.  ut  niiwrlor  «IDou,  <U«9b«(UeBcc  Of.  U 

A.W. 

Embtaltnivnt  of,  H  &.  W. 

lATC«air  of.  CD  A.W., 

Hl«qti>toprlnili>Ti  <if,  fiO  A.W. 
Aknlon  and  mitlirailon.  lU  A.  W. 
fVtjr  o(on<xrv  KiMjn'iulon  (•!.  TOl  A.  W. 
Pmkv.  In  llni(>  of,  dlsabwU.  90  A.  W, 

ColUlrtuaUun  dI  ■vulvnt.'vii,  IM  A.  W, 
Pi'tiiU-iilUry— 

ConfluemPiit  In—.  W  A.  W. 
Lrslool.  OTA.  W. 
Penk'm  ftud  propi-riy.  n.-|i*r«Uon  toi  Injuir  tii, 

U  A-  W. 
Persmts  trrrlOK  with  annlM  in  ik-ld.  OS  A-  w. 
Dm  whi-u  BccuKil  ttuxidt  mule,  f6  A.  W. 
Pwl.  i-umiivlUiis  lurnmilw  ut.  «  A.  W, 
Po*U— 

Tniinlvr  of  BOTOied  for  IrW,  M  A.  W. 

TTsnttvt  of  ultii«M>.«.  Tt  A.  W. 

PnsUcu— 
OontROftUon  ot  lenti-noei  by.  lOb  A.  W. 
DImiImiI*,  ron  llnnntlnn  of,  by,  lOil  A.  W, 
UsMpMUuI  words  coDi-cmliis.  19  A.  W. 


Anif  k«  af  war^rnndiiueil. 
Prtsiileti  I  — Ooo  tin  iwU. 
(tcmernvs  coiidnBaUoa  of,  tTi  IM^  UC  ICS. 
IIW  A-  W. 

Ciu-Uxlj-  of,  IB.™  A-  W. 

EwBi.i-or,  pi-tBiltUfl  by  nAcFr.  IS  A-  W 

iUtdiiliue  by  pnivual-iiwrvbHl,  «(<-'..  47  A.  W. 

ItviHin  of,  by  uOti-vm  nxwiHiix,  w  A.  W. 

SLiiiilliiic  uiiitir.  «t  A.  W. 

Vtuiit)iorliM.-il  r>leMOut,br  ofKcer.n  A.Wi 

Prlraw  |«iii)eny— 
Kil-anilnn  fo*  injury  to.  M  A.  W. 

WaMo,  ulr.,»r,  panaltj,  MA.  W. 

rrDcwdlnipiKorirtt'taBnliil,  [any  MiiUk<l  to 

Mpy.  Ill  A.W. 
PliMJWillngt  nl  man*  of  In^inlrr,  kntbniUni' 

tlixi  of.  11*0  A.  W. 
|>rmiilliun>  "I  it<-iM'ntl  eooftifBiutlttl,  dlfi)»- 

atiim  of.  Iin  A.  W. 
rrateM  DBilui  u  A.  w. 
rropenjr— 

CKplwvd.  0  A.  W. 

EmbMRletuvni  of  public,  tw  a.  W. 

iMotar  ot  Itnbllr,  «>  A.  W. 

WMpfovprtallua  uf  piibUtr.  ID  A.  W. 

RwvlrlbS  |>llbltc-.  In  ipladg*.  vU'.,  <0  A.  W. 

HepiKmUm  (ut  tnjiirf  to  pOMO  and.  M  A.  W. 

Ri-iiinin.  10  A   W. 

Wn-to.  eW.  ol.  iionaUy,  M  A.  W, 
rrDMi^utkiii.  Umlt«Uun<if  timc.iWA.  W, 
PTv4«vilnit  (bp  L'UL-uiv, -l^.^  w. 
troyUicau,  «k.,  riolvnoi-  iv  pcnuiit  briiixtng 

ill.  U  A.  W. 
ProruklnB  ainMcbw,  »W..  iS  A.  W. 
I>ivvoit-]iianUl,  KfnaU  w  tvcvlvs  ptiranun 

by,  UT  A.  W, 
Public  hinda— 

Emb«aBl«mBnt  of,  w  a.  w. 

Unetij-  rtf.  eo  A.  w. 

IfbapiirripiiBilou  ol,  DO  A.  W. 
PubUiatthm  ol  Artlela  of  Wu.  izi  A.  W. 
Fuiaiulinn.  of  nIAiuM*  l»r  i-o«aidUv  ur  (nod 

IWA   W. 
Fnnliibiiu-ni— 

For  contvaijii  of  town  U  A.  W. 

Ill  llni«<if  wax.  vir.,,  M  A.  W. 

I^rdnn  and  mlUgallan,  I U  A.  W. 

l^hlMtwl,  «eA.  W. 
Quanrlx.  olr^  vrho  may  >)<■*'"'  ^  A.  W, 
Quartvlfc- 

('•■tillncRinit  Ui.  at  fllSe*T».  eb  A.  W. 

I-liiifl  (MIC  nf.  'M  A.  W. 

(jNUUnff  «v»ni.  rir.  wlilKnit  kav»,  «>  A.  W. 
Rank- 

IfilliiH  olTlrffni  vllh  rv^lar  acid  vutunbvr, 

m  A.  w. 

B«lallt<^,  nt  oArvn  tTfllV  and  Med.  TV  A.  W, 
VolunlM-t*  altd  rtvolmx  128  A.  W. 
JUpt.  d«*tli    uniwnru,   couftmiMloB   of,    105 
A.W. 


^^H                                                      muEX.          ^^^^^^^^^^^^^^B 

^^^^^H                 Attlrlwnf  Nsr— Tnntlniifiil. 

trtlein  or  war— 'Vinilnuod.                                           W 

^^^^H                   KoU'lllun.  tiunirrviiiuti.  trie.,  otlDia  ittHag,  U 

Sexdcti.  bKum  of.  Uv  «Min»nutrrui.  V4  A  W            1 

^^^H 

Signaluir,  !iMj[liif.  rlc,  6A  A.  W.                                    H 

^^^^H                     K«viullii,  anlcU*  lo  b^  rMit  to.  I  A.  W. 

81«eplit||  on  tHNil.wnvliH;!,  oflVDM.',  39A.  W.                  1 

^^^^H                     Koci'Ifl,  falw.  CO  A.  V. 

»MI«m—                                                             ^^M 

^^^^^^M                     Ki-furil  of  jnni'nil  i-cnirlK-itinrllal^ 

ChNtitwI  Willi  crtmoi^  <6  A.  W.                         ^^^| 

^^^^^^^^                    Il!ir)>iwltl»n  of, 

t)«'WHM<(l ,  va<xu  of.  1%  m  A.  W,                   ^^H 

^^^^^^^K              I'Tly  ciilltlvd  tn  iivpy,        A.  W. 

^Uttiu  or  UmlMilati,  US  A.  W                            ^^H 

^^^^^^^^^              Ki!tlr(9BoI  wnilut:*!)!  riiliHliil  taen.30  A.W. 

iKTCrtltiii.  lOS  A.  W.                                                ^^H 

^                     K«dma  ot  nniuK*  cl  otSri.'f*.  3*  A.  W. 

SUim—                                                                       ^^H 

^^^^B                 KcclixwiiMl  oommuidvn,  uuiirt  appolaieil  tijr, 

Qipiunrt.  9  A.  W.                                              ^^H 

^^^H                        61 

^^1 

^^^^H^                  RcKtROwiiliilouiin*— 

A(M.-vuntabliltr  for,  10  A.  V.                          ^^H 

^^^^^^^-             App«>l  Irnnt.  Wi  <\. 

EmbrMkoirniof.  WA.W.                             ^^| 

^^^^^^^H            AppotfiUucutuLAl  A.  W. 

Lanmf  ol.  no  A.  W.                                       ^^^^ 

^^^^^^^V            Jojtellrtlou  ol.  Id  A.W. 

LiiBDrdiuiiagvlo.  UA.  w.                            ^^H 

^                     Ofttta  ol  niciulH^.  M  A.  W. 

MlMpfwoprUUoB  of.  O)  A.  W.                        ^^1 

^^^^H                     BdaMe  ol  ufDi-en  lielDiv  IrinI,  Tl  A.  W. 

RciTL-iriiis  In  pIndKC,  vie.,  U  A.W.                ^^^| 

^^^^^H                     Ri.-1cttM>ol)>r[>uiii.-n  tij-  uffiiirr.  OH  A.  V>', 

8iU|>(*rior  <TAI<><:r —                                                       ^^^H 

^^^^H                     Ktilli'vlDffUiU4]n<un)',4&A.W. 

PlMt>edlenwolard«snof.  ai  A.W                    ^^H 

^^^^^^B                     ttcniolc  mUiCurv  |ic»tsor  •tiiliuiiN.  imait  tifalS- 

BtrlUiuc,  21  A-  W.                                                      ^^M 

^^^^M 

einiietmlon  of  vdlcen'  t«y  uid  vraulameauk         1 

^^^^^H                   Kci«i»t]on  U]T  ln]urlvi  lu  i-tnou  «ij(l  iiniprrtr. 

lUlA.W.                                                                  1 

^^^H                           M 

Su>t-niilou  ol  ■roMuw  oT  (Iwtli  or  ■<'-"■'—«            1 

^^^^H                     Rcpon  ni  |>ilKin^i>,  t*  A.  W, 

1)1  A,  W.                                                                 ^J 

^^^^H                  HspKMcbfal  ipOLi-liefi,  (4«.,  S6  A.  W. 

hurrcndfT,  Himpelllns.  u  A.  VF.                        ^^H 

^^^^^K^^            Hcanrvatldii*— 

tiwunl*  t'f  Dinot.'ni.  iltiiilval  uf.  G&  A.  W.                 ^^^^ 

^^^^^^^^            Arnai  on,  by  rjirll  Htithorliy,  SB  a.  W. 

Taii(xilng,cti...  Wi  A.W.                                            ^^H 

^^^^^^^H            ClYtl  ftuUiorlty.  mrr«Rc]er  of  otlendan  m,  M 

Time  ul  \Kmc«,  dlunln&le— ,  W.  KM  A.W.            ^^| 

^^^^^^ 

tVmtlfnialliiii  ol.  lOS  A.  W,                                      ^^M 

^^^^^H                     Rvtklnvrn  to  ratnp.  ti  A.  W. 

TlRW  nf  war—                                                                      1 

^^^^H                 ifoirMi,  ^lUnf  lo  rcUrc  m  cunp,  Mc,  ai,  U 

UmiIi fWRtancM,  txinAnuiuon of,  1D6A.W.           1 

^^^H                         A 

PIcinlaBli,  wnflrmxlofi  of.  107  A.  W.                       1 

^^^^B                 BciafD*.  Ihtae.  B  A.  W. 

Trui-                                                        ^J 

^^^^^H                     Relunui.  n.'Kl mental,  i-lr.,  7  A.  W, 

Ufofllccr.  Ilmciul,  TIA.  W.                               ^^M 

^^^^^H                  1i««l(tiuliiit,  wbi.li  rvDHldcml  u  h  ileBcrttoa, 

Twfaw  for  ■•mv  oi1mi*i>.  1(0  A.  W.                     ^^^| 

^^^H                           IB  A. 

Tnopi,  aabjcci  to  atUcIm  ot  Wu,  H  A.  W.        ^^M 

^^^^H 

TvlTv  In  JeOfNUdy.  103  A.  W.                                            ■ 

^^^^^H                        Ih'nth  wnU'iii'*?.  <v>tinriDallau  ol,  tOft  A.  W, 

Vtoltuila.  Mm.,  oainnMndlni  odBcvn  not  u>  te         ■ 

^^^^H                      In  timo  ol  vitr.  rubelllou.  pic.  M  A.  W. 

iDivraMd  in  Kl«  Ot  U  A.  w.                              1 

^^^^H                  H»tn-.  In   uuie  'kl  WKt,  liwirrpL-tton,  «ta.,  96 

VloltHM,  cie.—                                                   ^^^fl 

^^^H 

To  psnotw  briiifflnf  in  |irovMc<ui,  «U.,  M^^H 

^^^^H                  MlfiKiuril,  Itvrrttiv.  57  A.  ^. 

^^1 

^^^H 

Tt>  >i]iKTtor  i>IBc«r.  21  A.  W.                              ^^H 

^^^H                    PciiKUjrtm.aiA.  w. 

VoltuiUH>Ts,  Tank,  la  A.  W.                              ^^^H 

^^^^1                    renaJtr  (or  telllnc  to  qoeo,  ale,  as  A. 

VoUuf.  onlcf  at,  bjr  nwmUBi  of  wank  fl^^H 

^^^^^^                tkiauaitt— 

^^1 

^^^^^^^m              Apptovnl  nf— ,  lM-110  A.  W. 

W»r.  In  itniB  nf—                                                   ^^^ 

^^^^^^^^1             Br  oac«Tcomm«Bditut  (oTtlmcbctnc.  IM. 

Appr-innsf^t  ol  muni   arana-Eiu/Uat,        1 

^^^^^^B 

7.1  A.  W.                                                                        1 

^^^^^^^^H             CnnUnrinont  In  pnnltontlary,  VT  a.  W 

rrtmiii  diirlng,  M  A.  W.                                              1 

^^^^^^^H          ConllniMUnii  ol.  Kw  a. 

LK-atn  wntciui»,  ocnDrmitlooatlOSA.  W.          1 

^^^^^^H           Dnth.M,  111  A.  W. 

ruimlmala,  roiinmuulon  ot.  107  A.  W.                      1 

^^^^^^^B            Owtb,  HMpetisloii  of.  Ill  A.  W. 

WMte  of  RnuBuniiiun,  ppiuUif  lac,  U  A.  W.             M 

^^^^^^^B            [KnDlaMl.  «ooflnDa11an  of.  lOG.  W  A.  W. 

Wtubword.  dlMlMdnit.  M  A.  W.                          ^^| 

^^^^^^^H             DltmbBMl.  *u«p«u«l<in       til  A.  W. 

^^^^^^H           n«ld  olBoefB,  odOflraiAUutt  of.  uu  A.  W. 

(Voiti-  «f  iDqairr,  lie  A.  W.                               ^^B 

^^^^^^^^H   ,         In  Umeol  wat,  «(<.*..!<■  A.  W. 

<Mtb'>l.  VJA.  W.                                                              1 

^^^^^^B            HtUgMlan  nf.  m 

IVmngo  lit  i^IImmI  nira.  tvdiw*  nf,  M  A.  W,          ^^^| 

^^^^^^^H            0(  geueml  oKctn,  MxUlrauUoa  oL  tW  A.  W. 

^VtWDKSol  •■(tK-i'r\  [ixtnvBflf.  W  A-W,                   ^^^1 

^^^^^^^r           StvqkMuton  ol.  Ul  A.  w. 

ArtlllNr,  rilr»>ilatr  Mr>  tWl-                                    ^^| 

^^^^V                   0eiilJiiii<1  *lMp1nK  on  pomt.  W  A.  W. 

ArtlArlalltnb:                                                                ^^B 

^^^^^L^^         8p«ecli«^  imvuklar.vkwttA.  w. 

i-:m))l<>>'c««  kt  unMule  COHllWl  M  CBZ.                ^^H 
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Irtllrlal  tlnb-Cnnllntuyt. 

Kliflii  t  >  |'tiM.'<nn«  •^UiniR  Tot.  EM. 

Ktc^l  to  rccclm  nnil?i  rximng  Uw,  sm. 

SlKhIUi.wh>-ni1i<wtiIiilaH'Bliliiv>>''tU'iir*,18M. 
ArtluMt.  *ttrs>dal;  paj,  isan. 
AhmII.  f4«.  t 

In  MiDirof  nnr.  lti>iirm-Ilon,ctc..M>A.  W.,  St. 

On  nippr)or(iffl™r,  21  A.W.;  lA-lA. 

nitli  Intent  to  Kill,  to  Uic  pnJnAlc*.  vie.  IW. 
iMiall  to  roHDll  rapt: 

DvalhM'nUtru^-liir.  mitanullaool.  USA.W. 
iulgm**  otrMttmet-,  «as.lK)fi,WI. 
AmIitiibmM) 

Of  Imnd  to  crrdlUM  ol  conttsitof,  m, 
Of  rlaliD,  TW,  TffT,  WM. 
Of  pnnimdf— 

AiHiimM'.  an  xn.  im. 

Bf  npcrmllnn  i4  la<r.  fM. 

CMMrui-tlvr  nilUI<«Uon  ol,  tM 

For  tHiiient  at  credllorn.  soa. 

In  tmtikniplcr.  9aS. 

lUTdunUry.  'MR. 

Ne«d  not  ht  vxpttm  bi  Invalidate'.  SCO. 

rrohlliltud.  im-tOi.  9U. 

Rmt«Iv<.t.  (M. 

Of  ciiyfuvvr  ■.lArrni  on  IMbilj  Ocmmliliiti. 

13W. 
Of  IMM.  l&aa.  1687. 
OttltviiM.%  iniD,  1S13. 

Ot|HlfVIII.lltl«v 

Of  p«J-.  1921 

Of  retlmluiBwrioSoklln^  HaiM,ni. 
Tki  duty  Hrt^vRltnii  In  brpTi^C  ruik.  til.  SIS, 
AuMaal  adjiilaiilc-rpiirrali 

A|it«iifil"i'-i>l  in  I'lalv  mlltlllt.  lAlB. 

AutilanlHirvfon*: 

Apt>olntii»-iil  itl.  lo  nuik  of  caplatn.  *14. 

ExnmiiinildnR  for  ]inimi>tl»ii  nf.  1SIH. 

Pnrnioilon  of.  by  opfnUon  nf  Uw.  S^ 

tU'UnvcniDh.SiW. 
iltarhm*Bl :    (Sev  nfrU  wiU  or  pnxttt. ) 

Kxtvnilonor.  3IK1. 

Rxmiiiilinii  Initti,  Dt  uDWi-r'*  i>rop«Tt]'.  jM^TSBl 

Of  inatiii]-  Aiw  vfinEnL(^li>r.  V4I,  I(X1,  ItM. 

Of  public  lundi  hy  cnmlkhineDI,  t<81-l<M. 

I'mow  1.1.  tij-  )ii>t«r-iulToi:al<:.  ISSl.  ISM. 
inAmrf.  pntrr  of.    (3ro  Aiinr  (gTaffOnKV-) 

itl«nifJ-U((irrali 

Cut  I  ill  I  y  men  t  III  couim-l  by,  9T9. 
iarll»atpri     (!*v'c  Putrtt  J«l»«  and  Sotsi.) 

(.Viitiinmkin  hi  tnlbiM  man  •«,  19U. 
talbrnUralloa: 

L'npl(.<.,f.iffl(>»il  |ui)i>.-n.  ISU.  1»4.\  IMft. 

Of  "tti'in  fjf  rfvi..ni-iinr  amtii>rit)',  'J23L 
Of  adj(ii)niii]ii.'r)tv  iri-iii  Any  tu  day,  3112. 
Ofrhannonriirtli'ti'iiortnMirpunlloaulbrtilg* 

com^iaiiJtii,  ^a. 
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^^H                  S('t-r\'Uii7  •>(  Wnr,  WW. 

EniUUil  to  wluiivii  (mw.  uif..  W4.                                        ^^^H 

^^B           KoMlnclinic  of,  M»,  n«b-.  UM. 

Itttvr  iio  BillllKTjr  ratUc  cut  ■latiu  itM.                                     ^^^^B 

^^H            Kcwrvnllriu  ■■  lu  n-lretlon  »t  MdM.  MA.  ATiIl 

MIlMqro,  3m,  tinlr.                                                                                ^^^H 

^^H           K>.'iin-4  otlii'pr,  vn7. 

Niri  vll^lfk  tie  mvOul  vl  hutiar,  16K,                                ^^^^^ 

^^H           Rpitini  III  iIiiwhIU  <m.  Uni. 

Nnl  •-liidtili-  In  drinll  oil  cioutts-inaftiftl,  SSL                         ^^^H 

^^B            RfVivil  >JUiliitii'.  MB,  M».  IU9.  sM.  SM.  Ml-MA, 

Km  L-nlllwl  ii>  tn-tu'ilt i>[ ml  uf  Hanti  X,  IMA.                     ^^^H 

^^H                      My. !iT\l, >'<c;-'^. f9tl.  MH>-xt>>,  fW.  Wl,  WA.HT, 

«n.                                                                          ^^^fl 

^^P                      l>W-«)l,<UI.>IU4.  wit,  MU,  tUA,  U^l ,  l^  MM. 

Nol  iiiIliMry  (iflicH-Tii.  luiiiiMmuilanliini'ri  iilli-                     ^^^^B 

^^H            RtroT  mill  1urtH>r  Hork.  ^Wl. 

i-iti,  nr  [iiivnleB,  3M.  ^a^,  a»H.  riiiti-.                                    ^^^^B 

^^H                EmvTKUUc'?^.  usa. 

Km  lubjwi  iv  niltlt*ry  orOvn  In  |[vtivml,3M.                   ^^^H 

^^B            BerKUinr  ul  War  wllhfult  Antb&rfir  Mre)MU« 

l'»B(r*ctr>nii  IfleiittiittrarS.)                                                     ^^^H 

^^B                 KiianuiUm.  i'C. 

.^1  t"  ni)ri>lniL-ll(>iiii  of  rlyhl-liiJUr  law  tm,  lOT,                     ^^^^^| 

^^m        BvtoO,  Vft.  we.  imi. 

^^^1 

^^B            Blllvontmoloni.  Vti-Mk  M8,  M». 

AlUi-hm^nl  ul  OuiHty  dur.  Ml,  lUB,  Its*.                              ^^^H 

^^B            i4iiI)idMp[ic«.  «6A 

Buriiili.  iHnpFiudiig  wllb,  GTl).                                                       ^^^^^1 

^^M             ButnlituUoliotauw-muiwiCPIilni^nui,  IU7.MS, 

For  t>i.>noiiiil  wnK'i.'*,  not  lu  iivDvnl  i^iuUvd                   ^^^H 

^H         Hiiprii^nH'iitiU.  7TS.  VOB,  9W.  bii-vl;.  km.  irai. 

Ul  idvt'  bi)Ult.  5Afii,                                                                    ^^^^P 

^^H        suiit>ii<-*— 

Cun •>]'<■««' lit >.  f[ii>t>ltHl  Corp*,  UM.                                                      ^H 

^^f              F(ir  tjiiurtfmiiu0t«f II  uid  Sutulnent-edcpftrt- 

f.'onrt'iilnii  ■u(lii>rll;.  luw.  3337.                                               ^^^| 

P                           iDililvMCl. 

InnrrMtlunk.  Ik-xk-u,  Isaz                                                             ^^^H 

L                         Fur  War  D(>|iBnuiunl,  i-tr..  tH0, 

Innifjaar*,  r<i|}il       vtat ,  7317.                                                     ^^^^B 

^^B                Hctbrxls  ol  tviin^lMtfWI,  Ml. 

Ulior.  Via.                                                                           ^^^H 

^^B            8uti-(li->-~ 

^^^^H 

^^H               A»<.-iil  of.!'!  ]nHli>rin1  (.'hiiiiirn,  VOSi, 

I'Hltyry  hi  [•■■nlU'iilUry,  \tK.                                                   ^^^^H 

^^B              Noi  Uublv  upon  itlib(lmwal  (k[  Md  twlOKluy- 

l '  11  t'KL-i-'i It'll  )i"'><'-tiin<>Qi,  ISOV.  nolu.  ltOi>.  ibTL                    ^^^^| 

^^V                     c«|>t■m■■^.  8T0.  IIL'Ir. 

lU'Brlc-inl  MuBk.  >'nllf<lluM)l  ol.  lffi«.  l:U»,  IV^.                             ^^^f 

r                     Wi(lilKiI>dliu(iif  ^ll|(Ull^l^•U•»llltly,  WU. 

t'oBilrlton:                                                                                         ^^^^H 

L TennituUoD  ul,  by  >i)i>pleDi«Dtal,  V13,  V14,  »17, 

Aptitvraltrt.  IHU.                                                                  ^^^H 

^^j 

^^^^^^^Bl^^^^^^^^^^^^^^^TNnP^^^^^^^^^^^^^^^^^^^^B 

^^^^1              CMtMUow-OoattnwL 

C«mwl— Crmttniinl.                                               ^^^H 

^^^^1                   IKMppranl  cA.  IMG.  I»74. 

Tnptanilitc  llllr  lo  Undi^SO.                                ^^^B 

^^^^H 

To  (•nvii'iile  lult  f<>r  cdUkmI  malt,  (77.                ^^^H 

^^^^^H                   EnHnDBcniolJApCBcMu.  lasL 

^^^B 

^^^^^B                     Kllni-duty  luty,  laai 

SIBIiHliirr  M  A.  W.;  USl                                                 ^^^| 

^^^^^H                     Koriivllinn  ti-Hiii<tvni.  ■», 

olHrr;                                                                   ^^^^| 

^^^^^B                     I^T  oC'  while  in  aTTWH,  IWn. 

Ann)  uiDi-trr  lu'ldliiit.  in?.                                  ^^^B 

^^^^^H                 foplral 

Unrlat                                                                             1 

^^^^^1                  Bunds  apd  i-Mintnutu,  Wt,  Ut. 

AulhenUi-alkin  ul  «i|il)»  uf  iwwdli,  Utf.  UM.             fl 

^^^^^B                    CllWH  HtnUiiat  ufflvcr.  wIikI  COIMlniUlMtvIn 

Civil,  rMinlnnl  by  nartlal  law,  iMt.  MH.                 fl 

^^^^B 

Cvlilvnft—                                                                    J 

^^^^H                       ClMrgPa.  ufflMr  ttiUllnl  l«.  Tl  A.  W.;  IW. 

0>pi(*  uf  rroorO*.  tic.  a^  14i\  IMU.                  ^^^H 

^^^^^H                  nnl«n>  Anil  [«po».  uuiUvdiU-aiIuii  or.  tau. 

DUoti«nre  at  •oMien-,  IMS.                               ^^H 

^^^^H                     RmirHi,  efr..  iia  rTidi-nw,  12e^tn6.  isn.  ISlft, 

Omrral  or  fipcxrlal  (iidera,  lAU.                            ^^^H 

^^^^H 

MiiKivrroll-.  IMS                                              ^^H 

^^^^1                 Rrconl)  or  Idol.  lunilBhlnjr  ot.  Ui  A.  W.i  ia»- 

Offlrlnl  lApcn.  IMS.                                               ^^H 

^^^^H 

■Mrdiocnt  ocuiimiiiUciatluiB,  1S43L                                 1 

^^^^H 

Llijutir*.  Iti   riidlati  ['iiiuitry,  to  decide  naitm^^^l 

^^^^^1                  CDanplUUoD  from  iidIiIIo  »e<mb  bf  ofllctal. 

of.  urn.                                               ^^M 

^^^^B 

Utlllary.  diHeniilnBUuuol*enu.'(iMatn(tt,>lliBL^^^| 

^^^^^1                   Drllt  r«vnlattutM  by  oilier,  W«. 

Pn(V(«t,  fn  t.>1rll  tent.  1BTJ.                                        ^^^B 

^^^^^1                 Vatldltr  ot.  whra  DlBcM  ACb  oRlclklly,  eiu 

Rvlmviitai.  Uinluttlnu  uf  imnMiiiUon,  Sti^                 fl 

^^^^^B                 CaroMr,  right  »l,  n>  iiRi-i-frd  b)r  crmiati  of  JnrW 

tSMDiiiar)—                                                                   ^^^H 

^^^^^H 

(0W  Suaitnjtrjf  rpirrtl.                                                    ^^^H 

^^^^^B               ('ffporallon: 

Of  elaUu,  TlW.  TTD,  771.  ITS,  781.  7tO.                      ^^H 

^^^^^H                     AiiIhriiiJiMllnii  lit  I'liarlt-r,  rb^..  ot.  fl23. 

Call  fur  Infonnnllun  of  |<aiim.  SSDtt.                ^^^H 

^^^^^H                     SitliLn-  and  p»waii  uf.  ^ISO. 

ImpTDpiif  paymviitiit  mllvafv,  3Ui,                  ^^^H 

^^^^^B              iatpt: 

LliBltktInnnljarUdictloa.TSl.                         ^^^fl 

^^^^^B                  l^bmiauid  ot,  when  Mrvlnc  logrttiM.  la  A.  W. 

Of  lni)iilry—                                                          ^^H 

^^^^^H                    JiutgoHMlTDCUIr,  <liill«*  at,  ISU.  nolr. 

AiMliunttmllon  ot  |ircw««dliwi,  tJD  A-  W,          ^^^| 

^^^^^H                Itirp*  r«aM»iMl*rt 

llWM  when  not  ordfircd.  an.                                   1 

^^^^^B                    Cwm  iLpiHilntMl  by,  M  A.  W, 

OaBtpenwtloti  for  vrltiM-Mnof.  ::iT)^                 ^^fl 

^^^^^B                  G«DvfiU  oiurt-iiuLrUul  iippuitiii«i]  lif ,  Tf  A.  W.; 

CampanMiifiD  ol  vxixm  mia^mit,  MM.         ^^H 

^^^^H 

UampaaiUiiii  ul.  lit  A.  W.                                      ^^H 

^^^^^B                 OnvrrrtloB: 

rnniPni|>P<  olonun,  IIH  A.  V.,  now.                 ^^^B 

^^^^^^^^         01  rvconl— 

Cupy  <>f  PMHinl,  SAL                                            ^^^H 

^^^^^^K            By  nvkwItiK  MiKharttr.  3330.13M 

I>«rfltK'd.  SM.  nolp.                                                           V 

^^^^^^^^P           FrooKUy  i«<liti',^'i«. 

Kxppnxwnf  clorkiitnffliiiif  imlrrFdbcloN.flU           1 

^^^^^^^^            KvrlaloD,  '."j4ti-ss^^.£!M-xeac 

Ximia,  I7S5.                                                                       1 

^^^^H                 liarrMtnfcvKr  ntlh  tnrni,  4A  A.  W.:  8L 

No  tlmlutlon  reKiirdltiK.  Sia                                     1 

^^^^^H 

Oalh  of  m«naben  and  rermder,  IIT  A.  W.                   1 

^^^^^B                  Api>lv>iitloiitur.l>)-'>flliTrd'ptnwcuWflitlii>,l>7B. 

Uplnlim*—                                                                  1 

^^^^^^H                        AiolKiiiiirnl  tif.  U)  ilrhnil  iiffit-cr.  STA. 

niMcnCinc.  BTOl                                                 ^^^fl 

^^^^^H                  Anihorlif  bir  cuii'luying.  WQ. 

Sainie  nulled  lor.  STI.                                    ^^^H 

^^^^H                    a*  11.  >l  UipcliM  ul  I'utled  KUtn,  fn. 

Xot  wnteiKioL  SO0.                                         ^^^H 

^^^^^H                    daini  Uit, by  iu-rii»»1.  vutHntlltiaU!  to  tnlrniit  at 

tn.  11U  A.  W;  3«mn                            ^^H 

^^^^^B                           Htrvlaw,  !m&. 

On  li^al  iiuiwllnnii,  3T1.  noiv.                             ^^^H 

^^^^^V                  ObIiii  ')<,  lor  H-rrlcca  l«  vnllMeil  uuw.  UT*. 

tmlcrrd  by  inlflCtorocMunMidrr,  MT.              ^^^| 

^^^^^1                  rUim  of  ciUlci-r  fivr  i^rvlon  <w,  TW. 

rrni->^liin-  ■•(  SAH.                                                     ^^H 

^^^^^B                  OauutiiuiilInr'ilBcn'Mi.StK.SW. 

■■TiH't'pilhiin-  u  rrldRm>.  131  A.  W.;  DTI.           ^^^H 

^^^^^B                  CompviiMiUuD  tA,  WS,  SB9. 

Kvopt-nliiK  <^'f  aril')!!  uii  pnK.>vodliifi  of.  320h^^^| 

^^^^^B                  DpUII  of  oRlccr  u,  tif  i>wt  Minuiuu>d«r.  Hn. 

KIglil  III  <.-hiiUi7iij[r,  a»S  mite-                                ^^^| 

^^^^^B                           Dutll!*  «f.  ««. 

Whi-ti  aiiil  h«w  ordvrcd.  lUA.  W.:  V«-im.            V 

^^^^H                     EIlRlblltir  nl  offlcor  lo  *C4  U.  Sn-JNO, 

KlincMW.  IIA  A.  W.                                                   1 

^^^^^H                    Bni|i1u]nuiiit  uf.  by  Att(wney-G«ui:r«).  97£,  J>n; 

rnllrd  Slain.  urriU  wf  bali^  coTpaa,  140.                    1 

^^H 

iVMBTdlT*,  U  A.  v.:                                                                                   1 

^^^^^1                     iBterviru-a  with  tfarAcnuwdsnil  irltneatM,IM. 

ur  fraud,  (tUbllcAlloQ  of  omoen  for.  lOQ  A.  W,;          1 

^^^^^^B                        ruuriToi  r»rirt>-iiia(tiBl  (n  iu*l)[li.  VT. 

an.HC                                                    1 

^^^^^K                    (Junliflntkni  uf.  tiir  [iraoUiv  bvfairo  War  IIvpMt- 

('<nirt*narlUli  iitoo  Omr(»«M/ftat|Nwrai.|           ^^^| 

^^^^H                               BICDL 

-                                           ^^^H 

^^^^H                       RlctllOfacnUMlLi^lM. 

An  wlituaabelorc.  MSI.                                     ^^^H 

^^^H                  To  MriM  ]u<lK«-«dToci«.  tM,  M. 

Not  Vdllllcil  u>  iTtal  by,  tUH  MA.                      ^^H 

^^^^^^       Tudiiw<iii>iiuii.y7». 

ACHatlial.  dlaappnival  ol.  89tt.                           ^^^| 

INIIKX. 
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Inurt-martlal— ('nnilM)i'rt. 

till'  ui  clj'tH-tl  mi.  ;iM. 
Anjiximmctit  <rt.  lM^ 
AdJi'iinimrTit  itnr  rllr.  IdM,  lOtA,     (Her  <i4- 

jiMtntHniL) 
A'liniixluniifrTltlMiminiirflfNnt  BnUiy.lUM- 

Insfl. 
AfiPt  ilivhur^'  [iir  iiflonirs  ifMnialitnl  bulonr 

•ll-rHnJifo.  IttC. 
Ainriiftliltll/-— 
KiiT  oKriwrc  whllv  In  i'MiAbriiuiiI  airallliiit 

tnai,  ton, 
ri(  jipmm*  lo.  l(fJ*.  HOT 
T^i  ItIbI  ftir  (li^Hvrtti'ii  nimnittn'i!  ttiirltin  [•Hnr 

ciillKtinrnl,  tlOR 
Ami'iHlnipnt  of  rnHinl,  3S42,  nnin.  ^!2M. 
Aiiimnilvi-filoni  hf.  ii|ii>ii  uitirn  thnn  oficuwd. 

A|i]>iintDiL'lt[  o(— ,  7'-7l  A,  W..  IIC'192. 

lit  mTiuwor  ppwi'imw.  7J  A.  tt..  IM-IW. 

Ilir  <'iir{n  cnmmHndm,  191. 

by  thp  Vn-^pnt,  72  A.  W  :  IK,  tM. 

iK-nuu'l  t>ir.  m. 
.  In  nliwnriTitrdniinBiwIcr.  IHS.  IVO. 

In  tltno  ol  w»r,  TS  A.  W. 

OliJiTllou  to.  INl, 
A|<pnii-Hl  •>[  tfntt^ture,  VH.  1(11  A.  W:  aS-MS. 
I'iT-aW.  2216,  B3T.  tOI»-«Mt      <Bw  j4j>- 
jirtil-al. ) 

AluehmMi.  wiiotM.  »I7B~H«1 
ATiitK-iitli-nilnn  <■(— 

ArtWi  )•[  n-vtrwlliKailtliulitr.  SM 

rna-ndln^  ISM. 
Aiithirtly— 

Ami  Iiilii-tloti,  WJ-  llta 

Ami  iiiiiiIIQiulliitiArit  privldcnt, nU-2M0. 

Ovi-r  Kcviunl  nr  wltiicu,  WI. 

\i«  MOiuiMUiitvr  to  refer  gmv  tat  mm. 

ans. 

rreadtllfiK  tilTli't^n,  UHl 

To«srlU4le  t^rwiiifl.  tuix. 
BrlmvlM  uf  luiiuben.  OT  A.  W. 
I'nlllnK  of  wliDe«M.<«  l>y.  two. 
rhHllmBVtF~.  W  a,  W.;  OK-'St. 

Affpcl  on  |Fiiiiv(illint>i.rM'iiH'iieB,  M7,10<ff. 

ExriMf  iir  iiiL>inb<.-(  by.  lOO?. 

Jurlgf'HitviR-nti.-,  ?4H,  2An, 
KuiuU'r,  2Jft,  2.'4>. 

Kirllrf  ol  nifitnbrr  irlirwnt.  W9.  SM. 
Tlmp  (nf,  aid. 
Cham  <iuuli*d  i>r  •truiK  out  by.  OW. 

aviurnHfti— 

Rxi-<'illlirin  <it  HlUii<tiitir»[  liy,  MM,  nirif. 

!*(:rTl<-iT  m  «ii)|<<vn»  hy.  M7I, 
Ctvlllnn- 

AiJmlK»>-a[Imoita,  1!i2l. 

Matct>en<^l.  tOBN. 

WnntMt.  t^ofnpcnMUon.  3118.  MM. 
Clitlitiriir  WTTlRisumnnaelfnriuvuiwIdfnror, 

DaIiu 'i1  monhrrr  [rlt»(■CTll^t■u■  rli-rk   TW 


I  nnrt-inarllBl — Ci>ntlniiril. 
riiLH  .<{  •iiti-Doi  iHinlihoNr  i)r,  lOM. 

rullM-tli>n  i>{  rtehl.  l.V.  IttjS, 

rvtntnimloniiuTiK  tmm  rnnvcniiirutlhraitrto, 

vm. 

rtitniuiiuilnn  <>t  ■rnUtimbjTT'vlvwliigauUMW- 
IIV,  tza.  2S\  2M3. 
(!«Mnpi-rchrr  III— 

JiiilKo"<lTor<il>' ■■  irlinm,  -MSi. 

MctnUeriv  wtiiic«.  ^V'O. 

K<-vlfWltlv  ■iitllnnl)  na  wllliraM,  31M. 
WHi'  i>(  Ri'i'iiicl  lu  wlltifm^  'iva. 
Wluiitutni,  nilr.>jt"vrrnlii)|,  :iMD 
nonnuFiactit  In  pnilicnttujr— ,  97  A.W.:  Stk- 

tun. 

For  Un^riiy.'JUI. 

Fnr  ptiTilj-  milii»ry  nffuutia.  anft-SdO.  SS*. 

Term  I't,  l-»i. 
iSonnnmillcti  nl  !«iiiim«-.  Hiu  A   W. 
Oanaicilnic  (nrldcDco,  'SOS. 
OiMi«i™n'uilttin|{*ciUpii<vu(.  ifv». 
niin)[rt^TiB  ivvblclni;  pninniliiigs  of,  1M. 
ruiktiinpi^.,  as  A.  W.;  ia»-2tt. 

fttnUhmcDl  fur.  WtL 
fontlniwiirc— ,  WA.  W  :  STVSW, 

Abvnri!  n(  wtiUOH.  lift,  'JTT. 

UTuuHib  (or.  wvaw. 

To  prni'iin.-  i-niitiM-l.  'JO 
Cuu*«iic>l  t)]-  St^rreiar}'  iiF  Wnr.  1021. 
CmjvmiiiK  Miitliiirliy.  -an. 
OUTei'Ili>ii  of  riHonl— 

Hy  rwiuwltiK  DDttiortly.  XDf. 

On  rcrMon,  '/.■iv-iu'A.Xi'i-ZtU. 
K'tmnfl  ti-iT  arriuixl,  9*^JJ9l. 
<'rlIJ<tiiiillug  >iiKwlloTii.  m;i. 
Diitth  M-nicni^.  ft-vli-wlnif  nmfpiriiy,  2217, 
ftrlvgnllnn  iif  milhorllv  )'}'  n-vtvirlnK  aiilhiw^ 

tiy.  £ZH. 
tirmiirnrr,  ivtM,  note. 
[>i-I><j>til»n>~.  Ul  A.W.:  ift«.a?3 

AamiHlbllliy  nl.  '£W,  :sr«-M>. 

By  whnm  tuki-n.  iiM-lflA. 

Cniii|K'a>nUun  for  i-itHiitlun,  J*M- 

Eil«ci  itf  I'nltcd  Siatm  ai»l  Siato  Inwa,  2% 

r,v. 

Rxivutbni  at,  AM. 
Fcwt.  m.  m. 

rM«KetiU.-JII1. 

Of  fiua-lgu  wltnti^ai.  3BU. 

Uf  biirli  uRtriolA  JM. 

I^n-erttiri'  «n  takliiK.  a». 

To  lik'tillly  ni'i-iiw^l.  Xa/it}, 

WftlvcrnnfT  raiopprl.'ifW, 
thndi^nkUcin  of  pfnltciiiliirT  hjr  tPv<owI«K  uu- 

ihvfity.  ZMU. 
DfUll  i>l  ulU(.'iton  iwoi'i>nrw  (iiMunp  tlnip.  ion. 

l^ltmilnaUati  <■(  witlrdt-r.  '3)79, 
DlHi|i(<ruvn1ufM.-iiu-ncvl>}'Iv«l('wlnftniiUionLy, 

3B7.  3S».  XtSO.  'eCH-£9r..  'Z£IH.  2M.^, 
t>iBcluu(c»0eoUn|rJi]rlMlit-tiuii.  Iter,  IfOK 
rHahiiHiotkbly  dlwhnrxvil  *ul<Ucn  atTVlnit  4Nin- 

nnanettl,  trUble  by.  llKi.  iwn. 
jilai-rrllijii  nil  In  tvntiTKx-ainl  ]>ti[il«biii(-n;,M& 
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^^^^K                                 ^^^^m                                                            ^^^^^^^^M 

^^^^^^H                t'Mrt-miirllal — ■'oiiiinnnl. 

IWn-oiarlliil — IVinlluiioil.                                                            ^| 

^^^^^H                          llVWxlllllntl  of.  IU06.  £M;. 

Nutu-i-  i>i  ■niuii  ui  rvvittwini  mnlinnty.  sii.            ^| 

^^^^^H                    Dt^nitlllutu,  wa  MtnlnlMptu  iMjiiUil  immra.  JAA. 

Oalh-                                                                                       ■ 

^^^^^^H                    l^aly  iif  inriDtnrra  «■  In  vitlnii.  JMO. 

OfJniVc^'lvai.'au-,  M  A   W.;  n<.                           ^^^B 

^^^^^^1                  Bitn'l  <•)  ■■"■■rv  t>t  iiit'UMMl  'litrlDK  IrtiU.  Kll-l. 

01  w-'mbcn.  W.  aA-2Zl>.                                         ^^^1 

^^^^^H                    BItM-I  <■(  i>nn.iH>  t>r  It  mAW  riiiirl.  742. 

Of  witiin..  K  A.  W.;  TIL                                       ^^^M 

^^^^^^^B                    Effrrt  ••■i.of  ■|i(>»i[il]iii-nt  ■>{  [MM.nl  Un  nrrr  olD- 

OBlit-r.  n<vtitwIngniitltorli)',zm.                          ^^^H 

^^^^^^^                                   hiitiiiiinl  'trunkcnru^w.  H»0, 

umt.'ontinb}«-t  todotiUI  on.lDKt                                   H 

^^^^^H                    Ellrlbllflyol  iue>tkKluni<rr>l>"rn'<-iit>    ICM. 

On  wtiitl  Hinrl  n-gnlur  aflln.>ni  inn)'  lil.TT  A.  Vi  .             ^B 

^^^^^^H                    Emiimiin  Hlntpuinit   r>(  iviclmriil  "t  <'<ir|«>  of 

:h  A.  'it».                                                               ^1 

^^^^^^^                                             rlf.,  tKM. 

Opinluii  «I  JiuUo-adVDDalc,  lAae.                          ^^^H 

^^^^^^B                    Evl'li-tiL-i-— 

UnkTr—                                                                   ^^^H 

^^^^^^B                       X>it  Ukkpri  un  rwrlidon  9t  rrninl.  '^'O. 

OuiVfaing,  dated  iCiiiMliiV.  JUT.                         ^^^H 

^^^^^H                       rivtltiencr  «>t.  'JITS. 

tlbwnlvtiw.  imn,                                                                 V 

^^^^H                       Rcctinb of  i-oUTto of  InqulrTM*.  121  A.  W.;  972. 

(.H  pmtimbralioii   ii"i   in-cc-i«ry  In  ralMttjr,     ^^^H 

^^^^^H                       M»(i-Hii-iit       aiviuMl,  2KU.  HM. 

^^^H 

^^^^^H                       T<<  lii:tHiu-li  wiliuM.  372. 

framuliAiInc  M-ntoncc.  ZUft.  ISBT  Sll-eU.  ^^^| 

^^^^^H                   txuxmavv  puulaTimi-iiLr  38IK  liSn. 

ttcBwi-nikllng  lor  ri>vU!n».  121)0.                              ^^^H 

^^^^H                    Rxtwateaof  liiat  li.i,  ■H-fitmKi.-.  AHO,  3»l> 

<'>n1ttinry  >i>m<ftii(ii  nl  ivxinl  fraiD  dty  Id  4a]r.            "^f 

^^^^^B                 Kxpnw  dtnpmiYal  ^y  Mrl^wiiic  Aiittinhlr. 

xew.                                                  ^^H 

^^^H 

rardoa  £»».  i£n,  2243                                           ^^^H 

^^^^H                FUm  twvMrtruc.  ive. 

PftPlonsitil  miiurauon.lUA.  W.,  SO-aEi.          ^^^| 

^^^^H                 F^Ut  (lctiH>L  In  iircM-nHllnKi.  2Ul 

Pnrini)  •«  4tlTi?c'ilTiir  ]iirliii1lrtti>n  nl.  INS.                ^^^^| 

^^^^^H                    Ftelil  ulBi'vr'i  iTiuii.  ad:  110  A.  W. 

ruy-  timlBraPlttoiiPfiif,  1*96. 191*.                                  ^^^^| 

^^^^H                 Plimlltf  nt  esvoiiiM  iwQivnric  ■ssa. 

I'lHTBiuwr'irlrrk.  ISTW.                                                ^^^H 

^^^^^H                 Flndlniri,  chniitf^  i>(  !•>'  n-rlrntnir  uuthorllr. 

I'len   ritiil   ■Latiniii'iil   (if  •ivuvd  Im-oaiMvtit,            ^H 

^^^^H 

IMii.  1M'.>.                                                                 ^^^1 

^^^^H                 FiinilHlilnii  llM  "t  wfUM-wn,  lifA 

J'lcH  In  HbAleiticiil.  iwn.                                             ^^^1 

^^^^H                 llteb  omoini  «A  wilnnw.  'Jiia. 

I'leaufcuUiy.  witMrawal i>(,  IfM.                       ^^^H 

^^^^H                   naureolwHlDU,  M  A.W.:  Snl-lMt.  J3*;. 

rutliiiK  lit                                                                      ^^^H 

^^^^^^1                         III    t.'l0IH.*(l     KHlOIJ,    JUltllV-IUlvWKlC     «SClWtcd. 

I^ur<.Tuf,  cuiuiory  <mly,  Itils.unV.                       ^^^H 

^^^^B 

Puutw  at,  \a  ruHiipf  1  axvoiwd  la  rrlmltMIc  tilia-           ^H 

^^^^^H                liKliiMiliiK  pTwlileiit  iiniwcwrr.  IMO- 

(wKlij,  loao.                                                              ^^H 

^^^^^H                 liitfrtot.  HcnlMKvIii  vXMMOf  1c|»l  llmlt,33CM. 

I'n^M'nii'  n(  itrrikiwil  on  rrvlnlnti.  TBtt.                    ^^^^| 

^^^^H             III  tiiniiiH.  iTan. 

rrai'U-til  tmiinil  by  Toir  ttt  DiA)nt1i)-.  XHii.            ^^^^| 

^^^^^^H              luiiiiin''    <^'>^  >>iu>w,i 

I'n^ilt.iii.  rvvii-wlnit  HUtliorliy.  £U7.                    ^^^^| 

^^^^^^1                   limiiir  |irrH<Ti  liicin'iiirlcnt  dk  wiitkhh.  'iVB. 

I'rrvtaiisHinrlctltini,  3h:  WM,                              ^^^H 

^^^^^^B                 JuilKcBitox'ttt —    i.!^*^  J'ucffjr-fi'iniralr.) 

I'tm-nltimif.  MO                                                                       ^^^H 

^^^^^B                    Dullu       BO 

PnK'RTliiiK«.nlll(kvltsnnii'tluic.  IHT.  nulv.                     ^| 

^^^^H                       KNruwdb)-.  lUUFi. 

PiiinitilKstlvi><>(afll<infl1rrviewliixiiuilKit1(r.    ^^^| 

^^^^H                 JiirUiltrtlfln— .  24IM. 

xsv^zn-^ati-z*!-!.                                ^^H 

^^^^H                     Nonlemtorliil,  lotl. 

PrpKVinluti.  ekfldnii  afVUiMUt.  23U.                        ^^^^| 

^^^^H                  Ov»ri-l*illiMi>.  imi-iotu 

rrMMiitur.  90  A.  Vi..-3.r}n.                                           ^^W 

^^^^^^^B                       Ovrr  nITnin?  unltut  iilAo^rr  w|itiTat«il  Irum 

PrrtlFBl  b)r  miiioTily,  20T1I                                                    ^H 

^^^^^B                       tvnlvv  [■crvn  trial.  IIRCT. 

Piijilrriiniiil.  ktliltiiu  to,  by  n-rhtWlRC  mttior*   ^^^1 

^^^^^H                    (ivrriidL-nwvMititrulitoil  lu  htTdsn  country. 

^^H 

^^^^^H 

PulibJiiiiviiti  (iRrhDiilvil.  Z314                                    ^^^^B 

^^^^^H                    ovvT  p«rMju  •)(  ufflrvr  ut  h<I>I1i<i.  lOSV 

qtuilinrmll>nui;>t  t"^«l■l<'Ot,  AHS                                        ^| 

^^^^H                 LrxMl  natute  ol,  WX 

R«>cati  nl  «!tim  i>f  nslcwiiu  •uilwrltT,  33U.    ^^^| 

^^^^^H                   Lwulity                  IffZ^ 

tSK.                                                                           ^^H 

^^^^^^B                 Mci-iiuK  witli'iiti  tmuMU'iUiti  <>l  iimtnaw,  St4l. 

tiwcM  if  nvieil  III  r<<(vnl,  UtaH.                            ^^^H 

^^^^^^B                 Mviobcr— 

iUvMiiiuvuilBtlun  wl  aocUMd  to  cleiDcncy.  3UZ.    ^^^H 

^^^^^H                    AcUnKiuJi;d9«-)ulnw>i«.  lUD. 

IlWk.                                                                                                     ■ 

^^^^H                       ClvtlUn  ut,  1088. 

B«ootttin«n»iiUi>u  nf  t>i»uituneDt  Ui  mlffnaVH.          ^| 

^^^^^^B                        Dlvnl^lnit  findiiiic  <a  anitatcc  1o  clerk,  THt 

R(V(ni*j*lcn(tuti   of    kL-UijU  br   iWtrwlbK   «u-             ^B 

^^^^H                       Rxuitfvd  bv.  KXC. 

llHichy.  £.-41.                                                             ^^H 

^^^^^H                     Kxouned  to  iu>t  na  cimiiin>l  l>ir  an-tut^,  IB?. 

RwxtgrfUlngijt,  [QTtvvMoli.aw-aaSl.ifJIM-taW.  ^^^H 

^^^^^H                    Jalnla^  In  tvuiintiwoilaticia.  ZI84 

Rniml  uf.  ^136-2140     rSn<  Atrv^  1                         ^^^H 

^^^^^^B                   MltUia  anil  nnur  olDnn*  liiKellu>r  lai.  ITW. 

RvtiwrInK       cliaTiim  lo.  SM,                                       ^^^^B 

^^^^H                 MIUkbUau  at  mmttm*—.  SSH.  UU. 

l<«ruMl  i>l,  U)  procuLol  n-lUi  irliil.  HH.                    ^^^H 

^^^^m                    Br  I^»iile»(.  3M0. 

IU«lBi«Dlul.    ise*  UtytuirmMtniuu.)                    ^^^| 

^^^^H                     By  Rvlewtns  naihorttj ,  •aiO.  XIU.  SMI. 

Hvumrki  ol,  rancemtU  wlllMMM  lOlfc                        ■ 

^^^^^H                 UiMlinnuiMi  «f  wUnn  a(  revlewlnic  miiharlty. 

llFiuMitio  <4  MnMiM  by  rcrlcwuiv  niiifaoftty,           B 

^^^^1                       Z1SG.ZBII. 

mil  IBlSt  £1 U                                                                   H 
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riiurl-mBTllal — ^'-iintiliuoi]. 
IU'i"<rr'.n  lor.  lata. 2inB<2m. 
Ki->|i»l«1lilllt5  or.  in  nxanl  U>  tvno^  nl.  1140. 
lUsi'imrlnn  t>>i-tMivtuihl|>.  IKTa. 
Kt-rliwIiiR  HiiIhoTlir.  E^'vlili'iit  u.  3IHII. 
Roi'il.-'HiliKiiniifr.  •lalilui-lil  of  uOL-uod .  StB. 

Rci-nMOin  at  tti'don  at  Ttnuwlng  Milhorltf, 

1313 
e«inliir  mpinlwr  i»  pTMMiMll,  3CH3. 

Atl»-tt«l  l>>-  nn<1lnK.  '£tlU. 
Rll-iwlTi',  2%l»,  2X14. 

KxivnriitD  <■(  wrvlcn,  33ie. 

In  rxn-M  "I  limit.  n-vtcH'llijI  niiUiorll)' nuty 
mlni'c,  2237, 

In  llmt-  ot  VAT,  oK.,  M  A.  W.;  ».  Bl.  W. 

Niill  Diifl  lii<i|M-milT<>,  VK. 

01,    nm    iDvalliliitr^    of    ktvplno    nccuod 
IroncO  iluiiiir  trtnl.  mi. 

tU'mlBlnii  -j;ii». -All. 

Tii<)i>p<wl(  [ny.  1011, 

wumi  imviTnliiii-, awi. 
t^TMlim  I  laisnl  111  iiiiliUi'.  Idt'Z. 
Miilng  on  .tiiiidN}-,  iDli). 
IRatt-Rionl  c>(  Hci-UM'-I,  £Ha-33M. 
.Stntcmi-nl,  WTilhrii,  nf  mrrabcn  aa  Ui  muanlnx 
of  watriii'c.  33Hi. 

NlV'ppiiire  III  i-xp«n)«i  otteuilluK  trial,  WD. 
iiiilijHi'iiHJi  (or  w1ln><n(i.«.'i(T1. 
Suinmuii'  v!  wllii^w.  !«V.H7U. 
t<ti(i|>-ritrt»n  <.'(  wIMcrr'ii  pny.  lill  A.  W. 
Siupi'liifim  itf  ono  rnaH  and  trial  ot  nuothoi, 

1U03. 
iMifminy— 

Arii-rrlcKHxircaiw.  1001.  tSOZ. 

Att'.-r  [•l<ii  "f  ip\illY.  V»t.  1WJ. 

HtKtl  oBIHol,  Luw  lakL'ti,  21». 

Mcximvuilnn,  '.4?,*. 

Nitt  111  trr  takvii  ou  rwlduii.  ZBX. 
Trial  hjf,  (iMrr  ftptmunu  nt  u-rra  al  wrvlrc, 

itfio. 
Trial  f'li  nuni-  i>'Ti.-[|b;  tiy  mlUbir)'  anO  dvtl 

•~riiiTt,  imn. 
Tiliil  of  t-)iliti-i»  by,  S8. 
V'.'lc  iif  conn.  13&I.  34U. 
Votiiik'.nMfmf,  W.A.W. 

Wllliiw— 
Al  i>'vliluiliHiy  InvcwlttluUnM,  3177. 
Aiu«h£«t.  puntiihmcnL  tor  iwntanpi.  2tiQ. 

A  tin  I'll  I  lid  It  It iiiiipI  atti'nt1iinr«,  J479^3m. 

avHIiin.'JSl.  aa. 
Ci.iiiiiiT'iiwtlun.  Hi<t.  J«*i, 

CV)iii|.H*ii*iklli>n  lit  I'XjH-rt,  34RS. 

Onmpnlwtrr  pnn-rw.--,  3t7». 

DI«:hHryt-  Cnmi  iiittriiliint^u,  "UTi. 

Excriitivn  "I  aiwdumnil.  3«1. 

Fil-*  "It  r^ilrip«'nj*ll.->li.  *H.  'JITiV-2(T7.  3t^. 
Whi'ii  ■rnli'iKv  b.fy>iii.rl  nmniiiri-  piintrol,  aOtl. 
W1lllllnl^T■l  cil  nvonununcUiloii,  S183. 


fnarl-maHliil.  aarrlMin,  KtA.W.:  314-lUS: 

IleUill .,{ «•!(,  ■.■I.V 
.Tiiriwltitloii.  Kl  A.  W.;  J14-J34- 
r«||i  of  iiivu)l>rt«,  N  A.  W.T  'ilV-ia. 
ri»Ci>  AppxtUCMl.  StH.  21'. 

PrmlilFiilnt  mart  •■  n-vlaurltijtautliorlt)',  USL 
3M>te«u«(-^  zeo-xii. 
Suporvlitnn  of,  ijl.t. 
4'Baii»-iaart1al,  Kvaaral: 
Aq^umI  call  mil  lakv  nOvBiitOit?  '4  «nvr  of, 

when.  IJW.  noU'. 
AcqiiEllHl,  ellei?t  >rf.  uu  lorfHlurv.  lOtB. 
AuijUlUalotdilunRuf  dOKTUan.  I0a3.iaitt. 
.Itrllnc  omtMiLnl  Mrtiinlmcl  luncoa enlltliH  to 

nllllewRi-,  vU-  ,»M. 
Adjciunilti^iit  ol,  lOA.      iS«>o  .tif>ritfr«n»flif.  I 
AflldnvlUM  cvirlirui-f,  1?W. 
Al>l»<1i'-i7ninp  ell|(l>>U-  ■«  iiuriulat-n  ul.  elr.,SM. 
All  <l«4ra<tnnt'  c-iaHl  hiAan  Ihe  law.  liHS. 
API)!*!.  «TT 
AppDlniim'm  ol— ,  T3-7*  A.  W.;  IKI-iyi. 

AtMrniTofoiinin&n'ler,  185,  IMI. 

AlHiliivttn  itdm-tltiit.  IIT.  iM<(i. 

Bj-  nrruMTT  or  iirr»iei?uu)r,  TJ  A-  W,;  tW-UV. 

Ur  (.'oramandcr  of  •cTwntlir  briira(1«.  n  A.  W. 

hy  i-iiri<''<'»miiuiri(1>'r   IHl. 

Br  i]|Tl>lf>ii  i'innnMiid(-r.  IW. 

I))-  IT««l4<-nl.  73  A.  W.;  IRS,  IMB^  WR^  m. 

I)f!iniuiil  fur.  I.>Q. 

Diiii>rrti«nj«rj-,  iw.  im, 

111  (lui;  ol  vmi.  ?i  A.  «. 

0!i>«'t!i»i  t(i.  lU 
Apl>nti'iU  ol  Miitenat*.  UH-IW  A.  W.i  OM. 
Arbltmrr  ri'ln-llxiintrtatmii-iilufwIlnciB,  13iU: 

H'IbIvi. 

Arrwt  1101  MpenUAl  lo  irlai  by,  4(U. 
ADthcnUcaleil  tnplm  at  rccurda  aa  i^vldvnee, 

lat'i. 
AoibOTitr  fJ  coDvuni).  73  A.  W. 
Uan  nol  illrrcl  a«  lo  cvtitecltuii  uf  Him-.  IHTt. 
IteraiimlLliin,  TS-TH  A.  W,,  lfiW-311 

Cmtrvti;'il  by  Sccwian'  ol  Wiir.  aiB». 

OntkVlctiiiti  •>!  alimriHi-  wllhiiiil  \ntri-  tut  rtialxv 

uf  iliwnii'ii.  una,  ixiy, 
iA>pleitL'l  ivi-uitlKiij,  ««>«rlli.'Qce,  laoB. 
Copy  at  rocord,  party  i-ndUml  U>.  tl4  A.  W.:  1B»- 

KB. 
Copy  ul  ntpoTt  ol  JudKi'-AiIvooaDa-Ociietal  on. 

SIffl. 
Oi^aili  wnicmi'n,  umtlrmailoii  i>r.  ion  A.  w 
UrfviiH!  luclMr>R:«l<lvwrtl"Il,  liW,  111(41. 
DlwippraVHl  uf  (i>(>nTii*(l»ii  lou,  ti«i>'>,  MTi. 
Difviini^  a(  rviln-i1  t-iUl*ii<4  man  by.  isit* 
DlR'IiMtnicllailliiiaorwiikrrm-,  tAlbvpnrjuditxi, 

rU.:.  tS9- 
Dlahuiuirahk-  (lU«han^'  ruRrlc^ttvl  tn,  :!«u. 
DlamlM^  o( otn<^<!n>.  W  A.  W. 
Ulapaaitton  iif  pmucwllii^  IIHA.\V. 
DcHmmcDbiry  I'rMvnw.  tlH.  IU2.     (Sw  Af- 

Bffpcl  (il  iLpprnvaL  ur  dl9a|>pn>ml  of  itmxU'tlaa  ' 

tOapowntd  to  adjudire  dlMukaal.  uu. 
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ftMrlJi-narllB],  f— iwil    (VwlliHtwI. 
Kvi<l«iit-<'  otiudnwl  tv  lUbpcMn  invm  Uvwa, 

vjn.  Viae 
Plnain^'.  lAU-iaw. 

f\uf  luitKwtbk-  iinly  a>  u  puiiliilunvnt  by.  Utti 
Fltif  l»|w>y ''""'•'(■"•'t'llnni-i'iif  wiliuMNMiUTJ. 
JuiI|ir-Lk<l(».-aliii.   BpiHiliiUnrill     «*.    "4    A.   ti. 

Jini^llctlmi  of,  KT.  W.  IM;.  2«0i 

LatltoitL'  Id  [titmlurUDD  ol  evIdBom,  IlaL 

Livallly  u(.  1X«. 

UuvlUilimol  |in>H<^tli>n,  \m  A.  vr.;  SI4'-X!2. 

HAiuduUfrliivc.  miiMcr  fhNrKfd  m.  IIK. 

Mattiu  and  RodUnr  Amty  niltrrni  Mandued 

on,  7S  A-  W- 
Hvmbi'Nor-.TAA.  W.:  iy»-30!>.  XT. 

Activ>i»m>fraonir.  iyii,-m. 

Atmt  nf,  IVJT. 

ClMvUin*.  llw. 

l^r-JHlbaii  live.  3II--J(M, 

l^nvilun  lblrln-11.  -jH/;. 

Mnitary  ■Tiromtmlim  iiiiniMral  with:  tSTT-nnv. 
Mlllur);  oiTi^uiui  imK  frtntiln  nad  mlndcuiran- 

Uurdrr JiirtHtlctloi),  \tn. 

Jint  vmiicinvfwil  tonrrvpt  hMil.  (I£>. 

(Mib  «(  niiMntwix  i^l.  A.  W.:  Zb-ZJ*. 

Dffpni'rii   I'tJiamltlMl  In  time  at  war.  etc..  i* 

A-  W  :  91 
Onifi-n  innbU'  by.  TV  A.  W.i  3W  ZU. 
Owli-n.  ninvcnlni;,  ?2W. 
fhytlml  n«iniliil  <.>(  ii<-ciii>r(l.  HMT. 
Prr>«ncir  of  «c«ii«ed  ttt  irtfti  by.  lUIA. 
FrvM^-rdlnsi    tn    Jiitlgf-Ailnvitli>^i<!n«i»],    tIB 

A    W 
ITonicittloti  not  a  dclMiw,  lOM  lOU, 
P)iiili>hRitTii.t  in  Iiitplien  wmnity  'T-  'S. 
Ktvunllnir  viitnrif  Individual  iiM-f Db«H,  IMS. 
Kroo^l*  of.  i^iolHil^tn  In.  IVr>. 
Ri-fitHil  ut  witani  to  IMIIiy.  Va  tlim  pn^aMoe. 

vu..  IW 
Bcpiirlvr,  cKir>-(liit)-  [ar,  1M&. 
IU.i|iil>ilc^  iiumlvr  (>lB»ra  nut  ai  fjoA,  TS  A.  W. 
KultsulrvtiKitri-,  IJMi,  UM. 
BonUjH-e  af  dwillt,  OS  A.  W.;  38&-JB7, 
SpnU'liiT*  itf   OI'iniMMt.   ridill nnatJun  of.    luu, 

A.  W.;  aXA-Wtg. 
SvRKiMv    nl.  rxprcMlr    Wplnr     MWMUil   III 

rewanl.  lOTti. 
9iitTv>id<-r  <>f  |>r[a)itrf  iiiMlKrtMitvtirviil.  ts. 
TtMliivuiiy  ut  liMMo  punan.  1807. 

TIO  vote.  1M4.  MSA 

Tn  dcflnli«ly  ax  aBUMim  of  kMbIiibw.  um 

Trial- 
Fur  iiiT«i»w  within  JiirUUctlon  'it   talMli^r 

court.  JiHT. 
Ki^Ctn-d  cnlblrd  liivn,  32)& 
Ri^I)t4^-1  ofll»>r.  2300.  i 

ck'tdk-r  <iii'U-T  b«ll,  SV. 
W  liiKw^.  amvi  of.  i}0. 
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Courta-Maitlal.  rM|lM««ta1-^>iiitlnii«ri. 

JuTlwllrUon,  HS  A.  V.:  2t»-3H. 

nalhoCiaemtwrt.  M  A.  W.;  Olt^at. 

Srn[i-nr«a,  ZMi,  zei-2M. 

supvrvWoci  of,  1213. 
l^rU-H*rUal.  HaMMaryi  <8(w8Hiaa>nrvciuHft| 

Acnued,  Hrraiicnineiil.  2n8. 

AdiDl&Mratluo  (>f  unltiK,  'JSW. 

AM><jintm«nt.  3t0b. 

Furfvltiina,  Mnl. 

lll*«Kl  IHOCMvUfun.  WW. 

JuriMtlctlon.  3MM. 

Omrrr  noi«wi>rxi,  ZNV. 

rnxedun,  9SW, 

PlDCCB  «f  fttt«hllM!Ol.  M«L 

RrmlMSon  or  lulllicailon  of  ««ii«mu>c,  MOQ. 

mtDoaH,  noB.  33sg. 
t'OTtoanUaitto  tortHiiirtr,  ludt^l,  IMI. 
1^111  lot  riHHl  nmdurl  In  miflnranal.  ltKt-l4M. 

ITtdllonr. 

Suits  bx,  Mgalnut  nfilccta,  TU. 
Otiari 
CaptnU,  Juiladinion.  14. 
DnuiktHmnw  lu  an  pccimp  for,  UJB. 
ii^rinir  WKr.  Innirm-iiriit.  etc.  M  A.  w.:  K;.-ggL 

Ptallil.  rlf-.  m  A    W  ,  IUr-rJ!l 
MmnfilKoI  tvriD.  14*.  I49,  ITO,  !?«, 

Oil  I',  I',  imtuiwrl  III  huriiur.  JiirMwUan  »wr. 

Bulillcn  i-Iiar(t«I  wllU. «  A.  W. 

Tn  |>n-ji]dtrr  ill  Kind  iirdrr  Hnd  nslliurr  dl*;^ 
pltnr.  «•  A.W.;  t4A-)M, 
i'rmiaal*: 

IViMttv  kir  mtUUneiil  nf.  a  A.  W. 
ivlialaal  tat«Bl: 

At>-'iii.-r><>r.  IKTSl 
IttllflKBi 

IMMIi-  In  thf  |irc]tidi«e.  cic.  IM. 
rnha; 

IivMinKrllon  ul  ftojivtf  in  Uuh  ol  w«r.  Ml^ 
IMQ. 

r.xcnt  dmv  jwiy  In.  wu>^  1M4. 

KxEiiKllUun.  lUS. 

Hnlilliicoffn-  In,  llWi 

M111t*r7  rfiniritiaiilnfi    Itri-tiNl  on  lObabltallDit 
IMl. 

WuT-HTvlii:  III.  323X 
i'Mlpablr  Malpraellrai 

Hi    rumllral    ii<IW«f.    fi    Utr   fmlvitkm,  aie.. 

tunalallti-  Ivatraf  alHN*n>.  lAML 

(■rrrnl  ll*(nl  jrar,  v^. 
taataoia  ranil: 

Mllliar}'Kii)'«n(nt«nt  III  INuiu Blov, MO. 
I'jrloHvuvVMvni 

Bawar**: 
hj  [iibjlc  iinptQn<BiTtit&  IteUlltr  it  V'BtWd 

mau-9  liw.  7&3. 
Far  unliiit  fill  ai'lBiifflnMhin,  7ML 
U>iniilHied,  cunmn*.  v)».  «■!-«■,  MT,  SM. 
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^^H            Cunfli-inHlUiu  111,  lor-  A   W. 
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^^H           RnnlMlom  anrt  mitlgvlluii  ot.  Ml. 
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Airnilnf;  InU-tvii  ituikpn]  b;  dUtmamblii  ilia-                    ^^^^| 

bcc^-awil  ■»lilta>n  t 

^^^H 
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^^^1 
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JlrllKTyi 
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toci.                                                     H 

^^^^^H                      TrnTt>)i(>it«llon,  loc-':  IUi>&  >w-,  liA^,  ttf^,  lOMI. 
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^^^^^H                 Pr»rr11i»N:     i:^t«.'Xv«rr#rr>aud  Aimnt) 
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Sot  a  mir-iiy,  I:»k.                                               ^^^| 

^^^^^H                    Ai  cvldtiiiw  tli4t  iL-rvlcc  hiix  m^  t<r«ii  honMt 
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ttenorailiiii  to  duly  triiliinit  trial,  n^n,  lOMh^^H 

^^^^H                   lot^  10:4. 

urn  iin.  1131.  as.                            j^^H 
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Awrultis  ilnrlnit  tinaiilhnrlMHl  atiiaiw.  nfk 

m. 
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luixlol.  IU<>I. 
l*|ion  MiiKTirr  ■>(  'lUliutiantilv  ■U'cluuTO  a>ly. 
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GaraMimcni nl,  lUl-IISI. 
[lliwalHllhiUawnlnf  tniiiKlifiMlUKT. «■!><•■ 

il^'invnt,  IM, 
Uti-rliy  ol,  HI  A.  W.,  113. 
M(>a[i|>ni[iriaU<>ii  ol— .  A  A,  W.^  IMl 

Il'>wrlMivnl,lII.  119. 
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Banial  iam                                                                              ^^^| 

^           rw  Iff,  ^r  rmiiim.  aa* 

Auitt-irltyrif  (^^nmuinfllni^rjinti'ral  nniirr,  tiUOL                   ^^^H 

LiH-jil  uplliiM  faftnllM: 

dvll  priK-uslIiiir*  i^njuliin]  auil«t,li>ll.IfVU.                         ^^^H 

sntc  111  miuxiL-ann,  ion. 

Uvclumtloo  uf  iiol  :icu(TaMry,  l&iS                                          ^^^H 

tjH-JlllI)  1 

Idftl.  \Ml.                                                                          ^^H 

^_^              MiiiiiitiK  tif  iiTin,  4&L 

DI>t!ii);i].lBhi-i]  fniui  nUUtiiry  |[uri!iiiuiutil,  ItSIt,                      ^^^^k 

^^fe          [«■■  u[  rwnk  ur  mpm 

^^^^k 

^^^            A|>|>ri>val  >■<  -H-n  It'll  ov.  lr>77. 

EflfoC<il,t6M.}IHl.                                                                          ^^H 

^^ft            Contlriului:  jiiUilKhmvat.  l«3IL 

JuiIhIIfiIoii.  !».  aolv.                                                                    ^^^H 

W^           EfTiKl  or,  iit^b.  i»r[». 

Mllliary  iioi  umkr  stat«  Aiitborlly,  IMS.                              ^^^| 

P*-                Extvuilon  0!  *cnivnpt,  ifOX. 

Niit  aiithi>TUIiiK  bxc«iw  <ir  undux  vlnleiicv,  IdHL                 ^^^| 

Llncvit  KH  nllFi-tliiit  trIallTc  niiik.  I<U(X 

Tvmiilnatluu  uf.  \U2.  \MS.                                                            ^^^| 

yoitAcaUon  «(.  to  Mvraurr  ol  Wv,  IttT. 

Valcrlal  ud  JAbor.  'Nt. »(T. IH9-UU,  IWI.                                ^^H 

llhJc-ciLiani  ll^  iiu|)uiin|[.  USO.  Oole. 

.iiitlioriiy  of  !4i.-(.Tutury  (tf  War  lovrrpt  don^                     ^^^^| 

Oil  Kiiliiic-utal  list.  IdM. 

^^H 

Puaon.  1<K.  1B>L.  1082. 

Ifdlvcfy.roiilracU'.tM^.                                                                   ^^H 

PramuUaik  in  HTm.!  a  pkTitoii.  IflSS.  1B33. 

XaxImbm  panUbBiriil:  IPm  FunliAmtnt-)                                  ^^^^ 

hfmlMJOTi  I'l.  1108,  lesi,  tim. 

AulliorllodvglUItii-uiijDt  uxplalBi.'d.llKCC                                 ^^^| 

Rnttintlon,  llf71. 

IMibMOEitile  dliclMnre   tccaiue  of   I>n^Tl«l■                  ^^^H 

Iinalnlana: 

cauvtctiuiin.tl>l7.                                                                      ^^^^H 

r>F\iill  i,il  offlcfn  ii|H)n  mEUuiT  muni,  1^3)). 

FalM.'sw«atli>ii,  lOM^.                                                                      ^^^H 

L»w<->l  blddi'r,  <^'«.  i^'O.  UG.  MB. 

LepUltjoi MQtUioccxcoMUiiic.  I^M),  iiAl.                           ^^^| 

L]ln|[  ituT  <i(  iiuartiTs  31  A.  W, 

MeRDinroi  woni  <lsy.  I^IB-                                              ^^H 

awklaae  >aUu&al  Park: 

OOeiu*  Ixy  wbtUtuUou  ol  puuiniuu^t  nuide                 ^^^| 

Tax  on  priraU  ItnproTvmecu  In.  30B. 

uiAblP  Ly  tofertor  court,  luu.                                      ^^H 

^        840                                                 INDEX.                                           ^^^^^^1 

^^^^^H           UstaUl  Mnl<JiM*nt  -C•lntItlu<^<I 

Vtmiirr  ciT  riiDrt — C>)tiDnuod.                                     ^^^^| 

^^^^^H              lufadlimkiR*  <>r  f  imbhmpnt  lci\  irA^lAM. 

Til  U'  ni-cixinlDd  liir  In  fnurd,  213ad.                        ^^^H 

^^^^^H              mi4  bj  gctiorul  mart  for  oOcdm'  wlllitn  )iirb- 

Wht>n  low  tluui  flrr,  -JDI-^M.                                   ^^H 

^^^^^B                       iIkUoii       Inlerinc  cnurl.  IM* 

When  liiH  than  Ihlrtrrn.  aOT                                        ^^H 

^^^^^^M 

H-litu  lrilD(>■^  IWT.                                                        ^^H 

^^^^^H              li)  Umc  111  war,  laMmvcUon).  dr.,  W  A,  W.;  w(. 

Xtaorri                                                                       ^^^1 

^^^^^^1 

li^trmbituc  of.  I>y  vrinwai.  ISM.                               ^^^| 

^^^^^B                CivlIUti.  In  military  aeniem.  nlUtmcts, SBt. BM. 

Strltl     (i(pf  rVrf^ikalrt/airrA.)                                           ^^^| 

^^^^H               Exln  ilui;  imy.  tSA 

(.vnlfliiittt  i>l.  (orCfUure  ol  pay  hw.  im.                 ^^^| 

^^^^^H         unIiii 

■mm  mdi                                                        ^^^1 

^^^^^^1                Applirutluti  irf  the  law  tvcBrdlng,  U57. 

I'ubUr  m»ni!]r  nal  available  fcir,  9Mtt.                        ^^^| 

^^^^^H              Not  nvmriUbli!  lo  «>ntnii;i  jurgecn,  Mt. 

HcMnatcni                                                            ^^^| 

^^^^^^H                IVraoiwl  auiinl  iiecumry.  tBU. 

Cprtillt-iitF  of  mertt.  im.                                                 ^^H 

^^^^^H             Htdli-it  attoMdum; 

Bxtivduly  pay,  HtJT,                                                 ^^H 

^^^^^H                   GcOiTal  KrTlr«  cleikM  Ulil  BHIBIMHU.  IMS. 

powernf  dcpartincitt  coron«ndM*  In  n-tfard  to             H 

^^^^^1                 Of  i-ivilldii  i'iupl<i)fi'«.  44&  IH 

•llwIiaTfCr  mill  •iilarirc.  AM.                                         ^^^^M 

^^^^1             llpilti->lrwlf*>: 

Trn>i->)>'>r1uili)ii.  mlitlticiicv.  rip.,  (<4,  i*».                 ^^^H 

^^^^^1                 8t'frlti-  ol.  \W^. 

■txira  Hoandar)'  i«ianlMln«i                                   ^^^H 

^^^^^^H               Spiltral  ilrpartaitMli   (■k-i:  Jrfrn;?  nuMfonf  nrOru- 

IK-U11  iif  uRiix^r  OS  nirnilwr  IHBt.                                ^^^^U 

^^^^^^^H                           f ntr.7  4^ r>/r'."M  A i:i1  A^fiii^ml  eutj/nm  i 

^^^^t 

^^^^^H               Boiifital  Keward.  imuioruUnD  cxpciwca.  1906. 

BiincliUun.  mi.l!l2&.                                             ^^H 

^^^^^^M                Fninioli'^ii!'  In.  "XfK 

Wlcacv:                                                                                ^^H 

^^^^^^H            Irdlral 

AU'iwaricpol.  i<Kft-IH4.                                           ^^^H 

^^^^^1              .^(HjiiniyphyBlctan.  ^cci  of ,  1817. 

Ap^nIlrtktl^IU.  lll.*Ui.HT.                                     ^^^| 

^^^^^H                AllcnilniKx'  »f  j4i}iilrla;i  In  Ih-il  fit.  IWn, 

Oiiitncl  tiiirici-iiii*.  3W.  Dulc.                                    ^^^H 

^^^^^H                 Dull<«r<r,  rpfinnlliiR  latiilllox'f  offlm'nniKl  hiI- 

■  .■■■vo  of  iitiu>iii.t<  it-nninati.'<t  by  ofAet.  IMti           ^^^H 

^^^^H 

oiTic^r  urfliTwI  ti-a(icn<l  own  Itlal.  lOT?                 ^^^H 

^^^^^^B                Bffrrt  [if  Uw  of  Hlntt-  iHi  iimi-lki.-  or,  ^W^^ 

(In  iMhII  Hit  Inilfaii  ■ic>'<iV  1<^T\                                           ^M 

^^^^^H                RIlirlMIII)'  (or  rmirt-nianlal  diilf,  li>>!i. 

rtt^iru-r  til  piiiin-MianlHl  an<t  avdnanM,  litTii.          ^^^H 

^^^^^H               >lali>mvlU;(r  l>y,  IMf, 

Kctlrvd  ntOrcr.  -JSl'J.  2213.                                              ^^H 

^^^^H                 H<-fc;>»ii*lbtiltlr9rtf.  lAM 

Itriiim  ilclayot  !■>'  i)r<l«r.  ISn.                                ^^^H 

^^^^^H            ■mhtnorCnaffriw: 

RerlvU  M  rhkim  for,  ZXe.                                    ^^H 

^^^^^H               Nut  !'■  bo  lutrrmli-rt  In  contrari*.  ABB. 

Trareliiiit  wllhoui  Iruo)*.  lon.                                 ^^^| 

^^^^^^H             Updltal  Uiii*hi>i>pnr  lu 

Vlti«ntttailon  I'barwvddiirinit  l«av»ot  nlivniw.       ^^^^ 

^^^^^B 

Wi.                                                                           ■ 

^^^^^H              ■rinli^r  ut  runrl; 

aiiiurii««dMi|t                                       ^^M 

^^^^^H               Alifvnrc 

Amii  lilt  i-irlllan*  liy  mi|iprlnl«ndfnl  •■!.  'tOO.           ^^^H 

^^^^^^                  t>ur1nic  Uklua  tit  (.'TtiV.'iKi,  l";^.naU!. 

EKM-'itUon  at  MDiettce  mi  ntih-u.  StU:                    ^^^M 

^^^^^B                    To  b«  i.-X|ilalne4  lir.  IIW. 

Pay  and  allowatt^-t^  o(  t>nrfaeoT.  JOet^                     ^^^H 

^^^^^H                ActlRKatJuilifivadvirHti',  i'lif. 

Pay  of  mdM  iidiIhi  »iw|wnnlbn.  ^tin,                        ^^^H 

^^^^^B               Ac(l%-wn)c^raanlFvllglb)(-.  )w.  :.ixi. 

Pfutvenrof,  inia.                                                        ^^H 

^^^^^M                 Addlllotml.  airnrlliiK  Ihr  valKIII}    M  pritri^-il- 

IlinUhmvni  ul  radou.  Ud                                               H 

^^^^^V                      tns«.  nuis.  iKiM. 

lwrvfc«nt,  miii|iiitntKm  ol  fi^r  rvUivflMtil.  '£XA.               H 

^^^^1                 As  Intfirpivt^t. 

liit*f>en»lnn  >»  rndci.  ^tlfL                                                 H 

^                        Authorlly  tucnitiMi.  IfKci 

millarj  fUBiaklMlon:                                                           ^^^H 

^^V                           BnbAvlnrnf,  ffT  A.  W. 

rhnlli-ngir  m  tnpiuhpn.  \f<J9,                                        ^^^H 

^H                            Clntbttt.  IWV. 

Civil  ulToMv  not  wlililii  juTlKlicthm.  IdSC             ^^^| 

^H                            OlhinltMiI  nl.  dtirini;  Itlal.  insn 

l!liiUBrsiilOiT(^»r:>  within  JutltdU  tl«n  o(  MM).                ^M 

^^L                          Kxruw-  III,  tmm  miirt.  lonT 

('unipiMUJon  n|,  iKTt.                                                         H 

^^^^^^L              Kxtlmtltin  d[  nvrvic^'diiniiic  trial.  IMB, 

Omittltuiinn  ol.  ibTS,                                                         H 

^^^^^^1                MiiMiirnnd  t^-)riila((>fn('rr*  IdjCfClirrnr  7?t  A  W, 

Drvlbxrntrni'r,  um.                                                               H 

^^^^^H             Pnwocv  of,  ai   rwlvhin  of  •i.-titnicv  wbi^n 

OvUl)  of  iii<;iiih(<r>  of  rourtv-UMnU  on,  10I7                  H 

^^^^H                    ftbMnt  diirlng  irUl.  106k 

UUhrttiorahlp  dWbarfc  by  icntrnc*  ol,  II6L              ■ 

^^^^^^1              Pmaintinn  of,  fliiring  trinl.lS6A.not« 

lliM                                                                                                    H 

^^^^H              KoUilvv  nuik  of  Bin.-w«d  wUb.  7*  A.  W,:UlOi 

thmillon  !•(  Jiirtulli-tiiin.  mi.                                          H 

^^^^H 

KflMrt  un,fl(  afipttlntinrni  i4  iifmi»loi>nl  pi*^-       ^^fl 

^^^^H              Rclli-I  at.  withMil  FlMllenff.  MS.  2U. 

nor,  ion.                                                              ^^H 

^^^^^^1              BvllcTiMt  but  rvDiaiului:  on  (<oini,  Iim 

BDUtDoiatloa  of  uAcnan  ituU*  l>y,  icn,  1*A,      ^^H 

^^^^H                Rcli«Ttnx  nl.  iOti. 

i«w-                                             ^^B 

^^^^^H              HwiuUiic  iiuubcr  DM  al  (mat.  TB  A.  W. 

todfaia.  wbeii  and  wlwic  IrlabLe  ty,  MM. »»(».              H 

^^^^^^1                Kud^iHllon  «1,  iliirinK  irUI.  tMn 

!(««,                                                                     ^^H 

^^^^H              Kctlrlni;  o[,  ^lurlnK  irial  inUTi,  noic 

JlirlJ>Ui-tl»«— ,  IBHIKlBn.                                                      ^^H 

^^^^H               Rvlurli  o{  ab«7il(.  IQCU.  l(M&  IlKb. 

A>  luttauntit  wltltctmito^unial.  liM,lMi.     ^^^B 

^                                                                 INDBX.                                                           841              ^^M 

^^K           Kllltsrj  ronnlulriM--C»i)lti)iivd. 

■IIIUa-OinilniiiHt.                                                                       ^^H 

^^1            Jiul«>1lcti<j(i— rnntiniml. 

OMiru  ol  liwiiUn*  In.  ITSk.                                                  ^^^H 

^^H                 Over  ittham:  ouiurulllvil  Intiin.-  Iultl«t1in>  of 

Dttpcatrlnn lit iiiiBrrrltviablir proi<crif  UnM  lo.                ^^^H 

^^B                  mlllMrr  ffovcniuii'ni.  la^l 

^^^H 

^^H               t'Ddcr  reeonsiractlon  I&we.  ]6W. 

UUUtelot  CoIumliU, annii.  vU.;.  Iirrn^al.  1739.                  ^^^^| 

^^H             LlmltMliuu  I<ipn«axuUoii.1im. 

llrllllnsol.noi  in  (.iiuiTiir  I*rr3kili>iii.  tTSa.                      ^^^^| 

^^B             OHlh,l<n>L 

FonnaUun  uiul  nUliw  of.  SMi.  MA,                                        ^^^H 

^^H            OtTiiuM  excepted  trom.whon-  irlkblc  bjr  crlm' 

Hawaii,  arma.  clc.  bailed  lur  ia»  *i(.  !T3»,                         ^^^^| 

^^H                  tnal  coiirW,  liIW.  1(V<6. 

BoldltiK  ntOt^  til.  iniQ.  ISIO.                                                ^^^H 

^^H             0(f«ni>raonlF  irUhln  bf  nitirte'nuinJ*!, lASA. 

Law  i>f  Bt«t«  »u[  lintUHK  imanr  <il  Frealiloul,                  ^^^H 

^^m           orUrln  of. 

^^H 

^H           PexKiTM  akbl«  br,  UM. 

Maitit«iiiitu.'c  of.  ITM.                                                                ^^H 

^^H           Ptooodtimot,  IC79. 

Mualvr  III.  ari-i*|>t>nm>  of  DitUtln  n(utral«til  lu,                  ^^^H 

^H            &eE>[ciio«n(.lim.  lOlH. 

^^H 

^^m            Splm.  trial  of.  lUa. 

Muati-rlri  ui.  ill  Tcrrlliiria.  I'iS.                                            ^^^^M 

^^H            KialiiEvn'  JiiH^inlon  uf,  l«w,  iGxv. 

yalloiialCiii»r<l.*Uitiiniirin.  ITjU-lTst.                                  ^^^H 

^^H              Wrinu-n  IriaMr  t>j.  IIMI.  nnlc. 

Ofllc«n  ol.  to  mmpow  miiftary  couna,  iaa&.                      ^^^H 

^^H          mitUrj  rourls.     (S^f  <b<frf»i<Kirt(c>f.) 

l^yt'I.                                                                                ^^H 

^H           MlllUrj  ilulfi 

Piitvwr  In  orilwr—                                                                        ^^^^H 

^^H               Not  li>  tH'  impnMMl  M  piiiiblitltLlll.  SU. 

liiU  Knottier  SiAtc,  ITW.                                                  ^^^H 

^^H           HlUUrj  ritalillahnieDt) 

Uiil      t)i<r  oiiiiilry.  YHt.                                                       ^^^^M 

^^H             C)i>vt'miii('iii<>f.  'JJI^J, 

R«»k  (it  oAVcris,  in  A,  v.                                                       ^^^H 

^^ft               IMliIti'  lii<i[wrtr  tirlil  liy.  -aVj, 

ll4.'|>on  of  Stale  rtxerdint.  17C                                          ^^^| 

^^^K         NlLItarf  rorrv.     t  A.'p  .-Irntr  atul  AppL'urlU  B.) 

fliiMlLT  of,  rcfiuiliiK  t-i  <>1>0)' ntTlrri3i1I]iiir  iHil,                  ^^^^| 

^^^r          HtUtarT  iri"'n»n*al.     (^•e  Lait'if  1f'«',  Uttrtlitl 

^^H 

^^H                      Laii:  ikiiil  JiirMMbm.) 

Htatiu  of.  In  rmiod  suir«  Mc-tice.  ITtS.                            ^^^H 

^^1               Ciiituiii.o  [tJiKl.  VSO 

Hlil'Jvi-l  Iti  Artli-K-t  tif  Waf.  M  A.  W.                                       ^^^H 

^^1           HUIUn  hi>ail(|aarl*ri(t 

Tarrllortcui,  iinu*,  I'lr,,  far  \urnl,  17^,  I7JIV.                         ^^^^| 

^^1            pMtofil  ^tititciTu.  AMtrueilon  or  otBclftl  papon 

TnoacTlpl  ol  liMon'  of'  furntJihvd  U^  »i»U.:  ITii                 ^^^H 

^H                                1M4 

Trtal  ol  4in'i.-i  or  mMkr  aflrr  ■cpantloii  Tmot                ^^^^M 

^H            HUltarjJarUitlrllna.     It^v  OftrU  MartlaJ.) 

^^^^M 

^^m             xm^uhMitf  i.\l  imaaiet  ot  SaUuntl  VolnutnT 

Volunicpn  dLatliurulihi^  from.  liii.  2*M.                      ^^^| 

^^1                   MjM!i>n'  nurotf  lo,  2341. 

^^M 

^^1          ULttarr  oir#iii«: 

On  icillltar>'  nv«rTaUi>iii,  S»Wk                                           ^^^H 

^^B          ntTiiifd,  160^ 

■Inoni                                                                                   ^^^^1 

^^H               Kill  Miiii/i>r  iiilwleruMinnr,  tS,  IMTi. 

A|[r,  t^i>.                                                                                     ^^^^1 

^^1             NoUerrUurliLl ,  liW. 

AUvii.  (mlbnmvtii  ct,  U7v.  Jxn.                                      ^^^| 

^^H           Xlltlar)  prtuini 

Alk'iL.  DHluraltmUun.  1:271.                                                      ^^^^| 

^^H               Itiianl  lit  Knvvmmpni  uf,  liHW, 

AwalUTiit  trial  i>r  ■«nlviit'i-,  N|i|>Unilli»i  to*  Ola-                  ^^^^| 

^^B             DItpoelUon  ul  arLklo  of  prkun  Ubor,  len. 

ctiann)  of.  1181.                                                             ^^^1 

^^                IVB-r-tsIc  of  lirtwrier*"  littiof,  IWKi. 

Uai)  tiot  Itlruwlf  avalil  aoiilraetor  cDliBtiui-ul,                ^^^^| 

Xllttarr  i^rUmwra.         (!*w  l>ri^,n,r$. ) 

^^H 

■ilttarr  rvRon],     isw  Jlrt'tr't  tf/ f-rriee.) 

DLKluirvrot,  on  hntHNia  <s)r}>Hh  ItMi,  1107,  UK),                ^^^H 

■Illtar}  rpHiTTatliiB*,      (Bit  Mr jrrtuitoiw. ) 

MV.                                                                             ^^H 

MllltaTj  irtor»»:     i  *pc  .S'["frn.| 

I>tn'liiir3i-<>cir)alnf,  hir  fr»niliikiit  ■■nll4inionl,                  ^^^^| 

Intprorcraeni  of  rtwr*  and  liarbor*.  tIK. 

^^H 

Aicoiintnhlhly  tot  IDA   W. 

DtKlutrvr    iiFiu'i    nit|illriaLUiii     uf    iwititla    iir                  ^^^H 

j-cnnlt >-  for  1. »» iir  <luuiagf  to,  Ift  A.  W. 

giuanllnn,  11H\  11*1.                                                           ^^^H 

miltanr  >t«rpkppp«ri 

Euluiaicni  not  lotd  bin  TuldabU',  13W,  luntv,                ^^^H 

t'liinn. 'jiii:;. 

^^^1 

iTi-motioJjot,  3i77. 

Emnnirltaitoil,  illkchargi- »r.  IIM,  IIUD.                                   ^^^H 

■Illlarj  Irlhaaal*.  tr^M.'  (>iiin*-B«irf(iiI.) 

Kvldrni-i.- "!  atn- of.  iiw.  119I.                                        ^^^H 

■Illlla:     {finr  WjHnirrrt.) 

Indlnii,  •'iiIUiiBiciil  of.  liaTi.                                                      ^^^^| 

Acccpuiiiec  ul.  witlntiit  (iiraial  Biu<ivT  In,  ITJS, 

Niitlw-bvm.  a  clUxi,-n  t/l  l'i)ll«4  tIMtv*.  TS7.                        ^^^H 

]7U. 

PV'nalty  fur  rtiltoliiifnt  of.  S  A.  V,                                         ^^^H 

Ajtpotatinent  nf  DRIccianf,  ITM.liK. 

PuMlr  iDlrrMt  iinnunuiiiil  Ut  riflituf  [auvnl,                  ^^^^| 

'                        A]>ii-ri'i'rlalliiii  rurumu.civ,,  (or,  1 THS. ITMi ITIL 

lim.  1  m.  liM.  !««(■,                                                            ^^H 

1                      Annlniiot.liirttuic.  17«. 

l.'ntiDiuicl(«trd.  mddt-iii-o  of.  oa.  'iiM,  zun.                           H 

1                        Afln.i,  i^li-..  isaunl  lor  IJM.-  of,  ITJT.lTSB.IHl. 

■ha(p'<V^'''''>-  'I'-                                                                     1 

Aial^taiiF*!  k'vi'TI  )i>.  Ci>  Illiltnii  tiici.*iil.  JTtS. 

Ofjiropmr  — .  w  A.  w.:  I0T-1.U.  143.                             H 

AMUortty  of  rrMl<li-in  m-kt.  i;a,  ITM, 

Trial  for.  after  xcpamlton  from  Ktrloc,  147.                ^^^^| 

cwrinrout'jf.  i723-i?M.iT3i,2*ja 

^^H 

CoorMiunlal  of,  iTss. 

aislwkaTlur  lKl«r«  lk»  rarai},  IS  A.  U.,  Sfi.                          ^^^H 

^^H                       ^^^^                            ^^^^^^^^^^^^M 

^^^^^H             XlolluirMi*  rHirlBlAi    vSm  BrftipU.} 

^^^^^H                  I'linila  I'ovrrod  Inui  Ttramrf  ■■.  3Wi.  ZitiL 

AlCivIiyitiurii,  lrt<.  177^.                                                     ^^H 

^^^^H            XiMoaduti 

i:tpot<->i  E)}-  ij'Ditcd  t<iai»  In  siMtt.  lAoa.              ^^M 

^^^^H                        itirinn  M-rvirr.  .U  A.  W. 

U'hi-ra  r<«inn  iit  Jurfalkllon  uaoint^mrT,  Mt    ^^^| 

^^^^^1                 ForfolturD  i>f  pny  for,  IM). 

Inral  nhllqiitt|i                                                                ^^^fl 

^^^^H                   To  the  pn-jwllrc,  vie.,  l!tt. 

Noi  rauM-  tor  mUrcmeni,  sioo.                           ^^H 

^^^^1               lUdrw-Hpltoa  U  «l»r|n.  TU^  lao. 

Inmlotf  ffrpart  boatk  m»  MMeBca,  ISI)l                        ^^^| 

^^^^^H             jnuuMn*r:    (An^  Xtimf.) 

XaalclpalHlH:                                                           ^^H 

^^^H                  Is  dULTW.  »«.  T»,  UM, 

4.'L.ii*<-Taiicit  <}t  nebt  oi  ymy,  aM,29en.                 ^^H 

^^^^^B                In  nt'oM.  ^4^. 

tlOJcc  llL,  ilrflnrd,  mi.                                                      ^^H 

^^^^^B           sutiuipiii  UtcHt 

MuHtr:     ()>n>  ifantlaugtUr.f                                      ^^^U 

^^^^^B                L'uiLitrai.-U'^u  of  ■  publk  work,  13M. 

iK-tlUt'iI.  ITM.  uolv.                                                      ^^H 

^^^^H                 Stnlmlpp] 

In  Uni*!  ()l  war,  IninuTvctlan,  mc.M  A.W.;  lit.             1 

^^^^^H                   ImprairiTQicnt  <if.  z«3. 

III  t  luliiiliui  wf  inwR  of  w*r.  IW4.                             ^^^ 

^^^^H             ItMlmlp^  Bltnr  Canmlmlwi 

Junailklkin  ol  <wirt>- martial  owr.  IM.                ^^^fl 

^^^^M                  Mlntmcat  of  [udiIk  by.  ?27i>. 

D(  (iriiKiDoi  of  war.  ITlffi,                                         ^^^fl 

^^^^^B                   IHnimillloii  ikt  niH;*  prV|«rMt  by,  UIK 

^(ritu-iii.v  Hui)  punidinent  (or,  IXU.                       ^^^fl 

^^^^H             ■lUMrlMtfcranoUiBlan: 

iBtlrfu:                                                                    ^H 

^^^^^H                  TcuTcUltK  MpuuMVL  23T1. 

Chif  (.  ■UtU>  of.  TM.73A.                                                      ^H 

^^^H             aMakai    (8m  CWor  i 

PriiiL-Itml—                                                                      ^^H 

^^^^H                 By  bidder  imi  coninct.  mt,  STl.  sa 

Not  a  nonmoiBlKltuicd  offlccr.  111.                    ^^| 

^^^^1                     ttiichiitiit-  Klvrn  tii.  1140.  U4L 

!CM  eligible  lor  apfiolntineiit  ns  leeond  tl«U-            1 

^^^H               aUUiVB  lil*nllll.  ID«7. 

leuuil,  -lU.                                                        ^^M 

^^^^^H               VUlnlliin  Kniiinnlln*  to  nlMlUMllaSi  KL 

XaskliMtaB  BlrrrlnipniTvaiNil,  riu*i                     ^^H 

^^^H                 IHtv-lloii  of  ■TBtrnrr.,  Ill  A.  V.:  tU-Sn,  32l». 

L*<m-<>l.  1TA.V  I.M.                                                       ^^H 

^^^^H 

^^^fl 

^^^^^B               1lad1flr«llan  itf  MftliiR    »l    n-tln<rla(  iiaUiurll}. 

•vnifliatt:-  fiimi^lMMl  muMvrlnr  uflhwr  **  to  ^^H 

^^^^H                              2J3J.  '£^'<>i. 

nlw*iii.-i.->.  i-k'..  V2  A.  V.                                         ^^^fl 

^^^^H              HodiamioBn  »r  matfart*,  Mg,  nnw,  MI,  tU,  aDT- 

rnlH>.  [»>n«liy  tor,  S,  U  A.  w,                                ^^H 

^^^H 

•Jf  IndUn  wniit  u  Inrriur  or  tilackMAlUi.  UN.     ^^| 

^^^^^1               KiMf^:    (Brr  ftiMii'  IfOrnvnuil  TVnuury  JlgMrf- 

I'cnally  fur  biklujf  ]ituli«i)r,  vie,  lor.  4  A- V.           ^^^fl 

^^^^^B                       ffkhT.) 

UmitBt  and  pa;  rolla:                                                       ^^H 

^^^^B                AcvfJUUtiiliiUtr  (ur.  UZ3, 1134. 

Ahwncc  irf  )a»  tban  a  Aajr  ikjI  to  W  aatiil,  tTt.          V 

^^^^H                Colk-<.-Cc<l  ii|>ju  ixniTM'U'r'v  *j>twl,  dlqicdUvii 

BvMwife.  1299.  UU.                                                      J 

^^^H 

OOKtIiU  paper*.  IMS.                                          ^^H 

^^^H                 Ikiiwlcd  U>  tlie  UnittHl  BEsto.  488. 

Pii  rfHoea  of.  XTi,                                                           ^^^H 

^^^^^B                 Duo  cnnirwlor,  aiUEbDMnt  of.  Ml. 

T)  dhoMT  Mrrvltw  rvii(tt>n«l.  8>.                                  ^^^| 

^^^^1               Due  InauHOOIcar.  lUT. 

Xviter-ln:                                                                  ^^| 

^^^H                  EtKbrulMnenl  o(— ,  00  X.  W.;  IM.  11*.  130. 

A  uiEn'  iiMtiLT  ot  lurmnl  ■us.'V|i(nni<r,  lint              ^^^| 

^^^H                                       IM. 

(\iiiMritrrlvn,  lTri:i,  IT.'a.                                                ^^| 

^^^H                 DeflDWi.  IH  note.  Ii6-J»T. 

EDrjllai«flt  dutlufful^bcd  tnna.  I7U.                     ^^M 

^^^^^H                     lltncnl    ami    tin«uUi(ITlM4    iniriiiMila    ttvm 

Ot  (lmlti->1  inAfi  »r<l  no(x'*«Ty.  IZS,  1X9,  U»L             1 

^^^^^H                        fiiibllr'  tiiiiil*. 

f,>l  Biilsilitiin  (lilt  nef-i-amry.  IIUI.                                       M 

^^^^H                   NaI  accouDUnf  ^•r  poUlo  moocr  rcedveit. 

uf  Toluniccr;.  2Mf .  3(fT.                                    ^^H 

^^^H 

Rv<_-<inl  iif,  ■■iin)-Iit>lvc  i^vtilr-nrv.  ini.                      ^^^| 

^^^^^H                  RrT<)i)o>iwil]r  (Kid  on  Atial  jvatmn'iitii,  IMV. 

VnlllTltH'tH,  |M'IUtlt>'  pliT<Oui->%  IVTL                                ^^^H 

^^^^H                Id  public  i1«t>«ltorv.  bovr  drstrn  upon,  UW. 

>Yliiil  conKltUtta,  ITVL  ITU.                                      ^^H 

^^^H                         lATCCUfnf.dUA.  W.   US. 

^^H 

^^^^^B                   Lnuilnft,  Bl  piorbllant  nU^  U7. 

TMu-.ai.  niiviTai».iT«(.                                       ^^H 

^^^^H                 Loci  in  traiwltu,  iTT'i. 

EflCt  ol.  17M.                                                               ^^H 

^^^^M                   Mlupixolirialloli  ur.  HO  A.  W.;  Ill,  IIS. 

Klnn)inulli>l>  hcforc,  1IWi                                          ^^^| 

^^^^^B                   l^il  im  frirgnl  voui'livr.  1410. 

N'olln*  ot.  IIOU.                                                               ^^H 

^^^^H                 rnl>1ii|wn  |>urctuuw('f  itlwlianco^ 

Nnt  rrtniartlvr,  IfIA                                                   ^^^B 

^^^^1                                                         1173 

Ot  alHPtitrt-*.  1TiX>                                                         ^^^1 

^^^^H                      RctiiluIIDUlit        1174. 

Ot  iin(.'>,f  uKer  rv^lmelil,  1T»T,  ITS*.                         ^^H 

^^^^H                  Prtu,  r<Khl       Ann>  V>  pti»M,  MO, 

01  Ti>Inn  UtT  oilMra,  dale  of,  1 1tl.                        ^^H 

^^^^^^K                   RvmllUnrc  l^y  mnll,  IVTS. 

rB)-iocUt«c>r.  isBb.                                    ^^1 

^^^^1                   lUmltlltiic  vllliiiut  mqibofUy,  IVTX 

l>iiyitiviil  itlltfiiiiiK  •line  n(,  1K3.                                ^^H 

^^^^B                   RrjilllUlliiliof  I'llblli'.  IHTi 

Rvti-ittiaa  in  MtviL^e  Atu-r,  mT-)7M.                     ^^H 

^^^^H                  8uW  taWvrt'  haaw*,  •|ipUo>Uon,  Wt. 

Ttne  aitd  place  of,  Buaf  lor  wliul«0rsBtilcatlon,            ■ 

^^^^^H                  WlUibtl'l  lif  cmiMlDiNiruiiMil  lafAlMydpbt  (lit!.- 

ino.                                                    M 

^^^^H                      *no(hrT.  KC 

MiUkTi                                                                      ^^1 

^^^^^B             Hqalhlj-  rrtsran  of  rBali»B(ii.  air.,  T  A.M'. 

Di4n«d,  St.                                                            ^^1 

^^^^^^^^^^^^^^^^                         ^^^^^^                   ^H 

^^m          ■■Unii— <'')nlliM»4. 

Xarltrahlr  naltrt— rAtillniird.                                              ^^^| 

^^1              KxicdumIihI  by  o(ipm«i]Tc  arn.  St. 

Pnniiirit'ttil  H'HiiI  til  rallrmil  tni>tiu]H*  aiilhoT-                 ^^^^| 

^H                Mere  arUul  liiMitiOTdlnBlInn  i<r4lionl«llrmil- 

(i>  hrldsr  6S.V                                                                 ^^H 

^^H                       ilui'l 

Whi.lly  wllhin  n  SUk— .  tClX-Kt.                                          ^^H 

^H              PciuUi;  (or,  33  A.  W. 

LiigtwUiJom  nciuoumlng,  tIS.                                                 ^^^^| 

^^f                lYn>tty  f»r[Hl11iU!1o<javll.  rlc„  JS  A.H*. 

Karteaami    (tiec  .VaKpoUe  wahr*  and  fMnit-              ^^^M 

^^H               Rpftif  Inii  In  nbcy  nnlairrul  ard<«  not.  S. 

Idtiu  hi  narfjjnrfoH.)                                                                      ^^^^| 

^^U           ]laM«i    (Bou  JflniBiMr.) 

Aiiilmrlty  of  .^intvury  at  War  ovA,  IT73-177X,                     ^^^B 

^H              V«tlance  In.  24U. 

Ihiyonnc  Cnnnl.  N.  J.,  lubjcrt  tulawaot.  ITTX.            ^             1 

^^B           !itlt(ia«l  t^mtxrwjt 

BiMiln.  iiiniilnirtjnn  nf,  17H4.                                                            ^^^H 

^^H                Api'miipiDfiil  r)f  liinil  fnr,  1T43. 

^^H              A^il'tfiprtatluii  Cur  mnlQtcTiUK'c  at.  ITM.  2I0T. 

i^W-                                                                                ^^H 

^^H              Onui-nn  n(  JiirialU-Uiia  nn^wwrir.  ITM. 

Duiut-itlKul  flcpiHlU  nnd  iMtlaat.  ITfM.  ITn,  ITM.                 ^^H 

^^H                DIrptwIUon  <^!  tinH-rrlcnhlE  pn-pcrlr,  UM. 

Erie  ami  Ailnntic  baxliv.  Svir  York  HarlWT.               ^^^H 

^^B               For  volnni4«r  home,  liTll 

iriitu*  i>f.  ITHe.                                                              ^^^1 

^^m                Qifttjribiini;— 

EktAbliihluK  harbor  llm«  In  aM  at.  ITIIS,  tTRA,               ^^H 

^H                  Burial  t>r  nldlen  al,  1771. 

^^^1 

^H                     Kr«cttaDOtlDOttOtncnl*t.l773: 

FlMh  iii-tc  vxc.  romaral  ed.  Tty  VaWMl  8UtM.  1711.               ^^H 

^^H               JiirlHllptlDn  ortrr.  ATii,  note. 

1711'.  ITM.                                                                      ^^H 

^^B               LaiiA  b;  rtfthl  ul  pmtiieiit  domain.  11W. 

Fl*h  wrln,  i.iMiiIriKrtliiii  of.  17W3I.  17M.                                       ^^^^| 

^^^^^       RallrondH.  enmMcbiiiKiti.  aui. 

Plnitiai.|.i>  iftrcanu  ax  naximbic  irat^ra,  iTtS.                    ^^^| 

^^^H       Riglit  nf  w>}  tu.  23K.  291;. 

IibTTisllnKol.  lT9fi.                                                            ^^^H 

^^^^^f       SupvrililvuiJmta— 

ImprovL'iuvni  to,  a*  aflvetbif  prlvntu  rlifliU.               ^^^| 

^                  Jlirlwllclfon  <««■.  IW.  IW7. 

tin.                                                         ^^H 

^^H                    niWLT  of.  tu  nriviil,  ITia. 

I«yltiy  water  plpor  on  bed  of  river,  17V2.                             ^^^H 

^^H                    RiMUuval  Iriiin  ol^vevt.  VPSi. 

NavlgatMlity  oT  WHl«r«  o(  VnHtC  BtatcK.  177T.                  ^^H 

^^m                   (ilntnioM,  I7'li7. 

Neoeaauy  otMinii.-llr>Da  U\  UVT.                                        ^^H 

^^H             Katlwnal  yaard: 

Otntr\)itlon>  lu— ,  tTT3-ITTT.                                                   ^^^H 

^^M               Ei>titiTii?niiri  Anuy,  ni>ta4lBvtiM)rvrmm.UB]. 

rrluilnal  ai.'l,  IT7f .                                                              |^^^| 

^^H                I/wn  III  i'iiMI«  iiToptvtT  t^.  3096. 

KonoTAlflt,  br  fiwteMry  or  Wnr.  1776.                          ^^^| 

^H                i^tnl<»i>f.  !»Dil1ltln.  l?.<«-irjl. 

Ot  mnab,  e4e,.  rul(->  ami  rcfiilatloni  h-r.  itU.              ^^^H 

^^^             5al1u«ial  Hnme  for  Dltahlpil  TvlaM«rr  kvldlwai 

PpraiU  to    cnnatron    dncka,   <r[o.,    autborlty               ^^^H 

^^B            Ciiiitt'iTiBrtjiii,  i<ia8. 

under,  XVti.                                                                        ^^^H 

^^H             fCittuDHl  nlllUrj  park*! 

l^]^Tl'r  ot  CuDKTv*  1"  IvglaJiitt)  In  rvgnrd  Id,              ^^^| 

^H                 FMnhitAtf  of  land  lor.-JSM. 

nis,                                                                ^^H 

^^f            TEalliinal  parb: 

pD««iiifi>niuprr«.tioD(>l.lRipn)vcinptitat(i,  inu).                ^^^H 

^^B                 ITlviiU'  (>r>i]ir^rTy,  Cniatfun.  2431. 

H<op*>ny   Iti   t«il(  and    *horvi  of   iiKVlKilila              ^^^H 

^^M           iEallAnitl  Nuldlpn'  llomvi 

wai<rrti.':ia.iiw>,not«.l6W,iT7».                               ^^H 

^^H                 Vorlcitniv*  I1--C  mini;  tu,  IXM,  nolc. 

•"u  II  lull  in  rut  (or  Dbatniulluii  of,  ITTt,  17711.                           ^^^H 

^^H             Xalaral  i»l<-r«iN|*,  1-IM. 

!>wr«tiir.i'   ot  War  alone   t»  dct«niilD«  ■•  lii               ^^^| 

^V            Salaraliiatloa:    (svi-  f?jfuaiaUt.ih) 

obftractlou  10,  SB.                                                     ^^^1 

'                         Enlbtiuciil.  12T1. 

Toll,  lllviral  Icvyiuron  vrwls.  17ljU.                                    ^^^| 

MUlUiry  wrvlw,  «I.  «i. 

tV  ut  r(<v9tin<.-iii  by  |<rfi'at<.-  (jurtka,  ITVl.                         ^^^| 

f^nlci'  In  Nftn,  40L 

Vreckft.  remoral  ol,  ITTI.  I7BS.                                          ^^H 

Kailaalil-F  ■■!•»;    (Sc«  A'or.'iraMOB.) 

?laial  rad«4.  MM  niilv  dW.                                                           ^^^| 

tV>Hslm«ton  ol  lllh  ir«trt  in.  |7»3.  IJM. 

^H 

Dumping  111,  ITSG,  I7«T,  i:iM, 

AdmlMion  ot  <UKliarf  cd  cnllnMl  mtai  of.u  Hai            ^^^M 

FliMtsble  almiiji-  ii«,  1T9H. 

t<|vrings  hiwpltal,  US1.                                                    ^^^| 

!«,  hnrv«tillnK  df.  oil.  17W, 

EnlUuiiKI  nt  /ivmsnet  fnno.  I-Ut                                         ^^^| 

LaylDir  water  plpm  an  bM  of,  ITSS. 

fitatufiof  t«rnuul«r'ic4«flt,  HTOiniiila                             ^^^| 

LIceiiM'  f'lir  tiae  »t  nlU  iinilut.  lAOfi. 

Jtm-nMf  ■•ppllr»—                                                                               ^^^H 

JiOt  wlinllr  vrlUiln  u  8t4ii<.>,  A13-<llh. 

C'liilnicu  for,  KM,                                                                      ^^^H 

i                          Ofa^tnlir,  vhtn  rfrcnan^.  014. 

5»Ktrrt  uf  duly—                                                                          ^^^H 

Ot  Vnnct\  Sxal**— 

Ti<  ihr  ]>Ti-Jiidicv.  oir,,  139.                                                ^^^H 

DMlagalfiunl  tKua  Uicm>.>  nC  sui^.  1T7T. 

5ttlM<  t*  amaiDK  nmamanil.  1M.                                         ^^^^ 

tVliiit(-oliiai»IOi,17T7. 

TlvnUCMtM  •■  alTrrtlnK  rlah!  In  prnntoat  UOL                       ^^^^| 

WtiPn  rl<r«n  are,  DH. 

:«#*  trial:    i»>^  Tnal.)                                                             ^^H 

Property  In  bc4  and  than  of,  eis,  )W8.  note, 

Wben  aiilbDriMd.  IIV.                                                     ^^H 

lAM.ITTS. 

!t«<r<Mpcr—                                                                         ^^^1 

Il«iniwBl  by  tTnitvil  RMim  nl  fl*h  oMa.  eio.. 

Vloladtm  at  law  (if  wu  by.  I'm.  lltT'l.                               ^^H 

from,  1711. 1712,171<1. 

Mil*  tfOMI)«lt                                                                                          ^^H 

RIftlil  ol  ct-nwrvatlnii  nl.  OIX 

AoUiorltrof  ]adR«-advnMt«  toMilcr,  UK                       ^^^| 

Toll,  lli'-nnl  li-vylnfTon  vaoch,  17W. 

a 

Whm  «nler<>d.  17«T.                                                            ^^^| 
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MamommlMlnniHtnlBrrri 
Ajijuliiltiiijm  luHvoiiil  llwin«nMlt,  UI. 
AppmutuicntiutcoBualmarrBtTCMiii.  88. 
AnetloiiMr  bir  pnbllr  ntun^  Tim 
CoiDphlninutMildleni  to,  xb. 
Dbio  i>t  u'umnl.  ITS*. 
l^mcM-nrutnlDola.  ID. 

Xrjt  L'liKitih-.  iiftoriUirhsrvi-,  ffir)iniiiia(ioTi,<W. 
On  iWlnd».-il  MTvictf.apiHiltiUiM-tit  ot.tMwrolid 

H«llt4MLnl)t.  111. 

Prtii<*l|ial  mtuirinis  nol  a,  411. 

RMluctlon  bi  Ihc  mnlM.  i'l^v.  ;;ifi(i--JtU. 

Rel^ulliin  <i{  wBmuilB  nil  rrdiirtlon  U>  nink*, 
SIM 

Siupcnitiun.  3130.  note. 

Vluli-iiic,  ric..  to,  hirnr  char^pil,  21 
Norllirni  I'arlAr  BaUraad. 

KilCht  <if  Mmy.  ■£IAL 
Kolarirt  ^mbllri 

Ai*tv|i1nili.-F  iif  tve*  BN,  by  I'li-Tk  ul  U'ut  ))v|iii'I' 
inviX.  !W. 

Snllatvil  DBij  lu,  Unv. 
VfdTC) 

AcMjiunce  ol  RdtDAtion,  2iM.  aiM-2iHH. 

Aollun  Dt  ravlvvrlng  «utbtirltr,'il24, 32*i- 

Co<UtrucUv«.  IMS,  UW.  IStcZ. 

Dtocbttnrc,  triai  belbm  ims 

tMnUbml  Itj-  wUtriKV.  UST 

Penotisl  Hud  (iflk'iiil.  lM!t-iiMi.  iwe. 
ItemnvAl  r>lf<unl(en  vchmI.JTN. 
Xwliro  tu  allvr  hrldt<*<  sa^-ffiH.  GW-tHA 
lleartiifc  ol  awncn^  GRS,  ^.  sa&.  UI.  640. 

CtnUn  far  prn|«rty  lad  nn  L'ulted  CtMot  nMfi 
»«. 
Xanra: 

Hi*pl<'>l<''>r|i>.  IIKL 
TTU1  of.  ISi. 
Oatk:  (See  /Vi^ury.) 
AtluiliibiieTvil   I17  jiiilci-'-adi'OMIw  ol  iI«imui- 

Bumta.  UUt. 
AdmlnbtnUun  of— ,  im. 

To  nlRTlU*  uri  bund>,  MO,  hU. 
ABdkTit*.  U'fon-  <«lio>iu  lulcrii.  inn.  IMC. 
Anlhflril^  um.liiiiiiliiU'1— .  iTidi-i-cn, 

(ilvvuby  ilnluu-unly    ITJV.  IfW. 
Br«r(l  i>l  Mirrvy  cnii  iioi  iirtmiTilairt,  Ha. 
TBj  mumbcn  ul  milllui)'  I'mtimbaluu,  leTVt 
OourU  of  trji|iilr>,  ini!intwi>  mixI  rvrnMcr,  II* 

A-  W. 
PalH'.MA.W. 

Pre  tooadAb  not  oADeris  itat. 
JalK«^«■IToall«.  iffi  A.  W..  371 
Ji)dgv«<lv*>uat*.  nounl  in  rcRttd.  ziiiv,  lUU. 
Uunbei  of  eoon— .  M  A.W.:  XK-xa, 

AOinncd.  Z2&. 

Aitttuvri)  In  Kt^tifA.ill^.TlU. 

Btiorc«lvUcMin*.MA.  v.;  noic 

or«nll*linv[ii.  :  X.  IT.;  USL 
Otofflt'C— .  l«Dt-18ta 

A>1mliiUU-rt->lit>tiitw>iiiiiiipivuUwrvtcw.ttW. 

AiaffiKtlBi!  Irmi  at  wrvii.'V,  lAtO. 


ul  offlcv— C)oriniii'<) 

Anlhorlty  U>  admlulincr.  DtiH. 

Modified  or  ijiiiiliai.-d  fiirtu  iiAt  KiilhorUvd, 
iwe.i(«7. 

WkLti  anil  by  wbum  tabn,  IfelO. 
Phr»lriaii  nui  reqiilrlns.  181*. 
l^rfatif.  M  A.  W. 
iU'piirti-r,  2109, 
Vi'ilnHB,  «  A.  W.;  Wfc 
lll>tncUMia  to  aMtMatlim  t 
By  bridgtik  616.  nok.  sit,  CS2-Clh  8B^  iM.  M). 

R«Boral  ul.  HW.  1-UV. 

Svorvtur  aI  War  alont^  tn  ilt-h-nntNE  whvtter. 

|tnAiiili<irlm>l,  llnUllir  lor,  IB7. 

Atni>nnblllty  uiulvr  fw^lMmMil  hir  prrrkNU. 

■iva 
riipiui— 

A»  tnaii«r  o(  BKxniva,ii<.<n  in  elMiit.Tlt 
Owlon  ol  JarbMlictlon  ov«r.e73,0T<. 
I1ril  nnd  m<lltnT>  trialiiIniM«ini«,MI,fln, 
In  ((imlgTi  Minnin',  iailBrtittJnii  nvcr.lMI. 
liiMunovoimhl  lurniniP.SllMlZ 
Mndi-  pimNlmMi-  lij  Artk-Im  of  War.7.». 
MiiiiiilBi]«h(i>T,  l(33-l«S(>. 
Murlagv  of  M>lcll«r  t>«  nn.  tmt. 
MtllUrjr.lVK, 
MUlUruDMi  rcfnaliui  iixibif  nrAvTol  ITvtMem. 

17VI. 
Minor  Inpluiloil  Is  iKrvatcr.  !»4. 
Not  L'tmnti-able It* condiirl  prejudicial. euu.lM 
Not  Ii-fr1[uriai,l«!l 
On  iTiwri-alI<>n>.  tfTS.  tm. 
Un  I'nited  sutca  innKporli  In  iMrtwf*.  )»rb- 

dicllou  ovrr.'ia. 
filij-,  lllwinitluii*  of.  XU1'3i¥>. 
^umndn  ol,  to  rtrll  Aulbntliy— .  M   A.  W^ 

A|'|>)teatlon  f'jr,  M.  luu. 
Trl^tblf  by  mlliurr  I'Oinmhrfnn, liv«-liWi 
TrUl  liTwtiii'bf  mlHurj-andrlvllcoun,  lOM 
rwixnahformnt'.ICUA.  W.;  906-313. 

A4)iiunt-frni>nl  ol  DlMTb't  ol  i>iliunlita.  l-OPk 
AmtrlcanSorlfirof  CivEl  Q^fiurpr*.  1K2N. 
ARHf  ofllfM  not  to  holil  ■.•ivll,  1MI-1M7. 
ARlsnnioni  tn,  tn  Cubn  And  fanti  Kii-o,  IIW 
AMblaril  tn  |)«puiy  OuumUMlonirr  of  livllan 

AITaln.  1835. 
AoslHluit  In  poaUnaawr.  ItUt. 
Citr  i^Dd  conntjr.  LKS. 
dir  waier  vnglnavr  MI7 
CmnDuiiiUrof  (itaif  milliU,  I6I;. 
CunMiiiint  «^tffli)vcf  id  8lalc  eDginvcr.  UtT. 
Cniimr  ji)ij-*tci«n.  1817. 
Dennni,  IMI.Hoie. 

DltttmiMilr  itr  rouMUr  >rrvlFV.  IS%  lan 
DbqnallHoMlca  to  luild.  IJ3&    (8m  XV^fMlftl- 
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^^^^^^^^^^^^^^^^^"                                                             ^^H 

^^^^PBl^l^-Oiinilniwd. 

(IM(«r— CnntlnuBil.                                                                   ^^^^h 

^^^B    ▼!9Mactlott  batwijvn  «Ov«  anrt  «Baiit<iyn>o'ii. 

Apfinprialion  lif  Cinigraa  litdnftayKtiMiiiiiI  t4                    ^^^^U 

^^V               KIO. 

jaitKBIMlKurallUl.  ~IA.                                                                   ^^^| 

^^B            SlactlnnormlndoinaMtn,2II0,  ntl. 

Army,  artiure  of  jiabKu  louperty  lllocally  dlt-                    ^^^^| 

^^^          fiDllcMl  man  hoUUnr.  ltU9. 

jnmM  lit.  uTs.  'ATA.                                                                ^^^^1 

^^H            Exi-n-lilTiir  funi-Ilunn  nf.  IHIO. 

Armtor.e5A.W.'.  SOL                                                  ^^H 

^^H             FnnnUan  ()I  d-Klmi-iital  <iUanimiiaMmHit  «ii. 

A*  i^iiUiuel  (or  ■ctriucil.  9>4N-9(U.                                                 ^^^^| 

^^1 

Aattir«I>'.  MX.                                                                                 ^^^H 

^^H           In  Ri-KulAr  Array.  I«nn  of,  Si?. 

AiMnlUnc,  bomtiatt,  «biH  "1h  lir,  11<L                                 ^^^H 

^^^B            Iiilrmiiilotial  IbiQudftrj'  OutuMlMlutl.  1*33. 

Aarifunciil  uF—                                                                    ^^^H 

^^H            111  IVrriiiiry.  f^JI. 

On  proDinilon.  3073.                                                           ^^^1 

^^H           Uwlvr  umcMiilKl,  1S£t. 

ftrarnxint,  IWCt,  Dole.                                                            ^^^H 

^^H          Ucinbcr  of  cliy  counci).  itui. 

Tonffltv  lii  riii»a»<l  Oino  Kbw.  licM.                          ^^^| 

^^^^^   Not  itled  ntitll  tmppbMl  by  nvvcdau!*.  «■■ 

A«lituuil  to  DvpncF  ComnlMloncr  of  IbiUkb                  ^^^H 

^^^^^H 

.AflAlr>.  iiOSi.                                                                           ^^^H 

^^^^H  Oalb  of.  IKM-UIO. 

Aariaunt  i»  ]i<»ttuaiiU'r,  ItcEI.                                                ^^^H 

^^^^H  DfDncrdeUllFd  hy  Ou-  Pmililvtit.  IMB. 

AtlKHmcnl  ot  praperty  of.  73H,  TM                                     ^^^H 

^^^^^H  One  prnun  may  Irpillr  boltl  two.  tr«,  i»<><r.  MS, 

AlUraiiUng  MilKinMUon  ol  p<-rj»rr  (>>'■  1>«w                  ^^^| 

^^^^           ISIMim. 

rhftiv<^l,  I2r>.                                                                    ^^^^1 

^^V         Btrk  MUDintarionet,  181*. 

Att«iii]pilnii  to  Induce  oSlwr  lu  Jolu  In  fand,                  ^^^^| 

^^^B             l*iBtinu>il«r.  ullln-r  arlliix  *>.  IBM. 

howcbarxfl.  i:C                                                           ^^^H 

^^B            PnilMKir  vf  ITnltod  SutM  Mlltijirjr  AKademy, 

Aii^niling  i-niirl*,  imwUiin  t<(|wiiiii*<if,  MT>                        ^^^^H 

^H                    1B13. 

Awalllntf  rrtlruncai.  kllowaticM.  iKd.                              ^^^H 

^^H            QuMlemuIrr  emplvyrv.  llCl. 

EHgainv.  130.                                                                                   ^^^| 

^^H            RmigndUnnfltofllciT.  IhjA. 

Chnn^n  nf  daw  of  commlaKtuii.  3971.                                        ^^^^| 

^^M           RMlrcd  onUatca  lu^'ci  IxilillnK.  IKU.  ZOO. 

[Tluuisv  of  nvonl  of,  «(tcr  dlnnl**!,  isoo,                        ^^^H 

^^H             Ri'Urvil  Mlllccr  nppoIikUtl  tu.  b]r  ili<^  I'rfsliU-Iit. 

If  tf  wnlrr  ciiylnccr,  1917.                                                           ^^^H 

^H                    KltO. 

Civilian,  rartnratlon  af,  tM*.                                                      ^^^H 

^^B           Rvtlml  vOk-ur  kuldtuK,  ini,  ItSX,  SUCI.  3210> 

OolloKV  pTolwaun.  ftllowMkoo,  IVIA.                                     ^^^H 

^H 

CKilanibUn  ftommiarion,  laSI.                                               ^^^H 

^^H             Hlvimiimiiibalon.  1B2T. 

Cbmuatnli-T  of  Btatv  ntillUa,  IHT.                                             ^^^H 

^^B            8<>naorVi-tcru.nii.  I'liluilgiiitiiatifAuitjriM.lW. 

CammaitilJuir—                                                                     ^^^^| 

^^H           Tmurcor,  tn  Utigular  Army.IlOQ. 

Appmval  ot  •^nisnco  by,  tM,  tO»A.  Xr.-.tt^                 ^^^H 

^H           Tli«  U'vr1>)*«  Kxpurillwi.  IStl. 

^^H 

^^1           Tnutitc  UiudnnaU  Bontfaem  RkIImmI,  IMT. 

Orrtrr  of,  IMO.                                                                             ^^^f 

^^M             Viic&tlnr  dy  W-t<t!pti(iSMnotbcr.  ISU.  )8l;t-1BU>, 

OcimmlMiIon—                                                                        ^^^^| 

^B                    IKj2,  ].^2^I«7^.  l«n-lSJ3.  IKES. 

Acri^l'UlK'V  of,  KS.                                                                  ^^^H 

^^1           Wark  rcTSUlEotmunltltMlltynoi.  I&IK 

l>nl(^  Irom  wliK-li  UlttknplTMl.  408.                                     ^^^H 

^^r             Waitd'i  CulumbluH  CumuilMiuiu  IBBl. 

Oomiuiilatlon  ot  iiuaitiT*  fur,  rv^'tlnK  al  Str                    ^^^^H 

OOlM-ri 

tloniU  Stildlvn-  HDm(>.  SXa.                                           ^^^M 

Ahiwnr.c  wllhont  liUTe,  bow  clMnted,  STT,  note. 

OoDMniflivrly  miiittrrrd  In.  I'm).                                         ^^^^| 

AbsKTUt  from  spti-lal  oiusluf,  IMI. 

Conmiltlntii-urlnivr  ta^tatiM-iigliiii-i,  UIT.                           ^^^^| 

AbKiii  wiUiuUt  uuihurity,  IMK. 

Onatnici  luivvoii  nut  an.  aM.U&.SW.nute.                          ^^^H 

Ac<«pli»K  roRip«i)Mtlon  Irom  nrtratr  pmIIm, 

Oouiwrl^                                                                               ^^^^1 

etc.,  l*t. 

To  tU'fiincI  i  a  clvD  prucvcdln  >>3.                                      ^^^^| 

AccvplInK  prtiwuU  (tvm  (wrvlsti  irvi'cniaieMn, 

To  praBCCuiv  claim  nmiliul  V.ii.,  vn.                                ^^^^M 

1376,  1Utt«. 

County  |iti>'sicUn,  iM7.                                                        ^^^H 

Aoouuiitalillityuf,  fill  yrapcilf,  mtlfi tmfmtwiUm 

Rale  ui  cammeimunpnl  ol  pa^  ot,  tUL                                    ^^^^M 

fMJi  siTVln;,  SM. 

Dc  raoU>.12U,lZlS,  IMV.  IMI.                                                   ^^H 

ACliltK]Uil|tlHI(]V0C*[«.  I8M. 

IMI.                                                                                   ^^^1 

Ailjulniii-imivnil  vi  DIatrlctof  Colmntila,  IHaO. 

Ptciaod                                                                                ^^^^1 

Ad*&no«^ineiiu,  IV3T. 

SOtctt,  MUOimtaUlltr  tot,  VJJ  A.  W.;  STL                        ^^^H 

AllowancFM  aa  oolkfv  pmlMtonv  iWi. 

Kffnibi.  luveutuiy  ut.  Uft  A.  W.                                                      ^^^H 

Xmt^BMtilWtTot,  lolnlniLctloiKif  8ia(viH>un.T43. 

[li(rTllli_-llt  111,  lA'rl,  ]^K.                                                                   ^^^H 

AmrnabUiif  or,  to  suit  or  rnctv  of  T«CTtu>rUl 

ivrdun  '^l,  tftfiA  iiitri'.                                                    ^^^^M 

cuiitl*,  7*]. 

DellcIt'tK-)'  »l  or  iljimaKO  In  {inrtHrrl)  .  ISW.                                   ^^^^^| 

Aiui-iimIiHU}'  bi  (t1*I  fni  rvliMu>iiiKt*iill«fl  l^Uilm 

Detliiiiix  I'rui  ctvil  oiTlw.  iniT.                                            ^^^H 

1                              pdiKiiKini,  7M. 

OcprlvUir  of  ffwpn)  of.  6&  A.  W.                                            ^^^H 

Amtirlcaii  evclrty  ot  UtU  EnKiown,  ISM. 

^Ull-                                                                                  ^^^1 

Ai-poIniKK-nl  ''I—.  'Snti.S7)t,34<n. 

Aic«llvjl«*,  8V»-Md.                                                            ^^^H 

rwno  Bupennunernry  llM.  SW7. 

By  ihePrvaldttii.  lUA.                                                  ^^H 

Nul  vwlnt  In  CuDKrCa*.  S3TJ. 

tTpoD  mlHUa  rxurw.  1688.                                                          ^^^H 

Quuilian  ovrr.  tordninlwiintiw,  liMO. 

Dlpidcnatto  or  conralar  icrvlpo.  IKifl,  IKM.                             ^^^H 

j                   Voiuntwr,  w-ws. 

Diwbuinr,  wa.                                                ^^H 

^^^H                                                   ^^^^^^^ISDK^^^^^^^^^^^^^^^^^^^^H 

QBrrr— .('Dntlnunl,                                                         ^^^^| 

^^^^1                 ptenbMil  or-,  •»  A.  w..  ]«  A.  W..  107  A.  «.; 

Medtnl.  l<»i»-icei.    (,»w  MrtUeal  ofieer.)             ^^^M 

^^^^^^B           afr4M.iHi.23a). 

Ulloairv  of.  100»-1G».                                             ^^H 

^^^^^^^B           Br  kppdntiai-nl      Mic«eMor.  UtW-lSOl 

Mihila—                                                                 ^^H 

^^^^^^^^1           By«n]«r.  dtHW  >i(ii  i)lm)u*lUr  t«  liuti).  liri. 

AppOtnlUi-UI  ut,  17».  I7W.                                 ^^^1 

^^^^^^1           For  bnmeb  or  UiMt,  «  A.  W.i  ITO.  ITt 

Rank,  134  A.  W.                                                    ■ 

^^^^^^^B           FbrfeltlIn^  line. 

THal  of,  sficrr  M-[ttmil<m  fnini  ■crvlr*.  lUt               ^| 

^^^^^^P                 BvMomtliin  utu-T.  ^OCi. 

Moaejm  il^iHwiiod  w  lUi,  lur  MUo-kccpInc,  zvn.             H 

^^^^^H                  Bcllfvment  or  ri-4lKiiiitloa,  33iH. 

Moaniw;.  pov  of,  IBO»,  Wlfl.                                    ^^M 

^^^^^^B                  Dnink.  <1li»nli'>l>-.  cli-..  hinv  chnn[«>l,  ISIt  in. 

No  pniitvr  1o Mk-tuiitiu  umrriigrr.  liM..                    ^^^^^ 

^^^^^^1                   Pupllcndon  trfiNLfntt-niuiUi,  l|5-ll>. 

No  vr>ti!d  rlgbt  In  iiTomoiluD,  307t.                          ^^^^| 

^^^^^1               mitf  ol,  In  mmmng  clrliikiu.  6tB. 

}>aaoiiiDiQislonc4 —                                          ^^^H 

^^^^^1                   RffectotNCtmn^nloii  pnimolloD. aOTS. 

Apfilntm^nlof,  ■•  ■email  llvuteoann. 411 ,              ^^ 

^^^^^B                Emiiloymctit  lij'  riiy.  State,  or  muttiiilpallir. 

niogvl  Hiitcnci',21M.                                         ^^^1 

^^^^H                         lKI-'4.  1«», 

In  dfwrtlou,  rMuctiun  to  nakB,  3I5L               ^^^| 

^^^^^^^F                  En)[tiM<nr,iu«Igiiiiu)iitnf.<ni  TxlliriitOriHimlMitrin, 

Powipr  of,  til  n-<vlvi>  ornu|>IdnU.  SW.                    ^^^H 

^^^^m 

PrliK-lpvcl  iaiulcldiiiiotB.111.                            ^^^H 

^^^^^1                  ErronmuR  p«rm«nt«,  «toi>P*V'  ^BW, 

Kcductlon  U>  the  niiik^  Zlta.ElGO-aUt.             ^^^| 

^^^^^^H                    ICxamlnittlrin — 

AlKlT.ap|>olntninoi  of  cVrk  ■^  SI1.                        ^^^^| 

^^^^^1                     For  unlnitntr  CurjM,  ues. 

N'oEcntliktl  tofli^nuuiilftrrvei.eos.                       ^^^H 

^^^^^^K                      For  pirUDr'tlnii  ■■(.  lillA-1320. 

Nodrcof  i>Mi-r  1<>,  IWN,  ISSO.  ISKL                          ^^^B 

^^^^^^H                Esi-rrUIng  fiiiirt!»nii  of  oBlc^,  IAIA. 

On  I'ulUxI  KXmtr*  ■maoimtti',  ftUmmOM  ■CTTe4            "^1 

^^^^^B                 EX[>^nwio(cterkoI,8U. 

on.  'CO.                                                            ^^^H 

^^^^^^1                  Fnlliimil.  lampport  WrIleutdclilMriMi.  III. 

tlnlrr,  wl>i-n  opnTailrr,  IMn-IMO.  1SI%                   ^^^| 

^^^^H                  I'liW- 

Pardmi—                                                                 ^^^^| 

^^^^^H                      lt«l>on.  <.■!«.,  br,  tioir  clunod,  134,  ISx 

coiuuucuve,  ins.                                  ^^^1 

^^^^^^H                          ltt-jin9r.iiEitU>i)ii  tif,  1M. 

rirriiinilaforrrooiamriiilkig.  IHnutHM.              ^^^^| 

^^^^H                   Hwiultis,  ISA 

Of  dtvfiwnl.  L^  ciotK.                                       ^^^H 

^^^^H               rutlllci  ol.  lUowMieoa,  lins. 

PBrkcotnmlatlouer.UlT.                                       ^^^H 

^^^^H                Forfcluiiv  or  p>r.  1«B.  liKX 

r^--                                                ^^B 

^^^^^^B                FornKT,  n.*iar«tl(m  of,  330,3375,  STS. 

Ai-tninJ.  lAW.                                                    ^^^H 

^^^^^H               rntidul<Mit  dlvon'o  proccwllup  by.  lU. 

AJ  nclliiK  Jud^-wli'ocwtc,  IBtt                         ^^^^| 

^^^^^^B                     rUjfllUf  fruii)  JiiMli.-*,  IRTtt, 

Awitltiiic  nnli'T*.  tlOll.                                              ^^^H 

^^^^^H                OiunlillDi  wl  in  L'aUahN)  mem.  etc..  bow  clMOced, 

AwBittng  Kiii<;ti(7i<,  inn,                              ^^^H 

^^^^1 

OnyAx-il.lKlu.                                                    ^^^H 

^^^^^H                amieni,  couflrmntlon  ot  Hoienn  of.  IM  A.  W. 

tn  «rr(T*c,  IKK.                                                     ^^^H 

^^^^H             llanh  tm,an«at  oi  infcKon,  IsrSi. 

[tirrraH-,  1W7.                                                            ^^^| 

^^^^H                Itfildliw  civU  office—.  UM-ms. 

l^ortonin:rtcr,  IMO.                                      ^^^| 

^^^^H                   In  A  Tonrltorr,  IIOI. 

rriur  toiip[H>lntinontarTuu*tpr  In,  IMS.           ^^^^| 

^^^^H             Two  QinoM,  isH,  isUtUio-iar. 

BL-dti<.-ll«ii  t>(.  Viei.                                            ^^^M 

^^^^^1                Honontblv  illiwluinic  to  JSanaitmA.  tSH. 

ttdfUatttiati  oi,  1309,  uou,                                  ^^^H 

^^^^^^^B                  llnw  ilpprivml  til  [■]',  mv. 

Bic]Mnita)  trnin  >ctvIc«,  IbOA.                                ^^^^| 

^^^^H                m  cInrBe  of  ixut  <rxcbAncL>.  3Dl»-apW,aMfl.tOI7. 

Stoppvil.  IMt.                                                           ^^^1 

^^^^H                  hi  dlitatit  l»w|>llal.  laiS. 

reuftltjr  ciirclopcH.  1V7S.  lV7i>.  IfTA.  IMl               ^^^H 

^^^^^^H                  tnfcrlfiT,  iip[>uliilnM<nt  of,  do. 

THMluuutL-(.  IflSS.                                                     ^^^1 

^^^^^H                InicnuiUnnfll  UounrtuTOoanalMloii,  IS>r 

FivlL-rrtnic  eliarxe.  lutcrpivkrr.  UH9L                       ^^^| 

^^^^^^1                  Immitnc  mnk        'Jin. 

rrliU'liiul  uuhI^-Ia]]  uotAOnunuiunlHttiwHt.tU.           H 

^^^^^^1                  Inauif,  wnder  uf  nsi){iistlnn,  3IjK. 

PriapDU  wllb  riii-oir,  ISU,  I^M.                                         H 

^^^^H               Mnuieo— 

l*rivll«f«(l  coinmiuUoktIonn,  itia.                                 H 

^^^^^H                     Of  rntnntk«toR  of  |«V«  dak-.  'AS 

I^tfenor  UnliiMl  Btatea  HlUUry  Aoadoiuy.  IJUS.           H 

^^^^^^1                           now  mmiiitmloti,  2(01. 

Prumnlliiri  o( — ,  KSf-tSttTi,  Kr7&>90T7.                               H 

^^^^H                EllUsir  of  •okUcn  br.  ICS4-1696. 

Eiil1«tv<l  mnn  to,  3073, 3074.                                  ^^^| 

^^^^^H                  Liu>c**eiS«atitnot»tlotiooi>untMtiiimt,  «11. 

tn  i-uM?  »l  (UNibilllF.  XKT,  207A.                              ^^^f 

^^^^H                  LUbUIty— 

CnilT  »i.-ni«ni.'e-.  tgiS.                                        ^^^^M 

^^^^^H                   For  jiaytiMat  on  torfed  vouobet.  lUO 

Wbllc  momber  of  ooun,  10*S,  niiw.                     ^^^B 

^^^^^^1                      Far  mlvbianrc  *b>r«<i,  tSti. 

FroprnyM-rountAb[lil>  «f.  10, 15  A.  Vi.i  na^UI.            H 

^^^^M                     To  Uxalloli,  2l36-2tn. 

Fowei  i>r  ib<>  Fn^ilent  UxtlfULlM,  1310.                        ^M 

^^^^H                 To  tT<«I  for  SlkU  penul  ttBeoMiK  TM. 

FubU»t(on  oC  lmpro[JvraUt«&«iil,  sm                     ^| 

^^^^H           L<NMoriwikcirm««.ia2o-iaa±. 

PBblbhtitg  or.  tor  eow*t4te«  ot  fnuid.  100  A.  W,;.  .^^H 

^^^^H            ii*nRUugtii«r  br,  i633-i<ae. 

801.102.                                                             ^^H 

^^^^^H                ll*r1nc,  with  BcguU;  Anoy  oOlCttrt  iio  courts 

KADk-,  iaiA.W.:4IM.4(i9.Zl2:.3ljeb»n.          ,^^H 

^^^^H 

AITiKWd  by  ronjniUdalltMi,  9130.                         ^^^^M 

^^^^^L               Ukitnc-Bo^luJ  tkirrlcv.  Uot  SprtHCi  UotpiUI, 

Flsod  bjrappoliiUiiFtil,  SIXt.                             ^^^f 

^^^^^K 

0(  volHBlnr  wid  tegular,  1I>  A.  W.                    ^^^H 

^                                         ufj>EX.                                       847          ^H 

^^r      0>«vr-47onUnn«<l. 

(1  flt<4«— o  mti  n  i]«l                                                              ^^H 

^H         ncAdintaton  of  wparalc4,  MO. 

Ri)ttim4olDnltMtac«>torM.«tC.,  IM],                                   ^^^| 

^^M           Brii|>i>t>lnlniriiriif  (liamlMtri,  liW.  IRTil. 

Hi-vfiKin  iiLnrliM-.  iwlmlMlrtii  of.  Ia  BDI  Rpr1ii(                   ^^^| 

^^H           Kiivlvlnfi  t>riiBini-n.  AT,  W  A>  W- 

HoifJiiil,  I4U.                                                                           ^^H 

^H          lt(xlr«w  ol  wroDm  n(.  29  ^  W.;  M. 

Rcrlcirlnuatithorlty.  (t^e  MvfnWiigaHrAon/y.)                     ^^H 

^H          Ki<ltii-I]f>ii  I')  thu  mnk*.  2US. 

Ri-rncatlnn  i<1  (trAe.t  nf  illualwnl.  rrr.XU'Z                              ^^^H 

^^H             Rriiular — 

RIsliI  to—                                                                                       ^^^1 

^^1             on  what  rotint  iii*r  Fit.  77  A.  W.:  33. 3W. 

L'opynchi  wb«n  u:UnroiacUllr.  ITI.                              ^^H 

^^1               WItIt  inariiir  i,iincrra  nn  cnurU,  78  A.  W, 

Pay  whllr  tiHft  na^i^aaittial  trftt,  aoftc. 'jgas.                     ^^^| 

^^1          BdatlMui  bf>tirr«^  miD]«n]'  onnunantli-f  atiil 

Tundpx  nudgcuiilan.  TIM.                                                     ^^^| 

^^^^^       DoaoamiDlarion<><),  K9. 

Voiv.  21>«.                                                                            ^^H 

^^^Kiuuu««  MHli,  4i«,  ioa.  3i:«-3t:». 

RlgbU  of,  nil  iiiii>i>riiiiin«rnry  Ibl,  7107.                                     ^^^| 

^^^^HvMWM  trom  unsl  bt'Cora  trtal.  Tl  A.  W  .-.  V\ 

RlTcrvoinmliBioti,  'ivi:,                                                        ^^^H 

^^^^^  BitlMM  o(  prbNUitn  l»'.  09  A.  W. 

fUUvaf—                                                                                          ^^^1 

^H           BvlWiV)!  u  aatlnK  ]i]ilg(^uilromi«,  IV>*. 

Candemncd  Mrntn  h;,  23TI).                                                       ^^^| 

^H          Bimlltlnit  tntnier  <.>r  \mr  l>y  laiill,  Ivt;. 

Intoslcantn  l>y,  zan.                                                           ^^^H 

^H          BamuDf-nitlrin  fnr  i^rvicMi.  itMQ, 

Intnclcanbi  tn.  -£!)«.                                                                   ^^H 

^^B            Rendrrtng  ■crrtr*'  in  rnivt^  potrvr.  l3Tri 

HaticrtBl  lor  Ughl  anil  fiml,  I«44.                                         ^^H 

^H            RwWvncv  ot-.3J7J.  217D.  SIW-SIK!. 

Bieuteliiv  iif  ilUlulawl.  IMV.  ItaZ.                                                 ^^H 

^H              MIei.iTi-bllil  of.  ■2UU.-i]>a. 

fioiu  ol  Vdernni,  rnliM  8tal«a  ol  Ameriea,                   ^^H 

^^H             RraJgtitttlnn  of,  1^2h.  l!Vn. 

IXU.                                                                                   ^^H 

^H          Rcalontlun— 

Subject  to  ArllcUa  of  Wu,  H  A.  ^V.                                      ^^H 

^H               Ann  itUmlaul.  DM.  1300, 1'JU,  1311,13111.  I2III, 

SubjcTt  t<i  iltrtail  on  nmiU-mnnUI,  IRS.                              ^^^| 

^H                   IMl,  t)ir<S,  3M7-2Ma.  2m. 

Suit*  1>y  (Tnllioni  ufpiliut,  7U-                                                    ^^^^| 

^H             Of  par.  1M». 

euumuirr  tllMnlMiI  ol,  llVP,  IMv.                                          ^^H 

^H             or  ralfn«d,  9U. 

Sup«n>ianet&rT.  roDommladonlUK.  2i*<B.                            ^^^| 

^H             Of  radna.  aM2. 

Su»p«mdoD.  Sm-MH.                                                            ^^H 

^H          BwiPivd.  plarM  on  rctlrvd  Ibt.  StTO,  3373. 

tmOoKtW.                                                          ^^1 

^^^          RmIakiI  )•■  mnk,  pair  of.  liVS.  naw.. 

TuuUcoi  of.  2t».    (See  flu.}                                               ^^1 

^H          Rellnsl— 

Tonu  uiiifH  lii  Articles  tifWaiBOMtiMCWaiiBl^                      ^^^| 

^^M             Alltr  lortjr  yc&ni'  tcrvleo.  SKA. 

nluiii^d  offli^r.  lb.                                                                    ^^^H 

^H             Afl*>r  Ihlili-  yMTn'  MrriM,  SKA. 

The  Worlil'i  Rxix-wlilun,  Ihsv                                          ^^H 

^^1             Appoiiitmi-nt  vf.  u  volQfitwr  oOcvn.  2^1. 

To  Id-i-p  good  vMi-r  in  i-ominati'lt.  MA.  W.                            ^^^H 

^^B             A[>|ii^lninl  In  oOlce  tiy  th«   I'mndiTtil.  ZJIU. 

Tainil»ciil)«|i>  ATtlclaol  War  t  A.  W.                               ^^H 

^H 

Tmn  af  1  -t—                                                                             '  ^^^H 

^H                  BurlKl  CXpvtHM,  3111, 

Frgm  VuluDCcrr  lo  Regular  Armr.  U^                              ^^^| 

^^H             {:hAnKo  tit  nation  xUownucc*.  '21VH. 

ttjink  nflc-bd  r>y.  2137,                                                       ^^H 

^P               OoJli^fK  <lirUII.  2211. 

Tn  nipi^murnvrary  lUt,  2407.                                                     ^^^H 

'                    Cvuiracu,  VTi. 

TrBtu^rtallun  uf  rvnialn*  pf,  47V.                                         ^^^H 

CopyTiith\]Dg (inn  niniUtlon*,  wv, 

Trial  by—                                                                               ^^H 

DetnJl  «C  at  mlU-rn.  K»^<n. 

Inferlnc.  79  A.  W.:  210. 311.                                                       ^^H 

fleetloQ  u(,  to  tifflcv,  ziiv.  ^m. 

UlUtary  and  cirll  L'uurt  fni«int.'iiiluiw«,  liMft.                   ^^^H 

Far  diMhlllty,  usi.  'iiii6-^i9s.  :aca.  22u.  zarr. 

Tnutoe  ClliCinilaU  SixiLtipni  lUilmail.  1K17.                            ^^V' 

2im. 

CluuadKncd.  dUii3l««>1  nl.  1717.                                                             1 

FordnuikuuuuMi,  2190. 

Ujioii  vlvll  vrork,  altomiiic-n.  IVU                                                  1 

tidiiiiDir  oOee.  ims.  lata-isM^  rans.  qi«.33ii. 

Cm  by  L'nlli.'d  Stole*  af  patent  nf,  1887.                                          1 

Bvllrvd— 

Vat-atlilvofllov.  IMl.     {Stv  0^.)                                                        H 

Jury  ilucy,  -tXl. 

Volunieera—                                                                                    I 

iiWtMk^.ein.-avi. 

App&Intmtinl  bt  nwltaenul.  UL                                                J 

Ail  wllnew,  CIS. 

Contract*,  9G7.                                                                     ^^Hi 

Oil  ivr-orl  Ul  oxnuliiiUK  IxNinl,  XNT,  'jaUB. 

DatDof  miutaroaivt,  llM.                                                ^^H 

One  ]r«nr'ii  pay.  ?IK. 

DItebnrv*.  SW.                                                                  ^^H 

Onlvrwl  ti>rvtiMtTi  wti1ili>Jiiri«dlviluuol  dvll 

ExplradoD  of  aervie*  wlioo  mvoitiM  ut  foutt,                   ^^^H 

coun,  3315. 

^^1 

Hmj  uf,  tSHb. 

III  ft^rienil.  123  A.  W.:  ll«,m,9S7.IU(. tSU,                     ^^H 

t\af  «imniit  from  MxMilon,  MM. 

llieil,i;U-IT«J.l»37,2107,}4M-U«5a.                                       ^^H 

l*«rTlco  *»  mdei,  asok 

Uutur-outol,  IT^lTei.                                                ^^H 

aenrire  pAy,  2l», 

Of  civil  wai,  exira  par.  I^l^-                                              ^^^| 

■tniaiviy  Hnnl*.  2311. 

lUrik.lSAW.                                                                            ^^H 

i^latujsot,  aw,  3296. 

RL'moTal  til  illaabllicr,  UCI.                                                      ^^H 

TrUlol,  32K). 

Trial  vl,  alter  neparatlon  fltiin  acrvicv,  1U.                          ^^^| 

Wltnavva,  Ml. 

ViobOon  of  pronilM  or  plv^Igv  o«  lioDorby,  '                 ^^^| 

WUJa  noatlMr  of  ooun.  IMI^  now. 

bow  cAartad.  IS8.                                                             ^^^| 

Wholly.  IMS. 

^^^H                         ^^^^^                                      ^^^^^^^^^^^^1 

^^^^H            (Mc(»— OoalfaMieO 

nrdat— I'^allnurrl.               ^^^^^^^^^^^^^^^H 

^^^^H               Vliollr  rottriEiK.  M*. 

Of  t>niinulBBCl(«)—                                       ^^^^^^^^1 

^^^^H            (Mwr^  ■CTTaal:  (i^it-  .<WnnK«.) 

Di'Bncd.  imt.                                            "^^^^^M 

^^^^H               Adinbdon  (o  bo»|iiiiit.  thK. 

Not  ■Kii.'aiaiT'  In  vallillty  of  laitMic^.  IMO,                   1 

^^^^^1               l^ti«l«ti>iM!i<aij>|iIit*.  IKt 

Of  aiiiwrlnr  wiIliTf—                                                  ^^^B 

^^^^^1            OlRrUl  paptn:  [?«r  Jnthritilaun.n.i 

ClvU  liability  U)  obeying.  2X  ante                      ^^H 

^^^^H                 AutWiillcHlUin  rtl.  nifilnnf.lAlh  IBU. 

I>LM>t>>-<l|pnrc •>(,  -11  A.  W.:  S9>«L                            ^^H 

^^^^^1               Chornclor ot,  4fATi«it,  IMI. 

Tuai  ninuunndcr,  l'OA.i)a&                                        ^^^H 

^^^^H               CoDflaentlnl.  72Uf>. 

l^V  »<  ofnctr.  IM^J.  IMU.                                                ^^H 

^^^^^1                 Oo|il««  o[  rn'onli.  fM-.-.  a*  ctWIcbct,  IBO^lMh 

Priiamrtof  w»(.  IMMWtf.                                       ^^^ 

^^^^H                lawi  1110,  iii:i,  ixix  iny  ima,  img. 

rotnulgBtlng  iTatpn<'v  i>f  forftdnifw.  dnlir  ofi            I 

^^^^^L            DioinicUun  of,  IHL 

1W7,                                                                        ^^fl 

^^^^^^H        PitmUhlng  eoplMof,  IMS.  IMfl. 

1*71101 11  l);nU>>n  al  intllCNry  ■UiUdn,  IMS.                     ^^^| 

^^^^^^^^       Ovnprnl  or«p»cU  onlvn.  i*ii. 

liirr«nt(ig  In   n.'v»kv  ci«ciitM  order  of  dk-    ^^^| 

^^^^V^             lD>p«Lil(in  <4, 1IM3. 

RlliMl,  1:fH-12:G.                                                         ^^H 

^^^^^H                 Kul  pnhllc  TccanN.  IML 

RatUcntlnn  by  fin-rrtaff  nt  Wai,  IMS].                      ^^H 

^^^^^H               Ufficcn*  Rport*  null  I'diiiDiiinli-MUKtii.  IMS. 

lUwilliig  or.  to  arDiwd  nl  irlal,  2IB0c.                      ^^^1 

^^^^^H                i'rtvlkg^  «oiiirounli?»U<>n>.  IMS. 

IMnweroblias  r^iin  for  rtrrlnloB,  3KBl                    ^^^| 

^^^^^H                 RrrriT'Ii  «r  rail  till  r>  t>>iini>.  IMS. 

Remitting^                                                             ^^^H 

^^^^^^H             tkBtlmliini  «t  mtrlrlhiM*  t*   rnr»pr  apprnprlB- 

FiirfrUiire  vf  pa}',  datu  of,  1407.                           ^^^| 

^^^^H                        llaiH. 

^MitMiN  r«n  not  ttt  rrvoked.  3106,                     ^^^| 

^^^^^H               Oat  mtlr  fiuni  rBm|i  nllhout  Uair.  3«  A.  W. 

Rcricwilig  aiilhiiirll}-,  330,  S3ST,  iHJ^2i*t.                       1 

^^^^^H             VtWD-narkrl  |iurrh»«.  «ii>.  W^  MM,  Wft. 

Kvcn-lan'  of  ^Var  rvprtMsatlnit  I'nMl'leiit,  iMi.        ^^M 

^^^^H 

Bvnteni'o  of  illimloal,  IHI9.  MVa.                                ^^H 

^^^^^H             Oplalun: 

BultluK  forth  xppcfllnttlun*  Id  ctiafRni,  IMO,            ^^^| 

^^^^^H               ExprvMikiiui  rif.  tm  kvMvoix,  yi>9.  I2SU. 

SumniAr?'  diaulaMl  by,  uilOnit  cS«ct  of.  ISM.      ^^fl 

^^^^H               (M  nuinlH-n  f.(  <'»»n^  <vf  111*111117,  110  A.  W.; 

1AI9.                                                                                      ■ 

^^^^H                        SA-'An. 

Unlawful—                                                               ^^^^ 

^^^^^H            Oplani 

Dtwlwtllravc       ;!i.  St                                         ^^H 

^^^^B                 riirmrliMrd  Ht1«  at,  XBA. 

RcfuHlnK  iDiihi-!',  not  DiiiUnr,  82.                        ^^^| 

^^^^H             Oral  ■«r*PB«al.  880,  8BS. 

Wbal  iiMulria  In  dlHilMHllmim  of,  S&.                        ^^^^| 

^^^^H              OrdfTi 

Wla-n  upi-mtlvi;BK(oonHr,UHS-lUO,IBa::            ^^H 

^^^^^^B                AbwRri-  frrim  mil  mil,  1KU. 

WhrJlj  rcilrine-an  ottevi.  1MB.                                  ^^^| 

^^^^^^1                AcM^'litiincva  of    ralttimlluna  Dol    ralruartlTe, 

Ordnanr*!                                                                    ^^^H 

^^^^B 

EinlM'/jJ«^rnl.i>f.  no  A.W.                                           ^^^^| 

^^^^^H                 And  papeni,  BUIIicallr»ClnD<iIoii|dtii(>l.  UU. 

Kiuniiii4tli>iiik  (iiT  |,ri  mil) linn  In  cutp^  tSlV.            ^^^^| 

^^^^^H                 Appn'Mlmcnliiiiot  n-lr<Ni'*tU«.  l^^l. 

LuT^irigrol.eoA.w.:  iia^                                 ^^H 

^^^^^H                 Aiilhc-nilrnilfin  ol.  iv>iivt!tiltiic  i-vun,  1MB. 

)llM|tprat>r]nt1«nof.eDA.w.:  11s.                       ^^H 

^^^^^^H                 Ontnnunilltitf  "fflcwr    ui    ]u>(in<.'stloa   lor  M-la 

Avgrnnl—                                                                       ^^^H 

^^^^^B 

AtluwancM'Ol.  leiM.                                                   ^^H 

^^^^H                 C'-nnvmiiuinxin-iiMnl*).  ISI-IKW. 

rnnijirnMttl^iii  am  UiurkM-prr.  WBb,                        ^^^M 

^^^^^B                   <'(>p)-  ■tCoohnl  Ui  trvonl.  7iS6t. 

Ziapki}Tn)'nl  nl,  In  Ihp  Uniu?d  Siaua  Rn||l-             V 

^^^^^H               DttnifUEC  KilU  oil  acpovuil  •>(,  1BS3, 

n«or  bvparnncAt,  IRV.                                   ^^A 

^^^^1               nau  of  taklni:  effett.  1M9,  lUO.  181%  ISM,  UM. 

KUMt—                                                                  ^^H 

^^^^H               Ihtled  oa  Smulay,  IHT 

lUrtima  of,  hy  oollfvua,  tSS,                                 ^^^| 

^^^^H               DdtnctI,  tMT. 

telO  of.  23T3.                                                                 ^^H 

^^^^H              DiKoclnff  dlM^huve.  stnpeiMon  or  NTooadon 

Ordaaarp  DcparlRM«li                                                 ^^^| 

^^^^H 

A<Y«i)ntlnir  Uii  xtom  to  Hormary  of  War,  IM].      ^^H 

^^^^^B              Dltcbftnen  not  retnactiTc,  lUi. 

AIluWHJicn  iif  MrntmuM  uf.  IML                                 ^^^| 

^^^^^1              Maolplloary  pmliliineiii,  lau. 

Ammunllion.  ivIUTna  of.  IMI.                                     ^^^H 

^^^^^H                 biMciIvliiK  ('uur(k-DiatlU).  IMO, 

Appoltilmriita  of  olDrfin  til,  IMS.                               ^^^^| 

^^^^^^H                 Exot'iitlvi.',   ivtIn.Hl  rnlUind   men  mn  not  li« 

Ann*,  ri't'irna  at.  1M1.                                                  ^^^H 

^^^^^H                 pi>r  irlnl.  mi-Hnlng  nt  wurda,  Zt*. 

^^^^B                 Illfical.  I»«t. 

^^^^^B               Invalid  anil  lDo|«miT«<  u-heli   mil  tmifwvly 

(.''Oiirt  nppnlntpd  bjr.  212.                                           ^^^H 

KCtimmlc.  Ir«!1.                                                         ^^^| 

Qotfalnn  allowuiLv*  to  tcrrranta  ol.  ISM.               ^^^H 

bamlnnlioii  Inr  prcinotkm,  ms.                             ^^^H 

^^^^^1                     aiuhvnUcatnl,  pit.,  INUl. 

TffoiMto  Exiiciiilvv  DvparttiiMita.  IMI.                    ^^^H 

^^^^H              Vmwl  bjr  Swrfivy  <if  War  Ilia  mi  ot  Uw 

Lmtcb  of  abaMiw  of  clvrka  at  aiwnal*.  8tX           ^^^H 

^^^^1                    ITMltk-nt. 

Orduuicv  faizwnt  a*  UmcbNiwr,  lasA.                 ^^^| 

^^^^^H                 Not  TPtiuarUvrt  vhrn.  IMl. 

RopertT—                                                         ^^H 

^^^^^^               Nutloi-  i^nMnii-llvu,  tMMaSO.lMe, 

OoiulemiiftUoD  of.  IM3.                                    ^^H 

^^^^H               Kodce  ol,  |>f»oaal,  IMM,  IkAO,  imt 

tntpnrttM)  of,  IHSa.                                              ^^H 

^^^^M                OAci«lniplB>ot.u>-vidiiDcv.  12M,1>12. 

Hriunu  of  ilvm,  etc.  to  Chief  of,  IMl.                 ^^^H 

nTDBX, 
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Extra  limy  pay.  lUI. 

Pay'f.  ■(rlns: 

lk-liinll.)ti  -A.  IMI. 
rardimt  i  Si->  n.njbumtMl  ami  /aiiH-tMiinnM.  | 
.\oiiKnpl1i-r,  m. 

An  kiUnit^oo  ot  nlll,  l«n. 
Api-llmntiu  for,  IMS.  lOT. 
A>  |>l»  In  bar  i>l  trial.  IM. 
CbanK  n(  ilnwnUiD.  ISW. 
CotiJilnirUTC.  Kl    IMa 
ronllniiliiH  |iunlahBiMt(*,  IHTI. 

( utiivicif'i  •itweiMr.  len,  wj. 

Ovcvaard  ufllrcr.  I8U. 
tMVMMOd  MldtM,  UM. 

DvlWMtlnc  pKriluDlng  power  by  Conriw.  1  "W. 
IkpUvrnr  lUid  •ppoiiI'iim'C,  T1.  ISIt.  (Mc. 
DrurrwTii.  Tl,  72. 

IipcrKiiiii  (lurlnit  WMr  ot  itttwlllon.  IflTT. 
DiMhIIIIIrr  n-liu>vnl  of.  MRI,  If^J.  tKT9,  tJWI. 
Plwbafsv  byiK^iMnn',  c^Tm'i  iri  ftrmiwlnn  nn, 

PWhatKc  fmni  M-nilo',  IfTtt 

DlwiiiBliOrallni)  ii>  bi>l(1  i>(9r<>.  I'J2^ 

[)<>ca  n(>l  Mill  t(i  coiiip<:l«i)c>'  of  wrllUCMi.  U9^ 

Riiriav,  riichi  !■•  rrnl  nul  mlimd  by,  1MB. 

EiilUiniLiit.  llTt  12TS 

EXf<-lllei1  (Llllvnoi.-.  343    .MB,  UO».  187" 

Escnl'u'  t>f  iMntiiiutiK  t^*«T.  IMK.   lotT-iaM. 

UfW-lz^  1«;»-IM3.  -ML. 
Bxtmi  ar  (HWrr.  SM. 
Falw  rcpr«9»i]lKtlniifialmilb(itiMil.  tST.V 
Kiur.  IMS. 

nwlim  Iron  tutbte.  UtiS, 
Qcncra]  (iraund*  for  rvmlxdon  of  uiwMvulrd 

)iUIlt>ll>lrnl.  IWV 

Hoaombie  ilL->rlunK.  iftTo. 

Inconalslcnl  'Itit; .  IsTS. 

Indian  ■■■(iiic,  i**^ 

lnv<*iliii;  Sr'.Ttflarynf  Wof  wllb  ftwiti  lo,  IMO. 

JiiiliR'Atlvm-alc-Gciieia].  lermniiielulalloiiBbgr, 

ix;:i, 
Mllttury  nll«n'<l<>ni,  IKU,  IKW. 

MliKf ;i>tiiitrii(.  IN». 

Miiin'|iifM'ntHili>n  ur  cnllMuient,  i'dv,  UTS 
Hlticatlon,  ll'JA.W.;  »41-A%. 
.Ni'l  trirvMcUvr.  HIT.  [H19. 
OOlcor — 

tirouDdff  lot.  itra,  IfTS. 

Pn  1111:1  iddi II  iindi-r  aMilcoc*.  im. 
M  lv«  Ql  Mnh  or  nic.  IRS.  icn.  MB. 
Wy  (i^r(i-H«),  IHtu,  not*. 
I\illllcjil  oIThhiIm,  licn. 
h^iwcr  u(.  m-i  ilvkioiivcl.  Stt 
^ylV'l-t  (if  imc hangvnhlr.  IhNO. 
F'tpsiilcnt  ■■iii|«wrn'd.  IMCfi,  no4«>. 
PnrvhiiwgwidclMm'tvr,  1^). 
Aonotloii  whM  Btidcr  •cnurBM  nperalM  m, 

UIO. 
Qoul  cundiaonal,  im. 
R«iip|MlnUn«nl  of  ilimbMd  onetr.  laS. 
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Pudm— Cdnunncd. 

Urnqil  iil  rnricnc;  Itl  MTYlM.  IVA. 
KvBiJwIuo,    •■  dMlDxnlAnA    Imn,  tin,  IMR, 

note.  3104. 
K«tnlM>b<ii.  •.■XKmi4^l  iinnUbmcni.  IhK. 
R^uixval  ur  illmhlUi}-  »(  yolunwwt  aflb«m  DO! 

a.  -J167. 
RntlTuflnii  iiT  (tiwlb  iv  (•nifwrty.  Itll4. 
K^tumtloit— 

Kx»<rui«<l  lotl'lltin«,  ISTft 

To  Army.  l«», 

Tn  ulUivnil)l(>,  Ii*IT.  Mita,  imz. 
tfailil)''r>i.||[rT>iiiiiU  I»f.  !•<;.'>.  mil. 
r.i«ips*.'iii«1  jurnlnhniMii,  I*«,  noti-   l^TO, 
[<iinfk>'iniii>t>'  •'iinniiriTK'ni  prior  \"  1'n.iniiilKK. 

tbiti  ot  tvnietirv.  IffTA. 
I'moarrantnl  nr  iixiiuairn  W9)t«tuw,  Z22B,32SBk 

Vnlimtiiry  rMum  n[  deiwtter,  UCK. 
H'lUiitmiral  «l  char^.  UK. 
I*ark  riMBMlnhtiivri 

rliv  nl  i-hilaiU-lphtn.  ISTT. 
Parwlr: 

EvtOrn*^-,  iiirirnu  I  <r»a  nut  1»  Tiirt«4 1»T.  1M- 
Stnltu  III  priwiiirr  (if  wai  itti,  90A4. 

I1(>latk-n  u4.  by  ]«Im»im  Df  «r«r,  S9UIS3M*, 
What  duty  m&y  lie  yertoraud  bf  pmoain  ol 
war  un.  J4fiO. 
ParUHr: 
BxMntlfla  ntiMHunwtH  by.  «■■ 
[u  u  vijnuntrt,  pkymvnbi  (»,  MS. 

l>M«t 

Atapnl  nn.  Itl  Unv  iif  ilaty,  UOk 
Palntir    tHcv  Junniiiiiif  aiid  MnnBfor.J 
Aaalicninfnl  i>l.  ui  t'tiltM  t^utr*.  lais. 
Boaid  al  iirduann-  nod  lortincvii»n.  IttSI. 
I'lBlin  for  ttifrliutvnicntof.  by  l.'iili>-it^uifn.7T2. 
CUow  In  ongiiMi^t  bi  i%rM«'(    I'ntK^   M*U» 

iiK»li»<  lttfriii|i«nnrnt  of,  iWi,  I*)tl. 
C<:)ui|>vi»Hlliiii  for  tiH>  ill,  IKNT. 
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Prupnaakal  {'rn;  Ihntrtiri.  1                                                                      ^^^^| 

^^H                ntyim^ni  un  fnqp^  vmirhcr.  >1,  1410. 

Arvvptjinit'                                                                                   ^^^^1 

^^^^^       When  not  In  tw  on  fOTcrd.  aw. 

IXmv  nui  bind  Ih?  L'nitod  Htaiw,  OTD.                            ^^^| 

^^^^^^^L  BciTrovioil,  lBrc-)>n>' nl.  lAM. 

DiicB  iiiiL  [■iiniilltiili'  A  mninM't,  HTIi,  KHO.                               ^^^^| 

^^^^H  Caiiiiiivd.  tt  A   W.;  ».  lUUMM. 

Aa  tKrvquimnirTii  i>(  guaraDiotv,  ftT3,K77.                               ^^^^| 

^^^^^^       Aiiihcrlty  lo  dbimR  al,  1. 

Ccrtlflcd  flirck  In  lli-u  ul  miAMniy.  NTH.                            ^^^H 

^^V          CUlm  (<»  liMolpnrab),  nM)tMCtai]TfCOfk.>n. 

lliiananCii^  ti>  Ai«>iiif«iiy,  KTT.                                                  ^^^^| 

^^^^^^   Cnndi-tnnalleu  til.  IMC 

Leiwmoniiultilitg,  M«.MTa,n(»9,8iI,                                  ^^^H 

^^^^^H  INuaiurxl  liy  Burm  ui  United  iSUMi  wnr  idUp. 

B«]ccUon  ol,  •vU.                                                                 ^^^H 

^^^^V        cbUtii        TKi,  iwe 

BeiMM  ol  KiiAKnlom,  fOIL                                                         ^^^^| 

^^^F          Dmniup'^'T'loflclonc'lo*.  rsw.  IWI. 

sccivMrrof  WArMtKQiboilMdtanlcMeiBU^              ^^^| 

^^^L^    IltrJIi-teiil  lit  <lHniHj«''1.  nil iiiinU Milt)'  lot.  After 

•ntor*.  8».                                                               ^^^H 

^^^^^^^L           MipMmllnn  trniti  ■rrrli-f,  ;Kt. 

PlttaMDtlnA;                                                                                     ^^^^M 

^^^^^B  Denroyi-l  by  Army,  clnlm  f»r,  ~p.  TTI.  776- 

IuHadcv  of  no  imptMllment  to,  ai&                                     ^^^H 

^^^^^    TitKIMHlilon  ul.  hy  consT'-*'  *«.■•,  SM. 

UmtTalitin  of—                                                                    ^^^| 

^^p            KmtB-ulinwnt  iiI— ,  (»  A.  W..  tl4   lUV,  119, 120. 

ni>W  aVHllarl  (it.  iCjO.                                                                          ^^^^| 

^^              FbIkj  ■Uih-mtm^  ("ndTOL-o  (rf.  130. 

Time,  tua  A.  W„  314-SZZ.                                                          ^^H 

Haw cluirxcd.  Ill,  nv. 

WaIv«t,  sic.                                                                ^^^H 

Fclnnf  hy  (rivll  >Ultlll«,  121. 

ProMwalitr:                                                                             ^^^^| 

ImpToawd,  eei. 

Aa  wlintM,  aJTh.                                                                   ^^^^1 

In  I'nrvi  Rlnj.  right  t",  uiirtrr  tmty.  MM. 

Jiidtr<~'A<lvrHiAb-nn>f  rmvnlttd  olBctAl,  20381                      ^^^| 

Inxppctlon  nf,  liMiS. 

Prulvrllna  Iba  aaemj.  -lA  A.  W.                                                    ^^^^| 

l^ni-u;-  ul,  (iimlfhril  or  lutmtlvil  (nr  tlie  mill- 

^^^1 

fciry  KTvlcc,  ffl>  A  W.r  IW. 

lly  min-iniy  ■>(  cuiiri'inaitlAl.  'Jan.                                     ^^^^M 

LbftttPof.  utiiler  mllliary  iCDrvnimcot.  16*4. 

rrailaliioi.  ric:                                                                              ^^^^H 

llUui<i<rui>ri»ii<>tiiif-.  n>A.  w,:  na.  iiti. 

VIoli'iicv  [o  |)i-rw>!i*  brlnxtnit  la,  M  A.  IV.                           ^^^^| 

Trlnllur. ftltirrk'iiiLratiiiii  fnrm  -i-rvlcp.  117,  ItiS. 

1' nil '■ratio  a  Bill  a  il<-tr.ur,  lUMl,  lOEU.                                          ^^^^| 

(iloRii.-rn>.i>l<>ti.>ii  f  mqi  Vnlk*!  ?Mla  itun-liounc, 

I'miuhliK  Kprfirlip*.,  dr.,  Jli  A.  W.;  M.                                           ^^^^H 

claim  for,  T«. 

rr^ivuKl-puarvliali                                                                            ^^^^H 

Of  Vint  Tlo^rlniiiRC,  care  of,  ZtV7. 

ttt.-^lnlkl  u>  ri-iiM»  jirlinucn  by.  ft  A.  W.                            ^^^H 

PdSOIMl— 

i'uhllr  aarllnni  (Xm- ,lurt(i<nnT  a»d  Mle<.)                              ^^^H 

AnHvprlAkd  bF  M>ldUr.  cUta  te.  TMl 

tiAlc  of  (Yiiiclcinn.iHl  niorm  nt,  ZK&.                                       ^^^^H 

Bx«inplloi9  Imm  MlUclijncnt  oT,  7Sk  799. 

I'abllr  hulldlnr^:   i  Si'i.-  Uuiirflilp.)                                                    ^^^H 

I'alill^rrlllcLua:                                                                     ^^H 

'                          Ot  daKrler.  luil  niibjurl  W  forfdttirv.  1MI. 

1                          Ikxatliui  ot,  242&. 
Prirali'— 

rinltii  (or  w  I'll  pari,  in  of,  770,  M. 

tlic  prejuilk'u,  etc,  UB.                                                         ^^^^| 

'                           Nol  ■uhJii-1  1"  F(irreiltir«.  iwn. 

lillt  ra»mj  i                                                                                  ^^^^| 

Prodi  uJ  Lwr.  111. 

Tr.illmonr  of,  1W7.                                                               ^^^^| 

Piiri"lMw»  "1.  (mm  iit>pro|<rtfliloti.  tM. 

ralttlrrundat  (i<«>  AimlA)                                                            ^^^| 

1                           Rpnii.'dv  (or  ado  ol  ^-Idlt^n  ajtainn.  7«T. 

EmtiiiVmriii  ot-,  eo  \.  vr.:  ill.  n«,  u«l                    ^^H 

it««p01irlt>illlv  f>(  t'nilcJl    JStaU*  tiir  ni-(»  ■■! 

Pnlm-  ilntrmml,  rvidi'Cirv  ■'•t,  130.                                          ^^^H 

wllHt-niiiKilltol.  "47. 
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Il»w  I  lijintvl.  111,                                                                    ^^H 

^^^H                              ^^^^                                     ^^^^^^^^^^^^H 

^^^^^H                Paliltr  TaHl)*— niTiiIniifil 

Pnlillr  iiriiiwrli-— ^MiliniiM.                                     ^^^^H 

^^^^^1                  KmtK'MltiDL'nt  til— r'.iDll't'KM, 

Ihnrv  '>!  t">MI'-  MllldVllfh.  311T.                           ^^^f 

^^^^^1                    Trbiltur.iifii-rv[«in(tl<>nlniia*Trvlr«.]n,  IIS. 

^^^^H 

^^^^^^H                    Flu^  *ialfuii.'iit>  i-<>nivmliijt.  1^0. 

Btl'ltri-        3tv».                                                         ^^^H 

^^^^^1                 OkmlBhrn'Oif  itf.  fUl-lUl. 

KlJlldl»K<<nn.  3LK«.  Silr«.                                          ^^^| 

^^^^H                               <il  iW>  A 

(;w<lll  i.ir  drpnclb.  3U«.                                                      V 

^^^^^1                    Mbii|>i>n>F>rinlliin  nf— ,  IKl  A.  W., 

rultlb)!  iif  liHjr  un>\i  (la   nilUtar]r  iiwwuauro.    ^^^| 

^^^^H                  ll»w  rhanrtxi.  in. 

-juw.                                                         '^^^1 

^^^^^H                  Prni'iiija  lit  ■»)■■  <i(  iirui-li«  miumln(-iui«d  hjr 

DblKMiiiin                                                             ^^^H 

^^^^^H                        [irlHHirri,  Iii5. 

Ut  •?xrhnnt;i-.  204C-3W4.                                          ^^^| 

^^^^^H                  EUAuanit  t"  iniiitf<.-r  m  dUtmnw.  IK. 

CUciiilimlutuI  t>toviiOi>ti<.  WfT-JOW.alia.            ^^^1 

^^^^^H              FaMIr  laiulai    uriv  J>ind.| 

EiM'iiiiTi'  Di'tMimi <-»■■.  'imT  nme.                    ^^^B 

^^^^H                  Rlnlii      wny.  ZiW-2»a. 

l*i;r»ininl(r.  K.ttt'iillvi-  tkc^riBioniH  a.Mi.                   V 

^^^^^H                 earryrutrr  ttt.  'jae. 

EtLf  llonof  i^t(.'i{nt|<li  liiKwiin  lalltorr  hc^rtk-           fl 

^^^^^H                   Tlthr  III,  illifind'  it.  3301. 

Uoii.2l>«.                                                                         H 

^^^^H                 Tnnofvr,  -jOHti. 

KdUibluhigpiK  (if  (prrr  urlthlo  IIhUU  nl,  tM,         ^^^| 

^^^^^H              Fabllf  imiMjii    ISmi  Mii»>b.  JhnMp.  uid  HiAUi* 

Ex4-h«nii«  n[—                                                       ^^^H 

^^^^^^H 

I'lmrvkoitile,  2100.                                            ^^^H 

^^^^^^H                    Auii'ii  rMii-riiK  liir  fin  in  A  !(<•*.  Hi>i«Mii)tttit['i>r.  ^^iM. 

vnOt  »U\n.  2101.                                                      ^^^H 

^^^^^1                    HaikJ            ni-l.  'JOSS. 

Expvndliurr  «{  «|4irnfMl*UMki.  iliA.  Xlo:.            ^^^| 

^^^^^H              Ciiiii|Kii>'  tuiiii  [Mit,  ata. 

lilll  III  Inml  li>  riillpd  StatM.  2Ua.  SUM.                 ^^^B 

^^^^^^B                    Dvi'oli           kavplng  III,  3MI. 

nUfcntly  •ll>|i>wd  «f.  M.-liurc.  £!TS.£ri                 ^^^| 

^^^^^H                    Dl*l>un!liiir  iifnocT,  illHpcfiltloD  by.  SUM. 

nierui  Mil?,  etc..  nf.  ■!m-u:6                         ^^^M 

^^^^H                  DUpcwItloii  of.  anno.  Jttit. 

lijli-mt  III  I'liltnl  Staiiv  land,  innttrr,  aOMb      ^^^H 

^^^^^H                  KiiitH->xti!inciii  In  faltliif  in  riwiiiidi.  for,  3UH], 

IrrlKHiltiii  dilctiv  tnwr  lullltary  r««vrrM)M%  ^^^| 

^^^H 

3Dm.                                                          ^^^1 

^^^^H                 KxpvDilttiin-,  Km.  fmh. 

Lmii?  til  anuM  hiuI  aminunltlno,  lOM-                      ^^^H 

^^^^H                 PtuuU— 

^^H 

^^^^H                 rUMwd  M.  awa. 

AMiuli'inent  14'  enliunt  doauilB.  Wb.          ^^^| 

^^^^^1                       Krmlrtvl  at  mlllMry  pwiU.  i-lr  ,  3«I 

CloiiTi-yiiiii-c  III  liilFnsl.  yu(T-3IH9.                        ^^^H 

^^^^^1                    U«m:  uI   IaiNI?  iffoiH^t,  dlHWatUun  nf   pro- 

PuiclUK  (ur  t'ni:«'l  !iiflw«.  2iu6-2ioo.              ^^^B 

^^^^H 

Tempomry  ttinvcyantv  bj'  leaM^.  afec.             ^^^H 

^^^^H                  LlAbtlliv  fnr  nnt  arivunilfiR  lor.  7»il ,  ivKI. 

mihvi  dtnu'*.  dii|"«'iiiHi,  3w;-'juw,  31U.              H 

^^^^^1                  Nu(  HtMlliililt  Ii>t  |.«q>tiNr>o(  miw  liind.  2(N2. 

I>tyliie  til  nnivr  pljiM  ftn,  awv.                                ^^H 

^^^^^H                    Nvi  III  1it>  rulnlnnl  lu  uliixh  him),  lOsi. 

LraMi  of —                                                                        ^^^H 

^^^^^1                  Pftkl  inig  Tnararr  •>  inlwvllaawQi  n<wl|X», 

^^^^H                       Via. 

Viit  muhltriuorat  at  Bmniiitrt  «t  s>kidien^  ^^^| 

^^^^^H                    P»f  invui  tiilo  Tn-iuury-,  aMi 

Hihim,  »IC.                                                      ^^H 

^^^^^f                 Riktlons.  mlc  Pl  Mtt-iu^,  WM. 

Lic?u*«  10  occupy,  awe                                 ^^H 

^^^^^H                       BL'Tvlvnl                           laml*.  Hf,.  lUf  Ol.  WB 

i/^ii  I'l.  -jine.                                               ^^H 

^^^^^H                    Ri.'*1i<itll»i>        U^fiirv  tuinliili,  tiCt. 

MItiIhr  oil  nilUtaty  r*ni>rraUnn.  SAM.                      ^^^H 

^^^^^1                  ^laolMvlap  Imm  ntloii*.  aCiJO. 

PotmoiKnt  Ixilldliis*  at  iiillltnn'  |<otu.  WH                V 

^^^^^K                    Sale  of  riilbHl  !t|aln  |<niprr<>.  •lUpnaltlon  nf 

l-ruliirt*  III  laiul  nf  I'nllrd  ittnti-n.  IHH.                           H 

^^^^^1 

hroKH^'tloii  liy  InJiiDcUon  hnm  mapw^  2UA.                 H 

^^^^^H                  Th^  hikI  ikp[<n>i>itailon.  SO'O, 

PuroiMM-  nl  Uad—                                                   ^M 

^^^^^B                  rnhlU  ■■mr>.      1  (i<v  itcti  yfitr  ittiA  ttfltr.  i 

Ctnui\nirlUi».  7laS                                                    ^^^M 

^^^^^H                I'ui'lU  pappr«:     .)•■••?  Offfi"'  I'timt] 

RXVii>ilvi>  llriH>nii>t-iit»,  VIBT.                                    ^^^H 

^^^^H                       Wittili-'lillnir  i>r,  SWML 

For  biirUf  i>pnrii«>N.>^  aUft-aiPT.                           ^^^H 

^^^^^^H                Pnhllr  (triyllna: 

RouTiialliin.  iiiillisi).  rlatni  t.i lltliv  .'Ml                       H 

^^^^^H                  r'mfiUU'.'tliiM  iifiu'l  rvlBiinK  tn,  JDn. 

Kr'VerM'm  'il  lltJv  In  ahaadimc^  Undii,  2lln            ^^^| 

^^^^^H                Nn-mury  puuiritik>f]9.t«Dnnmloii  o1.seha. 

tushi  o(  ff«y  orut,  axn-amw.                             ^^H 

^^^^^^H                  l*«bll<  pna|i*rt| :     I  Siv  /VnfmYv.  1 

^lut—                                                                            ^^^1 

^^^^H                  Alietutlon      latMl-  <>l  t'nltiNl  i^tuttP.  'i\lt. 

UUipoflil'm  ij(  ttnlclI«<l^  21IKE.                             ^^^H 

^^^^^H                    Apt>ruprMli-jn  i.il    laud  liy   t<Ulr  tur    rliclil  nf 

oi  |K-rt*>lMiiir-.  'jnw                                         ^^^1 

^^^^H 

Tx^lal-"  fxr  li<v  nfintlttln.  SIAt                              ^^^H 

^^^^H                  Boolu  for  poet  lltinry,  tlfa. 

ttelvaniMil,                                                                    ^^^1 

^^^^^H                  lli)riitf  Eurc*Aiii>  nilllMty  rowrvBllim.  'EUi*li. 

?l<([i|MK>'  for  -lainiucr  tn,  ZCH                                    ^^^H 

^^^^^H                    BiillatliJ^  vn>i-t«I  >■»— 

ftilljilil*  doourortil*.  ^004.                                            ^^^^H 

^^^^^^^            UonauMl  land.  -iUB. 

Tacllf".  ravulr),  |>iiLitk-aikiin  rl(()i|a,  mh.  30M<  ^^^H 

^^^^^^^^^b            Land  uccupiiil  jriti?  Ih'UI.  "aiVT. 

Ti'lpittnpli  lln«  ul  Purti>  Rlou.  aWL                                 V 

^^^^^^^^P          Uind  lUi4cn]ly«"'-ii|<M-i,liQa 

Ti]inpQmr>    ^ilhUnin  <m  I'litlnl  Slalea  IsDil.   ^^^| 

^^^^^^^           Laued  Uodi.  *«*. 

Vim.                                                   ^^fl 

^^^^^^                Biuylui(nwadaa  mJlltur  rnnnraltun,  JOaB, 

Tftlr  bi  paiirliAMid  LaiuU  XUl                            ^^^H 

^^^^^^^^^^^^^^^^^^IKMX^^^^^^^^^^^                                     ^^M 

f                  fnWIr  jiniimlr— TmiiIhiimI. 

Farrhav*!                                                                                          ^^^^| 

L                     TftiluiiT  (if — 

iiii>ni.  oritTTM.  ctf'.,  told  t>rKMlora.2S3. 'Ant.                ^^^| 

^^^               BrtMHtn  burraiu  or  driwctmentB.  30>t. 

Lai»l  tor  riUl<«)  titnii-r  imVIlCn.                                              ^^^M 

^^M               I'liiUoI  Ku>U'«  Utid,  W«< 

0\H.-n  market  -.  tM.  tMC  fTA.  SIA                                              ^^^H 

^^H         CuMilb'irUMl  0M.-atMtlaii  by  t^Mt  (.4>uim&ui1«r, 

Si-ptirla        •kV)                                                                            ^^^H 

^H               ZIM. 

rntcnlK.  InMi.  !*'>1                                                                          ^^^^| 

^^H          CiiM.'rvlMvtiU'— 

tjUKrlrrnaakr^  ^rarUwali                                                        ^^^H 

^^H          itwrr^ftinn  i>r,  s»i.  -JUM6. 

(?lviUnn  •■iii|>h>rr<'  B>  aiii-lkiiMwT.  2aM.                                 ^^^H 

^^H                 Snlc  Ul'l  eKeluinfv  of,  ilD9. 

Exiru-'luir  pay,  Uli.                                                                    ^^^^| 

^^B         r«>iiiuc  t>f  uiia  111  )»ti'ia  i>r  ttjiiuivpmx 

unitary  •turckvriwni.  WTT.                                                  ^^^H 

^^P           ««U-r  [M-vrr,  iui>  nf.3>w. 

I*mtiiodouB  iti,  3>r;                                                         ^^^^| 

^^          Pattir  wrtanla: 

8>lvii|ratff*iiiii-Tli-<.  'fML                                                             ^^^^1 

Afn-<(  i>r.  l>rrlir1l*iitboriU«««bUc<milui]r.SUI. 

tJIVltmutfrft'  anil  KnlMliitoarr  AenarlMrBb:                          ^^^^| 

n-rti-. 

^^^^1 

PltbllrRlKiBl 

(juarif  rntRUifr  >■»«*>>  t.  |Hnl.  3W,  9UIV.                                          ^^^^^| 

^^^            Ulf.ffx'rn  tori.-»w«rii)ln>orInud,U)OA.W.:BDl, 

(jaacUnnMl«ni                                                                       ^^^H 

^K                  »£ 

Ein[il(>)rer  »l.  Iinlitluir  rivll  irfDi  r.  l>c!                                            ^^^^H 

^V            Rovlxvl  SlaluUa.XM6.ZM7. 

On  T'nltvd  MaK**  IruliapuM>,  (iiramotia  •crvwl                     ^^^^H 

'               P«Mlr«ll.m  .ir  .lril*lMOf  Ww.  ia>«A.w. 

^^^H 

I'nDUhoifiil:     (ill*  Xaxfrnuni  pimliAinrnt,) 

(f  aartrraiaitttiT  *Iutp«:                                                                      ^^^^^| 

Al-rl'txni'-'fit  ijf,  bj  j(w-il  iTi>ii<luf  t,  im-llM. 

rlnlni           DlHlcrarlof  Jul;?*.  1«H.  777.                                       ^^^| 

AriiliTip  Hi— ,IJW.  1IB*-Ii;n,  117S,H7fi.22(0. 

SaIviup.'  tit,  23UI.                                                                             ^^^H 

^^K                   »y  n-vl>'WlniC  nillk<>ritX.32>X 

l^arlrraiaatvr  aaypllas:                                                                           ^^^^^| 

^^m            M\Atrnry.ll\>b. 

iMiIn  luclvlltalM.SJV^                                                                          ^^^^1 

^^M            BnrI  tr<-ntmrnt  hh  AffccUiuc  UM  ■4U<intUU  of. 

(jiBrmta.  rt^.t                                                                  ^^^H 

^H             \3ua. 

Wli'i  ma;-  qwll,  ■MA.W.                                                            ^^^f 

^^H           CnamuinUiJU  i^l.MT.MS. 

H  aarltnt                                                                                   ^^^^| 

^^H           (Vnidnii-llvn  panlon.,  1871. 

Allowance  for.  not  MIeciMt  liysMpcnidnn,  3C1&                   ^^^H 

^H            Ccirparal,  1IV9. 

AllfnraiicHiif.  l*4t-1»U.  IM).                                                      ^^^| 

^^B            CTnuUlMlvo,  IITV-1U1,331T. 

At  ^ildlun'  Hnnic.  gax.                                                             ^^^H 

^^M           Drli-niilnklbin  hy  r<nirt»-i»iinUl,2M^sna. 

CoDimiiuiiton  of,  38»,  Tau:.                                                   ^^^H 

^m           DlRdltliaiur.lM^ 

CouDDcuiirntio,  »l'ifll(-mi,  0&  A.W.                                      ^^^H 

^^1           DI*4toni>Mble<ll<K>»rg«Klvrci  WB.  tlAT. 

Otnitnut*  f'>r,  wk.                                                                 ^^^^| 

^^K            DfMinKllllntioii  tu  hold  atHec.  1225 

Eflpcl  of  iiiiiprnitnti  nil  anlif  lion  of,  MIS.                                     ^^^^H 

^^B            Exivinln-,'>niH.'J3U. 

L}-In«  uul        SI  A.  W.                                                                  ^^^H 

^^H            Ptiip  luipiHnblp  italj  «■  a.  ITHHt. 

ruuiitlioKxcd  Btwrncc  (KB.  m,                                          ^^^H 

^^H           F>ir  (<>init^n|>C  (>(  mncl.M  A.  VT.:  '£Kk^:t3, 

((allllnfc  nard.  rtr.i  ^^^^| 
Wiiliimi                   A,  W,                                                               ^^^^1 

^^^1            Fur  ulwlnu-llnii  navlKntiun,  1774. 1775. 

^^H           r'>riiiTi.'ii<v><>n  ri:*vtvuttQ4»,0Kt. 

&*]lrnaill'ani|iaB)ri                                                                           ^^^^| 

^^M            lUt'irnl.inlllxntlunorsia. 

^^V           In  ll<n«  "I  WAF.  I'll?.—.  M  A.W.:  »l>,»l.M. 

1                   LoKSlKroI.  ■:S!a 

t'liiltn  i>f  (iiriirr  !i>r  IibI  luuncafc  TUT.  ^^^^^| 
GniTLiai-liiiii'iila  lij.  3121.  ^^^^^| 
Frunchlnt,-—                                                                                   ^^^^| 

1                     UitiltHliuii  »t.  23IS,  2402. 

AITi-rtiil  hy  raciMil  Ida  lion.  llttX                                             ^^^^| 

1                   Uu  (if  milk  or  dia,  iri«r>-tJia2. 

Tmrjafvruf. -J13U.                                                                        ^^^H 

^^^            Maxlciiim— ,  lillT.IKM-     \>ifo  Maiimuin  ]mi»M- 

tIUllnl^Ttnn  turailiBt.  \!eL                                                             ^^^H 

^^K                  nwnr.) 

Ui'ciiw  tu  law.  1012.                                                                    ^^^H 

^^P              KRvct  1)11  |N>WCT  at  KTlewlna  nutbarilf .  U7. 

Olwlnicllnir  rjaviKalluii.  )TM.  ITTIS.                                            ^^^H 

^^^          Uoamrf  ■>(,  pmloun  ptmvlctlwii'  m  nld  lo  flu- 
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'Berlslon:     (See  ^mrarfnu^f  and  Rn^nl.i 
Amendment,  2254. 

Authority  of  reviewing  otBcer  to  correct.  2256. 
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Citizenship,  736. 
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TT»ii>(er  of  iini[ienT.  AWl,  iSI. 
TraTVi'^tiiiiiin   ■n')  pmiiii   (cir   Culu-"!   StaUri 

riu'trn'i''«itilt  pnijien  J.  in«iiM-(i'iii«,  'JSW-iNS. 

Validity  i.f  <mltr«  of.  :;5M. 

War  priwi-r.  rx«-uttiiii  nf.  'JI&). 

Water  pipi?  •>□  imblir  l-fi^la-rtv.  :3Ur9. 

Will  Dot  n>n*M)t  In  ii^-  ol  muvlct  lalair.  M3, 
nolf. 

Wi lilt's*  fM—.  '^Ki. 
S«4lllM.  ZlSiX.  W. 
Hratrarv:     >*i-  Stiil'nn  •iwl  l'"nl'hini hI.  ■ 

A)iri<lKiii(-iil  "f.  by  »<"\  .-"inliii-l.  14W.I-1IM. 

Ai-tion  by  Pn.->i<l-lil.  ■3>¥>.  3*11. 

.\<'ti<in  iif  revieHincaiilhiirity^hiiwii  in  niiml. 
■:\.v.  t. 

.Vdjiulipril  oil  Siitiilay.  liiKi. 

.Vli)'n>val  i,f.   1(H.   HW.  llu  .\.  W  :  IB-.-»y  i27- 

2L!9.  -iiiii.  :.'j:!7.  u'j:w--i;i4.  iSM. 

Alf!vn<->r  ■>(  ■U-|atnnii'ii[  ■■■•iiiinBiiili.T,  Xlx 

Ky  ii<-rii'nil  ('nmituindiiiff  .Imiy,  XCt.  :Erl. 

By  l-re-i<l^rit.  ir-T. 

I>^|iiirlmi-nl  iiiiiiinan'li-r  r>-1ievt.-'l.  'S'A. 

Di-inrtni<-ill  ■  1  i«^ 111 ti until,  :CEl. 

I  ittii-i't  itiraiDHiKliiiic  for  liinr  b^inic.  I'll.  W) 

A.  n .,  :u;.  xs:.  :l-»-;c!1.  xts-xt'.. 
<  iM--r  )>r->uiiil|[alinK.  '-^H.'—M. 
|'iF.|    lommuiiil   •li-lribiiusl   in   '■•'jMrtniwil. 

ijiiHjtiii'Hiioii'  iir  otl'iiiri-iiiiiinHiiilitiK  for  tliuv 
l«-iiil,-.  :LtV 

jfi'lBinilt.-  brinml--  iii'TU'-d  ill  'livL"!''!!.  :«">.  ■5"jy. 

TrHn>(<rof  ]in>i>n<'rl>'foiv,  :(:>. 
.Vrmy.  nMontlinn  l<i.  Wy.  l»Tii. 
A-  -^'i  (iprth  in  r'-*"M.  J!;!!;  •<.  iitiil  V, 
fan  nipt.lpv  iNi|pliniilo;i.  ■■ff-.-'-T  rieht  of  )>Hy.  |;mi. 
i'>i»bii-riiK,  1 1>.. 
('omni-.-ii'-iriiiii  "li.  1  l-.L', 

(■oiiirii'itntiiin  of.  AM.  .'A',  -i.'."'.  '.-.J^-V  Liii;!.  L'H'.t. 
('■p|i:;ii'-:ii'ii'.  ::i   [■-niiiliiil--'l  '■>'  ;i  -n-oti'l.  1 17». 
rppiir;rr:iii':..!i  ■.;.  1''.'  A.  W. 
'■'iciirr--— rpiiiilliiiK.  Iv-Ji, 
f'oii-mip  t:^  ■■  jnnloii.  1-7^. 
Ic-mh— .  >..    Ill    A.  W.:  ■_--V>7.    •.y,-f-:n\.   I'.T'J. 

B>  m'litviri  ■■.in]nii->;pp!j.  1'.7-.'. 

l:.-viitt;iiL'  ii'i'lippHlj,  -j-".'7. 

■"i-|p.ii.i.  :i  ■■■'   i:i  A.  «'..  ;a-.»>:;41. 

Tiir.'-  iiii.l  {'...•■■  i-p*  .  .^'-.luioti.  ■_"«'■.  ■."•7. 
Ix-|"~:l  \«.i\.  r.«l.., 
lK-l-r-:j.:.-i';  -:!  ■■;,  -■'■7-.I. 
hi-«'>:;;i;p  -   r>-:i.p.v.,;  ..;   1*..;.  1-7".  i-7.'. 
Iii>4ij.|.p,v;o  of  by   r-viiii  JTii"  Hiilliority.  ll.V. 


SpatrafT    roniinnrf, 

nt-i-l.ninir.  lo  thr  i-cvjiidire,  ric^  I'pft, 


Ui^hoiir-rabU-  iIm'I 

Eieciilwl.  11-T«. 

For  frauilulent  rnli^lineiit.  ItS. 

Involve-l  in.  IIM. 
[>L-nii-*a:  t.y  — .  Il^-iaW. 

<.ink-T  a^rlLxtiiMiaLohed  Itkcd  by  •rnlrfr^.  131S- 
I>ti-ul!te<l  ID  .-l^rk.  TV". 

EnlUim-z-n:  iii>>n  rvmLi>i>.in  of.  1^1. 
Eit-n-dinr  nmxiiDiitii  [lUnifluDen^  Wiv.  ]*SI. 

EKc-int-"!— 

PaMoTi  a:i>l  miiieHiiou  ••!  :>li  l<*ai.  l<M)i.  21T& 
Ei«<)-mii>ii  --f.  14-1^.  \Vt}. 

un  Mililiiry  Aiiblrmy  <-a't«tK  SS^. 
EiicniliiiK  lieyond  Ii-riD  n[  rnlUcmMiI.  IMO. 
Eiiirt-wly  -toi'iiiii^  amoanl  n{  rv-ranL  1073i. 
EilcnMoii  of  wniiir  l-y.  2tIA. 
ndil  o(Ii-vr-".  cmfl.-niaiioD  of.  UP  \.  W, 
FonT  Bii>l  t-tl.i-t  of.  1173. 
Foririlun^.  liCT..  i:iT(^l««.  l-W.  I9Pi  I«K.  1»I. 

19C2. 
I^md  i-oiiiliii-l  iiiiiliT.  I'T^ 
[Ili-Kal.  miiitntioji  .if.  -xa. 
ImiinwniDeiil  imlil  fitic  i-pai-l.  V-TX 
Inadf|iiai(-.  iio  ground  f->r  -n^iitd  irial,  aw-. 
In  liini-  of  Mar.  tir..  V*  .\,W.:  ;^i.9i.«L 
IrntiiUr  «n<l  in.^^-r»iivt.  H.V. 
I..—  of  will:  or  «;.-.  I'iiivisxL 
MitiKiiii.-aof.  11-  A.W.;  3il-;i=<',  :i»,-i».j;i5 

Not   invulMnitil  by  kivpinc  aii-innl   imned. 
■M\ 

itf  iuffnofoiun-.  ■Ja,'-i;i. 

(If  militHry  i-.pni;iii— ion.  I'ftiS.  I't^i. 

( Operation  of  in^i-r-inK  f<-rfr:;urc.  JfJi. 

I  mKn  iT"i!i-i;iRiti;iit.  l-A>.  il*:.  '.aT,  ^-ll-SM. 

iinliTof  iiri'Di'ilL-Hiion  n»t  netv*tary  bi  raliditi 

'•'..  1^1. 
(if  iniiiri'-maniii: — 

\-  |oi«y.  !«■■.. 

Exfi>-x-  <li>ii|<|'TovM;  by  txvivwitic  aiilhoriiy, 

Wh.-u  v«!:.l,  JVC.  ^K^>.  1^". 

M  .inir  !■■  '^-  lixoi  by  r.\:,-wini:  authority 
i:i'i:rt:.  i:i7. 

Twt.  o?,x,-.;il;..;.  .p-    IIVV 
Kx-  iltioTl  of.  II  H. 
of  ili-ho!i.pr.)b:.-  pli-ihnrK'-  n  ■  ■ll-iiialiiipall"n 
f.pf  p-'.v;:  .■■ui.l.  yiti-ru   iin.liT  riiiUi)  ^lalw, 

lH;-. 
nf  ■li-ini-*i:— .  1>»..  I-7  A.K-:  l?l.  :e»^K(..  IIW- 
IJiiI.  !'!,'.  1V.± 
to!ifinii,it;..Ti  of.  liitv  K>7A.  W.:  Itfl.  SK-;Cfts 

liy7-ii'».>. 
[llvBi.:.  \V.:' 
l.-i'ii!  >ll-jib'.!:l> ,  i_V:. 
Noli,.-,  f,  WT. 
I>iiii:ii'aii"'p  :rT>i:iiInT  Miiiiiniuit:on.  tXi. 

n-if. 

TAtinK<-lTi-.t  of.  live.  ll»s 


^                              INDKX.                   ^             IMl'j              ^^B 

^^V          KrBlrnri'— ''nntliiiK^. 

Kfnli-urii  ■ml  |igal>Unw>nl — TiinllntiMl,                                            ^^^^H 

^^H                Of  Ki'iK-'ml  iiHIrn'n.  nitiflnnBUnn  tiF.  IIM  A.  W. 

•llir-nil'ii)  lit  n-niiTi'r  rm]>r«l HIT  forte)  1  HIT,  £B\                ^^^^| 

^^B                    (II  (lIUDf»>lUIIVT.  IMd. 

i'niVil 111! loll  lit  <-i>r|icml  |HiiiIit1iRiPtil,  Stl,                             ^^^^| 

^^H              Of  nwpvnnt'ia— 

IIIiiIkIiuk'iH  »t  IihH  uiii)  clialii.  £114                                        ^^^^| 

^^H                      KflMl  iif,  nil  iimmntUigi,  3JT4I. 

I'HUlithRlvllI  tir  ^>l*I'»n<<f  tl)('M>rVlrr.  3113.                            ^^^H 

^^H                      Kxt'^nitwl  in  paf ,  21IT. 

SiTtrlc:«-iirtt'm]iIruiliiii<i(rtill«tiiii-nl,.£(l'i.  1*311.                   ^^^^| 

^^H            ninlon,  ssiA,  su.  l»v-is7l. 

KiMpcutlim  ol,  '£«»,                                                                     ^^^H 

^^H 

iiunUlnivnu.  3SI1.                                          ^^^H 

^^H                  KiitlMi^)  mm  nwnlllnjf,  IMft. 

VnlM  ami  t>|it)n<tlrr,  ZSIU.  2111,  SS13.                                 ^^^| 

^^m                utDcirawHlilnH.  imm. 

n iKiv  Article*  (<l  War  lanmlauirT, "sno,                           ^^^H 

^^V               l'i>>l[iiiiirftiiTiC  <<(  cir^'lllkin.  ASH. 

^^^H 

iloiiiotlon  wlillv  tilnliT.  i:t».  I'TI, 

Knillliil  III  |>r»l>>i'linii  tni1l*i>tianci'<if  ilnlr.'XtlT.                  ^^^^| 

l'r»cm<-h-il  nrmi  kkhwhI  dtr  mitlntlmi  "L  7W 

IlktdtluiMlo  oMiT*,  <ll»<■rvllrl•■l^,  ZA'T.                                     ^^^^1 

A.  W.;  K*- 

I'uiiLitiliiirtil  for  IllliTTonni-r  wUh,  ZSZi.                                     ^^^^| 

1teiUnmi-nt.  citimiliLUrt.'.  i«t»-|«i. 

Rnipii-I  (11  In-  iiIhi-vh-iI  (■■wmnl,  1031.                                      ^^^^H 

Ki'inlwilnti  i>I— 

SiM'fltur  'in  l"^al,  W  A.  vr.;  U.                                                ^^^H 

AtlCT  ii[>|in>val  of,  IMG. 

N^Tfpanli:                                                                               ^^^^| 

By  Tfvlowlinf  nmtiitrtiy.  ■•■S»,  'JSi'i,  SMS.  IIIIS ■ 

In  BiiKlrii-'rr  biiluilttiii,  itrult  'it,  IMS.                                ^^^^| 

HV  pnriim»r>' i"*'fn"V.  MPi. 

(inlnnni-t-.  IHM.  IM.V,  lir»                                                   ^^^| 

Colli  (no  I  UK  piml*hini-nt>,  IMTl. 

ray                                                                                     ^^^H 

:                          Rcvcx-mlliwi  o(,  ntn. 

1^*1  •iiiuKrmMiii't,  W|M,  ■<BX%                                           ^^^H 

'                       K--\irtn«u\A.  ■Ifri.im. 

N*r«BBtii:     rsrv  «J{n>Tr'>*F-n-<uiI,)                                                ^^^^| 

Kovlnluliiif.  XMO. 

OlDi'i-o'.  l<^1,  IM'J.                                                                      ^^^H 

night  fif  •oMltr  ii>- 

PnMli-,  Arrmt  <>f.  )iy  rhil  iiuttiorttliw  wlilK'  on                ^^^H 

ClntlilnK  ulli.Wttnrr  nft'l*^.  W(V  H19. 

null-                                                               ^^^1 

ritudiKi  whiti  iIImUM.  K-rilnK-irBWoltlii*. 

^^^H 

IHt7,  IffiM. 

A(-iwl«tiix,'fflmpiitoil  111  rciircincnt.  SSk                          ^^^H 

Mal|fUli>r>*  «"'l  ■■\p|n«lV<-.  61  A.  W.T  na,  2S1U, 

riiiii|ii'iiMktliin  UiT  vim.  M<>-Ni.l,                                       ^^^^1 

tiilDimun*  ''""1".  iippnrvul  of.  33W. 

KiiTiy  >■<■!*'.  rviIniini'Til,  TJui                                                 ^^^^| 

!                             KUKpPllllldn    i>(.    Ill    A,   Vf,;    Xttl-MI.   M«.   -JS36, 

UiKKvT  and  fHllbfiil  rprtiltkimMit.  3IM,                            ^^^H 

li                                 2KM-2421 

III  Miirinr  (\irp«i1i)ilTii(  ilvil  wm,  ',^.>.                            ^^^^| 

Tt>  i">nAni'(n(?ninii<l  fmfdtiirirf'Mt  iwmr  prtvsl. 

TUinv  yMrs-.  n'tln-tuvnl,  Site,  2t21-£B<.                          ^^H 

IJt^V  I^Ml 

TwL-iity  fi-un'.  2|IiT.                                                            ^^^^| 

Til  iiiiinrif-ini>iil  In  iwliitpoilarr,  Hi  A.  W.:  :9m, 

I'Tiiln-r  fmniliiliitii  i-iilUtiiD-iii.  i<im|iiiii-i|  In  ru-                ^^^^| 

'J9i-SM.  i!!Nl-W«. 

llrtlllt  cllltilvO  UlEQ,  -iSi.                                                  ^^^H 

Tnvvi'l  )i«}'  "I'll  lilUiWitiiiT,  linn, 

^^^1 

Vurliiri""!'  I'f  Tuiiiif,  2M:;. 

PiirliiiiKli,  rvllrMiiiiil.  'tra.                                                 ^^^H 

VuliI  bv  I'tnirlci  mvml,  ■.'IW, 

It)  CuliH.  rrtlrvnu'ui,  TfT".                                               ^^^^| 

Whi'ii  mill  tiv  wliiiDi  ri' ml  CI  111,  31% 

In  IWtu  Rku.  n-llivmiiii.  3£St.                                      ^^^H 

VVhi'ii  iK-j-nti'l  i-iii'inlvi-iniirn't.  Jftll, 

Rvilrvnii'iii  nf  vnlbttnil  iiirn.  3317,  SXt  '£U*.                  ^^^H 

M'lu-ii  iiiiit.  -Ji  .'ii;i 

Mmln:                                                                                   ^^H 

•          SKiilpiiri'  lUiil  |iiinl>hni'»I:    iSn- fiunfjiAiAnit  nml 

Ili>ijraaf.  for cuiirtA-rnafllnl.  VI  A.  W.;  Dll-%1.                 ^^^H 

iruitHi'r-  > 

K<>l-<iir,  iTt-tKtfi.                                                                      ^^^H 

AMUigU:  iiWgal.-£ilO,-£m. 

Nkall  riiDKlruftl  »  maj.  "7.                                                         ^^^^| 

,^nii'lnl  lit  lliiilliiR.SII'J- 

Hhiiir        itmliialilii  Mitrni:                                                                   ^^^^H 

'                              Hralirlliig  or  iiiuikiliH  )■"''> "■''")•  ^1^- 

^^^1 

1'lvil  ■Liiiuti:*  In  rvd-rviiiv  ['•  luitinircor  pun- 

Ktw»  Diiwlr  Iif  pfl«i)iirT\  iMurd  fur  ukf  nf  :irMf,                ^^^^| 

tohitii-nl.^lK. 

^^^1 

(^mulatlvv  piuUlimcinl.  '^rtlT. 

l«lr»l  OiBftr,  <-hl*r:                                                            ^^^1 

Dnlr  iMDi  wtik-h  iitn?nUv«.  eua. 

L'liiiri  H|>[»i|nit5(l  hy.  'IS-                                                    ^^^^1 

iK^-tii-t  firn  Uiii  iidcr  i-xplKtlori  dl  fnlMmcnt, 

^^^^1 

■m\ 

Exini->t<it>  I'-i),  1:KX>.                                                          ^^^H 

ImuTtniruiMim  by  ccmrv-nuirttol,  aauft-SllO, 

KlNaalurr,  fntutnic.  rtr..  lU  A.  W.:  1(».                                         ^^^H 

lilM'trllim  ol  cimrt-miirtlnl  hi  (u.  'S13. 

Kin*  lit*  julJiintnufiDl.  iJM.  .1IA.                                                   ^^^^| 

IXK)'  iif  ini-iiil«iH  III  ■'(■iin  iiH  til  vnKinic.  ^£m 

Klftiiinir  uii  iiihI:                                                                    ^^^^H 

K»-<-9«lvc  tiui]ii>)iiuonb>.  2(13.  SMK  ZtSl 

t<(^riTiiit-t       A.  VI.                                                              ^^^H 

FlnBliljofrxci-tiU-d.  Z*33. 

tlaifiitiw  til  i-luirip-.  Vi.                                                                      ^^^^H 

It)  uKii<w  1)1  1tw<l  Hmll.  ISM. 

Kvl>U>ncp  In  mlilirailon.  hi.                                              ^^^H 

N..1 1>  111'  lai("»*vl  by  niL-M.-  nnk-r,  ',aCL 

KnIllHAiilaii                                                                             ^^^H 

Miihliii!  )!"•>>  I**!  tliiif.  231(1. 

I'tiiiM'tly  ilrllviTi'-t  li>,  iMj.                                                                 ^^^^1 

Mllilar)  tliiT)  HI  n  (iiiiiEaliinrnl.  3S15. 

HvJillpri     It^i'    tMi/tr^   iiuk.-    In-liau   -Atier  or                  ^^^H 

Mltlmttliin  i>f,  Stii  O'Jl.     1  Sri-  runulim^til.  i 

1                                                                                      ^^^^1 

Mutitli  III  ■■tilMirp,  (•mintnii-llini  iif.  '3ia 

An|iiltU<(l  Uy  I'liilwl  Slalm  iiKiri,  inintjioru-                  ^^^^| 

Hot  l«KKl]y  iuipuMtilc  wlUiiniT  Ulal.  JSa.  anU:. 

UIIU.UR.                                                                              ^^H 

A 

■ 

^^^^g       868                                          i>*  DKX.                  ^^^^^^^^^H 

1 

^^^^^^B            SroUttr— (Vin  ti  nuci). 

M«l4l*n*  llon(--ruiitinu«i1                                            ' 

^H 

^^^^H               Amir,  naiumtliui  tu,  IMW.  isW. 

Nallni  Hit  — Coin  t  II  Mil . 

^^^H 

^^^^^^1               Arraiot.  tor  offi'DM  oiHuailtii'tl  bularv  enUfl- 

niniUtor.S3ai,S»l.SW,';si7. 

^^^H 

^^^^^H 

I»iiinU'9  tint  ani4'riiilil«>  Ut  AiHi-lnof  WM.9BB. 

^^^H 

^^^^^B                  Chamril  wllh  crinM*-.  Ml  A. 

UiLM'ot  I'liiuil  Miau*  iir<i>i>nr  iti,  ior  vMkb- 

^^^B 

^^^^^1                t3llfpn;<lilii      ikll<iv>.  7m.. 

lijilitiH'nt  oJ  tinuu-Iii-*.  St*<, 

^1 

^^^^^^B                Oin*1iui.'Uv<- imnlriii.  IhTJ 

M<i[ii-t«r>  iilliiHiiiii'i-  In  IntULiiit-r.  3Stl. 

H 

^^^^^^1                UvcawHi  1  — 

M»lii-fv  nf    ivcliniiHl  rsCaU-a  (■■  U*  |«lit  tu, 

H 

^^^^^H                    UUitn*  lU.-itllL'L 

■«n. 

^^^B 

^^^^^H                    B(T>-<-u,  iu-i»iiiitAt4)lt>'  tor.  127  A.  Vt..  371. 

Ki'iiiilK'iiiUoii  III  iirivjlcpt  (•[,  £12*. 

J^^^l 

^^^^^^1                    Klrvln.  litii-niiin'iil.  I^)  A.  W. 

Riulii  to  r.>i«lnfd  p«y  of  •Ivwrtxri,  SSa/iUl. 

^^^1 

^^^^H             l)tpa«tuwtili[winiiuit'n.  iviit. 

rimiUK  III  Inmalm.  £«». 

^^^H 

^^^^^^B               nnwrilan,  ■iii[i|iiu{<u,  £n»-:£inj. 

Traii>iM>rUllim  furnliiml  b}. 31tt. 

^^^H 

^^^^H               l^rfvitun'  of  fay,  iwj,  IW). 

I'u-  of  <ii]i|>lti'i,  I'll-.,  I>y  ollli-rni  "I,  SHI. 

^^^H 

^^^^^H                 l-'Utftlllvt- trnm  ]t»lli-<-. 

.Nalloliul  VolitnU-cr.  ZHl  ZUi. 

^^^H 

^^^^^^B               liniiiiiflii  tor  rit-ciciiDi-iulhig  punlon,  ixT.'i,  tfCii. 

a>un-iiiiirtiiU.  IX». 

^^^H 

^^^^^^B               liuprvpt-rlx  hi-M  In 

liiuiHli">o[,  iiutMiiiJwii(i.i.nicl««ulWar,2»M. 

^^^H 

^^^^^^1                   iDMUlc.  i'«re  of.  Ill  Mulr  biinifs.  '.£Mil. 

itiHtri-iuon  of  iLriMiaiib.  -aa. 

^^^H 

^^^^^1                Ualillllr  1u  luinlloii.  MCS.  'U7I,  -JiiH. 

Hm-lpta  nnrf  L-xiH-ndilorw,  aui-jam. 

^^^H 

^^^^^^H                Nul  p^ruiltlcl  lu  num-iidrr  !>•  ('It'll  Kiirhnniy, 

»ii|H.'Tvlnloii<>rai'<niiuU,2:fll,'JXU.£>l3. 

^^^H 

^^^^H 

MuiH^rvlaloi)  nf  nOulni.  £1(3. 

^^^H 

^^^^^1                SotiOv  la.  wliMi  apitmllrc.  WO,  IHSl 

T^KDllfin  <•!  liimalr*.  HIH. 

^^^H 

^^^^^1              Olwrli'K  IU'«nl  DPicr.  IMS. 

I'w  •>!  fiiiKb  l>y.  'JXIl  -SMA. 

^^^H 

^^^^^H              IMlrouUlnxiomblinic  Ikmuos.  IKW. 

stMU:Zi:n-'£W. 

^^^H 

^^^^^^H               runJfiii  of  deciMMn],  UiXi,  uot«. 

Abaiiiliiiiiueiil  III  |>r1tn«t{<*  <■'■  SMX 

^^^H 

^^^H 

A|i|>llmli<>li  nliuuiii-tixlotiHloil  lo.  £En, 

^1 

^^^^^1                  AwaJUnx  KWiIl  lit  irfal.  mi. 

fbri.-ii(dliabli-<l!ifildii-M(kiiditailt>ns  iMyuii-itU 

^^^B 

^^^^^H                    AwkULii^  ■.•nlcuru,  UtKi. 

Ut.tSi9 

^^^H 

^^^^^1                    pr>r('urllll(-at«ur  merit.  IWU. 

l^al■l)iMlllIl'l)l  Biid  iiMitnietiMiP(\  WW. 

^^^H 

^^^^^1                  ilovrdeprtviiluf.  I^M 

Kxiiendltiifi'  III  fuiidH.  V£Ht. 

^^^B 

^^^^^H                    III  •rrvtil.  ti-SH. 

l*nxiiJL-iil  lo.  for  care  nl  limiir  Mildten.  ]SW. 

^B 

^^^^^H                  Priur  hi  i<nU«tiu<rni  nr  tniuiiT  In.  IMW, 

I'iiyiiii-iit>  III  Kbit<-  or  T<Tr1b)r>.  jmu. 

^^^H 

^^^^^^M                  R<>st'<niui)ii       ytu'M. 

Salttmtj  f  iiBlla>niP>l: 

^^^H 

^^^^^^B                Puii^hwv  i»(  littid  (Lir  L>urlnl  |ititp»«,  'ilOcl.  ^107. 

l.iiiilliiMoiiiof.  J-XM. 

^^^H 

^^^^^1                 Rr«nli>lvi)  |my.            IUI2- 

Hnilhrrn  ( lalw*  1  HMinlnlum.  m. 

^^^H 

^^^^^^1                Ki-tum  <>l.  Ill  <^lvll  ninbiidty,  «hfii  tuitlni  ImII. 

Hpaln,  i»r  nllli: 

^^^H 

^^^^^B 

('<iiriiii(-iifi>itn-lit  o(,  iViH. 

^1 

^^^^^^M              Itlxbt  lit  iirtr  wlillv  brld  ft*  prtwini-T  nf  mir. 

Ktwcllrilhnii  Mltlna  furlb  K«tl»iu  UI&U  siA 

^^^B 

^^^^H                 "an.  men 

ruu>I(tliuvi: 

^^^H 

^^^^^^M                Malv.  inc..       nrm*.  etc..  22i)-4ttT'S. 

NdI  |>n.>|H.'r.  1.% 

^^^H 

^^^^^B               Kb>|i|uUr<'  "f  [uiy.  ell-.,  xnt-£tHI.  ^M-SlKt, 33K7. 

»pt«i-ltra: 

^^^B 

^^^^^^H               A.-titlii<'l.                to.'ilCT. 

[■nivokiriK.  m..  iS  A.  W.;  W. 

a    ^^1 

^^^^^^H                'llllu  v(.  W  oIuIMdk,  ull  tllwliuict-.  '^fTli. 

»|Hrlufa«td  ATMiia]) 

^^^^^B                TrUI  iir.  iiOtk-T  i-lvll  littll.  « 

MaiU-r  lUMhittlnt  Hi,  IMA. 

^fl 

^^^^^^^1             )iolJI«r>'  llunip: 

Hpi: 

^^^H 

^^^^^1                Adiniialoti        l<r£).liU». 

lH*nitiiiun  ut,  euc-xsM. 

^^^H 

^^^^^H              AikiicnQient  >it  icllrL-it  <il)i>.-«r  Ui.  £{ll. 

Hfaviiitti'n  of  uRvnM-,  'J3IC. 

^^^H 

^^^^^^1                Korti-tlun-*  an'rtiluic  li>.  13M.  uotu. 
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^^^H 

^^^^^^              Naiionnl.  -zun-'saf: 

j^unol  war.  Tlolutiuii.  2M0.£)tIlIBKlL 

^^^H 

^^^^^M                 AmoiMblllcvio  Luwuol  DUlrUlon^ilambU, 

Jdcuitirr  III  amiy  uT  in>ciii]t,  'JiM. 

^^^H 

^^^^^^1                          SXfti. 

MuaC  b«  takun  In  ilasnuiUi  iLtill><l<N  SH7. 

^^^H 

^^^^^H                 UiMn]        iiiuiiulieloiii'rM  lii  luaku  itnilni't* 

MnjIriMH'  (if,  locn. 

^^^H 

^^^^^B                          (or.  233l> 

AiUlliT  w|iiitHUil  Iro-ui  Amiy.  'MA. 

^^^H 

^^^^^^H                   (^iriaiiiuilliiniir  (iimn)*!*  lur  uffli-vnrmlilluK 
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^^^H 

^^^^H                       WI.UXI. 

RUrafUr  Imyi 

^^^H 

^^^^H                  Vamn^rta  tor.  how  enCvn<d  luto^  raw. 

(ii-mrHl.  diDriL-d.  <-1i-..  143Sl 

^^^H 

^^^^^H                               DUplwlCloll  •>!    l-tHlO           llII1IBl».  IXB. 

ManilliHK  .LriBj! 

^^^1 

^^^^^^H                  Kiill<ti'<)  muii,  iii'cuiD|iuiiT  illxi-tinniiil  ItivaJld 

K'-Kulur  .\riiir. 'Jiai. 

^^^H 

^^^^^H                    Nildlrr  ui,  sdl 
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^^^H 
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^^^1 

^^^^^H                 Bsj>piiiliiiin-oj  fiiiii1>,  SXK 

A|>l"'>t>tint'n!  ot  ^(iluni<H-r  rtlticvni  HtU. 

^^^H 
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^^^H 

^^^^^H                   Vuuib,  itupjui^tB,  SUt. 
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1 
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^^H            Aiiiliurily  i>f,  t"  vn-i-l  i>ri<lxc.  Ml. 
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^^^^^     lUwtorurliiri  f  •  •')iUxn>)il|>.  IttJ.  IHT^ 
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^^^^^L    R«fUn'<l  l-uIImk1  tnvuh-Oillns<>m''i>lii,  iKia 

sali-»(.     \SevS(il'itft>iiutriHafa  SltrrK>                            ^^^H 

^^^^^V    Suldton*  tlomt.  lurnipnt*  ■•*.  2M0. 

lininncr'l   "f  i>ii<iiilt«lik'.  tti«|n-ll»»i   tJ.    SWI.                   ^^^^| 

^^^^^     TKUtfiin        n:C-HM 
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Dvilpli'iti  or  ilftouup^l.  snuiiiuUi^iiliiy.  3K\.                        ^^^H 

^^H            Ktab>n«Dl  uf  »rra»Ml: 
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^H                .^rliiil— loll  Mf  tu'-iK  |[i.  '.z^i;;.  •a:<t. 

^^H 
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^^H              tDronxtelvnl  wtlti  |>lru.  IWU.  lOlU 

lTTi|>ri>vriiiriilur  flTi-rcatiil  lutflKint.  I4IH.                          ^^^^| 

^^H             KmitTP  Hiiil  jirivllfKv  i>r.  fUA  Z»L 

KniUvirli'irK^ni  •>(.  (0  A.  W                                                      ^^^^| 

^^H            Pi-mtnnl  AllATk*  (>r  <1lHri>Njin-lft)i  ihrvumrt  In, 

Ijtn-ony  of.  «>  A  W  ;  113.                                                 ^^^H 

^H                    KIM. 

MlMii>|in>iirlHiliiii  'jI.  ni  A.W.:  Mfl.                                  ^^^| 

^^H              I'i>)iU('hCIi<ii  •>!  lniprv>[HT.  iidc'it^  nt.  'UTt^ 

'irdnnm-^.  rt-iumk  i.i.  ixr..                                               ^^^H 

^^B              K<.IiiU>>n  lovXiliDif.  'a^£.  ■ilKli. 

t'Miall}'  [ur  )iiM<  -ir  <luiiut«i-  b>,  Ih  A.  W.                           ^^^^| 

^^^V                RIk>iI  III  I'nMi-llllrrll  1i>  i-IibIiik  nlicllllirlll.WA. 

Hi'rrlvllltc  Ii>|<Ih1|[<-.  rU'  ,au  A.  ft*.                                            ^^^f 

^^H           HttWinPiit  i>(  ■rrrlr*! 

"  rnHilMlvli*,  "  I  lull  n  (111  III  >i(,  £rf!f.'£!M^                                   ^^^^| 

^^P            Ailml>*il«ii  •>[,  lio  Lvio^nrv,  aHV. 

I'n^m  Ici-nbUr,  imnxHlIi'D  «(,  V9>l.  £KS.                          ^^^H 

^^m                S'lii  iiiliiiUnili;  jirrwnt  chnmclif.  laX. 

t)ii1«blviin-,  addltkin  Uinmi  .it.  3»»-SS»t.                           ^^^f 

^H^           HiUlalr: 

MopiHWO!     <t4(1<  JMv.)                                                                            ^^^H 

^^ft         ruiminiciiiiti  <ir.  z^^-^s»». 

AksIii"!  •■If  i-lt.  IMI.                                                                              ^^^I 

^^H              T(-rriU>r<Ml.  i>|H-ni[tiiii  tif,  iin  inllllarjr  n«»n-ii- 

All'in  ntxi-*  rif  nillicm.'*.  XMX                                                  ^^^^| 

^^1                   dun.  H-W. 

Am-iin  to  I'lLlltxl  ^UUf.  ICM.                                                  ^^^H 

^^H              Cuti«lrtii'ii<il>  »F— 

A.'  iiiDib-liiii'-lit  (iir  iin  (ift(>nir.  '£tTT.                                        ^^^^H 

^^^                  Ap|ini]>riiitl<iii  iii'di,  It'm. 

Auitii'rlit'  (iir.  '::iTi.  triA-xm.  vbn-iaia.                             ^^^M 

(                           AnlrUmf  Wftl.aiT. 

rtUlin  I<>ru1[iii<')i>.'/Jra.                                                             ^^^H 

1                           "AutliKrlu^"  liinil  iir  r^'riKn-v. SSMl. 

ItaiiUKP <li>i».*  Ill  imklii'  iirupcsly.  ZffT.                                   ^^^^| 

<^iiign>]VihiliHl  i1i.-tiHli>  nam II  »lil  (■>.  £«t. 

|>iH'<ii>i«l  nllli-i-n.  HC/i.                                                                       ^^^^H 

tUHllMllon  bvlwovn  "MlltliiitUli"!"  flUll  -'<1i- 

l>iipi'"ll»  h-t  mrrkcnjlliv.  -aTfi.                                                 ^^^1 

nwtM,"  awo. 

llbliliKUl>li«l  from  (liir  or  hirti-iluri'.  ZITT.                                ^^^^| 

KITiii-r  i)t.  In  Fii*lvIiiK  hirninr  liiKblHllnli.  'JliH. 

Knimi-iiiiv  imyirirul  •■(  ■■IvIlUii  t-Kil'I'iin'.  JXfVi.                    ^^^^U 

iHUKii'i-xf  rtniiulwl'itKit  ■•rfiirilalr. ':a(4!. 

y.nf-vn*i-fi  mal  r>r 'litin-innMlAl.ziKi. -,£G>.'>.                    ^^^1 

"M«y  lii.lcttiu-,  SWi. 

Vfn  lll<i{iill>  m-rlvtvl  liy  u  L'.  :<.  niiiHil,  ntlinil                      ^^^^| 

I>riii<-I |il<'  HJt  111  iiiijiiiiiinllun  'il  Uiiip,  -OfK. 

.•IlK-rr    -aid.                                                                                                    ^^^^ 

l{>-liiiiiiK  ['•  ti'.trrhuri-  i>l  •iig>|ilii-«iiflr'r  n'lvrr~ 

nrti.  ii><li>'lliu[iil*h<-(l  fnim.  l3Tu.                                       ^^^H 

tmini'ril,  aitii'i. 

Fi>r  uhM'ii'i-  viltlxiiil  ti'iivi-,  -HJ}.                                             ^^^^M 

Rcn|ii'Uit>)(  "'  ■fillclQi'lil.  it'*. 

Fur  liii)utilHltn«>  111  rnlli-ii  Mmtr*-,  VBU.                                     ^^^^| 

Ki-i^uin'mciil*  iml  t'l  be  vnrUil,  -JlUii, 

rni  low  ol  |»yl  FXrhutiKi'  fiindH.  a)l8.vaM.                         ^^^H 

whi-ii  iiiftn.ifci..n'.  a<s».'aaH.  -.±)r4--j:t<n. 

I^nlillll)  iBiltm-fl  nil  fiinni-r  rnlMuwnl.  inc.                     ^^^1 

1                     Fur  rfnioniilim.  ''ir..  of  illoml.vrLql  ijini'i'nt — 

Ijiaa                                                                                                                ^^^^H 

ADiendmi^iiI  of  ri-rnnl  (il  iHmiiUm].  -ain. 

Hnlii'ry  runit*.  fiHi                                               ^^^^^| 

AppainUiiK  pnvriT  t»Biii1utriiu>.  2Vi;. 

riiiifl*  '£X*t                                            ^^^^^^H 

Dli>inl<M»l  .-flicT.  ia«7  rwu,  iiour,  bits. 

II>a|-IUI  rillKlH,  ZflH.                                                                     ^^^H 

l]i>luiriibUMll.->')iiirxi-l"ili'mil)Bml<.nir>r<r.-J3KK 

Ol  "  •liliillii'il      pay.  'j:tTN.                                                                   ^^^H 

Nini  1*1)11  liiruiiiiii-r  Mllh  n-r|iilniili-l>la«f  IVtii- 

Ot  [•»>-  In  fnvuriil  ihIIhi,  31.                                                     ^^^^| 

■Ululluii,  taen,  XITU,  237S. 

III!                                                                                                  ^^^^1 

omp«»— 

Hmrilvn.  -an,  sxn^                                                       ^^^H 

Jlfnai-onl  tif  rmir.  'illTO. 

IvrHiDBl  [nili'liiiiliiiin.  ;mL                                                  ^^^^| 

Etniiii'uiial}'  njiKti-nnt  ciiil.  'Sno-W73. 

I'rlvati-  rlulin,  AVI.                                                                  ^^^H 

vrroTuctully  lUomlivi'-l.  ■SIT6. 

HAIt-  of.  XiHT.                                                                                 ^^^1 

I'liy  nnd  iilVnijirirM  iiiiilpr,  2(71 

Ti>l<-llllli>irw  luiKj  (Mt-hiilwo  iinil  nihcT  fltllib                    ^^^^| 

tU'sturailoii,  l>y  t'rvildiritt.  >•(  (onui-r  <iinn*r 

UM.  iioti-.  \VJ^.  H'Ji.                                                           ^^^M 

'I'll  rrlijihiim-  Ihc  t'lilU^  HbUiok,  13.                                         ^^^H 
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KlilMtilciUiui,  rJ61. 

ScHsinn  of  coiirt-i-ni'irliHl  on.  1010. 
SappTBanrrBr)'  IIhI: 

.Vppoiiilmi'iit  to  varancliv  of  oflloeni  on,  2VJ}. 

KliClit"  of  offii'i-n  on.  -iVi'. 

TninnliT  of  oUii'LTH  to,  2407. 
Supirnumrrar]'  oCrrr: 

Ki'i'ommlKi  I  lining.  *2I'2N. 
SnprrlotFndpal  of  Indlsn  Affair*: 

Aiilhority  In  lIci'TiM!  tniclc.  I19». 
SapprlBtrndpBt  ot  .HIIItarT  ArBdenr! 

I'lliilshmi'iit  of  i-iwli'li'.  (V*. 
KBprrlnlrHdriit  of  .\all»Bal  OnMerj.  17CG.  I7C7: 

JiiriHilli'lidii  oviT.  ICi". 
Kupprlor  nlllrpr: 

Ak  iiwI  tti  nrtk'li'M  nf  war.  iiK-nnx  i^mmbviloncd 
oflk'tT.  Hi. 

!)iMilx--Hi-ni-f  of  onlcrti  nf.  -21  A.  W.:  22-30. 

Iiistlnijitlshi'i]  fmm  coiiiniiiiirlln);  offlrfr.  20. 

Form  of  I'hantc  nf  strikJiiK.  clc.  19. 
NnpplrnitiiilBl  niDtrBrtH,  <JOk.  gm.  9I1-9IT,  9i»,  929. 
KappllPH,  rir., ; 

(^oiitniiW  for, '2301. 

lifllvury  of,  uflwl  nn  apiiro)iriatli)nH,  437. 

Knr  War  I>('|iHrtnit^tit,  M9. 

IwtuHl  lo  ilorm  xiitTurtTx.  '23U(i. 

Mt'lhody  of  iiiin-hHxinK.  XW, 

-W'ri'Mi.iry.  i-oiiiniiii'  tor,  »*. 

I'lirrhiuH'  iiftiT  BtlvcTtisi'ment,  23iw>. 

riinOm«>  of  pii(i'nl(.-<l  iirtii'le*,  IWO. 

Knr  fiiipnivt'tiU'iii  ot  rivorBaml  harboni,  rt^ports 
ol  iniri'liiLHCN,  1496. 

Kor  yiinrti'min«tur'M  nii<l  Siilwl.sUi|H'f   Itepart- 
menU,  Shu. 
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Kirctf:    (See  Ointmii.) 
Army  iifllcor  !l^.  -i;f6. 

Assent  of,  lo  miiiiTiul  rhuriKCH  In  (Kiiitnwt,  WW, 
Can  nut  iiuall/y  liiw  obligHllon,  .VIS. 
Certilicute lui to hufflcicncy  ut,  53a. 
Diiip<'nitiii{[  wlLh,  511,  590. 
Dit^pi-iiNinic  will)  tionil.  .'>T7,  .'itK*. 
Divinltm  iif  reiipoiii'lbillly  butwL.t'ii  iilil  mid  new. 

.Vie.  w", 

JUMlltli.'iktloD  [>[,  537,  .MtS,  TvUI,  iiSl,  r>.'>U. 

MHrrli>d  wnninii  a«,  .ViO. 

Mi'mbcnif  Omgrnw  HJ'.  ST-I. 

McmlHT  of  Iitmily  an,  fn'i'l. 

Not  llAblc  f[  lilil  ix  wlttiilniwii  bi'fon;  nct^-pt- 

ance,  870,  note. 
Ubilb'atlon  ii[,  535,  hVf. 
Oil  (iHnnn;ti)r'!i  homl,  con-sciil  to  jiui',  91K. 
WitlihotdlnK  of  fiindH  dui-  contmrton  (o  iii- 

iltniinlfv.  'Xti. 

Ruli'usinj;  of.  ,M'J,  ."iM.  .Viti.  HVi. 

To  1)0  bimml  juinily  ami  aeviinilly,  cU;..  .liat. 

-Vili. 
Withilrnwitl  iif,  iVii. 
SarrlT  rumpaHlm: 

Fiimiifiiit  Hiati'mi'iit  of,  ("lOO. 
Foreign,  fiOt. 
Iinicmnity  lo.  .'iW. 
fapt-fN  n-rjiiirud  lo  lir  (ilt.il  by,  .WS. 
Knrptj  on  iMinil: 
A<'i-fiilaiiff  <)[,  577. 
Jllslitinitionof,  h". 
SorKPftim:   (Sisj   .{•■liHi/  iiitKifliint  nr  nmtnui   tnr- 
•jii'iiie. ) 
Awing  iLv.iiBtiiT[i  or  I'oiilrail,  Ki  A.  W.:  asi-iWl. 
Act  of  M.iy  11,  1J*'.W.  ;W).  :iUO. 
Anirniibibly  I<i  military  jiiHMlii.|jiiii  In  thni: 

of  mir.  3-M,  :i.Vi. 
Aiitborily  lo  I'rnpluy,  :Ki.  *«,  nnti.'. 
Iliiriiil  vx]H-tii'i's,  *«.  (11. 1  v. 
Clin   not  111'  i-cmi|ii''1<'il  to  n  nmin   in  ^.Tvii'i' 

iifliTi'XliimliurL  ol  iimtmrt.  ;i'Jl. 
rlvitiiiii  iibysii'lim,  not  M.rvlii);  witli  it  luili- 

tiiry  fiiri'i'.  cli..,  :«N. 
('cmiiniilinion  <if  iiiiiirCT',  o'^'J. 
('iiin|icn>iLliitn.  ".Mil. 
<'oin|i('nHiLtioii  for  I'lLlinlcil  niiiii  (.'nijiloyiil  il>.. 

■ill, 
Imiy.  jiiiy,  etc,  :l)i.">. 
Krill-li  •!  nit'ii  i'ni|iliiyi'<l  ii>,  :t^4i. 
Ktilllli.'llo— 
r<-r  (liini  nllowiuiii..   rXi-.,   n>   wlttu-Ms   on 

i-oiirl-iiiiirtiiil,  :wi. 
I'linbiiM'  fni'l  from  tJniirliTinHsii.r'sIlciiiirt- 
mrnl.  :IW. 
Ifiiw  no  mlliliiry  nmk  or  -ihIih.  ;wi. 
Mik-iiKc,  :WJ*,  TioI<.. 
Not  fliuibk'— 
Kor  mt'dal  of  honor,  lii-il. 
Ki>r(lcliillaKmciiilH'ro(  Hniilitiiry  court, SJil, 
Not  cut ii lull  lolK-nclit  of  Hi-i  of  .Mnrch:t,  IHH."), 

;!.*7. 
Not   niilitiiry  oflliiT!',  llrxicoinliiissiotiiHl  olli- 

ccr,-,  or  [irlvntcs,  S.S1,  ■,X^.  :!,•«(,  note. 
Nut  subject  lo  military  orders  in  ([<!ncral,:p*l. 


S II  rn-onii — <  'on  tl  1 1  in.^  1 . 
AmsUIiiiii,  iipiHihitniciit  of.  to  nmk  of  i-»)i1iiltl, 
111. 
1>niniotli>iis  of,  by  o|>cnilioii  of  law,  .ilTi. 
Kt'tativc  ninlcof,  5'.>>i, 
Karrendrr; 

roinjH'llln),',  j;i  A,  W. 
NaiiprnhlOB; 
Allowance  for— 
Fiu-l,  i;)I«. 

Rent  of  niiarturs,  2I1K, 
Arrest  or  coil  11  nenunt  not  lni|illi.it  by.:^lt4.'Jl'.'t. 
Coinintiiatii>ii  of  dfiinilssul  lo,  'Jllii,  'iil'j. 
EfTei'lof— 
As  to  [iromollon.  '2iW-'l\Vl. 
On  Ncli-ction  of  i[i]iirli.'rs,  'HV2. 
On  riithl  of  |ircccilenci>,  ilVl. 
Kxeeiitlon  of  sentence  of,  '211 1, 
Konigc  for  hor-'i's,  UI'Jl. 
Forfcilurc  of  [my  by  senleiicc  cif,  -HIT. 
Krotn  Mlliliiry  .Veiidi-niy.  -JUii. 
from  ntiik  — 
As  altecllut;  ollii-c,  JUm,  ■H\  1. 
Niillireot,  ■2l(»<. 
llI(-(;iLt  iidriillims  In  sentence  of,  "Jill,  'HW 
lA'iive  of  iilK-i.ncc  iiiiiler.  '241 1. 
LiiKsof  Uli.'slnviilvMl  lii,  iXW. 
Nnneonimlssioncd  olbecrs,  'H'J^,  note. 
Of  rifUcers'  |jiiy  and  citiohiineiits,  ml  .\.  W. 
Officers  sill'jeet  lo  military  control,  'J4l.1l. 
Of  M'lili'nec  of  <li>ath  finil  dismissal.  111  .\.\V.; 

;«li-:in. 
I'hv  and  iillouanccs  nrnlcr,  :11I5,  2I1N. 
I'ay  liol  forfi-iltsl  by  liiiplli'Mtioli.  ■IVil. 
IVrforMiiinre  of  duties  by  ollieer  iindiT,  '21^1. 
Tost  eoniniiindcr  iitidcr,  2113, 
Rcniis>-ion  or  li'rniinution  of  H'nlence.  ^I'JU, 
Rdcnlioii  of  iinartei^,  ■HVi-llV-i. 
IliKbl  to  iilloivances  not  iilTcelisI  by,  LillH. 
Kiflbt  tiMHiarters  tindir,  U'U'2. 
Senienic  of.  eirec'I  on  [..'(  moiiim,  LTl7(l, 
Statu-  of  otllcer  under  ,-enleriei.  of,  LJll'.l, 
Wben  H-Tileiice  takes  ellcet,  ^IIU. 
SnuriiH  of  uDlrcra: 

DeiirlviliKof,  (^'^  .\.W, 
Tarllrs,  ravnlry : 

Sale  of  imblleatlon  rl^bts,  -JtM). 
Tirlile'K  case; 

lii-eharKc  on  bubeji...  isirpn-,  1  l:is,  iioti'. 
Tarud  prartlrei 

.\  |i]iro|irlutlon  for,  W: 
TatliKiins,  dr.,  W  A.\t^ 
Tail 
.Sgrtlnst  enemy  Jiislltied  by  law  of  war,  l'i75, 

I'Al. 

Hy  territory  on  bc..r  on  milltiiry  re-erviilioli, 

i!4:tU. 
?:nlisted  men,  L'n'J. 

K.teliilitloii  by  ec"ioii  nf  jiiriwli'  liini,  (". 
K\eiM]Jtioii  of  I'nited  Siiite-.  n^'inlsand  hisini- 

luenls  in  Territory.  7'.i7. 
Kx-siildiers  not  e\em[it  from.  ^1VJ^*. 
Fort  Porter  MUitiiry  lieservalion  e.veiniit  fnim. 

■213.1. 
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Tax — Cniitlnued. 

KiirtShiTliiHii,  111.,  Military  Ri-Ncrvaliim  oxiimi't 
[mm,  2t3-\ 

Uli'tral  Ifvy  nil  milltHry  rt'scrvatiiiMK,  ilM. 

Inmateiif  Niitioniil  Vnluntoi'T  Hume  licit  ext;in|>t 
from.  2429. 

Jin'kBiiii  BarriiL-ks.  iju.  MillUrj-Ki.'m.TVHlioiiL'x- 
C'Tiipl  frtim,  24;M>. 

Lliibllity  ..t  miliuiry  ptrwinn.  ■J4iV2-l2«. 

LiBbility  of  imM  cxi'Iiuhk.'  Ui,  '-'012,  2014. 

LiiLbillly  li>,  nflt-t-ted  Uj"  I'li'Vliiii  'Jl  jiirlBdittloii, 
■21-JS. 

MiliWr}-  luniN  111  CHlldirnlH  (.-Xi'itiiii  [mm.  '2l'M. 

Xfttiimiil  (■('inrItTy.I'hlladi'.l|ihltt,uxi.'mptfr<im. 
at36. 

omcf-rs, 'JI7y. 

On  l>e<T*ilcliiii  milltiiry  rii*;rviilici!iH.24;(0-a4:!2. 

On  ctpin'  jiLiM  In  finiU'i-n>,  "J IS"-. 

On  [HTsimsor  pniporty  on  military  ri;si.'n-atioiiii, 
243. 

On  jiriviilf  priiperty  In  natloiitil  parks,  24*1. 

On  Hngiir  [luri'liajii'il  In  I'lirtrj  lUco,  243li. 

On  I'niliil  Sltitos  Itind  in  HI.  Paul,  Minn.,  24:Hi. 

I'Bv  iif  inlUl«ryi>crwjnsoxL'mpt  fr(im,a42fi,2i2il. 

renMiiinow  n<it  txcmpt  {n)m,  2429. 

I'lTwinal  pniperty  of  offii'iTorMDWIiT,  2-l-."i. 

I'oul  exchanges  not  liablu  for  lix'iil  nr  muiili'!- 
l«il.  2436. 

Klght  of  Stati-  to.  243-V 

Shiloh  Nfttiiinfll   MUltnry  I'ark  oxEm|>t  from, 
2436. 

I'nlted  Slalos,  fur  «ilu  of  Imer  at  cHiiUitii,  21W, 
lAai.  nolf. 
TrkmaUm: 

Civilian,  cook  fiir,  2K. 

K.xira-rtmy  i«ty.  13:W. 

Trial  o[.  UK.'. 
TrlPKraniH: 

ApplylliK  for  Ifavew  iif  iiliwiii.i',  477. 

Kvl'li'nn-,  12(fi,  I29IJ. 

Ri'criiilinK  volunttt-rt.  17^. 
Trlr«r>p)i  oprratani: 

KMni-duty  [Miy.  1331. 

Trial  nf,  lii'J. 
Term  iif  rnllKlmrnt,  12r>'J. 
TFrnilnallnn  of  iriTr  of  aliM>nrr,  ]^l>. 
Teanrr  iif  olflrf  In  K<-|inl>r  Atihj.  2160. 
TFrrllurlal : 

Mililary  iifTi.'n-*i(  not,  Iil'J. 
Trrrltiirj':      i.Stt-  Iiulian  Tirrilonj.) 

ArniH,  I'tc,,  Issued  for  militia  of,  1":^*,  17.13, 

(~omi>llau<'i;of  military'  pcMfouK  witb  suIiihi'Iuih, 
'Jl;W. 

Itclineil,  741,  niite. 

Hnl.linBiilln'o  In,  IWI. 

Juriiulietion  hvit  milliiiry  iwrwins,  -.'Ufx. 

Milltury  jH'rviUH  suliji-il  lo  i-riminal  laws,  -2137. 

Mililliiiif,  I7:w.l7:w.  I7l:l. 

(ijii'niliiin  of  siaiiilifion  military  nfUTvnliou, 
■J4:!y. 

rr.ilill.ilinN.  Mili:  of  Inlo.xiiant-.  -'.'-N. 

Halu  (if  liituxleanls  to  Indians.  '^i:vj. 


Terrll«rj — ('j)nliuue<i. 
SiiidkTs'  Homes — 

EsUlilliltraent  u(,.2;i39. 

I'ttymoiit.-t  to,  2340. 
Stivoreignty  over  restervL-d  landii,  2430. 
Taxation,  '.'427-2430. 
TrHtlDoii)r: 
Given  on  n  pivviuiu  trla!,  etc.,  l'2i)l. 
High  oftlclal,  how  taken,  2169. 
Ilitroduetlou  o[— 

Afier  elose  of  caae.  1001, 1002. 

AfHT  plea  o[  guilty,  »l,  1002. 
SliHllfieatlon,  2472. 
Not  taken  on  revision,  22.^3. 
On  military  IrJalx,  latitude  III  Introducf ion  of, 

12S.'i. 

Tlf  tol*:     (See  Voir  of  rtmrt.) 
Effect  of,  •.>4."Hi. 
StalemiTit  ri[.  |[i  n'eont.  1304. 

TlmtM-r: 

rutting  of,  OH  military  rcwrvationn.  1702,  170S, 
171.^ 

.Stie  of,  on  niililary  reHervatloiiH,  1716. 

I'se  o(,  l)y  jioHt  iradLT,  2033, 
TlHC: 

OimpulAilon  of,  for  TeunllKtmt'iit,  2ir>4,  'JhW. 
TImfkrrprr: 

Ordnanei;  sergeant  iin.  INKFi. 
Time  of  prarp; 

nLimKialn.  eonflmiatlnn  <•[,  OU,  1U6  A.  \\.:  :I36, 
337. 

Enlistment  during,  VJT!. 

Kxlru-duiy  pay,  134,2. 

Keenll.slment.  ai.V.. 
Time  of  nar: 

Appointment  of  general  eourts-marlial,  73  A. 
IV.;  197. 

l>ea(h  Nenteiu'es,  eonfirmati<m  iif,  lOfi  A.  W. 

nlamlwtul.i,  eonHrmntion  of,  107  A.  W.;  33H. 

Extra-iluly  fmy,  1339,  1341,  1342. 
Title  lolanilx: 

Cimnsel  lo  examine,  UW. 
Title  t<i  rral  proprrljr  darlsf  nllltar)^  orrapatloii, 

1579. 
Toll: 

lllegai  levying  on  vtMtoelii,  1790. 
Torta  of  (iiitrriimpnt  atrentai 

Kesi">ii>ilbility  for.  7K4. 
Trading  nllh  rnemjt.  (K).  lil. 
TranMfer: 

Krotn  Volunteer  to  Regular  Army,  432. 

Of  elalm.i.  90:1. 

Of  jiay  aeeouiits,  14.'>-147. 

Of  pniperly  ptiri'tiased  fn)iii  aii|>ru]>riHtioii,  IM. 

Hank  alli-iied  !iy,  2127. 
T  rani  porta  II  nn : 

Contrnets  for,  Mw. 

Kxpi'iises,  reimbursement  of.  1967. 

For  elerks  and  inessengi'm.  H09. 

KuniWied    by    Soldiers'    Home    lo   neeily   di»- 
ebarKt-'l  W'lilier,  2;t3li. 

Of  elerks  for  duly  with  triK'jw  In  lielil,  )tl4. 
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TranHporlaf  lira — <  'ont  In  mil . 
or  Ijiiliiiii-,  ir<l. 

Of  n'mniii"  rif  iidiriTH  mid  i-iilisliil  nii'ii.  <79. 
cmii'iTs"  iiorvir..  1'J.V^,  I'JTi:!. 
On  iKroiiTil  ul  ik'xrrlloli.  lW-\   IIN'xi.  1UV»,   lUTU. 

lOM,  lOS'.l. 
I'rlruiiifrx  In  |icni[cntlary.  1471. 
Siililirriii-iiultii'il  liy  f.  S.  iimrt,  IWii. 
1..  iiltirc  .if  fnUwImclit.  I'JI9. 
Tri  [.riM-un-  iirtlficlal  liml*,  IHIM. 
TraiiNpiirlH: 
Kni|iloyiH.'«,  fti-.,  iriul  ol.  hV2. 
Ill  hiirlxir.  jiiri-riiftlim  nvi-r  iTimf  commitU^ 

im,  7.'rti. 
Hiimniciiis  wn'cl  on  offi<>or)i  im  iHunl  i>f.  TtiO. 
Travel  ■lIowaRrc  IKU.  IICN.  IITI.  MM.  1S7K,  14-23, 
1147.   1««,    mitf.    191S-IW1.   1M.V19SI,  I'Jfilt- 
I'JOT; 

Kiirft'Hiirv  (if— 
By  i]l-tlmw  wilhout  honiir,  IIS!.  IIM. 
Ii,v  iliKhimiirublt'  clisi-hiirKc.  Iltv. 
I'lHUi  ilisclinrKi'  fur .lisubillly.  i-li„  1131  1184. 
WiiiviTof,  nix.niUw'haniri'by  wiiyiif  favor,  1171. 
TriTrl  pajr:     iS<-i'  Triii/l'ill'iir'iHfr.i 
TraTpltnr  pipf  iiki-h: 
Ot(illlr-rrsnIli.'iirllii({  i-onrtn.  447. 
Uivcr  I'liniiiilwl'inK,  alliiHiiiicc.H.  TJn\. 
Tri'iKuT]  llpparlineDl:  isw  I'ulJii-  m.ivi'nA 
rn.T  in  of  fuiiiln,  ■JlO'i. 
i»<-i.is  to  iTniii-"!  siMii-h,  aw;. 

KxcliunHi'  of  |iiil)lii-  j>roi"Ttv.  -Jiiu:!. 

Forijicl  clii'ck,  liiibility  f<ir  [iiiyini-nl  on,  1410. 

llirt'ofliiiU'tiiiiO',  :U(U. 

I'liynii-nt  of  |iiililli'  iiioin-y  ititii  Tri'iLiiiry,  'UMi. 

aiss. 

riiMIi'  iiiDiicy  jHii'l   into,  II-,  iiiiwi'lliiiit'iiii?!  ri'- 
ctititw.  ■-'(IK!,  iiK-i. 
TrfM: 

I'tiltitiK  n(.  oti   mllllnry   nwrviitioii.   ]T<U,IT(L><, 

ITl'i, 
Siilc  III,  nil  niilluiry  Ti-4iTviition,  17ir>. 
TrpipanHi 
On  ImUiiii  I'onnlry  i>r  n-surviitlim.  4H7. 
On   iiiililiiry  n-!HTviHii<ii.  17(NI,  17(H.   I7l:t-I7ir.. 

1717. 
On  niitiiiniil  cvnu'UTy,  I7ty:. 
Trl.l: 
.\i'('>is<'<l  nol  I'lititli'tl  to.  Ity  court-miirtlal,  l!4'IU. 
Ad'T -iimnill'in   friim   MtTvk'o,  llrtbillly  In,  117, 

IIK. 
AlK'».'in;;  prcTlons,  not  plenillnK iin  oITi'Iim',  I'd. 
.\rr.'-l  nnl  u-wi-iilliil  In,  Hti. 
t'tiiir(-iiiiirti)it,  ri^hl  of  ncciispil  tii,  '2140. 
Civil  imii  liiililiiry,  fur  Mimi!  (iflflLW,  ;»)(i..'10!i. 
('Ill i 111  for  l■l-,^  'i(  Hiiii^'H  liy,  77U. 
Id'liiy  in  jiri'fiTiliii;  I'hiirm',  Til. 
EfTtrC  ill   Ki'i'iiiiii;  iii'cumiI  ir..ni.-cl  'IlirinR,  iHl. 
Kiir  lU'MTiii.ii   fr<iiM   .\miy  nf  it  'UftTtiT   fnini 

Murine  (■i>r|>-,  HWT. 
ln>iiriily  nf  m-i'ii.'.i-.l,  i-it.'i-t  of,  l.'il,'i,  l.ilil. 
Liiiliiliiy  111— 
.\fiir  i'\iilrii(i>in  of  i.Tm  of  fnllKliiii'nt,  ;I17. 
AfUT  N'lmrnlliin  fnini  wtvIci-,  317. 


TrUlh— ('onilnuiil. 

MiU'ujri'of  oHl.'.T  iinlrnil  |o  Hiu-nil  own,  lti7L!, 

v.-«,  I7w;. 

(If  otlU-iT,  liiiH'  iif,  71  A.  W. 

H.wtvmemi'nl.'JItw;. 

I'mi'iiliiiKK  nut  umountlnx  lo.  :<iv>,,tl:l. 

Referring  i-hHrfim  for.  719. 

RtTtorutiun  uf  ifiiM.Ttvr  to  iliity  without.  Tl)-72, 
llN»,10!M,llU3,irZl 

R(;lir«Hl  t-nllKU-il  men  by  rimrt-nittrtlal.  '^!M. 

Rflln-d  iiffipcr,  laOO, 

HfViHlon  record  of,  224tf-22fi2,'J2.M-±i(i8. 

Sjiy,  umenftlillity  to,  2346-^351. 

Tlnie  (or,  atlor  offeasi',  319. 
Trird  twice  I«r  urn*  Affpaitr,  VU  A.  W.;  :«»-3i:i. 
Troop*: 

Bow  paid.  19'J4. 

Snbjfct  lo  artli-Ut)  of  war,  \H  A.  W. 

Twlrr  tB  jFnpardjr,  102  A.  W.:  Ifa.JtaSM. 
Trpfwrltrr: 

Enll<'ti-d  man.  cxtni-iliily  jMy,  VSKi. 
■'■awtlininl  olBrprt 

DiHmlwa]  of,  1217. 
rnrxpendfd  iMluirr  «r  spprnprtattoH;     (Her  Ap- 

pniiirititiim.] 
Vnf.  of.  HW. 
■'■Iforn: 
ORli'iT  dniiik.  diivinl<Tly,  <■[■'. .  whtU-  in,  how 
(■liaric'<l.  l--t-l:ll. 
I'BllrdSUtrii: 
.\nsig-nmcni  |iiiti>nl  rinht,  1»«n. 
Blind  of  iiulvniuity,  J^mO. 
Lialiiliiy  for  iiw  nf  [uLtL-nt,  IfWO. 

I'sf  of  jmllTlt  111  llfliciT,   IMN7. 

rnllril  Statrn  Army:     itiiv  .Iriu.u  and  Offin:) 

I  iHiiiT.  liolilinK  I'lvll  iiIliiT.  I.MJ-INII?. 
rntlcil  Stalrn  Turn  m  1  hhI our r: 

Dlschiirgi;  of  aniiy  di-wrlcr,  ^-Jl-J, 

Jurl.'iilictiimof,  2442. 
I'nllrd  KtalcH  diuri: 

Wrilsiif  linliniKcoriins,  1  ll;i. 
t'lilliiuldalpd  daroazpH: 

CiintrHc'I,  7'i'J-77;l,  'JlT. 
raivri'lrfalili'  prii|MTt)': 

[ni-iicctiiili  lit.  I  IW'i. 
liiHultalilr  hl(iri-s: 

IH'liilllinn  iirid  ili^|m>i(ioii,  2'27'.i-22«l . 
Ine  ur  ,lrm]   In  alil   iit  cItII  piiwer.      iSi'i'  Army 

rtiiil  .V|.]"'ii'li.\  It.  1 
VaratliiK  riininil>»>liiiiK: 

Iilfici-ri   iirii'lillii);   ollin-,    l>l2-lsl.'i'   |s22,    ls24, 
l^i'i,  1S27,  |h;u,  ItCti.  I'Ct".. 
Varlani'r:     iSr,-  .tfini-ninr.t 

111  liiilnr.  rnrn-rlion  nf.  2M.i. 

In  iilli-KiinnMN  of  titiLr,  7i:!. 

In  form  <m' -pi-illiniliiin...  7:C2. 

In  iiiiddli-  iriitiiil.  it'il  miitiTiiil.  '44:1. 

Miiii-riill,  in  nunii'iiriHi'iLsi'il,  ■2N:i, 
Vewii'l : 

T^i'vyinK  ilK'K"!  t'dl  mi,  17'.ki. 

Of  I'nt'niy  i[i  lnwtili-  rniimry,  cliLini  (nr.  77!i. 

^>utiki.'ii,   ri'inovii]   of.  fnim    iiiiviKiitili'  u'aliTN 
1774,  17>ia. 
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YeUrl  Bar  lull 

Appointment.  1920. 

l*ay  and  allnwuiu'ex.  1920. 
TctarlnarT  lar^oBi.     (Sec  Vetrrinartatu.) 
TkkabnrK milUrr  Park: 

Authority  t<>  employ  eoiinwil.  9N0. 
Tktnala,  ptc. : 

romnuimUnft  ufllccrH  not  (i>  b«-  liituresti^  in 
luikof.  1«  A.  W. 
Tlulallom  of  plpdm: 

To  tht;  preju<lirp.  clc,  l,'i9, 
Vlulence,  *U.  t 

Til  iiuncummlsdoiieil  offlper.  how  chaisetl.  21. 

Tn  pereonN  bringing  in  provlitioiui.  otL'..  W  A.  W. 

To  Holdicr.  to  thu  prejudice  etc.,  IW. 

To  Hupi'rior  oSlcer,  form  of  rhnrtte  n(,  19. 
riolpnt  pnalKhmpnt,  1192-11M. 
Tolnntarr  a«ilminMi(»  «t  roBtrMla,  WS.  90B. 
TolBntfvm: 

Appointment  of  regimental  nftlceni  of.  131. 

AppotntmeiiCof  retired  <iftleeTHa)','221l. 

Altemllon  of  rt-ciirds  of,  21M. 

Authority  for  ealllng  Into  wrvlre,  2449, 24.'iO. 

Burial  place  for  InmBUu  of  Home.  1770. 

CharHeler  of  nervioe,  lio*  determined.  24M. 

Ctimmisitlon,  aeceptanee.  'iVA. 

(JumptiNition  o(  Army.  2449. 

DeM-rterH  upon  ditibaiidment  of  Aniiy,  IIISO. 

UeHertlun.  1098. 

Diwhnrge  of— 
After  dlsbaiidnient  of  Anny,  lliil, 
KnIiMed  men  ol,  ■24.V2. 
(Iflicer,  on  flndlngx  of  unRWom  ImmM.  24B3. 

Dixtlnet  fnini  ralUlla  and  (mm  renulani.  2444. 

DIstiiiKUlahed  frum  militia.  1744. 

Kutry  i>f  namc-ii  on  Army  Reglcter,  244«. 

Extnk  pay  to,  ^4S2, 

lIcildluK  t^lnte  and  i^linty  oBlee,  1S37. 

Honoratile  dlw-liarice  for  iliiimlsw<l  otllrer,  2445. 

HoKpltuI  I'orpH,  UM,  1451. 

Meaning  of  •■  Volunteer  Anny."  ^449. 

Membem  of  lioanl  neeil  not  be  nwom.  24.i<l. 

MllltlH  >u'.2t49.  '>4iiO. 

Militia.  StaK-.  In  mtvIcv  of  I'nite'l  Stale*.  2449. 

MiwUT-in  Cif,  L'444.  2J47. 
t'jie  pi'nalty  envelo[«',  197M. 

Muwteront  ot.  17.W-17fi2. 

offlcery— 
ApiHiiniment,  4:(l-m;i.  24'il. 

('uiiinii'iii'enient  of  servl'-e.  24,'>4. 

f:onlrnetK.  9.'i7. 

Dalt!  riF  milkier  out  of,  ]l,'i4. 

Ol  civil  war,  eMra  ]<iiy,  l:M(i. 
l)rK>Liii»iIlo[i  of,  'J449. 
I'utt  of  Hie  Army  of  tlit-  mitiil  Stuleti,  2444, 

-.•416. 
Piiy  of  iiiilltlH  an,  -HM. 

I'reciiieiiet'  ut  rank  by  virtue  o[  Bcrvlee  hh,  2123. 
linarli-rm listers'  of  18ti4,  utalii.'*  of.  *J44N. 
Hank.  r.a  A.  \V. 
KeconlK  ot,  24.V.. 

RfKiiliir  .\nny.  ili'ilin«ni.''lHHl  from.'.'lGO. 
HflU-f  [or  otlli'er  iiiij'i''tly  dinmlMicil,  244A, 
Sentovat  ol  dlmblUiy  ul  ofUeerR,  21C7. 


Tolnn  tfcrs— Contl  n  ucd . 
Rufltnration,  after  dlsmlagal.  of  olDcen,  3445. 
Right  of  militia  to  )ie  reeogniz«d  aa.  2460. 
Right  to  einim  discharge  upon  dlabandnNnt  of 

Anny.  Ilftft. 
Soidtem'  Hume,  court-martial,  lOIB. 
Serviee.  finding  of  board  on  character  ul,  24S2. 
Service  In,  entitling  to  nnk  in  Army,  2446. 
StaU-— 

Appointmenta  by  govemum,  'H&l, 

t^imncription  of.  2449. 

Organizatioiui  made  part  cit,  2449. 
KtatuH  of— 

Ofliet^n  and  cnllMted  raen  upon  diRbandmeiit 
of  Army,  1222. 

(>fn<-eni,  2444. 

OfBi^ers  Incorporated  Into  Regular  Army, 2446. 

OKcem  muatered  Into  aervlce.  2441. 
Tenure  of  offlcu  of,  2444. 
To  whom  term  applied,  2450. 
Transfer  to  Regular  Army  from,  432. 
Trial  of- 

By  rt'gular  otiicers,  20B,  206. 

Offleer  or  soldier  after  Hcparation  from  service, 
IIM. 
Tot*: 
Attempting  to  corrupt  officer  as  to,  126. 
Right  of  members  of  Army  iii,  2182. 
Right  of  wildler  convicted  of  denertion,  etc.,  to, 

loei. 
Vol*  at  roarti 

EITect  of,  2456. 
Order  of  voting,  96  A.  W, 
Rpci)nling  ol,  ISiiS. 
Tie  vote— 

ICiiiiivaU-nt  tu  negative,  2456. 

Htulemeiit  i)f,  in  n-cord,  1361. 
VuBrhem 
FalHc.  paynienlH  oil.  1123.  1124. 
For  paj ,  Nignlng  of,  before  due,  4. 
Forged,  liability  for  payment  on,  1410. 
Payment  on  forged,  accountability,  381, 1410. 
WagM: 

Claim  for  Iimh  of,  by  arrvHl  and  trial,  TTa 
WagOD  mBiit«ni  nut  ralliitMl  in*B,  2216. 
WaWpr  ot: 
Forfeiture  (or  ojwignment  of  leaae,  ISW. 
LImilation  ot  proae<-u[iou,  320. 
Objection  t"^ 

St»:ond  trial,  303. 

I'n.Higncd  charge,  724. 

\'arl«nce,  732. 
I'lea  In  l>ar  of  trial,  1M7. 
Trial  by  diwhargc,  IftJT. 
War: 
Aiiiiude  of  Cherokee  Indiana  In  civil  war,  IMS. 
Denerturs  during  war  of  relteltlon,  1K77. 
In  time  of— 

Appointment  ot  general  coiirtM-martial,  73  A. 
W.;  197. 

Death  sentence,  confirmation  ot,  106  A.  W. 

lilsmiKxaK  confirmation  of,  107  A.  W.;  33b. 
Extra-duty  pay,  1339,  1341, 1342. 
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War— Cunttnueil. 

Inaurredion,  etc.— 
CrimFH during.  5W  A.  W.;  87-93. 

Poworof  Judlclury  to  deb^rmine end, 3457. 

SalvHge  on  pniperty  psplured  dnring.  2293. 

Statiu  of  Indluna  once  huettle.  relumed  to  alle- 
giance. 1614. 

Tenninailon  tif,  how  determined,  2457. 

Time  of.  extra^duiy  pay,  1339,1^1,1842. 

With  Indiunx,  nature  of.  1512. 

With  Spufii- 
Uxte  of  commencement,  2459.. 
Declaration  of,  2458.  . 
War  Departncnt :    {See  Seeretary  c/  Wnr.) 

AttomeyH  appearing  before.  981. 

Authentication  of  recorda,  1846. 

Care  of  property  of,  2297. 

Copies  of  recoidtt  of,  k»  evidence,  1298,  1309, 
1310, 1312, 1S46. 

Ciutixllan  of  volunteer  records.  2445. 

Exchange  o(  public  property.  2093. 

Property,  application  Army  Kegulatlonn,  228G. 

Public  prinOng.  2086. 

Stoppage  of  pay,  2374. 

Suppllex  for,  ms. 

llHe  of  patent,  1KH9. 
War  power! 

Exerclw,  by  State  ofllclal,  2459. 

IlleKa]  HSNUmplion  of,  2459. 

Of  United  Rtates.  In  whom  veiifed,  24ri9. 

L-niled  Stated,  PreirfUi'nt  nuthori/ird  to  execute, 
24.19. 
War  MrTlre.     (See  KtHrciiifnl  hiicI  Srrriri;) 
Warrant: 

Arrest  of  clviliiinH  by  the  nil]llnry  without,  .'ily. 

Of  noncommii*limeil  ottlc'iT,  ri'tenliim   of,  on 
reduction  lo  nuili».  ^l.'iO. 

To  enter  anil  wiirch  dwelliiighousi-  fordescrltT 
nciH-twary.  1071.  note. 
WaHtr: 

l.irciiKt'  III  commit.  llillJ. 

(.If  iimmunilliin.  jx-nHltv  for.  16  A.  W. 
Watchnif  n,  eir.  i 

Thrtl  of.  lliL!. 
Watrhword : 

DihcUfclnK,  -14  A.  W. 
WatemajH: 

Naiuru],  Uya. 
Water  fiuwage: 

Missl™lppi  River  improvciiicnl,  hi  connection 
with,  '*>e3. 

lU^ht  iif  way  Noliji-ci  til  rlKhtH  of,  'ilia. 
Water  poner: 

Public  properly,  u.*'  of,  aOsS. 
Water  rlKhl«: 

On  rlghln  of  way,  'ii&\. 
Waj,  rl|tht  of.     (Ki'c  Right  ••/ tmy.) 
WharTfH: 

I'cniiil  for.  in  navigable  wikteni,  1774. 
WIdiin: 

l>ei;cu.»ed  i.fllcer,  IHOti. 

Deeeaaed  noldier,  ItHW. 


Wire) 

AHMulting.  t>eatlng,  etc..  by  ofllcer,  140. 
Competency  of,  a.H  witnew,  ISU.'i. 
Failure  tonupport,  141. 

Fraudulent  divorce  proceedlngH  agalnxl,  141. 
l)f  soldier  introduced  In  post,  1B3S. 
Pay  of  tnwine  officer  for  support  of,  1517. 
Wlnci 
Sale  ot,  In  Indian  country,  1500,  IMK. 
IniriKlurtlon  luto  Indian  country,  1,'iOO,  1600. 
WlHcoaHlni 

Waier-rewrve  lands,  right  of  way,  2203 
WItBfim:    (8ce  A'ridence.) 
Accomplice  ax,  379. 
Accuned  t»,  before court.martlal,  le46l, 
Allowanuot  of,  not  a  legal  stoppage,  2389. 
Appropriation  for  fees,  2485,  2486. 
Arreiit  of,  on  coiirt«-martial,  510. 
As  interpreter,  1619. 
I      Attached,  not  punlsbablefor  contempt,  24R2. 
Attachment — 

Execution  of,  2481,  note. 

To  i-ompel  attendance,  2479-24«l. 
Allcndance,  24iw. 

Attending  inillUry  courts,  fees, 24N.'i, 24N6. 
AiUborlly  of  i;ourl- martial  over,  997. 
Aiithorlly  to  admiui-iter  oath  to,  1799.  note, 
llflurc  HUnniiary  court,  23fi»*.  2399, 
Calk'ii  by  (iiurt,  luOO,  24H<i. 
Civil  authority.  Milipiena,  1(M. 
tllvllian— 

Contempt  of  I'ourl,  -nx,  'eSi. 

Com  lien  nut  ion,  -liM,  24H5. 
Ciuiipetency  of — 

Ili-.icrtcr  H'l,  129«. 

JinlKc-nilviH-uti.,  'J4iti, 

McmlH-r of  loiirt.  :;4i^l. 

lli'vicH'iriK  Hiithorily,  '2404. 

Knli-sitovcniliig.  ■•i<M. 
Compulsiry  iinH*e.s>ics,  247"!.  note. 
Court  can  not  iirliilrnrily  iIIsIh'IIcvc  and  ri'Ji-ct 

Hliileini-nl  of,  llUi.'i. 
(.'iiurts  of  inquiry,  US  A.  W. 
(Trhiiiuiillng  eviileiice.  refusal  lo  jilve,  2474. 
Ili'inmltloii.  ciiinp<'nr«tlon  tor  exii-uliiii).  24K4. 
IJiscliHrgi!  (mm  alli-iiiliun'C,  2I7:<. 
Kviiicnce,  perlineucy  of,  2473. 
Kxpcrt,  i'om|H-n!(alion  (or,  24Kt. 

FfCH — 

Acting  ii^ilMtHnl  or  conlrairt  KurKeoliHentitled 
lo.  3(M, 

Ai'pniprlations  for,  2485,  24)U'i. 

Claim  fur  cimiiH'UWLtion  (or  collecting,  79U. 

Military  jicrsonii  before  civil  ciinrtK.  2480. 

Payment,  2476.  2477. 
Fine  by  court  loptiy  ciwt  of  iittendanceuf.  1372. 
Higli  ofHelal,  how  testimony  t.ilieii.  2109. 
Incompi'lcncj-,  iletemiluiitlon  of,  247:1. 
inxanc  piTson  Incompetent  an,  2466. 
Jiidge-oilvm'Hie  an,  15-10. 
Lint  Hppi'nili'd  to  charge.  721. 
MemlHT  of  court  iis,  1067. 

Mileage  (or  retired  otDcer,  2f  13 
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W I  tneHH — Con  ti  n  iied . 
Mlliliiry,  bttori'  rivU  poiirts,  348C. 
UofliHcatlon  iif  Iti'tlmony.  -MTi. 
0athot.91  A.  W.;  274. 
Obv-dlcnoe  tosummnny,  24C7. 
Objection  to.  -2466. 

ObntarUii  h\  way  of  utlL-ii(]ani-<?.  24GT. 
On  buiiilti.  M-*!. 
Perjury.  IWJ,  19H3. 
PrvUmlimry  inviMitiKnllon.  2477. 
Prcaidi'iil  a»,  24(19. 
Process  of  miaohnu-nt.  l-Vii,  1552. 
Pmsecutloii   nut  rililf|;(il  to  fnnilsh  list,  'iUSi. 
PjiiiHhmi'iit  fur  rinil*-iii[il,  2-tH2. 
RetiWKl  of.  to  tustify,  luthe  |in.'juillci-,  cti'..  l.'fl. 
Reraovnl  of.  to  pliK-u  of  trial.  K  A.  Vi\ 
Rttiiwi  offltlTH,  4-14. 

Rl^ht  l>f  HtvuHuil  til  havf-  siiniinolli-d.  2-iG',  '24(>K. 
■)e<!retary  uf  \Vur  iis,  'MH'i. 
SU'li  wiliit^!«.  uiljoiimtiiriil  of  iHiiirt  lii  iiunrtcni 

of,  395,  note. 
SubiMunaH,  cumiit'iituitiim  for  Hervi<«  of,  2471. 


H'  I  IseHH — Ton  tinned. 

Siilj[Mi'ua.i.  wrvice  n(,  2471. 

Si  I  mil  I  on  eil  liy  juiijti'-udnM-iilc.  IMS. 

Snmmons.  pBymt-nl  for  wrviceof,  2-1711. 

Siis|ifiisiun  of  irial  fi)rhiliM'neei>f.  iwni, 

tiwe«rinj{  o(,  nutLil.  in  rorord,  2la<Ui. 

Taking  of  ilclMwIllo]!.     iScc  I>ii,wiiliiin.) 

Wife  of  ncniM-ci.  iiimitetenry  of.  24il2. 
Womrn    Irltlil*   b;    nlllUry    ruMmlHHlim.   liMi, 

nolf. 
Wurk  door  by  hlrrd  ilaj  libiir,  Hiil. 
Wrrrks: 

Iti'inovHt  o(,  from    niivlKHble  wiilrrs.  1771,   MSSS, 
Wrllfl  iif  habriH  rnrpuH,  14-H1-1-I4:I,      iSec  IIhIhuh 

rorptiK.  I 
WrqBim  of  fBlUtMl  mpB; 

KL-dreHHof. ;«  A.  W. 
WroBin  of  olBrpni : 

Kedrenn  of,  '."J  A.  W.;  M. 
WjobiIbr: 

IrriKHtliiK 'lilchi-s  on  milltnry  nf>ervalLcin>i  in, 
22trl. 
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